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Fcrtioet,  et  neacire  malum  est,  agitamus." 
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A  REVIEW  OF  THE  MEASURES 
EFFECTING  AN  ALTERATION  IN 
THE  LAW,  IN  THE  LAST  SES- 
SION OF  PARLIAMENT,  1833. 


On  the  commencement  at  once  of  a  new 
volume  of  our  work  and  of  the  legal  year, 
we  do  not  know  that  we  can  perform  a 
better  service  to  our  readers  than  by  re- 
viewing the  important  changes  made  in  the 
law  in  the  last  session  of  Parliament,  stating 
when  they  came,  or  come  into  operation,  and 
enabling  all  those  whom  they  may  concern  to 
see  at  a  glance  how  far  the  march  of  innova- 
tion has  proceeded.  A  Government  author- 
ity has  declared  that  "  more  has  been  done 
for  our  jurisprudence  during  the  first  session 
of  the  reformed  Parliament,  than  during  the 
whole  of  the  preceding  century;"*  and 
without  echoing  this  sentiment,  we  may 
safely  say,  that  enough  has  been  done  to 
render  it  necessary  for  the  practitioner  to 
look  well  about  him  before  he  takes  a  single 
step,  more  particularly  when  the  present 
year  fchall  have  completed  its  course.  To 
enable  him  to  see  his  way,  we  shall  now 
arrange  the  various  acts  passed  in  the  last 
session,  altering  the  law;  and  shall  add 
references  to  our  own  work,  where  the  acts 
have  been  given  in  its  pages,  as  in  most  in- 
stances their  provisions  have  been  there 
explained*  For  those  few  acts  not  already 
noticed,  we  must  refer  our  readers  to  our 
future  numbers. 

First,  then,  in  -importance,    come   the 
Real  Property  Acts: — The  Limitation  of 


*  The  Reformed  Ministry  and  the  Reform- 
ed Parliament,  p.  56. 
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Actions  Act,  3  &  4  W.  4.  c.  27  ;  given 
6  L.  O.  261.  The  act  abolishing  Fines  and 
Recoveries,  3  &  4  W.  4.  c.  74;  6  L.  O. 
433.  The  Dower  Act,  3  &  4  W.  4.  c. 
105  ;  6  L.  O.  449 :  and  the  Inheritance 
Act,  3  &  4  W.  4.  c.  106 ;  6  L.  O.  465. 
All  these  acts  come  into  operation  on  the 
1st  of  January,  1834,  and  they  make 
many  important  changes  in  the  present 
practice  of  conveyancing. 

Next  in  importance  are  the  acts  relating 
to  the  Common  Law.— The  Law  Amend- 
ment Act,  3  &  4  W.  4.  c.  42 ;  given  6 
L.  O.  306 ;  which  came  into  operation  on 
the  1st  of  June  last.  The  Act  for  amending 
the  Uniformity  of  Process  Act,  3  &  4  W. 
4.  c.  67 ;  6L  O.  389 ;  which  came  into 
operation  on  the  28th  of  August  last :  and 
the  Act  for  enabling  the  Grown  to  change 
the  place  for  holding  the  Assizes,  3  &  4  W. 
4.  c.  71 ;  6  L.  O.  371 ;  which  also  came 
into  operation  on  the  28th  of  August  last. 

Next  come  the  acts  relating  to  the  Court 
of  Chancery ;  which  are  the  Chancery  Re- 
gulation Act,  3  &  4  W.  4.  c.  94 ;  6  L.  O. 
401 ;  making  most  important  alterations  in 
the  practice  of  the  Court  of  Chancery.  This 
act,  as  far  as  it  relates  to  the  office  of  the 
Clerk  of  Affidavits,  is  at  present  in  force ; 
but  in  all  other  matters  it  takes  effect  from 
the  end  of  the  present  Michaelmas  term,  or 
on  the  26th  of  November.  The  other  act  re- 
lating to  the  Court  of  Chancery,  is  the  3  &  4 
W.  4.  c.  84 ;  6  L.  O.  450 ;  and  it  provides 
for  the  discharge  of  the  duties  of  certain  of- 
ficers of  that  Court,  and  came  into  operation 
the  28th  of  August  last. 

Next  in  importance  is  the  Privy  Council 
AppealB  Act,  3  &  4  W.  4.  c.  41 ;  6  L.  O. 
337 ;   which  may  be  said  to  call  into  ex- 
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istence  a  new  Court,  with  important  powers 
and  jurisdiction.  This  act  came  into  oper- 
ation on  the  1st  of  June,  1833. 

The  Lunatic  Commissions  Act,  3  &  4 
W.  4,  c.  36 ;  6  L.  O.  273 ;  materially 
alters  the  practice  in  lunacy.  This  act 
came  into  operation  on  the  24th  of  July, 
1833 ;  and  connected  with  it  is  c.  64,  for 
amending  the  Act  for  the  Treatment  of  In- 
sane Persons,  post,  p.  7. 

The  Bankruptcy  Court  has  also  suffered 
material  alterations,  under  the  3  &  4  W.  4. 
c.  47 ;  stated  post,  p.  6.  It  came  into 
operation  on  the  28th  of  August  last. 

The  Criminal  Law  has  also  been  altered 
by  the  3  &  4  W.  4.  c.  44 ;  6  L.  O.  499 ; 
which  substitutes  transportation  for  death 
in  the  punishment  of  certain  crimes,  and 
which  comes  into  operation  on  the  1st  of 
January,  1834. 

The  office  of  Sheriffs,  and  the  Exchequer 
Office,  are  dealt  with  by  the  3  &  4  W.  4. 
c.  99 ;  6  L.  O.  473,  484 ;  which  act  came 
into  operation  on  the  29th  of  August,  1833. 

By  the  Quakers  and  Moravian  Act,  3  & 
4  W.  4.  c.  49,  and  the  Separatists'  Act,  3 
&  4  W.  4.  c.  82,  an  alteration  is  made  in 
the  law  of  Evidence,  by  allowing  the  affir- 
mations of  these  sectarians  to  be  taken  in 
all  cases  instead  of  an  oath.  Both  these 
acts  are  now  in  operation. 

The  Payment  of  Debts  Act,  3&4W.4, 
c.  104 ;  6  L.  O.  483 ;  is  a  useful  measure, 
also  now  in  force. 

The  Dramatic  Property  Act,  3  &4W(< 
4.  c.  15;  6  L.  O.  211,  protects  the  rights 
of  dramatic  authors.     It  has  been  in  force 
since  the  10th  of  June,  1833. 

The  Abolition  of  Slavery  Act,  3  &  4  W. 
4.  c.  73,  makes  an  important  alteration  in 
a  species  of  property  with  which  the  money- 
lending  inhabitants  of  England  are  nearly 
as  well  acquainted  as  their  fellow  subjects 
in  the  West  Indies. 

The  East  India  Company  Act,  3&4W. 
4.  c.  85,  and  the  Bank  of  England  Act, 
3  &  4  W.  4.  c.  98,  of  great  interest  to  the 
community  at  large,  are  also  necessary  to 
be  known  by  the  lawyer. 

The  act  allowing  Attorneys  to  officiate  as 
Public  Notaries,  3  &  4  W.  4.  c  70 ;  6 
L.  O.  422 ;  the  act  relating  to  Inclosure 
Awards,  c.  87 ;  6  L.  O.  422 ;  the  New 
Police  Act,  3  &  4  W.  4.  c.  19 ;  6  L.  O. 
267,  313;  the  Stwers  Act,  3  &4W.4. 
c.  22 ;  6  L.  O.  353,  394 ;  the  Turnpike 
Road  Returns  Act,  3  &  4  W.  4.  c,  8 ;  6 
L.  O.  439 ;  and  the  Parochial  Rates  Ex- 
emption Act,  3  &  4  W.  4.  c.  30 ;  6  L.  O. 


450 ;  all  of  which  are  now  in  operation, 
are  also  worthy  of  the  attention  of  every 
careful  practitioner. 

Thus  have  we  enumerated  those  statutes 
which  will  all  more  or  less  bear  on  the  fu- 
ture practice  of  professional  men;  and  it 
appears,  therefore,  that  scarcely  a  portion 
of  our  juridical  system  has  remained  un- 
touched, whether  for  good  or  whether  for 
evil,  experience  can  only  shew ;  but  it  is 
clear  that  it  is  the  duty  of  lawyers  to  bear 
with  them  a  knowledge  of  the  alterations 
which  have  been  made ;  and  it  is  with  this 
object  that  we  have  devoted  so  large  a  space 
to  them,  and  have  thought  it  advisable  to 
collect  the  most  important  acts  in  a  separate 
form,  and  accompany  them  by  the  "  Com- 
mentaries" of  various  learned  gentlemen, 
particularly  acquainted  with  their  provi- 
sions. 

The  alterations  we  have  enumerated  are 
the  work  of  one  session,— of  some  six 
months ;— the  time  is  approaching  for  a  re- 
newal of  the  attack.  A  General  Registry ; 
the  establishment  of  Local  Courts  ;  the 
Abolition  of  Imprisonment  for  Debt;  the 
various  proposals  of  the  various  bodies  of 
Law  Commissioners,  Common  Law,  Real 
Property,  Ecclesiastical,  Admiralty,  Poor 
Law,  Corporation,  Record,  and  Criminal, 
English,  Irish,  and  Scotch,  are  all  to  be 
discussed.  We  are  threatened  with  a  code, 
with  the  destruction  of  the  Lord  Chancel- 
lorship, with  the  abolition  of  the  ultimate 
Court  of  Appeal ;  a  new  practice  is  being 
created  in  the  Courts  of  Common  Law; 
another  is  about  to  be  introduced  into  the 
Courts  of  Equity ;  and  while  new  forms  of 
pleading  are  being  forged  on  the  anvil  of 
one  set  of  Commissioners,  another  body, 
it  is  hinted,  is  remodelling  the  forms  for  the 
transfer  of  property .  Every  change  achieved 
is  but  a  fulcrum  to  effect  another ;  the  mil 
of  one  portion  of  our  legal  system  weakens 
that  which  remains,  and  lays  it  open  to  the 
fate  of  that  already  removed. 

This  is  a  state  of  things  to  excite  anxi- 
ety. Let  us,  however,  not  despond ;  but 
in  availing  ourselves  of  the  new  system 
opening  upon  us,  endeavour  to  shew  oar 
readiness  to  submit  to  all  reasonable 
changes,  to  assist  its  operation,  and  thus, 
if  possible,  preserve  the  main  superstructure 
of  our  laws. 


On  the  Statute  of  Limitations,  as  to  Rent. 


ON   THB    STATUTES    OF    LIMITA- 
TION, AS  TO  RENT. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
\s  answer  to  vour  correspondent  S— -n,  I 
beg  to  submit  die  following  observations,  and 
hope  that  they  may  tend  to  elucidate  the  sub- 
ject, and  remove  his  doubts. 

S n,  in  the  first  place,  thinks  that  there 

is  a  discrepancy  between  the  limitation  of  the 
remedy  for  recovery  of  rent  (viz.  twenty  years), 
provided  by  3  &  4  W.  4.  c.  27.  §  2,  and  the 
time  limited  for  the  recovery  of  arrears  of  rent, 
under  §  42  (viz.  six  years) ;  but  I  apprehend 
thi*  discrepancy  will  vanish  upon  ngntly  un- 
derstanding the  meaning  of  "  rent/*  which  is 
rather  the  return  or  service  than  the  specific 
sum  of  money  due ;  thus  several  monies  due 
at  several  times,  if  under  the  same  reservation, 
are  the  same  rent,  though  different  arrears ; 
thus,  under  §  2,  at  any  time  within  twenty 
years  after  he  has  been  dispossessed  (see  §  3), 
a  party  may  distrain  or  bring  an  action  for  the 
rent  of  which  he  was  so  dispossessed,  though 
not  for  the  arrear  or  sum  which  at  that  tima 
fell  due,  but  only  for  those  arrears  which  have 
become  due  within  six  years,  by  §  42. 

The  second  objection" of  S n  is,  that  3  &  4 

W  4.  c.  27.  §  42,  and  c.  42.  §  3,  are  contradic- 
tory; the  one  proving  that  no  arrear  of  rent 
shall  be  recovered  six  years  after  due,  the 
other  that  aa  action  upou  an  indenture  for 
rent  may  be  brought  within  twenty  years  after 
the  cause  of  such  action. 

I  think  also  that  these  provisions  will  not  be 
found  irreconcileable  if  attentively  considered* 
nor  need  we  resort  to  the  doctrine  of  C.  M.  W. 
(see  p.  479),  that  the  latter  enactment  virtually 
repeals  the  former,  pro  tan  to;  though  if  they 
were  contradictory  it  clearly  would.  See  Rex 
v.  Middles**,  2  B.  &  Ad.  818.  Cap.  27,  only 
relating  to  real  property,  considers  rent  as  a 
service  issuing  out  of  or  a  charge  upon  lands, 
and  the  42d  sec.  must,  therefore,  be  taken 
only  as  referring  to  the  remedies  incident  to  it 
in  that  capacity,  vis.  distress  and  debt,  upon 
the  personal  duty  of  the  tenant  to  pay  it :  nut 
the  action  upon  tfie  indenture  is  founded  upon 
the  solemn  contract  under  seal,  and  is  not  so 
much  an  action  for  the  rent,  as  for  the  non- 
payment of  money  covenanted  to  be  paid:  it  is 
an  additional  security,  and  entirely  personal, 
since  it  does  not  interfere  with  or  merge  the 
action  founded  on  the  duty  of  the  tenant  in 
respect  of  his,  occupation  and  receipt  of  the 
profit  of  the  land;  debt  on  a  demise  being  sus- 
tainable notwithstanding  a  lease  by  indenture, 
and  covenant  by  the  tenant  to. pay.  Nor  can 
I  suppose  that  the  Legislature  intended  to  ren- 
der the  security  of  a  deed  unavailing,  or  to 
£ce  covenants  for  payment  of  rent  in  a  dif- 
rnt  and  less  advantageous  position  than 
other  covenants.  If  this  mode  of  construction 
be  too  special,  supposing  c.  27  stood  alone,  yet 
when  considered  with  c.  42,  it  will,  I  appre- 
hend, be  found  correct,  since  statutes  in  pari 


materid  ought  to  be  construed  together  and 
made  to  correspond,  rather  than  contradict 
each  other. 

S — —  n  says,  that  actions  of  annuity  are 
limited  by  c.  27.  §  42 :  and  this  he  infers  from 
the  construction  given  in  §  1  to  the  term 
"  rent ";  but  here  I  beg  leave  to  differ  from 
him ;  the  words  are,  "  All  annuities  and  perio- 
dical sums  of  money  charged  upon  or  payable 
out  of  any  land,"  or  in  other  words,  a  rent- 
charge  payable  annually,  or  at  any  other  pe- 
riods ;  but  the  action  of  annuity  does  not  lie 
for  annuities  charged  upon  and  payable  out  of 
land,  but  for  a  yearly  payment  of  a  certain  sum 
of  money,  charging  the  person  of  the  grantor 
only ;  Co.  Lit.  144  b ;  though  where  the  grant 
charges  the  land  as  well  as  the  person,  an  ac- 
tion of  annuity  .is  maintainable;  Lit.  §  219; 
yet  it  is  only  in  respect  of  the  personal  charge: 
and  therefore  where  no  express  contract,  there 
can  be  no  action  of  annuity  Co.  Lit.  144  a. 
And  the  grantee  having  elected  to  charge  the 
person,  and  such  election  appearing  on  record, 
as  commencing  an  action  of  annuity,  the  grant 
ceases  to  charge  the  land.  Lit.  §  219,  and 
Coke  on  that  section.  The  annuity,  therefore, 
in  respect  of  which  an  action  of  annuity  lies, 
is  not  "  an  annuity  charged  upon  or  payable 
out  of  land,"  and  is  not  comprehended  under 
the  term  "  rent,"  in  c.  27 ;  and  thus  it  ap- 
pears that  the  action  of  annuity  is  not  within 
any  of  the  Statutes  of  Limitation. 

The  following  positions,  I  think,  may  be 
taken  as  the  clear  result  of  the  three  sections 
alluded  to ; — 

1.  Where  a  party  having  a  right  has  received 
no  rent  for  twenty  years,  his  remedy  for  the 
rent  is  barred  altogether. 

2.  Where  an  arrear  of  rent  has  been  due  six 
years,  it  cannot  be  recovered,  but  the  subse- 
quent arrears  may,  provided  the  party  has  re- 
ceived rent  within  twenty  years. 

3.  Where  the  rent  is  due  upon  an  indenture, 
an  action  may  be  maintained  on  the  indenture 
within  twenty  years  after  rent  due. 

Whilst  upon  this  subject,  it  may  not  be  out 
of  place  to  notice  a  few  other  points  which 
have  occurred  to  me  as  remarkable  in  these 
statutes. 

1st.  The  legal  remedy  for  a  freehold  an- 
nuity, devised  out  of  a  freehold  estate  in  land, 
is  taken  away  by  3  &  4  W.  4.  c.  27.  §  36,  abo- 
lishing real  actions ;  an  assise  being  the  only 
action  heretofore  sustainable  therefore ;  Webb 
v.  J*ggs>  4  M.  &  8.  113;  so  that  the  grantee 
can  now  have  no  action  therefore,  but  can  only 
distrain,  within  twenty  years  after  his  title  ac- 
crues, for  six  years  arrears. 

2d.  There  is  a  difference  between  3  &  4 
W.  4.  c.  42.  §  4,  and  the  corresponding  sec- 
tions in  21  Jac.  1.  c.  16,  and  4  Ann.  c.  16;  in 
the  latter  statutes  imprisonment  of  the  plaintiff 
being  a  disability  which  defers  the  limitation, 
but  not  in  the  former. 

3d.  The  7th  section  of  3  &  4  W.  4.  c.  42, 
not  extending  to  the  4  Ann.  c.  16,  which  ren- 
ders defendants  being  beyond  the  seas  a  dis- 
ability in  those  actions  limited  by  21  Jac.  1.  c. 
16:  it  seems  that  if  a  defendant  be  in  Ireland, 

A2 


Defects  of  the  Uniformity  of  Process  Act.  —On  the  Friendly  Societies  Acts. 


Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  at 
the  time  of  an  action  of  assumpsit,  &c.  accru- 
ing against  him,  an  action  might  be  commenc- 
ed within  six  years  after  his  return ;  see  Anon. 
1  Show.  91,  per  Holt,  C.  J.;  though  if  the  plain- 
tiff be  at  any  of  those  places  it  would  be  other- 
wise. 

These  notes  may  be  useful  to  practitioners, 
and  may  perchance  meet  the  eye  of  some  higher 
power.from  whom  an  alteration  may  emanate, — 
since  there  is  nothing  more  perplexing  than  a 
diversity  in  the  law,  where  reason  is  uniform. 

D.G. 

Middle  Temple,  Oct.  22, 1833. 


DEFECTS  OF  THE  UNIFORMITY 
OF  PROCESS  ACT. 

BODY   RULES. — AFFIDAVITS   OF  DEBT. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
The  "  Uniformity  of  Process"  Act  has  un- 
doubtedly effected  some  benefit,  by  facilitating 
the  progress  of  actions  in  the  vacation ;  but  it 
appears  to  me  not  to  go  far  enough. 

Grounded  on  that  act,  a  Judge,  in  vacation, 
has  now  the  power  of  granting  an  order  to  the 
sheriff  to  return  a  writ;  and,  by  the  general 
rule  of  the  Courts,  if  the  sheriff  should  not 
obey  the  order,  he  would  be  liable  to  an  attach- 
ment on  the  first  day  of  the  succeeding  term, 
notwithstanding  he  might  in  the  mean  time 
have  returned  the  writ  All  this  is  very  in- 
telligible and  very  proper,  as  far  as  it  goes ; 
but  supposing  the  sheriff  did  return  the  writ 
agreeably  to  the  Judge's  order,  that  the  de- 
fendant put  in  his  bail  and  the  plain  th?*  ex- 
cepted thereto,  but  that  the  bail  aid  not  ulti- 
mately justify,  what  step,  I  would  ask,  is  the 
plaintiff  to  pursue,  if  he  wishes  to  proceed 
against  the  sheriff?  The  warning,  as  it  is 
termed,  at  the  foot  of  the  writ  of  capias, 
states  that  if  the  defendant  omit  to  put 
in  special  bail  as  required,  the  plaintiff 
may  proceed  against  the  sheriff,  or  on  the 
'bail-bond;  but  how  can  he  avail  himself  of 
this  choice  of  proceeding  ?  A  Judge,  in  vaca- 
tion, cannot,  I  apprehend,  grant  an  order  to 
the  sheriff  to  bring  in  the  body ;  and  if  the 
plaintiff  is  bound  to  wait  until  the  next  term 
before  he  can  rule  the  sheriff,  what  becomes 
of  the  choice  of  proceeding  alluded  to  ? 

It  may  be  urged,  I  know  well,  that  the 
plaintiff  is  at  liberty  to  take  an  assignment  of 
the  bond ;  but  in  most  cases  the  practitioner 
would  decline  to  accept  it,  particularly  in  Mid- 
.  dlescx,  where  the  officers  are  sometimes  con- 
tent to  run  great  risks  as  to  bail-bonds.  There 
are  such  things  as  actions  against  sheriffs  for 
not  taking  good  bail-bonds,  but  I  fear  the 
plaintiffs  rarely,  if  ever,  reap 'any  advantage 
from  them. 

I  have  no  wish  to  make  an  objection  without 

at  the  same  time  pointing  out  a  remedy — it  is 

'this : — Let  a  Judge,  in  vacation,  have  power  to 


order  the  sheriff  to  bring  in  the  body  within 
the  usual  number  of  days,  similar  to  that  in 
the  case  of  returning  a  writ ;  and,  as  in  that 
case,  if  the  sheriff  do  not  comply  within  the 
proper  period,  let  him  be  liable  to  an  attach- 
ment on  the  first  day  of  the  ensuing  term. 

There  is  another  matter  on  which  I  would 
ask  your  patient  hearing,  and  which,  I  think, 
calls  loudly  for  alteration.  I  am  told  that,  on 
a  computation,  in  six  out  of  every  ten  actions, 
the  defendants  are  discharged  from  custody  on 
entering  a  common  appearance,  by  reason  of 
the  insufficiency  of  the  affidavit  to  hold  to  bail. 
I  happened  to  be,  one  day,  waiting  in  the 
Judge's  room  at  chambers,  when  in  three  ac- 
tions the  defendants  were  discharged  on  this 
ground,  in  the  space  of  as  many  minutes.  I 
am  willing  to  admit  that,  in  some  cases,  this  ia 
the  result  of  negligence ;  but  generally  it  will 
be  found  to  be  owing  to  conflicting  decisions 
at  chambers,  and  more  than  all,  to  a  total  want 
of  reporting  those  decisions.  There  is  a  class 
of  men  who  make  it  their  business  to  search 
for  affidavits,  and  get  the  defendants  discharged 
on  the  ground  of  insufficiency.  Their  charge 
is  two  guineas,  if  successful;  if  otherwise, 
they  receive  nothing.  This  "  no  cure,  no 
pay,"  system,  is  a  great  obstruction  to  the 
creditor  in  recovering  a  just  debt;  it  increases 
the  expenses  of  the  action ;  and  is,  at  the  same 
time,  not  only  irksome,  but  injurious  to  the 
honourable  practitioner ;  it  ought,  at  once,  to 
be  amended.  G.  W. 


ON  THE  FRIENDLY  SOCIETIES  ACTS. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
It  gives  me  unfeigned  satisfaction  that  you 
have,  at  the  present  period,  called  public  at- 
tention to  the  evils  which  deeply  afflict  a  nu- 
merous class  ot  society  united  in  Friendly  So- 
cieties, the  number  of  which  societies,  by  the 
last  returns  to  Parliament  made  a  short  time 
since,  it  appears  is  about  16,000,  probably  con- 
taining two  million  persons,  united  for  the 
laudable  objects  stated  by  your  correspondent 
J.  W.,  in  your  Number  for  the  31  st  August 
last. 

In  considering  the  object  proposed  to  be 
effected  by  J.  W.(  it  appears  to  me,  that  the 
united  wisdom  of  our  master  minds,  in  calcu- 
lating our  risks  and  in  coming  to  mathemati- 
cal certainty  thereupon  is  needed :  it  cannot 
be  expected  of  the  humbler  portion  of  the 
community  to  calculate  correctly  the  contin- 
gencies, or  the  probabilities  of  sickness,  or  the 
duration  of  human  life :  and  also  the  contin- 
gencies arising  on  the  other  allowances  to  which 
your  correspondent  has  invited  public  atten- 
tion :  nay,  with  profound  deference  I  add, 
what  universal  experience  proves,  that  even  the 
magistrates  to  whom  this  work  has  hitherto 
been  committed  for  the  benefit  of  the  socie- 
ties, professedly  do  not  understand  it :  there- 
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Core  they  require  the  societies  to  obtain  the 
certificate  of  actuaries  to  satisfy  them ;  and  the 
actuaries,  having  no  admitted  or  proved  data 
for  this  particular  class  of  society  before  them, 
certify  one  set  of  tables  at  one  time,  and  an- 
other  set  of  tables  at  another  time,  so  that  pro- 
bably no  two  actuaries,  and  no  two  sets  of 
Cables,  of  all  the  16,000  societies,  agree.  I 
have  read  many  of  the  societies'  rules,  both  of 
London  and  or  different  parts  of  the  country, 
and  find  they  all  materially  differ  from  each 
other.  Now,  Sir,  if  you  add  to  the  above  the 
vast  expences,  both  legal  and  consequential, 
besides  the  endless  disputes  among  the  socie- 
ties about  the  working  of  the  present  system  of 
carolling  and  of  re-enrolling  rules  in  all  cases 
when,  either  through  capricious  or  good  but 
mistaken  motives,  our  acts  of  parliament  are 
altered — I  do  not  say  amended— which  ex- 
pence  is  probably  considered  by  the  societies  as 
the  least  of  the  evils  inflicted  by  the  present 
laws,  surely  something  ought  to  be  done  to 
remedy  this  state  of  things. 

The  complex  and  highly  perplexing  nature 
of  the  present  laws  having  been  thus  made  ap- 
parent, my  primary  object  is  to  open  in  your 
valuable  miscellany  a  concise  and  brief  discus- 
sion on  the  present  state  of  the  tables  which 
jrovern  both  benefit  societies  and  the  charitable 
institutions  of  our  country,  by  inviting  answers 
to  the  following  queries,  viz.* 

1.  Is  sufficient  data  furnished  by  friendly 
societies,  which  can  be  relied  upon  to  calculate 
tables  from  ?  If  so,  state  the  principle  of  it. 
^  2.  What  is  the  nature  of  the  general  prin- 
ciples now  adopted  by  such  institutions — -de- 
scribing particular  cases  to  illustrate  the  nature 
thereof? 

3.  Have  any  two  societies  in  the  United 
Kingdom  adopted  one  and  the  same  principle 
in  their  tables  ? 

s  4.  Adduce  a  summary  of  the  evidence  fur- 
nished to  parliament  on  the  above  three  ques- 
tions. 

I  also  publicly  invite  the  following  discus- 
sion, vis. 

1 .  Whether  it  be  wise  to  enact  that  the  rules 
of  each  friendly  society  6hall  be  deemed  the 
law  of  the  society,  which  society  shall  possess  a 
corporate  character  to  sue  and  to  be  sued,  &c. 
in  the  name  of  its  treasurer,  secretary,  or  other 
officer,,  whom  it  may  by  rule  appoint;  just  in 
the  same  way  as  suggested  by  J.  W.  in  your 
Number  for  the  31st  August  last  ? 

Or,  on  the  other  hand — 

2.  Whether  it  be  more  wise  to  enact  or  pre- 
scribe rules  of  management  by  act  of  parlia- 
ment ?  thus  compelling  the  societies  to  conform 
to  the  act,  or  adopt  bye-laws  to  evade  it,  which 
bye-laws  the  magistrates  of  course  canuotCOQ. 
template. 

3.  And  whether  it  is  more  wise  to  enact  that 
when  any  given  society  desires  to  amend  and 
revise  its  rules  of  management  so  prescribed, 

*  We  think  we  can  only  admit  a  statement 
of  the  result  of  these  calculations :  our  proper 
business  will  be  to  consider  the  effect  of  the 
proposed  legal  alterations.— Ed. 


it  shall  not  be  able  to  do  so  without  first  getting 
the  act  of  parliament  altered,  in  order  to  effect 
such  object ;  and  thus  involving  both  parlia- 
ment and  friendly  societies  in  ihe  following 
absurdity,  viz. :  as  if  an  act  of  parliament  pre- 
scribed a  model  of  partnership  contracts  for 
builders,  and  all  others,  in  all  cases — a  thing 
which,  if  ever  seriously  attempted,  would 
astound  each  professional  man — and  yet  the 
present  system  having  effected  this  absurdity, 
each  of  the  petitioners  against  the  act  (to  the 
number  of  about  forty)  have  been  told — or 
rather  the  honorable  gentlemen  who  presented 
and  supported  their  petitions  have  been  told — 
in  language  of  which  the  following  is  the  cor- 
rect sense,  "  True  it  is  that  the  shoe  pinches 
you  the  petitioner,  but  that  is  not  the  case  ge-» 
nerally  at  present ;  and  until  all,  or  a  great 
majority  of  the  1 6,000  societies  feel  the '  pinch/ 
and  will  cry  out  as  well  as  concur  in  your  pe- 
titions, the  friendly  societies  acts  is  a  danger- 
ous theme  to  touch  in  parliament." 

When  the  revising  barrister,  or  some  other 
person,  shall  have  answered  this  public  appeal 
m  your  columns,  I  propose  to  answer  him  by 
arguing  in  support  of  the  first  of  the  proposi- 
tions last  above  named,  subject,  however,  to 
the  following  just  exceptions,  viz. 

1.  I  would  make  void  any  other  p*nnl  sanc- 
tion in  the  rules  for  breaches  of  trust,  &c.  than 
our  statute  laws  enact  in  such  cases. 

2.  I  would  likewise  make  void  any  rules 
framed  for  political  or  any  purposes  other  than 
the  original  and  benevolent  objects  of  such  so- 
cieties, as  explained  in  your  Number  of  the 
31st  August. 

If  the  revising  barrister  holds,  as  I  under- 
stand he  does  hold,  that  no  other  or  better 
preventive  of  the  evils  suggested  by  the  above 
exceptions  can  be  adopted  than  the  act  10  G.  4., 
let  him  shew  this  by  fair  argument ;  for  I  am 
bold  to  say  that  this  opinion  is  a  libel  on  the 
16,000  societies  j  and  I  call  upon  him  to  prove 
that  either  of  them  are  united  for  the  above 
excepted  objects. 

Then,  Sir,  I  call  upon  him  for  proof  that 
there  are  any  such  illegal  societies  as  he  states 
in  the  United  Kingdom,  the  existence  of  which 
I  deny.  But  supposing  I  admit,  for  the  sake 
of  argument,  there  are  such  societies,  does  that 
warrant  the  infliction  of  the  forepoinjj  evils  on 
the  16,000  societies  ?  U  it  just  in  this  case  to 
compel  the  innocent  to  suffer  for  the  guilty, 
when  the  object  of  the  punishment  is  not  to  re- 
form the  guilty  ?  On  the  contrary,  if  the  evils 
now  adverted  to  do  exist,  which  I  again  deny, 
the  system  in  question  justifies  those  acts,  if 
any  thing  can  justify  them.  If,  Sir,  in  this  as 
well  as  in  all  other  cases  of  legislating  for 
friendly  and  all  other  societies,  our  government 
and  senators  were  to  anticipate  all  our  just  pe- 
titions, instead  of  making  it  necessary  for  any 
one  or  more  society  or  societies,  or  individual 
member  thereof,  to  labour  for  years  to  induce 
all  the  rest  to  join  in  petitioning  the  legislature 
for  a  redress  of  the  above  grievance,  before  it 
can  be  obtained,  I  am  sure  the  societies  would 
hail  such  conduct  on  the  part  of  our  rulers  as 
more  grateful  to  them  even  than  the  passing  of 
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the  reform  act;  and  that  they  would  then 
gladlv  leave  political  matters  to  their  superiors, 
and  themselves  attend  to  their  proper  business; 
but  in  the  mean  time,  and  until  the  evils  of 
which  I  complain  predominate,  it  cannot  be 
expected  the  public  mind  will  be  satisfied. 

Pro  Bono  Publico. 

Oct.  is,  isas. 


CHANGES  MADE  IN  THE  LAW  IN 
THE  LAST  SESSION  OF  PARLIA- 
MENT, 1833. 

No.  XIII. 


THE   ACT   FOB.   AMENDING   THE   DANEUVPTCT 

COURT   ACT. 

3  &  4  W.  4.  c.  47. 

This  act  is  a  verification  of  the  objections 
which  we  made  to  the  Bankruptcy  Court 
Act;  and  were  we  disposed  to  pride  our- 
selves on  our  prophetic  powers,  we  have 
here  some  reason,  for  self-gratulation. 
From  the  first  period  at  which  the  project 
of  that  bill  was  broached,  we  asserted  that 
one  of  its  chief  faults  was  raising  up  a  new 
Court,  and  giving  them  much  too  little  to 
do;  and  more  recently,  in  reconsidering 
the  subject,  we  insisted  that  it  was  clear, 
that  if  the  Vice  Chancellor  could  dispatch 
the  petitions  in  bankruptcy,  together  with 
all  his  other  heavy  business,  it  was  unne- 
cessary to  appoint  four  Judges,  whose  only 
duty  should  he  to  hear  those  petitions ;  and 
we  then  hoped  that  the  matter  would  re- 
ceive attention  in  the  proper  quarter,  and 
that  two  instead  of  four  Judges  would  be 
Appointed.*  It  soon  became  notorious  that 
the  Court  of  Review  was  very  little  em- 
ployed, and  that  our  objections,  which  were 
also  strenuously  insisted  on  by  the  persons 
best  acquainted  with  the  subject,  Mr.  Basil 
Montagu  and  others,  were  substantial  ones : 
and  we  certainly  think  it  to  the  credit  of 
the  Lord  Chancellor  that  he  has  given  way 
to  them,  and  endeavoured  to  make  his  own 
creation  as  perfect  as  possible.  The  va- 
cancy caused  in  the  Court  of  Review  by  the 
death  of  Mr.  Justice  Pell,  was  not  filled 
up ;  and  by  two  acts  passed  in  the  present 
session,  the  learned  lord  has  endeavoured 
to  find  some  further  employment  for  the 
remaining  three  learned  judges.  By  the 
act  for  remodelling  the  Privy  Council,  3  & 
4  W.  4.  c.  41,  stated  in  our  sixth  volume, 
p.  337,  the  Chief  Judge  in  Bankruptcy  is 
appointed  a  member  of  "  The  Judicial 
Committee  of  the  Privy  Council ;"  and  by 
the  present  act,  which  we  shall  now  con- 

*  See  3  L.  0. 366,  April  7, 1832. 


sider,  further  duties    are  allotted  to   the 
Puisne  Judges  in  Bankruptcy. 

The  act  recites  the  second  section  of  the 
last  Insolvent  Act,  7  G.  4  c.  57,  whereby 
that  Court  is  constituted  ;  and  also  the  first 
section  of  the  Bankruptcy  Court  Act,  1  & 
2  W.  4.  c.  56  ;  and  that  Judges  have  been 
appointed  under  the  latter  of  these  acts; 
and  "  that  consistently  with  the  vacation 
necessarily  allowed  to  the  Commissioners 
of  the  first  mentioned  Court,  and  with  the 
time  occupied  by  them  while  they  are  on 
their  several  circuits,  intervals  occur  in  the 
sittings,  during  which  prisoners  who  would 
otherwise  be  entitled  to  their  discharge, 
cannot  obtain  the  same  ;"  and  "  that  there 
are  not  a  sufficient  number  of  such  Com- 
missioners to  enable  them  to  extend  their 
circuits  into  Wales ;"  and  that  "  the  busi- 
ness of  the  said  Court  of  Bankruptcy  will 
allow  time  for  the  Judges  of  that  Court, 
other  than  the  Chief  some  one  or  more  of 
them  to  discharge  part  of  the  duties  vested 
in  the  Commissioners  of  the  said  first  men- 
tioned  Court.9*  It  is  therefore  enacted,  that 
the  King  may  direct  the  Judges,  other  than 
the  Chief,  of  the  Court  of  Bankruptcy,  to 
act  as  a  Commissioner,  or  as  Commissioners, 
at  such  times  and  for  such  purposes  as 
may  be  specified  in  any  such  commission. 

By  section  2,  the  said  Judges  are  to  have 
the  same  powers  and  privileges  as  the 
Commissioners  of  the  Insolvent  Debtors* 
Court,  whether  in  London  or  on  circuit. 

By  sect.  3,  the  circuits  of  the  Insolvent 
Debtors  Commissioners  are  hereafter  to  be 
extended  into  Wales ;  and  the  Insolvent 
Court  is  empowered  to  order  prisoners  in 
any  gaol  in  Wales  to  be  brought  either 
before  one  of  the  Commissioners  or  a  Puisne 
Judge  of  the  Court  of  Bankruptcy,  acting 
by  virtue  of  this  act. 

By  sect.  4,  the  Clerks  of  the  Peace  of 
the  principality  of  Wales  are  to  bring  to 
the  place  of  hearing  petitions,  the  duplicate 
of  petition,  schedule,  and  other  necessary 
books  and  papers,  and  shall  be  entitled  to 
the  fees  and  allowances  allowed  to  Clerks 
of  the  Peace  in  England. 

By  sect.  5,  the  Lords  of  the  Treasury 
are  authorized  to  direct  the  payment  of  the 
travelling  expenses  of  the  Judges  and  their 
officers. 

By  sect.  6,  the  Court  of  Review  may 
direct  the  Registrars  and  Deputy  Registrars 
of  the  Court  of  Bankruptcy  to  attend  the 
Bankruptcy  Judges  in  the  discharge  of  their 
duties  under  this  act. 

By  sect.  7,  power  is  also  given  to  the 
King,  by  royal  warrant,  to  authorize  any 
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one  or  more  of  the  Judges  of  the  Court  of 
Bankruptcy  to  exercise  the  same  jurisdic- 
tion and  powers  as  by  the  1  &  2  W.  4.  c. 
56,  are  given  to  any  three  of  the  Judges ; 
and  also  to  direct  at  what  times  the  Court 
of  Review,  and  the  Judges  and  Commis- 
sioners of  the  Court  of  Bankruptcy,  shall 
respectively  hold  their  sittings. 

By  sect.  8.  the  Court  of  Review  is  au- 
thorized to  order  that  costs  may  be  taxed 
by  one  of  the  Registrars  or  Deputy  Regis- 
trars of  the  Court  of  Bankruptcy,  instead  of 
one  of  tiie  Masters  in  Chancery.  By  this 
last  section,  it  will  be  observed  that  sec.  5  of 
the  1  &  2  W  4.  c.  56.  is  altered. 

By  this  act  it  will  be  seen,  that  new,  and 
perhaps  not  very  pleasant  duties,  are  im- 
posed on  the  Puisne  Judges  of  the  Court  of 
Review.  Probably  their  assent  to  the  ad- 
ditional labour  was  obtained  before  the 
passing  of  the  act :  if  it  had  not  been,  it 
might  remain  to  be  seen  how  far  the  om- 
nipotence of  Parliament  could  force  a  Judge 
to  perform  the  duties  of  another  Court; 
and  whether,  if  he  pleased  to  decline  to 
act,  he  could  be  compelled  to  do  so.  It 
may  be  observed,  that  the  present  Master 
of  the  Rolls  is  expressly  exempted  from  the 
new  duties  given  by  the  Chancery  Regu- 
lation Act  to  his  office,  except  with  his 
assent*  although  they  merely  increase  his 
labours  in  his  own  Court. 


MUNICIPAL  CORPORATIONS  COM- 
MISSION. * 


* 

Tub  primary  object  of  this  com  mission,  ap- 
pears to  be  an  enquiry  into  such  Corporations, 
as  are  comprehended  under  the  term  '  Muni- 
cipal/ i.  9.  cities  and  towns  having  corporate 
powers  or  jurisdictions. 

The  definition  of  the  word  'Municipal,' 
warrants  this  construction.  It  is  synonymous 
with  municipality  from  municipium,  a  city  or 
town  corporate. b 

Towns  corporate,  are  a  species  of  lay  cor- 
porations, of  which  there  are  others  of  a  minor 
description,  such  as  incorporated  trading  com- 
panies, and  others  for  special  purposes;  but 
the  latter  are  in  the  nature  of  private  societies, 
having  no  jurisdiction  beyond  the  management 
of  their  own  affairs ;  whereas,  cities  and  towns 
corporate  (t.  e.  municipal  corporations)  are 
public  bodies,  having  jurisdiction  for  various 

»  Vide  6  L.  O.  456. 
b  Blackstone,  in  explaining  Municipal  Law, 
says,  that  *  strictly  the  expression  denotes  the 
particular  customs  of  one  single  municipium, 
or  free  town.9 


purposes,  over  the  whole  community  within 
their  municipium  or  free  town. 

The  enquiry  to  be  instituted  under  the  above 
commission  appears,  however,to  embrace  other 
objects  than  city  and  town  corporations,  as 
will  be  seen  by  referring  to  the  operative  words 
of  the  recital  contained  in  J.  G.'s  query,  by 
which  the  commissioners  are  also  directed  '  to 
'  enquire  into  the  several  local  jurisdictions  ex- 
'  isting  within  the  limits  of  all  corporate  towns 
'  in  England  and  Wales,'  &c. 

This  power  of  course  extends  to  all  Local 
Courts — at  least  this  is  what  I  understand  to 
be  the  legal  meaning  of  '  local  jurisdictions/ 
I  should  observe,  that  I  have  not  at  present 
seen  any  copy  of  the  commission  Relying 
therefore  upon  J.  G.'s  recital,  I  consider  that 
the  powers  of  the  Commissioners  (provided 
the  commission  be  legal  for  all  or  any  of  its 
purposes),  extends  only  to  such  municipal  cor- 
porations as  the  word  imports,  viz.,  cities  or 
towns ;  and  also  to  all  Courts  possessing  local 
jurisdiction  or  the  administration  of  justice, 
within  the  limits  of  such  corporate  cities  or 
towns. 

As  to  the  great  legal  question  touching  the 
validity  of  these  Commissions,  and  which  has 
been  disputed  in  former  times,  I  refer  J.  G. 
to  1  Vol  Blac.  Com.  c.  18,  title  Corpora- 
tions. 

2U/  October.  S^n. 
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TREATMENT  OP  INSANE  PERSONS. 

3  &  4  W.  4.  c.  64. 

This  act  is  intituled  "  An  Act  to  amend  an 
Act  of  the  Second  and  Third  Year  of  His  pre- 
sent Majesty,  for  regulating  the  Care  and 
Treatment  of  Insane  Persons  in  England," 
and  passed  on  the  28th  August,  1833.  It  re- 
cites the  2  &  3  W.  4.  c.  107 ;  and  enacts— 

1.  That  whensoever  the  justices  in  session 
shall,  under  the  provisions  of  the  said  recited 
act,  appoint  a  time  and  place  for  the  visitors 
to  meet  for  the  purpose  of  executing  die  du- 
ties imposed  on  them  by  the  said  act,  every 
such  appointment  shall  be  made  as  privately  as 
may  be,  and  in  such  manner  that  no  proprietor 
or  resident  superintendent  of  any  house  to  be 
visited  shall  at  any  time  have  notice  of  the  day 
or  time  appointed  for  the  visitation  of  such 
house. 

2.  The  clerk  of  the  Metropolitan  Commis- 
sioners in  Lunacy  shall  preserve  every  notice 
and  copy  of  order  and  medical  certificate 
transmitted  to  him  when  any  patient  is  re- 
ceived into  any  house  licensed  under  the  said 
act,  and  also  every  notice  of  death,  removal, 
or  discharge  of  any  patient  or  patients  trans- 
mitted to  him  under  the  said  recited  act  or 
this  act,  and  that  every  clerk  of  the  peace  shall 
also  preserve  every  duplicate  copy  of  order 
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and  medical  certificate  and  notice  transmitted 
to  him  in  every  such  case  as  aforesaid ;  and 
that  each  of  them  the  said  desk  of  the  said 
commissioners  and  clerk  of  the  peace  shall,  at 
all  times  within  five  clear  days  next  after  he 
shall  receive  every  such  notice  or  copy  of 
order  and  medical  certificate  as  aforesaid,  en. 
ter  in  a  register  to  be  provided  for  that  purpose 
the  Christian  and  surname  of  the  insane  per- 
son to  whom  such  notice  or  copy  shall  relate, 
and  also  of  the  persons  by  whose  order  and 
upon  whose  medical  certificate  or  certificates 
such  insane  person  shall  be  confined,  and  the 
house  in  which  such  insane  person  shall  be 
confined,  according  to  the  form  directed  by 
the  said  act :  Penalty  for  neglect,  five  pounds 
each  offence. 

3.  Whenever  any  patient  confined  in  any 
house  licensed  under  the  said  recited  act  shall 
be  removed  or  discharged  therefrom,  or  shall 
die  therein,  the  proprietor  or  resident  super- 
intendent of  such  house  shall,  within  two  clear 
days  next  after  such  removal,  discharge,  or 
death,  transmit  a  written  notice  thereof,  and 
(in  case  the  patient  so  dying  shall  be  a  parish 
pauper  patient,  then)  also  a  copy  of  the  state- 
inent  of  the  cause  of  his  or  her  death,  in  the 
said  act  directed  to  be  made,  certified  and 
according  to  the  forms  respectively  prescribed 
by  the  said  act,  or  as  near  thereto  as  may  be, 
to  the  said  clerk  of  the  said  commisioners,  if 
the  house  wherein  the  patient  shall  then  have 
died,  or  from  which  he  shall  have  been  re- 
moved or  discharged,  shall  have  been  licensed 
by  the  said  commissioners,  but  if  such  house 
shall  have  been  licensed  by  the  justices  in 
sessions,  then  such  proprietor  or  resident  su- 
perintendent shall  transmit  one  such  notice  to 
the  clerk  of  the  commissioners,  and  one  other 
such  notice  to  the  clerk  of  the  peace. 

4*  All  copies  of  orders  and  medical  certi- 
ficates, and  notices  of  admissions,  and  also  of 
removals  and  deaths,  which  have  been  trans- 
mitted to  the  clerk  of  the  metropolitan  com- 
missioners or  to  any  clerk  of  the  peace  since 
the  11th  August  1832,  under  the>  said  recited 
act,  and  which  have  not  been  registered  by  the 
said  clerk  of  the  metropolitan  commissioners 
or  the  said  clerk  of  the  peace,  as  the  case  may 
btt,  shall  be  registered  forthwith  by  the  said 
clerk  of  the  metropolitan  commissioners  or 
clerk  of  the  peace,  as  the  case  may  require,  in 
the  same  manner  as  in  this  act  is  provided  for 
the  registry  of  orders,  medical  certificates,  and 
notices  of  admissions,  removals,  and  deaths, 
hereafter  to  be  transmitted  to  the  said  clerk  of 
the  metropolitan  commissioners  and  clerk  of 
the  peace  respectively. 

5.  Where  any  insane  person  shall,  since  the 
11th  Aug.  183*2,  have  died  in  or  been  removed 
from  any  house  licenced  under  the  said  act, 
and  the  proprietor  or  resident  superintendent 
thereof  shall  not  have  transmitted  notice  of 
such  death  or  removal,  with  a  copy  of  the 
statement  of  the  causes  of  death  in  every  case 
where  the  insane  person  so  dying  shall  have 
been-  a  parish  pauper  patient,  to  the  clerk  of 
the  metropolitan  commissioners,  and  also,  in 


case  such  house  shall  have  been  licensed  by  the 
justices  in  sessions,  to  the  clerk  of  the  peace, 
then  and  in  every  such  case  such  proprietor  or 
resident  superintendent  shall  forthwith  trans- 
mit every  such  notice  and  copy  of  statement 
so  omitted  to  be  sent  or  transmitted  to  the 
clerk  of  the  metropolitan  commissioners  or 
clerk  of  the  peace,  or  to  the  clerk  of  the  me- 
tropolitan commissioners  and  clerk  of  the 
peace,  as  the  case  may  require. 

6.  Every  metropolitan  commissioner  ap- 
pointed* or  to  be  appointed  under  the  said  re- 
cited act,  being  a  practising  barrister,  shall  be 
allowed  and  paid  for  the  time  he  shall  be  em- 
ployed in  executing  the  duties  of  his  office 
after  the  same  rate,  and  in  the  same  manner, 
and  out  of  the  same  fund  or  funds,  as  by  the 
said  act  is  provided  concerning  the  payment 
or  allowance  of  commissioners  being  physi- 
cians: Provided,  that  not  more  than  two  of 
the  said  commissioners  at  any  one  time  shall 
be  capable  of  receiving  such  payment  or  al- 
lowance ;  and  if  more  than  two  of  such  com- 
missioners shall  be  practising  barristers,  such 
payment  or  allowance  shall  oe  made  to  such 
two  of  such  barristers  as  the  Lord  Chancellor 
or  other  person  intrusted  with  the  care  and 
commitment  of  the  custody  of  the  persons  and 
estates  of  persons  found  'idiot,  lunatic,  or  of 
unsound  mind,  shall  direct. 

7.  Every  proprietor  and  resident  superin- 
tendent of  any  house  licensed  under  the  said, 
recited  act  who  shall  knowingly  and  wilfully 
neglect  to  transmit  any  notice,  copy  of  order, 
medical  certificate,  or  statement  by  this  act 
required  to  be  by  him  transmitted,  shall  be 
deemed  guilty  of  a  misdemeanor ;  and  all  com- 
plaints, informations,  and  prosecutions  of  and 
Tor  offences  against  this  act  shall  be  made  and 
prosecuted,  and  all  fines,  penalties,  or  forfeit- 
ures shall  be  recovered,  levied,  and  applied, 
by  such  persons  and  in  such  and  the  same 
manner  respectively  as  in  the  said  recited  act 
is  provided  respectively  concerning  the  of- 
fences against  the  said  act,  and  the  fines,  pe- 
nalties, and  forfeitures  thereby  imposed ;  and 
every  provision  whatsoever  in  the  said  recited 
act  contained  concerning  actions  and  suits 
commenced  and  brought  against  any  person 
for  any  thing  done  in  pursuance  of  the  said 
act  shall  be  applicable  and  applied  to  all  ac- 
tions and  suits  which  shall  be  commenced  or 
brought  against  any  person  for  any  thing  done 
in  pursuance  of  this  act,  as  if  the  same  pro- 
visions were  here  repeated  and  applied  to  the 
said  last-mentioned  actions  and  suits. 

8.  The  provisions  in  the  said  recited  act 
contained  concerning  the  meaning  and  con- 
struction of  words  and  phrases  in  tne  said  re- 
cited act  shall  extend  and  be  applied  to  the 
like  words  and  phrases  in  this  act. 
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An  Elementary  and  Practical  Treatise  on  the 
Commencement  of  Personal  Actions,  and 
the  Proceedings  therein  to  Declaration,  in 
the  Superior  Courts  at  Westminster,  com- 
prising  the  Changes  effected  by  the  Uni- 
formity of  Process  Act  (2  W.  4,  c.  39), 
and  Recant  Rules  of  Court.    With  an  Ap- 
pendix if  the  Statute,  the  Rules  referred 
to,  and  appropriate  Practical  Forms.    By 
William   Atherton,  Esq.,    of  the   Inner 
Temple*  Special  Pleader.  London:  Saun- 
ders and  Benning.     1833. 

This  is  a  useful  book,  on  the  Commence- 
ment of  Personal  Actions,  and  the  pro- 
ceedings up  to  and  including  the  Declar- 
ation. It  also  comprises  the  means  of  sav- 
ing the  Statute  of  Limitations,  and  the  pro- 
ceedings to  Outlawry.  The  following  prac- 
tical matters  are  also  added :  particulars  of 
the  plaintiff  as  demand,  settlement  of  actions, 
«nd  the  practice  by  summons  and  order. 

We  do  not  exactly  understand  why  the  au- 
thor has  limited  his  labours  to  these  subjects, 
unless  it  be  (which  we  do  not  find  stated  in 
the  present  book)  that  he  intends  in  a  se- 
cond volume  to  complete  the  work.  The 
more  useful  as  a  guide  the  treatise  may  be, 
up  to  the  delivery  of  the  declaration,  the 
more  will  the  practitioner  regret  that  at  that 
stage  of  his  journey  he  loses  the  author's 


We  shall  leave  Mr.  Atherton  to  explain 
his  own  views,  by  the  following  extract  from 

the  preface : 

"  A  knowledge  of  the  Practice  of  the  Courts 
has  been  thought  to  be  almost,  it  not  altoge- 
ther, unattainable  from  boohs:  and  this  opi- 
nion, until  a  recent  jperiod,  was  at  least  plausi- 
ble. The  practice  differed  widely  in  the  various 
Courts :  in  many  respects  it  was  founded  upon 
obsolete  technical  customs ;  in  others  it  was 
quite  arbitrary.    There  was  difficulty,  also,  in 
bringing  questions  of  doubt  to  any  satisfactory 
test ;  since  the  practice,  where  not  declared  by 
Rules  of  Court,  or  ascertained  by  unquestion- 
able usage,  lay  entirely  in  the  discretion  of  the 
Judges,  aided,  perhaps,  by  the  traditions  of 
their  officers.  The  diversity  here  alluded  to  has 
recently  been,  in  great  measure,  put  an  end  to: 
completely  so,  in  fact,  as  far  as  relates  to  the 
commencement  of  actions;  the  practice  affect- 
ing which  is  considered  in  the  following  pages. 
The  alterations,  by  which  this  uniformity  nas 
been  effected,  are  simple  in  their  principle, 
and  are  immediately  derived  from  an  act  of 
the  legislature,  and  from  rules  sanctioned  by 
the  Judges  of  the  respective  Courts. 

"  In  a  treatise  such  as  the  following,  it  is 
now,  in  consequence,  no  longer  necessary  to 
burden  or  contuse  the  memory  of  the  reader, 
by  perpetual  digression,  or   numerous  nice 


qualifications  of  every  general  rule.    On  the 
contrary,  the  author  has,  he  would  hope,  suc- 
ceeded in  compiling  such  a  statement  of  the 
practice,  upon  which  he  professes  to  treat,  as 
may  be  readily  comprehended,  and  remem- 
bered without  difficulty,  even  by  uninitiated 
professional  students.  To  such,  it  is  considered 
that  this  work  will  be  found  peculiarly  adapt- 
ed, being  written  upon  the  assumption  of  the 
reader's  previous  ignorance,  for  the  most  part, 
even  of  the  terms  from  time  to  time  employed. 
The  practitioner,  to  whom  much  of  the  elemen- 
tary portion  of  the  work  may  appear  superflu- 
ous, will,  at  the  same  time,  Una  a  simple  ar- 
rangement of  the  practice,  which  he  must  now 
adopt,  unencumbered  with  details  of  the  former 
practice,  excepting  so  far  as  the  present  de- 
pends upon  it.    The  Appendix  of  Forms,  and 
of  the  recent  Rules    of  Court  which  apply 
to  the  commencement  of  actions,  may,  per- 
haps, enhance  the  work,  in  a  practical  point 
of  view. 
"The  questions,  to  which  so  general  a  measure 
as  the  Uniformity  of  Process  Act  must  have  been 
expected  to  give  rise,  and  several  of  which  a*  e 
still  undecided,  the  author  has    stated,  and 
considered  at  large :  and,  although,  in  some 
cases,  a  certain  conclusion  can  hardly  as  yet  be 
arrived  at,  it  has  not  been  deemed  either  im- 
practicable, or  useless,  to  define  where  the  diffi- 
culties lie ;  and  thus  to  apprize  the  practitioner, 
in  what  cases  he  may  act  without  hesitation, 
and  where  his  course  is  problematical.    Very 
particular  attention  has  been  bestowed  upon 
the  language  of  those  parts  of  the  statute,  of 
which  the  meaning  has  been  considered  doubt- 
ful :  and  the  writer  is  not  aware  that,  in  this 
respect,  his  labours  have  been  anticipated  by 
any  author  earlier  in  the  field.'1 

The  addenda  to  the  book  comprises  the 
alterations  recently  made  by  the  Rules  of 
Court,  of  last  Trinity  Term,  the  Law  Amend- 
ment Act,  3  &  4  W.  4.  c.  42;  the  Limi- 
tation of  Real  Actions  Act,  3  &.  4  W  4.  c. 
27  ;  and  the  Uniformity  of  Process  Amend- 
ment Act,  3  &  4  W.  4.  c.  67. 

The  work  appears  to  be  carefully  exe- 
cuted, and  the  authorities  and  practical 
forms  diligently  collected. 


SUPERIOR  COURTS, 
ftotttfe  of  lorW. 

BIGHTS  AND   LIABILITIES   OF  PABTIB8. — 
FOBB1GN   SOVEREIGNS. 

A  foreign  sovereign  having  a  right  to  sue 
in  equity  as  welt  as  at  law  in  the  Courts  of 
this  country  in  his  political  capacity,  is 
also  held  thtbta  to  answer  upon  oath  the 
cross  bill  of  the  defendants  to  his  original 
suit. 

A  plaintiff  having  obtained  an  order  to  amend 
after  answer  is  put  in  to  his  original  bill, 
and  after  a  cross  bill  is  filed  against  him, 
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is  bound  to  answer  the  bitter  be/ore  he  can 
compel  an  answer  to  hie  amended  bill. 

The  appellants  original  bill,  filed  in  1827, 
stated  that  one  Justo  de  Machado,  his  agent, 
appointed  to  receive  certain  indemnity  funds, 
set  apart  by  the  French  Government,  in  pur- 
suance of  certain  conventions  between  that 
Government  and  Spain,  to  satisfy  the  claims  of 
the  subjects  of  the  King  of  Spain  on  France 
for  damage  done  and  losses  sustained  during 
the  revolutionary  war,  and  charged  that  Ma- 
chado sold  out  the  said  funds  in  France,  trans- 
ferred the  proceeds  to  this  country,  and  de- 
posited above  200,000/.  of  them  with  the 
respondents,  Hullet  &  Co.,  in  the  name  of  one 
Achilles  de  Pereira.  Machado's  secretary ;  and 
it  prayed  that  the  defendants  might  answer  the 
matters  charged  in  the  bill*  and  might  pay  into 
the  bank  of  England,  to  the  credit  of  the 
cause,  the  balance  of  the  monies  so  deposited 
with  them  and  then  in  their  hands. 

The  respondents  demurred  to  the  bill, 
chiefly  on  the  ground  that  a  foreign  sovereign 
is  not  entitled  to  sue  in  the  Courts  of  Equity 
in  England.  But  their  demurrer  on  that  point 
was  overruled  by  the  then  Lord  Chancellor, 
and  his  decision  was  confirmed  upon  appeal  to 
this  House,  whereby  it  was  established  that  a 
foreign  sovereign  may  sue,  on  behalf  of  his 
subjects,  in  our  Courts  of  Equity  as  well  as  at 
law.* 

•  The  respondents  then  put  in  their  answer 
to  the  bill,  and  in  a  few  days  after  filed  a  cross 
bill  against  the  King  of  Spain  and  others, 
stating  that  his  Catholic  Majesty  had  in  his  pos- 
session or  power  various  documents  and  ac- 
counts, and  also  personal  knowledge  of  divers 
transactions,  the  full  communication  and  dis- 
covery of  all  which  was  material  to  their  de- 
fence to  his  suit,  and  praying  in  the  usual  way 
that  his  majesty  may  answer  all  the  matters  in 
their  cross  bill  charged  against  him. 

The  appellant,  in  the  year  1830,  more  than 
a  year  and  a  half  after  the  respondent's  an- 
swer, obtained  an  order  to  amend  his  bill;  that 
order  was  set  aside  for  irregularity ,b  on  the 
application  of  the  respondents,  but  was  after- 
wards restored  on  the  ground  that  the  accept- 
ance of  the  20*.  coats  was  a  waiver  of  the 
irregularity.0 

The  bill  being  accordingly  amended,  the 
respondents  obtained  an  order  from  the  Vice 
Chancellor,  giving  them  a  month's  time  to  an- 
swer that  amended  bill  after  the  appellant  had 
answered  their  cross  bill,  and  that  order  was 
affirmed,  on  appeal,  by  the  Lord  Chancellor. 

A  motion  was  subsequently  made  to  the  late 
Lord  Chancellor,  to  the  effect  that  the  appel- 
lant might  put  in  an  answer  to  the  cross  bill 
by  an  officer  commissioned  by  him  for  that 
purpose,  or  that  his  own  answer  to  it  might  be 
taken  without  oath.  That  motion  was  refused; 
and  the  order  of  refusal  was,  upon  re-hearing, 
confirmed  by  the  present  Lord  Chancellor. 

From  this  order,  and  from  ether  orders  made 
in  both  causes,  among  which  was  that  above 

»  See  1  Dow.  &  Clark,  169. 

*  13th  New  Orders. 

•  1  Rusa.  &  MyL,  1—7. 


stated  as  made  by  the  Vice  Chancellor  and 
affirmed  by  the  Lord  Chancellor,  the  King  of 
Spain  now  appealed  to  this  House. 

The  Attorney  General  and  Sir  Charles 
JVetherell,  in  support  of  the  appeal,  argued 
that  the  bill  of  the  respondents  was  not  techni- 
cally or  substantially  a  cross  bill.  It  described 
the  appellant  differently  from  the  description  of 
him  in  the  original  suit,  whereas  a  cross  bill  is 
only  properly  maintainable  against  the  same 
plaintiff.  It  contained  allegations  and  charges 
which  had  no  foundation  in  truth,  and  had  no 
relation  to  the  matter  of  the  original  suit,  and 
therefore  not  necessary  to  the  respondents'  de- 
fence against  it.  It  was  morally  impossible  for 
a  foreign  sovereign  to  swear  an  answer  to  a 
bill  in  our  Court.  Being  admitted  to  sue  as  a 
sovereign,  he  could  not  sink  his  political  capa- 
city in  the  natural  person.  The  law  of  nations 
forbids  the  sovereign's  taking  an  oath  in  matters 
external  to  his  kingdom ;  and  to  swear  to  an 
answer  before  a  commissioner  from  our  Court 
of  Chancery  in  the  face  of  his  own  subjects, 
would  be  tantamount  to  an  abdication  of  sove- 
reignty, as  it  would  be  acknowledging  a  supe- 
rior, fhe  appellant  had  no  personal  knowledge 
of  the  matters  inquired  into  by  the  cross  bul, 
and  he  tendered  an  officer  of  his  own  govern- 
ment to  put  in  an  answer  on  his  behalf,  to  give 
all  the  information  that  could  be  required,  and 
to  be  liable  to  all  the  consequences,  as  residing' 
within  the  jurisdiction  and  subject  to  the  con- 
trol of  the  Court.  The  rule  of  practice  as  to 
answers  to  cross  bills  was  dispensed  with  in 
cases  of  peers,  corporations,  infants,  lunatics, 
and  married  women, — and  why  not  in  the  case 
of  a  king?  There  being  no  precedent  in  this 
case,  the  House  might  make  one. 

Sir  Edward  Sttgden  and  Mr.  James  Rus- 
sell, for  the  respondents,  maintained  that  the 
bill  of  the  respondents  was  strictly  according 
to  the  principle  of  cross  bills,  and  had  for  its 
object  bond  fide  a  discovery  of  matters  essential 
to  the  defence  of  the  respondents  to  the  ori- 
ginal suit.  The  appellant  was  bound  to  give 
to  the  respondents  the  justice  he  asked  for 
himself;  and  coming  as  a  suitor  in  this  coun- 
try, he  could  not  import  his  prerogatives  with 
him,  but  should  submit  to  the  rules  of  our 
Court  like  all  other  suitors.  The  laws  of  Eng- 
land recognized  no  distinction  between  suitors. 
The  law  on  this  matter  was  fully  laid  down  in 
Colvin's  case,*  and  in  the  case  of  the  Columbian 
Government  v.  Rothschild*  The  law  of  nations 
had  nothing  to  do  with  the  matter,  and  the 
analogy  with  peers,  corporations,  infants,  or 
lunatics,  did  not  hold. 

The  Lord  Chancellor,  who  was  assisted  by 
Lord  fFynford  and  Lord  Plunkett  in  hearing 
the  case  argued,  said  there  was  no  necessity  to 
postpone  their  judgment.  Although  the  King 
of  Spain  was  justly  allowed  to  sue  in  our  Court 
in  his  political  capacity,  yet  he  did  not  import 
any  privileges  that  could  displace  the  practice 
as  applying  to  other  suitors.  Lord  Lyndhurst, 
in  moving  the  judgment  of  this  House  upon 

*  7  Co.  Rep.,  29, 30. 

•  1  Simon,  $4. 
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the  demurrer,  said  that  the  appellant  was  on 
the  same  footing  with  the  respondents,  mean- 
log  clearly  that  he  was  liable  to  all  the  rules  to 
which  other  suitors  submitted,  and  the  deci- 
sion in  the  case  of  the  Columbian  Government 
v.  Hothschitd*  went  on  the  same  view. 

The  orders  of  the  Courts  below  were  af- 
firmed, with  costs. 

The  King  of  Spain  v.  Nutlet  Sf  Co.,  19th 
and  220th  of  August,  1833 

King'*  Scndj  practice  Court. 

BAIL. — NOTICE   OF  JUSTIFICATION. 

The  rules  of  T.  T.  1  W.  4.,  as  to  notice  of 
justification,  do  not  apply  to  country  ML 

In  this  case  country  bail  had  been  filed  at 
the  Judge's  chaml>ers  on  the  6th  of  May.  No- 
tice of  justification  was  given  on  the  same  day 
for  the  8th.  It  was  objected,  when  the  bail 
came  up  to  justify,  that  four  days'  notice  of 
justification  had  not  been  given,  as  required  by 
the  rules  of  Trinity  Term,  1  W.  4.,  and  there- 
fore that  thev  could  not  pass. 

Potteson,  J.  was  of  opinion  that  the  rule  re- 
ferred to  only  applied  to  cases  where  the  bail 
were  put  in  and  justified  at  the  time  of  nutting 
in.  Here  the  bail  had  not  been  put  in  ana 
justified  at  the  same  time,  and  therefore  the 
rule  did  not  apply. 

Bail  justified.—  Smith's  bail,  T.  T.  1833. 
K.  0.  P.  C 


that  the  defendant  had  been  summoned  to  an- 
swer the  plaintiff  in  an  action  "  on  the  case/9 
and  then  declared  "  on  promises.'1 

Dnrnewull  supported  the  demurrer,  and  con- 
tended, that  since  the  passing  of  the  Uni- 
formity of  Process  Act,  the  J  &  3  W.  4.  c.  39, 
an  action  "  ou  promises"  was  a  new  form  of 
action,  and  consequently  different  from  an  ac- 
tion "  on  the  case ;"  he  referred  to  the  first 
form  given  in  the  schedule  in  the  act.  There 
was  consequently  a  variance  between  the  form 
of  action  stated  in  the  process,  and  the  form  in 
which  the  plaintiff  declared.  He  cited  King 
v.  Skiffington*  in  which  the  Court  of  Exche- 
quer held  that  "a  writ  of  summons  being  to 
answer  the  plaintiff  '  in  an  action  of  trespass 
on  the  case/  followed  by  a  declaration  in  as- 
sumpsit, is  irregular,  and  may  be  set  aside." 

'Jounton,  J. — The  action  "  on  promises"  is 
an  action  M  on  the  case."  There  is  nothing  in 
the  objection.* 

Judgment  for  the  plaintiff — Wilson  v.  Prime, 
T.  T.  1833.    K.  B.  P.  C. 


SETTING  OFF  JUDGMENTS. — CAPTAIN  AND 
OWNERS. — VERDICT. 

The  amoHht  of  a  verdict  cannot  he  set  off 
against  that  of  a  judgment. 

Application  to  set  off  judgments.  In  this 
case  the  plaintiff  in  the  first  action  had  reco- 
vered against  his  owners  a  sum  of  114/.  8* , 
and  for  that  amount  had  sigued  judgment  and 
issued  executiou.  The  money  was  levied,  and 
in  the  hands  of  the  sheriff,  with  notice  to  re- 
tain it.  In  the  second  action,  which  was  by 
the  owners  against  the  captain,  a  verdict  was 
found  in  favour  of  the  owners  for  143/.  \5s.4d. 
A  rule  nisi  for  a  new  trial  was,  however,  ob- 
tained in  the  Court  of  Exchequer,  in  wliich 
the  action  was  brought,  and  was  still  pending. 
The  present  application  therefore  was  to  set 
off  the  two  amounts  against  each  other. 

Patteson,  J.,  was  of  opinion,  that  as  the 
owners  hud  not  obtained  a  judgment,  the  pre- 
sent application  could  not  be  sustained. 

Rule  discharged,  with  costs. — Oarrick  v. 
Jones  and  others — Jones  and  others  v.  Gar  rick, 
T.T.  1833.    K.B.P.C. 


DEMURRER. — PROOFS. — UNIF0RM1TT    OF 
PROCESS  ACT. 

It  is  no  ground  of  demurrer  that  the  decla- 
ration, in  setting  out  the  process,  states  the 
action  to  be  in  caset  and  then  declares  on 
promises,  notwithstanding  the  Uniformity 
of  Process  Act. 

Demurrer  to  a  declaration.  In  this  case  (he 
declaration,  in  setting  out  the  process,  alleged 

■      ■  ■■■  fcH  m  ...  m     .  ■     i    ■       i     ii 

'  1  Simon,  94. 


Cflmnum  gHtxtf. 

RESCUE. — SHERIFF'S   RETURN. — BAILIFF. 

The  Court  will  grant  an  attachment  absolute 
in  the  first  instance  against  rescuers,  where 
the  sheriff  returns  a  rescue  from  his  Mliff 

In  this  case  the  Sheriff  returned,  that  hating 
made  his  warrant  to  his  bailiff  to  take  the  de- 
fendant, the  bailiff  took  him  accordingly,  and 
kept  him  until  A.  H.  and  certain  other  persons 
rescued  him  out  of  the  bailiff's  custody. 

fPildc,  Serjt.,  moved  for  a  rule  absolute  in 
the  first  instance  for  an  attachment  against  the 
rescuers,  on  the  authority  of  Sir  W.  Jones,  197, 
cited  in  Com.  Dig.  Rescous,  D.  4. 

The  Court,  on  that  authority,  granted  the 
rule  accordingly. 

Rule  granted.— Gobby  v.  Dewes,  T.  T.  1833. 
Com.  PI. 


Court  of  ffrrjrqtier.. 

INTERROGATORIES. — WITNESSES'    EXPENCE6. 

COMMISSION. 

Since  the  1  IV.  4.  c.  22,  it  is  discretionary 

with  the  Court  whether  they  will  allow  the 

expences  offbreign  witnesses  brought  over 

for  the  purposes  of  a  cause,  or  only  the 

costs  of  a  commission. 

This  was  an  action  against  the  defendant  for 
the  breach  of  an  agreement  in  not  procuring 
for  the  plaintiff  a  situation  abroad,  and  for  the 
expences  the  plaintiff  was  put  to  in  removing 
himself  and  family,  and  returning.  The  jury 
gave  600/.  damages.    Two  witnesses,  sons  of 


•  1  Dowl.  Prac.  Cas.  686. 


SITTINGS  OF  THE  MASTER  OF 
THE  ROLLS, 

IK  AND  AFTER  MICHAELMAS  TERM,  1833. 

The  Sitting*  wilt  tnke  plnce  in  the  Morning*  at 

Ten  o'Clock. 


Monday,  November  4- 


Tuesday  - 
Wednesday 
Thursday  - 


6  I  Causes,  Further  Di- 
rections, and  Ex- 
ceptions in  the  Ge- 


Friday 
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the  plaintiff,  had  been  brought  from  Barbadoes 
for  the  purpose  of  proving  the  plaintiff's  case. 
They  were  sworn  to  be  essential.  The  master, 
in  taxing  costs,  had  allowed  the  expences  of 
their  journey  here  and  back,  and  during  their 
stay  here,  amounting  altogether  to  380/. 

Richards  having  obtained  a  rule  nm  for  re- 
viewing the  master's  report,  and  for  disallow, 
ing  the  expences  of  the  witnesses'  voyage  here 

and  back— 

Erie  shewed  cause,  and  referred  to  J  remain 
v  Barrett,  •  where  it  was  held  that  if  a  witness 
\s  bond  fide  sent  for  from  a  foreign  country, 
for  the  sake  of  his  testimony  in  an  intended 
action,  though  the  writ  is  not  sued  out  till 
after  his  arrival,  the  plaintiff  is  entitled  to  the 
costs  of  bringing  him  over,  his  expences  here, 
and  the  costs  of  his  return. 

Lord  Lyndhurit,  C.  B.— Would  it  have  been 
safe  to  examine  those  witnesbes  under  a  coin- 
mission?  "  aV 

£>/*.— The  whole  case  rested  upon  those 
two  witnesses.  Prudence  might  require  that 
they  should  be  brought  over.  The  1  W.  4. 
c  22  irives  the  Court  power  to  examine  wit- 
nesses in  any  of  his  majesty's  foreign  posses- 
SonT  but  L  act  is  not  obligatory :  it  is  op- 
tional vrith  the  party  whether  neshaU  apply  to 
Sie  Court  or  not.  JThe  party  in  the  wrong 
ought  to  indemnify  the  other  side. 

Richard*,  in  support  of  the  rule.  The  ex- 
pences of  commUstons  «»**<"  £f  a?  .in 
&e  discretion  of  the  Court.  The  affidavits  do 
not  shlw  for  what  purpose  the  witnesses  were 
bought  over.  Bringing  over  two  witnesses, 
andkeeping  them  here  from  November  to 
May,  «Sd  not  be  material.    Both  could  not 

^^Lindhurst,  C.B.-A  party  having  no 
powl  to  compel  the.  attendance  of  witnesses 
abroad,  to  prevent  injustice,  the  13  G.  3.  c.  63, 
Sve  the  <&urt  power  to  issue  a  commission 
for  the  examination  of  witnesses  in  India,  and 
the  I W.  4.  c.  22,  has  extended  that  power  over 
all  his  majesty's  foreign  possessions.  The 
master  has  'exercised  no  discretion  in  thw  case, 
thinking  himself  bound  bv  the  cases.  It  ap- 
pears to  me,  that  it  is  for  tie  discretion  of  the 
fcourt  in  each  particular  case.  But  we  will 
^sult  wiSTthePJudges  of  the  other  Courts 
and  if  we  are  of  opinion  that  it  will  depend 
upon  the  facte  of  each  particular  case,  we  will 
refer  it  back  to  the  master  to  inquire. 

Vaughan,  B.-There  is  no  provision  m  the 
act  altering  the  jurisdiction  or  discretionof  the 
Court.  In  a  late  case  in  the  King's  Bench, 
the  master  allowed  the  costs ;  but  the  question 
is  now  before  Mr.  Justice  Parke. 

Upon  a  subsequent  day,  Vaughan,  B,  who 
triedthe  cause,  expressing  his  opinion  that  it 
was  a  case  in  which  the  witnesses  were  properly 
brought  over,  the  master's  report  was  con- 

tTtMAlpinev.  Coles,  T.T.im.    Excheq. 


•  6  Taunt.  89. 


AtWestminster. — Ge- 
neral Petitions,  and 
Petitions  and  Fur- 
ther Directions  by 
Consent. 

At  Westminster.  — — 


Saturday  - 
Monday  - 
Tuesday  - 
Wednesday 
Thursday  - 


Friday 


\b< 


Saturday  - 
Monday  - 
Tuesday  - 
Wednesday 
Thursday  - 


Friday 


Saturday  - 
Monday   • 


Tuesday  - 


Wednesday 


6\ 

7 
L    neral  Paper. 

At  Westminster.  — - 
Causes,  Further  Di- 
rections, and  Peti- 
tions by  Consent; 
and  Causes,  Further 
Directions,  and  Ex- 
ceptions, in  the  Ge- 
neral Paper. 

9*\  At  Westminster.  — 
Causes,  Further  Di- 
rections, and  Ex- 
ceptions, in  the  Ge- 
neral Paper. 

At  Westminster. 

Causes,  Further  Di- 
rections, and  Peti- 
tions by  Consent; 
and  Causes,  Further 
Directions,  and  Ex- 
ceptions, in  the  Ge- 
neral Paper. 

16^i  At  Westminster. 

Causes,  Futtber  Di- 
rections, and  Ex- 
ceptions, in  the  Ge- 
neral Paper. 

f  At  Westminster. 

Causes,  Further  Di- 
rections, and  Peti- 
tions by  Consent; 
and  Causes,  Further 
Directions,  and  Ex- 
ceptions, in  the  Ge- 
neral Paper. 

■At  Westminster. 

Causes,  Further  Di- 
rections, and  Ex- 
ceptions, in  the  Ge- 
neral Paper. 

r  At  the  Rolls.— At  10 
_- J  o'clock,  to  swear  in 
26  ]      Solicitors,  and  Ge- 

L     neral  Petitions. 

07/At  the  Rolla.— Short 
2'  t     Causes. 


22i 


Places  appointed  for  the  Trial  of  Issues. 
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»    »     aV      u  *  f  At  the  Rolls. — Causes, 

Andontbesubsequeii  I     Further  Directiong 

Days  till    the  lasH     ^  Exception8,  £ 
ocai    -        -       -    L    the  General  Paper. 

On  the  Day  after  the  last  Seal  at  the  Rolls,  on 

Petitions. 

Friday  in  each  Week,  during  the  Seals— Fur- 
ther Directions,  and  Petitions  by  Consent. 

The  Sittings  at  Westminster  will  be  in  his 
Honor's  New  Court.  The  entrance  faces 
Saint  Margaret's  Church. 


PLACES  APPOINTED  FOR  THE  TRIAL 
OF  ISSUES  UNDER  THE  LAW 
AMENDMENT  ACT  \ 


LANCASHIRE. 

At  the  County  Court  of  Sir  John  Gerard, 
Bart.,  Sheriff  of  the  county  of  Lancaster, 
holden  at  Preston,  the  22nd  day  of  October, 
1833. 

Before  Thomas  Batty  Addison,  and  John 
Addison  the  younger,  Esqrs.,  Barristers  at  law, 
suitors. 

And  Edmond  Lodge,  gentleman,  acting  un- 
der Sheriff. 

It  was  ordered  by  the  Court,  that  the  next 
County  Court,  and  every  alternate  County 
Court  thereafter,  shall  be  holden  by  adjourn- 
ment, on  the  second  day  of  the  sitting  of  such 
Court,  in  the  town  of  Liverpool,  for  the  per- 
fecting of  Inquiries,  and  the  Trial  of Causes,  in 
cases  wherein  the  residence  of  the  plaintiff's 
attorney,  or  the  plaintiffs  themselves,  when 
suing  in  person,  shall  be  within  the  hundred  of 
West  Derby,  and  that  no  such  causes  shall  be 
tried  at  Preston,  at  any  Court  which  shall  be 
adjourned  to  Liverpool  as  aforesaid ;  but  ne- 
vertheless, such  causes  may  be  tried  at  Preston 
as  heretofore,  at  any  Court  which  shall  not  be 
so  adjourned. 

In  pursuance  of  the  above  order  the  County 
Courts  of  the  present  Sheriff  will  be  held  as 
follows: — 

At  Preston,  on  Tuesday  the  19th  of  Novem- 
ber, 1833,  for  the  Northern  Division  of  the 
county. 

At  Liverpool,  on  Wednesday,  the  20th  of 
November,  for  West  Derby  Hundred. 

At  Manchester,  on  Thursday,  the  21st  of 
November,  for  Saiford  Hundred. 

At  Preston,  on  Tuesday,  the  1 7th  of  Decem- 
ber, for  the  Northern  Division,  and  West 
Derby  Hundred. 

At  Manchester,  on  Thursday,  the  19th  of 
December,  for  Saiford  Hundred. 


»  See  Vol.  6.  p.  494,  for  the  places  appoint- 
ed in  Derbyshire,  Nottingham,  Northumberw 
laud,  and  Yorkshire. 


At  Preston,  on  Tuesday,  the  14th  of  January. 
1834,  for  the  Northern  Division. 

At  Liverpool,  on  Wednesday,  the  15th  of 
January,  for  West  Derby  Hundred. 

At  Manchester,  on  Thursday,  the  16th  of 
January,  for  Saiford  Hundred. 

Inquiries  and  Issues  from  the  Superior  Courts, 
in  actions  for  demands  under  20£,  pursuant  to 
the  late  act,  for  the  Further  Amendment  of  the 
Law,  and  the  Better  Advancement  of  Justice, 
may  be  tried  at  any  of  the  above  places,  being 
entered  in  the  paper  at  the  Sheriff's  Office  in 
Preston,  on  the  Monday  preceding  each  Court. 

The  Court  to  begin  at  ten  o'clock  in  the 
forenoon  each  day. 

Edmund  Lodge, 
Acting  Under-Sheriff,  for 
William  Rowson,  Esq.,  Under  Sheriff. 

Sheriff's  Office,  Preston, 
22nd  Oct.  1833. 

E.  Chester,  Staple  Inn, 
London  Deputy. 


CARMARTHENSHIRE. 

I,  David  Lewis,  High  Sheriff  of  the  said 
county,  do  hereby  give  notice,  that  I  will,  once 
every  month  during  my  sheriffalty,  hold  a 
Court  at  the  Shirehall,  in  the  town  of  Llandilo, 
in  the  said  county,  for  the  purpose  of  trying 
all  issues  that  may  be  directed  to  me,  by  virtue 
of  an  act  passed  in  the  third  and  fourth  years 
of  the  reign  of  his  present  Majesty,  King  Wil- 
liam the  Fourth,  intituled,  "  An  Act  for  the 
Further  Amendment  of  the  Law,  and  the  Better 
Advancement  of  Justice." 

And,  I  do  hereby  further  give  notice,  that 
the  first  Court  for  the  above  purpose  will  be 
held  on  Thursday,  the  24th  instant,  and  so 
from  month  to  month  so  long  as  I  remain  in 
office. 


Dated  this  18M 
Day  of  Oct.  1833. 


David  Lewis. 


DEVONSHIRE. 

Notice  is  hereby  given,  that  the  Sheriff  of 
Devon  will,  in  pursuance  of  the  act  3  &  4  W.  4 . 
c.  42,  hold  Courts  at  the  places  and  on  the 
days  following,  for  the  trial  of  all  such  actions 
(where  the  sum  sought  to  be  recovered,  and 
indorsed  on  the  writ  of  summons,  shall  not 
exceed  20/.),  as  shall  be  directed  by  either  of 
the  Superior  Courts  at  Westminster,  to  be  tried 
in  Devon,  that  is  to  say, 

Enter.— At  the  Castle  of  Exeter,  on  Wed- 
nesday, the  6th  of  November  next,  and  every 
alternate  Wednesday  during  the  Sheriffalty  of 
John  Quicke,  Esq. 

Plymouth.— At  the  Guildhall,  Plymouth,  on 
Wednesday  the  13th  of  November,  Wednes- 
day I  lth  of  December,  Wednesday  8th  of  Ja- 
nuary, and  Wednesday  5th  of  February  next. 

Barnstaple.— At  the  Guildhall,  Barnstaple, 
on  Friday  the  15th  of  November,  and  Friday 
the  10th  of  January  next. 

At  eleven  o'clock  in  the  forenoon  of  each  of 
the  said  days. 
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Provided  that  the  writs  commanding  the 
Sheriff  to  try  the  issues  be  delivered  at  the 
Under  sheriff's  Office  in  Exeter  four  clear  days 
before  the  Court-day  on  which  the  same  are  to 
be  tried.  Hkn.  VV.  Ford 

Dated  Under-sheriff* *  Under-sheriff. 

Office,  Exeter,  Oct.2l9 1*33. 

[We  think  much  credit  is  due  to  the  Under- 
sheriffs  in  general  for  the  prompt  attention 
which  they  have  paid  to  the  interests  of  the 
suitors,  by  the  appointment  of  Mouthly  Courts; 
and  in  Lancashire*  it  will  be  observed,  where 
the  business  is  unusually  extensive,  the  Under- 
sheriff  incurs  the  expense  of  appointing  bar- 
risters as  assessors.— Ed.] 


ANSWERS  TO  QUERIES. 


ftjtfe  of  &anttioT*  anft  Count!. 

EXECUTION. — RENT.      P.   4(12. 

1.  Before  the  removal  of  goods,  the  party  at 
whose  suit  the  execution  is  sued  out  shall  pay 
the  landlord  such  sums  as  shall  be  due  for 
rent,  providing  it  does  not  amount  to  more 
than  one  year's  rent ;  and  the  sheriff  can  levy 
and  pay  to  the  plaintiff  as  well  the  money  so 
paid  for  rent  as  the  execution  money  *  see 
8  Anne,  c.  14.  But  notice  to  the  sheriff  must 
be  given  in  order  to  subject  him  to  an  action ; 
and  unless  the  rent  be  paid  the  sheriff  must 
quit ;  and  if  he  does  not  quit,  a  special  action 
on  the  case  lies  against  him  after  notice  of  the 
rent  due.    See  2  Wilson,  141.         R.  C.  S. 

2.  Goods  in  the  custody  of  the  law  cannot 
be  distrained  for  rent.  The  sheriff  being  in 
possession,  under  execution,  a  distress  super- 
vening is  bad.  By  the  statute  8  Anne,  c.  14, 
s.  1,  the  sheriff  is  bound  to  pay  to  the  landlord 
only  the  rent  (not  exceeding  a  year)  due  at  the 
time  of  the  levy.  fi. 


RENT  IN  ADVANCE.      P.  463. 

B.  cannot  distrain  on  the  goods  of  A.,  for  a 
distress  for  rent  must  be  for  rent  in  arrear ; 
WoodfaU's  Landlord  and  Tenant,  304,  5th 
edit.  I  think  the  agreement  between  A.  and  B. 
for  the  payment  by  A.  of  the  rent  in  advance, 
is  not  good  in  law,  unless  sanctioned  by  the 
custom  of  the  place.  J.  S, 


DISTRB8S.~-T1MX  OF  8ALR.      P.  462. 

At  common  law  a  distress  was  not  saleable. 
The  statute  authorizes  the  sale,  and  its*  terms 
must  be  observed ;  they  are,  that  after  five 
days  the  distrainer  may  sell;  therefore  the 
affidavit  4s  of  no  avail.  fl. 


lam  at  Jprnpcrtn  onto  Cnnfarnftiuins. 

LEASE. — EXECUTORS.      P.  463. 

If  the  lease  was  for  years,  it  would  go  to  the 
executors,  becuusc  personalty;  if  for  lives,  the 
executors  would  take  it  under  the  statute  of 
Charles  the  Second.  A. 


BARRING   DOWER.      P.  464. 

The  clansc  inquired  for  seems  to  be  section 
77,  and  the  three  following,  3  &  4  W.  4,  c.  74. 

n. 
[See  the   "Commentaries  on   the  Dower 
Act*    Ed] 


QUERIES. 


lam  of  Exntolor*  an*  Cnumt 

REPLEVIN. 

A.  distrains  on  the  goods  of  /?.  for  rent  in 
arrear,  and  retains  possession  till  the  sixth  day, 
when  he  appraises  and  sells  them,  but  wiihvut 
having  first  searched  the  sheriff's  office  to  as- 
certain whether  a  replevy  had  been  entered  j 
B.  had  given  the  usual  bond  to  the  sheriff's 
deputy  (the  distress  being  made  in  the  country) 
in  the  mornim;  of  the  sixth  day,  but  the  bailiff 
did  not  appear  with  the  warraut  till  late  in  the 
evening  of  the  sixth  day,  the  goods  having 
been  then  all  sold.    Can  A.  justify  such  sale  r 

M.  J. 


SOB-LESSEE'S  LIABILITY.— MORTGAGE.       - 

A.  leases  certain  property  to  B.  at  50/.  a 
year ;  B.  leases  the  same  to  C.  at  40/.  a  year  ; 
and  C.$  after  underleasing  them  to  other  parties 
at  80/.  a  year,  mortgages  them  to  Z>.,who  calls 
upon  and  receives  from  B.  the  10/.  a  year,  and 
pays  60/.  rent  to  A. ;  <7.'s  lessees  quit  the  pre- 
mises, and  A.  finding  nothing  left  to  distrain 
on  compels  B.  to  pay  12/.  10*.,  the  quarter's 
rent ;  C.  is  insolvent.  Can  B.  compel  D.  to 
pay  10/.,  a  quarter's  rent,  />.  being  mortgagee, 
and  having  received  the  quarter's  rent  from 
C*%  lessees  on  their  leaving  ? 

E.  S. 


feato  of  JBrnptrtp  an*  Conotnancinjr. 

FREEHOLD  TITLE. 

Since  the  statute  3  &  4  W.  4.  c.  27,  (§§  2 
&  24)  and  after  the  last  day  of  the  present  year, 
will  a  purchaser  of  a  freehold  estate  be  bound 
to  accept  a  20  years'  title,  in  the  same  manner 
as  heretofore  he  has  been  bound  to  accept  a 
60  years'  title  r 

A  CONSTANT  READER. 


MORTGAGE,— 3ALE. — DAMAGES. 

A.>  owner  of  an  estate  in  mortgage  to  B.  for 
251X1/.,  sells  it  to  C.  for  4000/.,  to  be  paid  in 
equal  portions,  with  interest  in  January,  July, 
December,  and  June,  on  paymeut  of  which 


Queries. 
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specified  portions  of  the  estate  were  to  be  con- 
veyed. Ihe  agreement  states,  that  in  default 
in  payment  the  agreement  is  to  he  void,  and  A. 
is  not  to  be  compelled  to  perform  it  in  law  or 
equity ;  that  it  shall  not  be  necessary  for  A.  to 
tender  any  conveyance  to  C,  the  time  appointed 
for  payment  being  considered  the  essence  of 
the  agreement,  and  in  default  the  agreement  is 
to  be  void,  and  any  loss  or  damage  sustained  by 
C.  in  consequence  is  not  to  be  recoverable  in 
law  or  equity.  The  first  1000/.  was  not  paid 
until  after  the  second  was  due,  C.  not  being 
able  to  pay  it  before.  The  times  appointed  for 
payment  of  the  balance  have  gone  by,  and  A., 
in  consequence  of  not  being  able  to  pay  B.'a 
balance,  through  C's  default,  has  been  threat- 
ened by  B.  with  a  foreclosure.  What  remedy 
has  wf  against  C,  for  the  interest  on  the  pur- 
chase money,  and  the  loss  which  be  will  sus- 
tain by  B.'s  foreclosure  ? 

Z. 


$ractur. 

ISSUES  UNDER   LAW  AMENDMENT  ACT. 

In  the  form  of  the  writ  of  issue  to  the 
iheriff,  under  the  late  act  of  3  &  4  W.  4,  c.  42, 
in  the  number  for  12th  October,  p.  452,  I 
observe  two  blanks,  with  no  explanation  given 
as  to  the  dates  to  be  inserted  therein.  Pro- 
bably some  of  your  correspondents  can  inform 
me  the  correct  mode  of  supplying  those  dates. 
|n  the  first,  whether  to  insert  the  date  of  the 
issuing  0f  the  writ,  or  of  filing  the  declaration ; 
in  the  second,  whether  it  should  be  the  date  of 
the  appearance  or  the  day  of  filing  the  plea. 
A  divraity  of  opinion  appears  to  exist  among 
practitioners  upon  these  points. 

A.  L. 


EXECUTION.'— SCI.  FA. 

Writ  of  inquiry  executed  on  the  14th,  final 
judgment  signed  on  the  22d,  and  cu  sa.  issued 
on  the  2/th  of  June  1832,  returnable  on  the 
3d  of  November ;  defendant  not  being  taken, 
an  §luu  or.  or.  wai  issued  on  the  31st  of  De- 
cember, returnable  on  the  11th  of  January 
1833;  this  writ  expired  without  a  caption,  and 
no  writ  has  been  issued  since,  neither  has  the 
tariff  been  required  to  return  the  ca.  sa.  or  the 
(&<.  Can  the  plaintiff,  on  procuring  at  the 
present  time  a  return  to  the  ca.  sa.,  issue  a 
plnries  without  a  set.  fa.  ? 


EXECUTION,  3  &  4  W.  4.  c.  67. 

When  will  a  writ  of  execution,  issued  under 
the  authority  of  3  &  4  W.  4.  c.  67.  §  2,  be  con- 
sidered out  of  force  ?  The  section  cited  autho- 
rizes the  testing  of  writs  of  execution  on  the 
day  they  are  issued,  and  to  be  made  returnable 
immediately  alter  execution  thereof;  but  the 
**  is  quite  silent  as  to  when  they  are  to  be  out 
of  force,  or  considered  to  have  run  their  lenjrth, 
10  at  to  require  the  issuing  of  a  fresh  writ  of 
utrution.    The  act  of  2  W.  4.  c.  39,  called  the 


Uniformity  of  Process  Act,  directs  that  the 
writs  for  the  commencement  of  actions  issued  in 
pursuance  of  that  act,  arc  to  be  executed  within 
four  calendar  months  from  the  date  thereof, 
and  not  afterwards,  but  nothing  is  stated  in  the 
3  &  4  W.  4.  c.  67.  Writs  of  execution  issued 
under  the  old  practice  were  held  not  to  be 
good  if  they  were  not  made  returnable  in  the 
next  term  after  the  issuing  thereof. 

*  J.  S. 


REMEDY  AFTER  A88IGNMENT. 

It  is  said  that  covenant  lies  in  all  cases  whilst 
there  remain*  a  privity  of  estate  between  the 
lessor  and  lessee,  and  debt  where  the  privity  of 
estate  is  gone  and  privity  of  contract  only  re- 
mains, and  that  the  privity  of  estate  is  destroyed 
by  assignment  by  the  lessee.  Doug.  736  ; 
3  Wils.  25.  But  in  Noy's  Max.  91 ;  Cro.  Car. 
418,  it  is  stated  that  if  a  lessor  receive  rent  of 
an  assignee,  knowing  of  the  assignment,  he  has 
made  his  election,  and  shall  not  afterwards  have 
debt  against  the  lessee,  but  he  may  have  cove* 
nanty  which  being  a  personal  engagement  is 
not  waived  by  the  assignment.  Will  debt  or 
covenant,  ana  if  either,  which,  lie  under  these 
circumstances,  or  is  the  lessee  discharged  ? 

J.  L. 


NEW  RULE  TO   PLEAD. — JUDGMENT. 

Writ  of  summons  served  on  the  12th  of  Fe- 
bruary, appearance  entered  sec.  Stat,  on  the 
12th,  ana  declaration  filed  on  the  27th  of 
April,  notice  of  declaration  left  and  rule  to 
plead  given  on  the  6th  of  May  ,•  defendant  has 
not  pleaded,  neither  has  the  plaintiff  signed 
judgment.  Can  the  plaintiff  now  sign  judg- 
ment without  giving  a  fresh  rule  to  plead ;  and 
if  it  is  necessary,  can  a  rule  be  given  before  the 
24th  of  October? 

S. 


UNIFORMITY  OF  PROCESS  AMENDMENT  ACT. 

Referring  to  the  first  section  of  the  act  for 
the  uniformity  of  process  (2  W.  4.  c.  39),  and 
the  first  section  of  3  &  4  W.  4*  c.  67,  can  any 
writ  of  summons  be  now  legally  issued  out  of 
either  of  the  superior  courts,  other  than  into  the 
county  of  Middlesex  from  the  Court  of  King's 
Bench  ?  and  are  not  all  such  writs  bad  which 
have  been  issued  since  the  date  of  the  latter  act 
(28th  August  last)  into  other  counties  than  that 
from  the  King's  Bench,  and  into  all  the  coun« 
ties  from  the  two  other  superior  courts  ?  and 
are  they  not  liable  to  be  set  aside  upon  sum- 
mops  before  a  Judge  ? 

S.  T. 

Cammott  Earn. 

INFANT.— LIABILITY. 

Can  a  minor  be  legally  imprisoned  in  default 
of  paying  the  expenses,  or  weekly  maintenance 
of  a  Dastard  child  of  which  he  was  adjudged 
the  putative  father,  and  an  order  of  filiation 
made  on  him  pursuant  to  the  49  Geo.  3,  c.  68? 

W.  S.  T. 
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Miscellanea.— Editor's  Utter  Box. 


MISCELLANEA. 


TRYING  TITLES  IN  HINDOSTAN. 

According  to  the  Asiatic  Researches,  a  very 
curious  mode  of  trying  titles  to  land  is  prac- 
tised in  Hindostan :  two  holes  are  duff  in  the 
disputed  spot,  in  each  of  which  the  plaintiff's 
ana  defendant's  lawyers  put  one  of  their  legs, 
and  remain  there  until  one  of  them  is  tired,  or 
complains  of  being  stung  by  the  insects,  in 
which  case  his  client  is  defeated.  Mr.  Crisp, 
from  whom  we  extract  this,  says,  "  in  this 
country  it  is  the  client,  and  not  the  lawyer,  who 
puts  his  foot  into  it."  The  learned  "  Con- 
veyancer's Guide "  does  not  say  whether  the 
lawyer  was  of  the  class  attorney  or  barrister, 
nor  whether  the  duty  might  be  done  by  deputy. 
Quaere,  also,  whether  the  insects  were  of  the 
order  of  legal  sinecurists,  which  in  other  places, 
as  well  as  Hindostan,  tire  both  lawyer  and 
client. 


A  STAMP  EQUIVALENT  TO  A  8EAL. 

A  power  was  given  to  appoint  by  writing 
"  under  seal."  The  party  made  a  will,  or 
codicil,  on  stamped  paper,  and  according  to 
the  report  of  the  case  (Spranjre  r.  Barnard, 
2  B.  C.  C.  586)  it  was  held,  at  the  Rolls,  to 
have  been  a  good  execution  of  the  power: 
"  the  stamp  being  equivalent  to  a  seal."  Mr. 
Watkins  observes  (Print*.  Conv.),  **  if  the 
stamp  can  be  considered  as  a  seal,  it  must  be 
that  of  the  commissioners  for  managing  the 
stamp  duties,  or  at  least  of  government,  and 
not  of  the  person  writing  on  the  paper  stamp- 
ed. If  I  sign  a  receipt  for  fifty  shillings  upon 
stamped  paper,  will  the  receipt  be  an  instru- 
ment under  seal?" 


THE  EDITOR'S  LETTER  BOX. 


The  suggestion  of  the  Secretary  of  a  Provin- 
cial Law  Society  is  important ;  but  we  question 
the  propriety  or  expediency  of  publishing  the 
list  he  mentions.  For  the  present  we  think 
he  should  address  his  communication  to  the 
Incorporated  Law  Society. 

The  acts  of  the  last  session  of  3  &  4  W.  4., 
the  time  of  passing  which  we  did  not  give  in 
our  general  list  of  the  public  statutes,  viz. 
cap.  88  to  93,  received  the  royal  assent  on  the 
28th  August. 

We  are  obliged  by  a  communication  from 
an  eminent  law  authority  at  Paris,  and  are 


gratified  that  we  are  the  means  of  communi- 
cating to  that  capital  '  ..11  that  passes  in  the 
English  Law  world."  Wc  shall  esteem  it  a 
favour  to  receive  the  proposed  contribution, 
whenever  convenient. 

The  Paper  on  the  Customs  Laws  shall  hare 
our  early  attention. 

The  valuable  Summary  of  the  former  "Plans 
of  Registering  Deeds,"  which  have  always 
failed,  we  hope  to  insert  next  week. 

The  Observations  relating  to  the  Charactei 
of  the  Profession,  by  a  Correspondent  at  Bath, 
shall  be  immediately  considered. 

The  Queries  and  Answers  of  J.  C. ;  J.  $.; 
W.  D.;  T.  B. ;  n. ;  J. B. ;  C. ;  Juror ;  S. F.C.i 
a  Subscriber ;  T.  T.  P. ;  Causidicus ;  and 
A.  F.  C,  have  been  received. 

•♦•  The  Third  Part  of  the  Commentaries 
is  now  published,  containing  the  Chancen 
Regulation  Act,  the  Judges  in  Bankrupts 
Act,  the  Uniformity  of  Process  Amendment 
Act,  the  Assizes  Act,  the  Payment  of  Debt 
Act,  and  other  Acts,  with  Practical  Forms 
Title  Page,  Preface,  and  Index,  price  2s.  Sd 

The  whole  volume  of  Commentaries,  shew. 
ing  the  Alterations  effected  by  the  important 
Thirteen  Acts  of  the  Session  relating  to  ih\ 
Law  and  Practice  of  the  (Courts,  with  the  Act 
verbatim,  and  Practical  Forms  rendered  neees 
sarv  by  the  alterations,  may  now  be  had  of  tin 
Publisher,  price  Is.  fid.  f 

The  following  Reports  of  Commissioners  ar 
printed  verbatim,  and  may  be  had  either  singl 
or  together: — 

The  Third  Report  of  the  Common  Lw 
Commissioners,  on  Pleading  and  Practict 
price  2s.  6d. 

The  Fourth  Report  of  the  Common  La] 
Commissioners,  on  Imprisonment  (or  Deb 
price  2s. ;  and  Supplementaf  Paper  by  M 
Serjeant  Stephen,  1*. 

The  Fifth  Report  of  the  Common  Law  Cod 
missioners,  on  Local  Courts,  price  Is. 

The  First  Report  of  the  Real  Property  Coo 
missioners,  on  Dower,  Inheritance,  Curtel 
Fines  and  Recoveries,  and  the  Limitations  I 
Actions,  price  2s. 

The  Third  Report  of  the  Real  Proi 
Commissioners,  on  Tenures,  Rights  oi 
Church,  &c,  price  2s. 

The  Fourth  Report  of  the  Real  Pro] 
Commissioners,  on  Wills,  price  2s. 

Also,  the  Reports  of  the  Ecclesiastical  C4 
missioners,  &c.  &c. 
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•"  Quod  maffis  ad  Nos 


Pcrtinet,  et  nettcire  malum  est,  agitamus*" 


Horat* 


ON  THE  CHARACTER  AND  MERITS 
OF  THE  PRESENT  LORD  CHAN- 
CELLOR  AS  A  LAW  REFORMER. 


The  character,  inclination,  and  opinions  of 
the  Lord  Chancellor  for  the  time  being,  are 
of  no  slight  importance  to  the  Profession  of 
which  he  is  the  head.  They  are  not  mere 
idle  matters  of  curiosity,  but  demand  atten- 
tive consideration.  He  is  the  legitimate 
guardian  of  our  rights  as  lawyers ;  the  ap- 
pointed defender  of  our  privileges ;  the  foun- 
tain of  legal  honours ;  and  the  source  to 
which  we  look  for  guidance  and  direction. 
Although  we  have  never  shrunk  from  op- 
posing the  present  Lord  Chancellor  when  we 
thought  he  was  wrong,  we  have  always  en- 
deavoured to  give  his  Lordship  his  fair  meed 
of  praise ;  and  we  may  say  that  the  latter 
duty  was  far  more  pleasant  than  the  former. 
We  intend  in  the  present  article  to  state 
and  consider  the  current  opinion  as  to  his 
merits  in  one  important  point — as  a  Law 
llefbnnerj— and  we  intend  to  bring  under  our 
readers'  notice,  for  this  purpose,  the  senti- 
ments of  two  partizans :  the  one  in  favour 
of  the  present  ministry,  and  in  particular  of 
Lord  Brougham ;  the  other,  opposed  to  both : 
the  first  being  the  author  (or  authors)  of  the 
pamphlet  entitled  "  A  Reformed  Parliament 
and  a  Reformed  Ministry ;"  the  other,  the 
Quarterly  Reviewer  of  October  last.  The 
former,  at  least  the  author  of  the  part  of  the 
pamphlet  to  which  we  shall  refer,  is  under- 
stood to  be  one  of  his  Lordship's  Secretaries; 
and  his  opinions  have  therefore  a  semi-official 
character,  and  are  worthy  of  attention  :  the 
latter  is  probably  a  cross  of  the  Lawyer  and 
the  Tory  Placeman;  the  article  having  the 
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technical  information  of  the  one,  mixed  up 
with  the  pungency  and  inveterate  feeling  of 
the  other.  We  give  way  to  neither  extreme, 
and  are  prepared,  we  hope,  to  deal  impar- 
tially with  both. 

We  shall  first  give  an  extract  from  the 
Ministerial  manifesto. 


a 


The  spirit  of  reform  has  also  intruded  into 
the  Court  of  Chancery,  and  shaken  the  pre- 
scriptive right  which  that  Court  seemed  to 
possess,  to  an  immunity  from  the  improvement 
which  time  had  introduced  into  the  adminis- 
tration of  the  other  branches  of  the  law.  The 
Lord  Chancellor  brought  a  bill  for  the  reform 
of  his  Court  into  the  House  of  Lords,  early  in 
the  session.  Such  a  bill  could  not  fail  to  call 
forth  the  opposition,  not  only  of  all  the  officers, 
whose  interests  were  to  be  affected,  but  also  of 
former  Lord  Chancellors,  who  having  them- 
selves suffered  the  existence  of  the  evils,  with- 
out an  attempt  to  correct  them,  could  not 
look  without  jealousy  on  a  proceeding  of  their 
successor,  calculated  to  afford  to  the  suitors 
that  benefit,  which  under  the  auspices  of  his 
predecessors  had  been  so  long  withheld  from 
them. 

"  The  bill  was  accordingly  referred  to  a  se- 
lect committee,  when  the  examination  of  the 
witnesses  lasted  several  weeks,  and  would  pro- 
bably have  been  continued  to  the  end  of  the 
session,  as  the  only  means  of  defeating  the 
measure,  had  not  the  Lord  Chancellor,  to  avoid 
this  evil,  entered  into  a  compromise  with  his 
opponents,  by  postponing  part  of  his  plan  to 
the  next  session.  Thus  mutilated,  the  bill 
descended  to  the  Commons ;  and  after  it  had  un- 
dergone the  ordeal  of  another  committee  there, 
was  passed  amidst  the  cheers  of  the  whole 
House.  This  approbation  had  been  well  earned; 
for  the  measure,  shorn  as  it  is  of  its  due  pro- 

Sortions,  is  still  most  important.  It  strikes  a 
eavy  blow  at  the  root  of  two  of  the  worst  evils 
in  the  proceedings  of  the  Court — the  delav  and 
the  expense.  These  are  necessarily  to  be  found 
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with  offices  where  the  details  of  the  business  of 
the  Court  are  carried  on.  The  Six  Clerks' 
office,  the  Registrars  office,  and  the  Masters' 
office,  all  were  comprised  in  the  Bill  as  it 
was  brought  forward  by  the  Chancellor ;  but 
the  Six  Clerks  were  wrenched  from  his  grasp 
by  their  friends  in  the  House  of  Lords,  and  the 
Bill  was  confined  to  the  Registrar  and  the 
Master."  57—59. 

The  changes  in  these  offices  are  then  re- 
capitulated; the  shortening  decrees  and 
orders  in  the  Registrar's  Office ;  the  abo- 
lition of  copy-money  and  gratuities  in  the 
Masters'  Offices ;  the  abolition  of  the  Chan- 
cery Sinecures,  and  the  reduction  of  Costs  to 
the  Suitor. 

On  this  the  Quarterly  Reviewer  says : 

"  This  last  statement  is  far  from  being  true; 
and  as  we  happen  to  observe,  it  is  tardily  cor- 
rected in  the  (nominally)  sixth  edition  of  the 
pamphlet.  As  to  the  rest  of  the  matter,  the 
Government  know  that  the  attack  which  Lord 
Brougham  made  on  his  predecessor  is  unjust. 
Lord  Lyndhurst,  when  Chancellor,  carried 
through  the  House  of  Lords  a  well-weighed 
measure,  preparatory  to  the  general  reform  of 
the  Court,  which  was  defeated  in  the  House  of 
Commons  mainly  by  the  Whigs,  with  Mr. 
Brougham  at  their  head.  The  Duke  of  Wel- 
lington's government  had  undertaken  to  revise 
the  whole  system.  Sir  Edward  Sugden,  the 
then  solicitor-general,  after  Easter  1830,  gave 
notice  in  the  House  of  Commons  that  he  should, 
early  next  session,  introduce  a  bill  to  amend 
the  administration  of  justice  in  the  Court  of 
Chancery.  When  the  duke's  government  ceased 
to  exist.  Sir  Edward  took  occasion  to  state  the 
improvements  which  had  been  contemplated. 
We  have  a  copy  of  his  speech  before  us,  pub- 
lished in  January  1831 ;  it  was  delivered  on  the 
16th  of  December  1830.  Now  we  there  find 
all  the  boasted  devices  since  made  by  Lord 
Brougham:  the  shortening  of  decrees — the 
placing  the  masters'  offices  on  a  better  footing 
—the  lowering  of  their  salaries— the  abolishing 
of  copy  money  and  gratuities  to  the  clerks — 
aye,  even  the  abolition  of  sinecure  or  overpaid 
offices  of  the  Court,  and  regulation  of  the  six 
clerks,  besides  many  other  improvements  not 
yet  adopted." 


The  Reviewer  might  also  have  said,  that 
nearly  all  the  improvemente  were  recom- 
mended by  the  Chancery  Commission  ap- 
pointed in  the  time  of  Lord  Eldon,  as  ap- 
pears by  our  "  Commentaries"  on  the  Chan- 
cery Regulation  Act ;  so  that  a  great  share 
of  the  merit  is  due  neither  to  Lord  Broug- 
ham's nor  Lord  Lyndhurst's  administration, 
but  to  Lord  Eldon's.  The  praise  of  having 
carried  the  measure  through  the  Commons  is 
due  to  the  present  Chancellor. 

The  author  of  the  pamphlet  then  enume- 
rates at  length  the  offices  abolished,  and 


gives  the  Lord  Chancellor  the  credit  he  de- 
serves for  having  done  them  away, — re- 
lieving the  suitors,  according  to  his  calcu- 
lation, to  the  extent  of  63,670/.  per  annum, 
in  addition  to  the  reduction  of  28,000/.  by 
the  Bankruptcy  Court  Act. 

The  Reviewer,  however,  enters  into  the 
merits  of  this  statement  with  great  eager- 
ness. 

"  Lord  Brougham,"  he  says,  "  had,  when 
in  the  House  of  Commons,  for  years  pointed 
out  these  offices  as  proper  to  be  abolished.  He 
again  did  so  on  his  mountebank  examination 
(we  shall  be  understood  by  those  who  were 

E resent  a)  in  the  committee  of  salaries,  after 
e  had  become  Lord  Chancellor,  and  the  re- 
commendation of  the  committee  in  favour  of  his 
large  salary  was  grounded  upon  the  giving  up  of 
these  offices,  and  an  excellent  bargain,  as  things 
stood,  he  made :  so  that  in  good  truth  he  sold 
his  right  to  the  offices,  and  sold  it  well.  There 
was  a  general  consent  of  the  ministers  to  ac- 
cept of  reduced  salaries ;  but  the  Chancellor 
contrived  to  escape  present  reduction,  and  to 
have  his  retiring  salary  increased,  because  he 
relinquished  offices  which,  as  matters  stood, 
neither  he  nor  any  other  man  could  have  re- 
tained. His  friend  Lord  Plunkett  was  cut 
down  from  10,000/.  to  8000/.  a-year,  and  his 
other  friend,  Sir  Thomas  Denman,  was  also 
fain  to  be  content  with  8000/.,  instead  of  his 

Eredecessors'  10,000/.  a  year.  In  the  result, 
iord  Brougham  gets,  not  what  his  friends — of 
course  as  they  failed  he  disowned  them— asked 
for  him,  but  only  14,000/.  a  year  clear,  payable 
by  the  public,  and  not  collected  as  heretofore* 
in  driblets,  and  5000/.  a  year  retiring  pension. 
His  predecessor,  who  had  only  a  twentieth  part 
of  his  patronage,  got  hardly,  after  paying  the 
Vice  Chancellor,  more  salary,  and  his  retiring 
pension  was  only  4000/.  Lord  Brougham  had 
besides  the  benefit  of  daily  taking  credit  with 
the  public  for  his  great  pecuniary  sacrifices,9* 


The  alterations  in  the  Privy  Council  are 
next  alluded  to ;  but  as  the  Lord  Chancellor 
is  not  responsible  either  for  the  good  or  the 
evil  of  the  measure,  we  need  not  here  dis- 
cuss it. 

The  Reviewer  then  goes  into  the  Bank- 
ruptcy Bill,  and  restates  some  of  the  objec- 
tions to  it  which  were  urged  by  our  contribu- 
tor "  A  Barrister,"  at  the  time  it  passed,  and 
of  which,  certainly,  quite  enough  has  been 
said.  He  glances  at  the  Masters  who  have 
been  appointed  by  Lord  Brougham,  and  then 
goes  to  the  Local  Courts  and  the  Registry 
Bills. 

»  Subsequently,  it  is  said,  "  Lord  Brougham 
talked  over  the  salaries'  committee  delight- 
fully. He  told  them  of  his  additional  house- 
maids, expensive  liveries,  two  carriages  and 
drunken  coachmen,  the  embroidery  of  his  bag, 
and  '  such  small  deer,9  and  not  unavailingly." 
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"  This,"  he  says,  "  is  not  the  time  and  place 
to  examine  these  measures  in  detail ;  they  will 
both,  if  established,  lead  to  great  expense  and 
patronage;  the  latter  measure,  indeed,  to  an 
extent  of  patronage  far  bevond  any  thing  ever 
rested  in  any  individual.  The  Chancellor  may 
well  struggle  for  it.  Invest  him  with  the  pa- 
tronage to  be  created  by  that  bill,  in  addition 
to  the  partizans  whom  he  daily  secures  by  his 
appointments  under  the  commissions  constantly 
Uuinjr,  and  he  would  be  unconstitutionally 
powerful.  H'ts  colleagues  appear  to  us  scarcely 
to  be  aware  of  the  power  he  evidently  grasps  at, 
tod  is  daily  centering  in  his  own  person.  The 
Local  Courts  Bill  is  an  attempt  to  throw  us 
back  from  where  we  started.  Local  Courts 
were  abandoned  because  they  were  found  not 
to  answer.  Welsh  Judgeships,  though  open 
to  some  only  of  the  objections  which  apply  to 
resident  local  judges,  were  abolished  with  Mr. 
Brougham's  warm  approbation,  as  a  great  evil, 
and  provision  was  made  for  administering  the 
law  to  the  Welsh  in  like  manner  as  to  the  rest 
of  the  empire.  The  pamphleteer  impudently 
says,  that  the  measure  was  recommended  by 
the  united  voices  of  the  common  law  commis- 
sioners. Now  this  is  not  true.  They  recom- 
mended a  very  different  measure,  and  do  not, 
we  understand,  support  the  Lord  Chancellor's 
bill.b  If  patronage  is  not  the  object,  why  not 
introduce  into  the  existing  Courts  the  proposed 
amendment  for  shortening  the  process  ?  Mr. 
Cobbett,  who  has  seen  the  drift  of  the  measure, 
has  truly  described  it  as  a  curse  to  the  poor 
me/1.  Indeed,  it  places  him  directly  in  the 
power  of  the  rich ;  for  the  appeal  which  is  given 
would,  wherever  the  rich  were  defeated  below, 
lead  to  a  new  litigation  before  the  Judges  in 
town,  and  thus  the  alleged  boon  to  the  poor 
man  would  be  destroyed.  We  are  inclined  to 
believe  that  there  never  was  a  greater  curse  to 
a  country  than  cheap  law  brought  to  every 
man's  door — litigation  made  easy.  It  would 
plunge  the  lower  classes  into  endless  wretched- 
'  ness  and  misery.  The  country  would  swarm 
with  political  barristers  without  principle  and 
without  law,  and  needy  attorneys ;  and  every 
trifling  dispute  would  be  fomented  into  a  re- 
gular suit,  for  otherwise  the  barristers  and  at- 
torneys must  starve,  and  the  judges  become 
ainecurists." 

Thus  far  the  Reviewer.  We  shall  pos- 
sibly next  week  give  our  answer  to  the  parts 
of  the  pamphlet  which  advocate  the  Local 
Courts  Bill  and  the  Registry  Bill,  which  we 
shall  then  quote  verbatim.  We  have  now  only 
room  for  the  summing  up  which  the  Review- 
er gives  of  the  noble  Lord's  character  as  a 
Law  Reformer,  and  of  his  presumed  inten- 
tions. Far  be  it  from  us  to  agree  to  it.  If 
it  were  true,  we  know  what  would  be  the 
duty  of  every  man  in  the  country ;  never- 
theless we  give  it,  because  the  bare  pro- 
bability of  its  being  correct  should  put  us 
all  on  our  guard. 

b  See  the  difference  pointed  out,  6  L.  O. 


"  Sad  is  the  prospect  of  the  law  of  England ! 
The  head  is  no  longer  to  be  amongst  the  nobles 
of  the  land,  and  the  noble*  of  the  land  are 
doomed  to  have  torn  from  them  the  shining 
ornaments  of  both  the  church  and  the  law. 
Lord  Brougham  never  ranked  as  an  accom- 
plished lawyer.  Of  equity — now  his  proper 
province — he  knows  scarcely  anything,  and 
he  has  not  a  judicial  mind.  His  real  arriere 
pence's  is,  we  do  not  doubt,  to  be  Prime  Afi- 
nister ;  but  at  all  events,  he  is  to  become  alto- 
gether a  political  Chancellor  ;  an  office  new 
in  England,  but  well  known  as  one  of  the  most 
monstrous  abuses  of  the  old  regime  of  France 
is  to  be  created,  the  passport  to  which  will  be 
politics,  and  not  legal  knowledge.  The  law 
will  be  at  the  feet  of  the  political  judge ;  not 
presiding  daily  over  the  bar,  and  fearinjr  nei- 
ther its  power  nor  its  censures,  he  will  in  his 
judicial  patronage  forward  his  own  views, 
which  will  be  purely  political.  The  law  in 
every  stage  will  be  overrun  with  political 
adventurers.  The  Lord  Chancellor  will  no 
longer  be  at  the  head  of  the  great  legal 
family  upon  whose  honour,  courage,  and  ability, 
our  lives  and  fortunes,  even  our  liberties, 
must  always  in  some  measure  depend.  The 
Court  of  Appeal,  with  such  a  political  officer 
at  its  head,  will  lose  its  legitimate  influence, 
for  the  Judge  will  never  be  a  sound  first-rate 
lawyer.  It  is  easy  to  predict  that  we  shall 
not  be  long  without  a  violent  convulsion,  when 
the  law  ceases  to  be  duly  administered.  Some 
time  will,  no  doubt,  elapse  before  this  is  dis- 
covered ;  for  although  an  incompeteut  Judge 
is  sure  to  expose  his  ignorance  in  deciding  ori- 
ginal causes,  yet  an  appellant  Judge  may  easily 
disguise  his  want  of  knowledge  in  the  indivi- 
dual case,  until  it  is  discovered  in  the  result 
that  every  rule  has  been  destroyed,  and  the 
practical  lawyer  has  no  compass  by  which  he 
can  steer." 

Much  of  this  is  certainly  overcharged, 
and  written  with  the  pen  of  a  political  op- 
ponent. That,  however,  there  may  be  some 
foundation  for  the  idea,  is  shewn  by  the  two 
following  passages  in  the  pamphlet,  written 
by  semi-official  authority,  if  not,  as  it  is 
said  by  the  Reviewer,  by  the  very  person 
who  should  best  know  the  future  intentions 
of  the  Lord  Chancellor. 

"  The  last  of  the  Lord  Chancellor's  legal  re- 
forms this  session,  was  a  bill  for  the  separation 
of  the  judicial  from  the  political  function  of 
the  Great  Seal,  for  the  appointment  of  a 
Chief  Judge,  and  the  establishment  of  a  Court 
of  Appeal  in  Chancery.  The  salary  of  the 
Lord  Chancellor  was  proposed  to  be  reduced 
from  14,000/.  to  8000/.  a  year.  The  great 
pressure  of  business  caused  the  bill  to  be  post- 
poned to  next  year.    p.  63. 

"  But  there  is  another  and  a  far  more  im- 
portant question  concerned  with  this  subject ; 
viz.  the  promise  which  the  reform  (the  Privy 
Council  Act)  holds  out,  that  ere  Ions',  the  con- 
stitution of  the  highest  Court  of  Appeal  will 
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receive  that  consideration,  and  undergo  that 
improvement,  which  its  present  constitution 
so  urgently  demands.  It  is  bnt  reasonable 
to  suppose,  that  the  same  views,  and  the 
same  spirit,  which  induced  the  present  minis- 
try to  propose  and  perfect  this  amendment, 
will  not  he  backward  in  giving  efficiency  and 
perfection  to  the  Court  which  is  the  highest 
Known  to  the  constitution ;  and  that  the  re- 
form of  the  appellate  jurisdiction  of  the  Privy 
Council  will  lead  to  the  establishment  of  a 
well  organized  and  efficient  Court  of  Appeal, 
instead  of  that  now  existing ;  which  is  in  fact, 
in  nine  cases  out  of  ten,  an  appeal  to  a  single 
Judge,  (and  not  seldom  from  his  own  deci- 
sions) assisted  only  by  a  bishop  and  a  lay  lord, 
attending  under  penalty,  and  according  to  a 
rota."    p.  65. 

Here,  for  the  present,  we  leave  the  sub- 
ject. Backed  as  he  is,  and  powerful  above 
all  existing  statesmen;  clothed  with  the 
highest  judicial  authority  in  the  realm ;  gift- 
ed with  surpassing  talents,  if  not  to  conceive, 
at  least  to  enforce,  and  execute,  the  Lord 
Chancellor  may  be  a  blessing  to  his  country : 
if  otherwise,  he  will  be  the  bitterest  curse 
that  ever  was  inflicted  on  it.  Let  us  hope 
the  best. 


CHANGES  MADE  IN  THE  LAW  IN 
THE  LAST  SESSION  OF  PARLIA- 
MENT, 1833. 

No.  XIV. 


THB  QUAKERS,  MORAVIANS,  AND  SEPARATISTS1 

ACTS. 

3&4W.4.C,  49.     3  &  4  W.  4.  c.  82. 

On  the  assembling  of  the  present  Parlia- 
ment, one  of  the  first  questions  which  arose 
was  whether  Mr.  Pease,  a  Quaker,  who 
had  been  elected  a  member,  could  sit,  inas- 
much as  he  could  not  take  the  required 
oaths.  We  then  discussed  the  question/ 
and  were  of  opinion  that  he  could  do  so ; 
and  of  that  opinion  were  a  Committee  of  the 
House  of  Commons,  who  reported  in  his 
favour.b  However,  the  Legislature  has 
thought  proper  to  put  the  matter  completely 
at  rest,  and  to  pass  a  general  act  which 
gives  the  affirmation  of  a  Quaker,  in  all 
respects  and  in  all  places  and  matters,  the 
virtue  of  an  oath.  By  the  1  W.  &  M.  c.  1 8. 
§  15,  their  declaration  of  fidelity  was  sub- 
stituted for  the  oath  of  allegiance ;  and  ever 
since  the  7  &  8  W.  3.  c.  34,  their  anima- 
tion has  been  received  in  all  civil  matters 
They  had,  however,  until  very  lately,  no 


•  See  5  L.  O.  p.  60,  294. 
b  See  the  Report.  6  L.  (J.  d.  331 


power  of  giving  evidence  in  crunioal  mat- 
ters, which  had  been  long  considered  an 
anomaly,  and  was  particularly  pointed  out 
as  such  by  Mr.  Phillips,  in  his  work  on 
Evidence,  vol.  1.  p.  24.  On  that  gentle- 
tleman  becoming  Secretary  of  State  for  the 
Home  Department,  he  prepared  a  bill  for 
remedying  this  admitted  defect.  This  was 
brought  in  by  the  Marquis  of  Lansdnwne, 
then  Secretary  of  State,  and  was  passed 
into  law,  being  the  9  G.  4.  c  32,  under 
which  their  affirmation  is  received  as  well 
in  criminal  as  civil  cases. 

By  the  3  &  4  W.  4.  c.  49.  §  1,  it  is  en- 
acted, that  every  person  of  the  persuasion 
of  the  people  called  Quakers,  and  every 
Moravian,  be  permitted  to  make  his  or  her 
solemn  affirmation  or  declaration,  instead 
of  taking  an  oath,  in  all  places  and  /or  all 
purposes  wJuitsoeuer  where  am  oath  is  or 
shall  be  required  either  by  the  common  law 
or  by  any  act  of  parliament  already  made  or 
hereafter  to  be  made,  which  said  affirmation 
or  declaration  shall  be  of  the  same  force  and 
effect  as  if  he  or  she  had  taken  an  oath  in 
the  usual  form;  and  if  any  such  person 
making  such  solemn  affirmation  or  declara- 
tion shall  be  lawfully  convicted  wilfully, 
falsely,  and  corruptly  to  have  affirmed  or 
declared  any  matter  or  thing,  which  if  the 
same  had  been  in  the  usual  form  would 
have  amounted  to  wilful  and  corrupt  per- 
jury, he  or  she  shall  incur  the  same  penal- 
ties and  forfeitures  as  by  the  laws  and  sta- 
tutes of  this  realm  are  enacted  against  per- 
sons convicted  of  wilful  and  corrupt  per- 
jury, any  law,  statute,  or  custom  to  the 
contrary  notwithstanding :  Provided  always, 
that  every  such  affirmation  or  declaration 
shall  be  in  the  words  following ;  (that  is  to 
say,) 

"  I,  A.  B.,  being  one  of  the  people 
called  Quakers  [or  one  of  the  persuasion 
of  the  people  called  Quakers,  or  of  the 
United  Brethren  called  Moravians,  as  the 
case  may  be,"}  do  solemnly,  sincerely,  and 
truly  declare  and  affirm." 

And  it  is  further  enacted,  that  instead  of 
the  form  of  affirmation  prescribed  in  lieu  of 
the  abjuration  oath  by  an  act  of  the  eighth 
year  of  the  reign  of  his  late  Majesty  King 
George  the  First,  intituled  "  An  Act  for 
granting  the  People  called .  Quakers  such 
Forms  of  Affirmation  or  Declaration  as  may 
remove  the  Difficulties  which  many  of  them 
lie  under,"  and  instead  of  the  form  of  the 
oath  of  abjuration  prescribed  by  an  act  of 
the  sixth  year  of  the  reign  of  his  late  Ma- 
jesty King  George  the  Third,  intituled  "  An 
Act  for  altering  the  Oath  of  Abiuration  and 
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the  Assurance,  and  for  amending  so  much 
of  aa  Act  of  the  Seventh  Year  of  her  late 
Majesty  Queen  Anne,  intituled  '  An  Act  for 
the  Improvement  of  the  Union  of  the  two 
Kingdoms/  as  after  the  Time  therein  limited 
requires  .the  Delivery  of  certain  Lists  and 
Copies  therein  mentioned  to  Persons  in- 
dicted of  High  Treason  or  Misprision  of 
Treason,"  every  person  of  the  persuasion  of 
the  people  called  Quakers  shall  be  permitted 
to  make  his  or  her  solemn  affirmation  in  the 
words  set  out  in  the  act. 

Una  right  being  conceded  to  the  Quakers, 
it  was  reasonable  that  another  sect  enter- 
taining their  peculiar  view  as  to  the  sinful- 
ness of  oaths — the  Separatists— should  be 
placed  on  the  same  footing. 

This  has  been  accordingly  done ;  and  it 
it  enacted,  by  the  3  &  4  W.  4.  c.  82,  that 
every  person  for  the  time  being  belonging 
to  the  said  sect  called  Separatists,  who  shall 
be  required  upon  any  lawful  occasion  to| 
take  an  oath  in  any  case  where  by  law  an 
oath  is  or  may  be  required,  shall,  instead  of 
the  usual  form,  be  permitted  to  make  his  or 
her  solemn  affirmation  or  declaration  in 
these  words  following ;  videlicet, 

"  I,  A.  B.,  do,  in  the  presence  of 
Almighty  God,  solemnly,  sincerely,  and 
truly  affirm  and  declare  that  1  am  a  mem- 
ber of  the  religious  sect  called  Separatists, 
and  that  the  taking  of  any  oath  Is  con- 
trary to  my  religious  belief,  as  well  as  es- 
sentially opposed  to  the  tenets  of  that 
sect ;  and  I  do  also  in  the  same  solemn 
manner  affirm  and  declare." 

Which  said  solemn  affirmation  or  declara- 
tion shall  be  adjudged  and  taken,  and  is 
hereby  enacted  and  declared  to  be  of  the 
same  force  and  effect,  to  all  intents  and 
purposes,  in  all  Courts  of  Justice  and  other 
places  whatsoever  where  by  law  an  oath  is 
or  may  be  required,  as  if  such  Separatists 
bad  taken  an  oath  in  the  usual  form  (§1). 

And,  that  if  any  person  making  such 
solemn  affirmation  or  declaration  shall  in 
fact  not  be  one  of  the  people  commonly 
called  Separatists,  or  shall  wilfully,  falsely, 
and  corruptly  affirm  or  declare  any  other 
matter  or  thing,  which  if  the  same  had  been 
sworn  in  the  usual  form  would  have  amount- 
ed to  wilful  and  corrupt  perjury,  every  such 
person  so  offending  shall  incur  the  same 
penalties  and  forfeitures  as  by  the  laws  and 
statutes  of  this  kingdom  are  or  may  be  en- 
acted or  provided  against  persons  convicted 
of  wilful  and  corrupt  perjury  (§  2). 


PLANS    OF    REGISTERING    DEEDS 
IN  1671  AND  1676. 


Amongst  the  numerous  articles  which  will 
be  found  in  the  previous  volumes  of  this 
work,  on  the  project  of  a  General  Registry 
for  all  Title  Deeds,  a  list  of  the  various 
publications  in  support  of,  or  in  opposition 
to  the  plan,  was  given  in  vol.  i.  p.  234. 
We  now  lay  before  our  readers  some  ac- 
count of  the  contents  of  four  pamphlets 
published  in  the  years  1671  and  1678,  with 
which  we  have  been  favored  by  a  learned 
correspondent,  extracted  in  the  course  of 
his  researches. 

In  the  year  1671,  Nicholas  Fhillpott,  of 
New  Inn,  printed  at  Oxford  a  quarto  pam- 
phlet of  ten  pages,  entitled  "  Reasons  and 
Proposals  for  a  Registry  or  Remembrancer 
of  all  Deeds  and  Incumbrances  of  Ileal 
Estates  to  be  had  in  every  County  most 
necessary  and  advantageous,  as  well  for 
Sellers  and  Borrowers  as  Purchasers  and 
Lenders ;  to  the  advance  of  Credit  and  the 
general  Good,  without  prejudice  to  any  ho- 
nest-minded Person :  Most  humbly  offered 
to  Consideration."  And  these  reasons  are 
stated  to  be,  that  "  fraud  and  deceit  in- 
creases continually ;"  and — 

"  The  vast  number  of  suits  and  actions  in 
the  courts  at  Westminster,  arising  merely  by 
precedent  and  concealed  incumbrances,  which 
have  and  do  daily  waste  and  consume  the 
whole  substance  of  such  as  are  concerned  in 
them :  and  two  parts  in  three,  at  least,  of  all 
suits  touching  real  estates  depending  in  West* 
minster  Hall,  are  sprung  from  this  mischief," 

"  To  instance  particular  examples  of  per- 
sons deceiving  and  deceived  in  this  kind,  is 
not  necessary,  it  being  so  epidemical  and  ob- 
vious ;  nor  can  be  mentioned  without  scandal 
to  such  as  are  therein." 

"  The  terror  of  this  mischief  affrights  per- 
sons who  have  money  to  lend  unto  those  who 
want  it.*' 

"  The  too  frequent  and  abominable  villainy 
of  forging,  razing,  altering,  and  antedating  of 
conveyances,  would  be  wholly  prevented." 

"  It  will  very  much  assist  executors  to  dis- 
cover their  testator's  debts  of  record." 

The  pamphleteer  then  states,  that  "  Ob- 
jections may  be  made,  which,  though  weak, 
some  may  think  fit  to  receive  as  answers :" 
and  these  objections  are — 

1.  The  discovery  of  men's  estates,  to 
their  prejudice. 

.  2.  Opportunities  to  pick  holes  in  men's 
conveyances. 

3.  Purchasers  put  to  an  unnecessary 
trouble  and  charge. 

4.  The  growing  students  of  the  law, 
who    observe  with    admiration    the    vast 
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wealth  and  honor  acquired  by  their  prede- 
cessors in  their  functions,  may  see  cause  of 
despairing  the  like  to  themselves,  if  this 
preventive  remedy  be  set  on  foot. 

This  pamphlet  was  answered  by  one  in 
sixteen  pages  quarto,  entitled,  "  The  Pre- 
tended Perspective  Glass;  or,  some  Rea- 
sons, of  many  more  which  might  be  offered, 
against  the  proposed  Registring  Reform' 
ation.  London,  1671  :"  in  which,  after 
stating  the  general  mischief  of  innovation, 
and  other  circumstances  not  connected  with 
the  present  times,  the  writer  adds, — 

"  The  office  of  General  Remembrancer  of 
all  Incumbrances  hath  several  parliaments  in 
the  reign  of  King  James  troubled  and  at- 
tended them  for  a  confirmation,  and  could 
never  obteyn  it :  was  refused  and  certified  by 
Sir  Edward  Coke  and  the  Judges  to  whom 
it  was  referred,  to  be  against  the  weal  pub- 
lique ;  missed  of  its  purpose  in  the  Parliaments 
of  King  Charles  the  Martyr;  was  entertained 
by  Oliver,  and  his  ignorant  and  mechanick 
party,  as  a  ready  means  to  level  and  overturn 
our  laws,  and  make  his  saints  some  seats  on 
business  of  judicature  in  the  several  counties ; 
but  went  no  farther  than  its  embrio,  because 
his  so  called  Parliament  could  not  agree,  in 
six  months  time,  what  should  be  called  in- 
cumbrances :  and  hath  been  rejected  in  a  late 
session  of  this  parliament." 

The  pretences  of  suits  and  contentions, 
and  the  fears  of  purchasers  and  mortgagees, 
it  was  stated,  would  vanish,  and  no  more 
disturb  their  fancies,  when  the  fines  and 
recoveries  would  demonstrate  plenty  of  pur- 
chases and  a  great  deal  of  land  sold : — 

"  And  the  records  and  decrees  of  Chancery 
(being  the  Pool  of  Bethesda)  whither  all  men 
deceived  by  mortgages  or  fraudulent  convey- 
ances do  come  for  relief,  can,  if  compared  with 
the  number  of  fines  and  recoveries,  and  bar- 
gains and  sales,  that  do  pass  in  every  year, 
testifie  that  there  is  not  much  above  one  in 
every  thousand  that  falleth  into  such  a  mis- 
fortune. 

"  And  that  if  it  were  fit  or  could  be  reason- 
able for  the  people  of  England  to  experiment 
all  those  mischiefs  and  inconveniences  which 
may  as  certainly  as  sadly  happen  to  us,  as  it 
did  to  the  well-wishing  daughter  of  Pelias,  who 
destroyed  him  against  their  will,  by  letting  out 
his  old  blood  in  the  hopes  of  new ;  yet  the 
registring  reformers-  can  never  arrive  to  any 
other  end  of  their  proposals,  than  that  of  get- 
ting offices  and  imployinents  to  ruin  or  per- 
plex the  people." 

Although  the  "  Registring  Reformers  " 
failed  in  their  attempt  in  1671,  they  re- 
newed their  efforts  in  1678,  in  a  pamphlet 
written  by  "  A  Well-  Wisher  to  the  Publick 
Interest  of  the  Nation,"  entitled,  "  Reasons 


for  a  Registry  j  shewing  briefly  the  great 
Benefits  and  Advantages  that  may  accrue 
to  this  Nation  thereby;  and  likewise  re- 
considering those  mistaken  Inconveniences 
which  many  have  conceived  thereof." 
The  preface  commences  thus— 

"  To  premise  to  any  how  unhappily  the 
several  purchasers  and  mortgagees  of  lands  in 
this  nation,  are  obnoxious  to  the  indirect  prac- 
tices and  frauds  of  such  as  have  occasion  to 
sell  or  mortgage  their  land,  is  a  labour  I  con- 
ceive may  well  be  spared,  since  the  clamours 
of  too  many  who  have  unfortunately  suffered 
under  those  circumstances  may  give  us  a  most 
evident  demonstration  thereof;  and  to  enume- 
rate those  many  sufferers  were  as  endless  a 
task :  but  because  the  multiplicity  of  frauds 
which  have  been  practised  about  purchases 
and  mortgages  for  many  years  last  past  have 
made  them  weary  of  dealing  in  that  nature, 
and  our  present  laws  being  deficient  of  a  re- 
medy, the  mischief  is  grown  to  that  height  as 
to  become  a  disease  almost  past  the  hopes  or 
possibility  of  a  redress,  we  may  the  more  ex- 
cusably imitate  those  doctors,  who  in  desperate 
diseases  adventure  to  apply  new  and  unusual 
remedies.  I  have  therefore  presumed  to  offer 
some  reasons  for  a  Registry"  &c. 

After  stating  that  no  bank  can  so  con- 
veniently secure  money  to  be  lent  for  the 
advancement  of  trade  as  lands,  if  the  trans- 
ferring the  same  could  be  brought  under  a 
convenient  method  as  to  become  a  prac- 
ticable and  unavoidable  security,  the  writer 
proposes  a  registry  of  all  titles  or  incum- 
brances as  a  remedy.  But  he  acknow- 
ledges that  prejudices  lie  in  the  way.— 

"  1st.  That  it  would  be  a  vast  charge  for 
men  to  be  obliged  to  register  the  several  deeds 
that  they  may  have  concerning  the  titles  of 
their  estates. 

"  2dly.  That  by  this  means  the  private  con- 
cerns of  one  man's  estate  may  be  publicly 
exposed  to  the  knowledge  of  any  other  that 
will  but  peruse  the  registry. 

"  3dly.  That  such  a  registry  would  be  no 
security  against  statutes,  judgments,  and  re- 
cognizances. 

"  There  are  other  difficulties  which  may  be 
objected  against  a  registry,  but  they  are  of 
more  private  concern." 


This  last  pamphlet  was  answered  in  the 
same  year,  1678,  by  one  in  twenty-two 
pages,  entitled,  "  Reasons  against  a  Regis- 
try for  Lands,  &c. ;  shewing  briefly  the 
great  Disadvantages,  Changes,  and  Incon- 
veniences that  may  accrue  to  the  whole 
Nation  in  general  thereby,  much  over -ba- 
lancing the  particular  Advantages  that  are 
imagined  to  arise  therefrom :  in  Answer  to 
a  late  Book,  entitled,  (  Reasons  for  a  Re- 
gistry :'  with  some  Reasons  for  a  Registry 
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of  Personal  Contracts,  humbly  offered  to 
consideration." 

This  writer,  quoting  that  part  of  the  pre- 
face of  the  pamphlet  last  noticed,  distinctly 
denies  its  truth,  and  affirms  that  lands  sell 
well ;  that  where  there  is  one  seller  there 
are  two  buyers,  &c. ;  and  therefore,  that 
there  is  not  a  disease  requiring  such  a  dan- 
gerous remedy :  — 

"  For  in  case  there  should,  in  a  thousand 
several  estates  in  fee  simple,  be  one  incum- 
bered with  a  concealed  mortgage  or  entail, 
which  is  the  greatest  proportion,  I  am  con- 
fident, any  man  can  imagine  there  can  be ; a 
for  I  myself  am  acquainted  with  the  estates  of 
some  hundred*  of  persons  near  together,  and 
have  not  for  these  thirty  years  heard  of  any 
secret  or  concealed  incumbrance  that  ever 
amongst  them  was  set  up  to  the  detriment  of  a 
purchaser.  Yet  ix£case  it  should  so  happen,  1 
cannot  conceive  that  to  be  a  sufficient  reason 
to  make  999  other  estates  subject  to  such 
great  inconveniences  as  a  Registry  will  una- 
voidably produce,  for  the  security  of  one  only 
estate." 

The  writer  then  enters  largely  into  the 
hardship  of  compelling  persons  to  travel,  in 
order  to  make  these  registries,  or  search 
for  incumbrances ;  for,  he  remarks — 

"  It  may  "rationally  be  conceived,  that  bor- 
rowers or  lenders,  or  buyers  or  sellers,  were 
better  to  go  to  such  town  where  the  registry  is 
kept,  and  have  their  business  done  there,  than 
be  at  the  charge  to  hire  a  counsellor  or  soli- 
citor to  go  with  them."  *'  When  it  is  done, 
away  joggs  home  the  joyful  mortgagor,  for 
that  it  cost  him  but  twelve  or  fourteen  pounds 
out  of  his  mortgage  for  thirty  or  forty  pounds ; 
and  the  mortgagee  glad  that  no  otner  mort- 
gage preceded  him  in  the  registry." 

There  are  many  minor  evils  mentioned 
in  this  pamphlet,  which  I  have  not  extracted 
on  account  of  their  length  ;  but  from  what 
has  been  stated  it  will  appear,  that  the  plan 
of  registering  deeds  has  frequently  been 
attempted,  and  always  failed;  that  in  the 
instances  before  us  it  was  grounded  on  an 
assertion  of  numerous  frauds  from  con- 
cealed deeds,  which  assertion  was  false; 
and  that  the  plan  was  considered  to  be 
mischievous  and  perplexing  to  the  people, 
invented  by  Registring  Reformers,  for  no 
other  end  than  that  of  getting  offices  and 
employments  for  themselves. 

G. 
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*  This  is  precisely  the  evidence  which  has 
l>een  given  as  the  result  of  long  experience  at 
the  present  day.    Ed. 


FORGERY   OF   STAMPS,   &C. 

3  &  4  W.  4.  c.  97. 

This  act  is  intituled,  "An  Act  to  prevent  the 
selling  and  uttering  of  Forged  Stamps,  and  to 
exempt  from  Stamp  Duty  artificial  Mineral 
Waters  in  Great  Britain,  and  to  allow  a  Draw- 
back on  the  Exportation  of  Gold  and  Silver 
Plate  manufactured  in  Ireland."  It  received 
the  royal  assent  on  the  29th  August,  1833,  and 
enacts — 

As  to  Licensed  Dealers  in  Stamps. 

1.  That  from  the  commencement  of  this  act 
it  shall  be  lawful  for  the  Commissioners  of 
Stamps,  by  writing  under  the  hands  of  any 
two  or  more  of  them,  to  grant  a  license  free 
of  expense  to  any  person  whom  they  in  their 
discretion  shall  think  fit  and  proper  for  the 
purpose  (not  being  a  distributor  of  stamps  ap- 
pointed by  the  said  Commissioners,  nor  a  sub- 
distributor appointed  by  any  such  distributor), 
to  vend  and  deal  in  stamps  at  any  place  or 

{daces  in  Great  Britain  to  be  named  in  such 
icense :  Provided  that  every  person  to  whom 
any  such  license  shall  be  granted  shall  enter 
into  a  bond  to  his  Majesty,  his  heirs  and  suc- 
cessors, in  a  penal  sum  of  one  hundred  pounds, 
conditioned  that  such  licensed  person  shall  not 
sell  or  offer  for  sale  or  exchange,  or  keep  or 
have  in  his  possession  for  the  purpose  of  sale 
or  exchange,  any  stamp  or  stamps  other  than 
such  as  he  shall  have  purchased  or  procured 
at  the  head  office  for  stamps  in  Westminster  or 
Edinburgh,  or  from  some  distributor  of  stamps 
duly  appointed  by  the  said  Commissioners,  or 
from  some  person  licensed  to  deal  in  stamps 
under  the  authority  of  this  act :  Provided  al- 
ways, that  such  bond  shall  not  be  liable  to  any 
stamp  duty,  and  that  one  license  and  one  bond 
only  shall  be  required  for  any  number  of  per- 
sons in  copartnership :  And  provided  also,  that 
it  shall  be  lawful  for  the  said  Commissioners, 
whenever  thev  shall  think  fit,  by  notice  in 
writing  signed  by  any  two  or  more  of  them,  to 
revoke  and  make  void  any  such  license  as 
aforesaid. 

2.  That  in  every  such  license  to  vend  or  deal 
in  stamps  there  shall  be  truly  specified  the 
proper  Christian  name  and  surname  and  place 
of  aoode  of  the  person  to  whom  the  same  shall 
be  granted,  and  a  true  description  of  the  house 
or  shop  or  houses  or  shops  in  or  at  which  he 
shall  by  such  license  be  authorized  to  vend  or 
deal  in  stamps ;  and  such  person  shall  not  be 
thereby  authorized  or  entitled  to  vend  or  deal 
in  stamps  in  or  at  any  other  house,  shop,  or 
place  than  such  as  shall  be  so  specified  and  de- 
scribed in  such  license. 

3.  That  no  person  other  than  such  distribu- 
tor or  sub-distributor  of  stamps  as  aforesaid, 
shall  vend  or  deal  in  stamps  in  any  part  of 
Great  Britain  without  having  duly  obtained 
from  the  Commissioners  of  Stamps  a  license 
for  that  purpose,  which  shall  be  subsisting  in 
force  ana  unrevoked  at  the  time  of  such  vend- 
ing or  dealing ;  and  if  any  person  other  than 
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such  distributor  or  sub-distributor  as  afore- 1 
said  shall  sell  or  offer  for  sale  any  vellum, 
parchment,  or  paper,  stamped  or  marked  with 
any  stamp  or  marie  denoting  or  purporting  to 
denote  any  stamp  duty,  or  shall  exchange  any 
such  stamped  vellum,  parchment,  or  paper  for 
any  other  stamped  vellum,  parchment,  or  pa- 
per, or  for  any  other  artiele  or  thing,  without 
having  duly  obtained  and  having  in  force  such 
license  as  aforesaid,  authorizing  him  in  that 
behalf,  or  in  or  at  any  house,  shop,  or  place 
not  specified  and  described  in  any  such  license 
as  aforesaid  granted  to  him,  he  shall  for  every 
such  offence  forfeit  the  sum  of  twenty  pounds ; 
and  if  any  proceedings  shall  be  had  tor  reco- 
very of  such  penalty  of  twenty  pounds,  and  it 
shall  thereupon  appear  that  any  stamp  or 
stamps  impressed  on  any  such  vellum,  parch- 
ment, or  paper  which  shall  have  been  so  sold 
or  exchanged,  or  offered  for  sale  or  exchanged, 
was  or  were  raise,  forged,  or  counterfeit,  al- 
though the  same  shall  not  have  been  so  alleged 
in  the  information  or  pleading,  then  and  in 
such  case  the  said  penalty  shall  be  doubled, 
and  judgment  shall  be  given  against  the  offen- 
der for  the  sum  of  forty  pounds,  and  the  said 
special  matter  shall  be  stated  in  such  judgment 
as  the  cause  of  such  increase  of  penalty  ,•  and 
if  on  any  such  proceeding  any  issue  shall  be 
tried  by  ajury  in  which  the  selling  or  exchang- 
ing, or  offering  for  sale  or  exchange,  of  such 
vellum,  parchment,  or  paper,  with  any  stamp 
or  stamps  thereon,  shall  be  in  question,  sucn 
jury  shall  be  required  to  say  whether  such 
stamp  or  stamps  was  or  were  false,  forged,  or 
counterfeit,  or  not:  Provided  always,  that 
nothing  herein  contained  shall  extend  to  ex- 
empt any  person  from  the  legal  consequences 
of  selling,  uttering,  or  having  in  possession 
any  vellum,  parchment,  or  paper  with  any 
false,  forged,  or  counterfeit  stamp  or  stamps 
thereon,  knowing  the  same  to  be  false,  forged, 
or  counterfeit,  ir  such  knowledge  shall  be  duly 

S roved  in  any  criminal  prosecution  or  proceed- 
ig  against  such  person  for  any  such  offence. 

4.  Provided  that  it  shall  be  lawful  for  any 
person  employed  to  prepare,  write,  or  ingross 
any  deed  or  instrument  liable  to  stamp  duty  to 
charge  his  employer  with  the  amount  of  the 
stamp  or  stamps  impressed  on  the  vellum, 
parchment,  or  paper  upon  which  such  deed  or 
instrument  shall  be  written  or  ingrossed,  with- 
out having  obtained  any  such  license  as  afore- 
said to  vend  or  deal  in  stamps. 

5.  That  every  person  who  shall  be  licensed 
tinder  the  authority  of  this  act  to  deal  in  stamps 
shall  cause  to  be  painted  in  Roman  capital  let- 
ters, one  inch  at  the  least  in  height  and  of  a 
proper  and  proportionate  breadth,  on  some 
conspicuous  place  on  the  outside  of  the  front 
of  the  house  or  shop  in  or  at  which  he  shall  be 
licensed  to  deal  in  stamps,  and  so  that  the  same 
shall  be  at  all  times  plainly  and  distinctly  visible 
and  legible,  the  Christian  name  and  surname 
of  such  licensed  person  at  full  length,  together 
with  the  words,  "  Licensed  to  sell  Stamps," 
and  such  person  shall  continue  such  names 
and  words  so  painted  as  aforesaid  during  all  the 
time  that  he  snail  continue  licensed  as  afore- 


said ;  and  if  any  person  licensed  as 
shall  neglect  or  omit  to  cause  such  names  and 
words  to  be  so  painted  as  aforesaid,  or  shall 
neglect  or  omit  to  continue  the  same  so  painted 
according  to  the  directions  of  this  act,  be  shall 
forfeit  ten  pounds  for  every  such  offence: 
Provided  always,  that  in  the  case  of  several 
persons  licensed  as  aforesaid  in  copartnership, 
it  shall  be  sufficient  if  the  Christian  name  and 
surname  of  one  only  of  such  persons  be  painted 
in  manner  aforesaid. 

6.  That  if  any  person  shall  write,  paint,  or 
mark,  or  shall  cause  or  procure  to  be  written, 
painted,  or  marked,  or  shall  perink  or  suffer 
to  continue  written,  painted,  or  marked,  upon 
any  part  of  his  house,  shop,  or  premises,  either 
in  the  inside  or  on  the  outside  thereof,  or  upon 
any  board  or  any  material  whatever  exposed  to 
public  view,  and  whether  the  same  shall  or 
shall  not  be  affixed  to  such  house,  shop,  or 
premises,  any  word  or  words  which  shall  im- 
port or  signify,  or  be  intended  to  import  or 
signify,  that  such  person  is  a  vendor  of  or 
dealer  in  stamps,  such  person  not  being  li- 
censed to  deal  in  stamps  under  the  authority 
of  this  act,  and  not  being  a  distributor  or  sub- 
distributor of  stamps  duly  appointed  as  afore- 
said, he  shall  forfeit  ten  pounds  for  every  day 
such  offence  shall  be  committed  or  continued:. 

Allowance  of  Stamps. 

7.  That  it  shall  be  lawful  for  any  stationer 
or  other  person  who,  in  the  regular  course  of 
his  trade  or  business,  before  and  at  the  time  of 
the  passing  of  this  act,  shall  have  been  a  vendor 
of  stamps,  and  who  at  the  time  of  the  passing  of 
this  act  shall  have  in  his  possession  for  the 
purpose  of  sale  any  stamped  vellum,  parch- 
ment, or  paper  which  shall  not  be  in  any  man* 
ner  spoiled  or  rendered  useless  or  unfit  for  the 
purpose  intended,  to  bring  or  send  the  same  to 
the  head  office  for  stamps  in  Westminster  or 
Edinburgh  at  any  time  within  three  calendar 
months  next  after  the  commencement  of  this 
act  ,•  and  it  shall  be  lawful  for  the  Commissi- 
oners of  Stamps,  or  any  officer  of  stamp  duties 
duly  authorized  in  that  behalf,  to  receive  the 
same,  and  to  pay  to  the  person  bringing  or 
sending  the  same  the  amount  of  the  stamp  duty 
thereon,  deducting  therefrom  such  per-centage 
as  is  allowed  by  law  on  the  purchase  of  stamps 
of  the  like  description  from  the  said  Commis- 
sioners, and  also  to  pay  the  amount  of  the  va* 
lue  of  such  vellum,  parchment,  and  paper,  ac- 
cording to  the  rates  at  which  vellum,  parch- 
ment, and  paper  of  the  like  quality  and  descrip- 
tion shall  be  sold  by  the  said  Commissioners ; 
and  thereupon  such  stamp  shall  be  immediately 
cancelled :  Provided  always,  that  the  person 
who  shall  bring  or  send  such  stamped  vellum, 
parchment,  or  paper  to  the  said  nead  ofoco 
shall  make  proof,  to  the  satisfaction  of  such 
Commissioners  or  authorized  officer,  that  such 
vellum,  parchment,  or  paper  was  actually  in 
the  possession  of  such  person  for  the  purpose 
of  sale  at  the  time  of  the  passing  of  this  act, 
and  shall  also  make  proof  in  like  manner  that 
such  stamped  vellum,  parchment,  or  paper,  or 
the  stamps  impressed  thereon,  was  or  were 
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purchased  by  the  person  who  shall  bring  or 
send  the  same  as  aforesaid  directly  at  the  head 
office  for  stamps  in  Westminster  or  Edinburgh, 
or  from  some  distributor  or  sub-distributor  of 
stamps  duly  appointed  as  aforesaid. 

&  That  if  any  person  licensed  to  vend  or 
deal  in  stamps  shall  die,  or  become  bankrupt 
or  insolvent,  or  if  the  license  of  any  person  to 
Tend  or  deal4n  stamps  shall  expire  or  be  re- 
voked, and  any  such  person,  at  the  time  of  his 
death,  bankruptcy,  or  insolvency,  or  at  the  ex- 
piration or  revocation  of  any  such  license  as 
aforesaid,  shall  have  in   his  possession  any 
quantity  of  stamped  vellum,  parchment,  or  pa- 
per, it  shall  be  lawful  for  such  person,  or  his 
executor  or  administrator  or  assignee,  within 
three  calendar  months  after  the  expiration  or 
revocation  of  such  license,  or  next  after  such 
death,  bankruptcy,  or  insolvency,  as  the  case 
may  be,  to  bring  or  send  such  stamped  vellum, 
parchment,  or  paper  to  the  head  office  for 
stamps  in  Westminster  or  Edinburgh;  and  it 
shall  be  lawful  for  the  Commissioners  of  Stamps, 
or  any  officer  of  stamp  duties  duly  authorized 
on  that  behalf,  to  receive  the  same,  and  to  pay 
to  the  person  bringing  or  sending  the  same  the 
amount  of  the  stamp  duty  thereon,  deducting 
therefrom  such  per-centage  as  is  allowed  by 
law  on  the  purchase  of  stamps  of  the  like  de- 
scription from  the  said  Commissioners,  and 
also  to  pay  the  amount  of  the  value  of  such 
vellum,  parchment,  and  paper,  according  to 
the  rates  at  which  vellum,  parchment,  and 
paper  of  the  like  quality  and  description  shall 
be  sold  by  the  said  Commissioners,  and  there- 
upon such  stamps  shall  be  immediately  can- 
celled ;  Provided  always,  that  the  person  who 
shall  bring    or  send  "such  stamped  vellum, 
parchment,  or  paper  to  the  said  head  office 
•hall  make  proof  to  the  satisfaction  of  such 
Commissioners  or  authorized  officer  that  such 
vellum,  parchment,  or  paper  was  actually  in 
the  possession  of  the  person  so  dying,  or  be- 
coming bankrupt  or  insolvent,  or  having  had 
such  license  which  had  so  expired  or  had  been 
so  revoked,  for  the  purpose  or  sale,  at  the  time 
when  such  person  so  died  or  became  bankrupt 
or  insolvent,  or  when  the  said  license  expired 
or  was  revoked,  and  shall  also  make  proof  in 
like  manner  that  such  stamped  vellum,  parch- 
ment, or  paper,  or  the  stamps  impressed  there- 
on, was  or  were  purchased  or  procured  by  the 
person  to  whom  such  license  shall  have  been 
granted  at  the  head  office  for  stamps  in  West- 
minster or  Ediuburgh,  or  from  some  such  dis- 
tributor of  stamps  or  person  licensed  to  deal  in 
stamps  as  aforesaid. 

Search  WurrunH. 


9.  That  upon  information  given  to  the  Com- 
missioners of  Stamps  upon  the  oath  of  one  or 
more  credible  person  or  persons  (which  oath 
the  said  Commissioners,  or  any  one  or  more  of 
them,  or  any  Justice  of  the  Peace,  are  and  is 
hereby  empowered  to  administer)  that  there  is 
reasonable  cause  to  suspect  that  any  such  dis- 
tributor or  sub-distributor  as  aforesaid,  or  per- 
son licensed  or  who  shall  have  been  licensed 
under  the  authority  of  this  act,  hath  in  his  pos- 


session any  forged  or  counterfeit  stamp  or 
stamps,  it  shall  be  lawful  for  the  said  Commis- 
sioners, or  any  three  or  more  of  them,  by  war- 
rant under  their  hands,  to  authorize  any  officer 
or  officers  of  stump  duties,  and  such  officer  or 
officers  is  and  are  hereby  fully  authorized  ac- 
cordingly, with  the  assistance,  if  required,  of 
any  constable  or  other  peace  officer,  to  enr 
ter  between  the  hours  of  nine  in  the  morning 
and  seven  in  the  evening  into  the  dwellings 
house,  room,  shop,  warehouse,  outhouse,  or 
other  building  of  or  belonging  to  any  distribu- 
tor or  sub-distributor  of  stamps,  or  of  or  be- 
longing to  any  person  licensed,  or  who  at  any 
time  within  six  calendar  months  then  last  past 
shall  have  been  licensed  as  aforesaid,  to  vend 
or  deal  in  stamps ;  and  if,  on  demand  of  admit- 
tance and  notice  of  such  warrant,  the  door  of 
any  such  dwelling-house,  room,  shop,  ware- 
house, outhouse,  or  other  building,  or  any 
inner  door  thereof,  shall  not  be  opened,  then 
to  break  open  the  same  respectively,  and  to 
search  for  and  to  seize  and  take  into  his  and 
their  possession  all  such  stamped  vellum,  parch- 
ment, or  paper  as  shall  be  in  any  such  place  aa 
aforesaid,  or  elsewhere  in  the  custody  or  pos- 
session of  such  distributor  or  sub-distributor, 
or  person  licensed  or  having  been  licensed  aa 
aforesaid ;  and  all  constables  and  other  peace 
officers  are  hereby  required,  upon  the  request 
of  any  person  or  persons  acting  under  such 
warrant,  to  aid  and  assist  him  or  them  in  the 
execution  thereof;  and  if  any  constable  or 
other  peace  officer  shall,  upon  any  such  request 
as  aforesaid,  refuse  or  neglect  to  be  aiding  and 
assisting  in  the  execution  of  any  such  warrant 
as  aforesaid,  or  if  any  person  shall  refuse  to 
permit  any  such  search  or  seizure  as  aforesaid 
to  be  made,  or  shall  assault,  oppose,  molest, 
or  obstruct  any  person  employed  or  acting  in 
the  execution  or  under  the  authority  of  any 
such  warrant,  or  aiding  or  assisting  in  the  ex- 
ecution thereof,  every  such  constable,  peace 
officer,  or  other  person  so  offending  in  any  of 
the  cases  aforesaid  shall  forfeit  fifty  pounds. 

[7fe  be  continued.'] 


CODIFICATION  OF  THE  CRIMINAL 

LAW. 


Ik  a  former  number  *  we  endeavoured  to 
put  our  readers  in  possession  of  the  state 
of  the  Codification  question.  A  step  has 
been  recently  made  towards  a  code  of  laws 
in  this  country,  in  the  appointment  of  Com- 
missioners to  consider  the  state  of  our  Cri- 
minal Law.  By  the  commission  nominating 
them,  the  Commissioners  (Mr.  Starkie, 
Mr.  Bellenden  Ker,  Mr.  Wightman,  Mr. 
Amos,  and  Mr.  Austin,)  are  directed  "  to 
digest  into  one  statute  all  the  statutes  and 

»  See  3  L.  O.  p.  205.  """" 
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enactments  touching  Crimes,  and  the  Trial 
and  Punishment  thereof ;  and  also  to  digest 
into  one  other  statute  all  the  provisions  of 
the  Common  or  Unwritten  Law  touching  the 
same  ;  and  to  enquire  and  report  how  far  it 
may  be  expedient  to  consolidate  the  other 
branches  of  the  existing  statute  law,  or  any 
of  them."  Here  we  have  the  propriety  of 
a  code  distinctly  put  for  the  consideration 
of  these  learned  gentlemen,  and  find  it  at 
least  directed  to  be  entertained  by  them. 


AGITATION.— LOCAL  COURTS  BILL. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 

As  this  important  subject  will  soon  again 
come  under  consideration,  it  is  material 
that  you,  at  what  may  be  called  the  head- 
quarters of  professional  intelligence,  should 
be  well  acquainted  with  whatever  steps  may 
be  taken,  not  in  the  nature  of  fair  discus* 
sion  of  an  important  subject,  but  in  the 
way  of  partizan  tactics  in  favour  of  a  party 
question. 

Hitherto  it  is  clear,   that  as  a  popular 
question,  there  has  been  perfect  indifference 
on  the  subject  of  the  Local  Courts  project ; 
and  as  a  commercial  question,  the  result,  as 
far  as  my  experience  (which  is  extensive) 
has  gone,  is  very  far  from  a  general  con- 
viction that  the  Lord  Chancellor's  scheme 
would  be  at  all  conducive  to  the  profit  or 
convenience  of  traders ;    though  it  might 
furnish  facilities  (and  many  think  improper 
ones)  for  remedying  the  consequences  of 
credits  already  far  too  loose   and  general 
between  small  shopkeepers  and  their  cus- 
tomers.    I  believe  that  almost  all  reflecting 
people  are  satisfied  that  the  great  correc- 
tives are  certainty  and  expedition,  which  at 
once  cut  up  the  dilatory  defences  that  were 
the  scandal  and  annoyance  of  trade ;  and 
that  a  little  extension  of  the  20/.  clause  in 
the  Law  Amendment  Act,  coupled  with  an 
improvement  of  the   Courts  of  Requests, 
and  the  power  of  establishing  one  readily 
in  every  populous  district,  for  the  recovery 
of  debts  up  to  5/.  (the  Judge  of  each  of 
which  Courts  might  also  enter  the  20/.  is- 
sues), would  put  the  whole  matter  upon  a 
healthful  footing,  without  pretension,   pa- 
tronage, expense,  or  any  hazard  of  deluging 
the  country  with  that  host  of  petty  actions 
of  trespass,  tort,  &c.  which  disgrace  Ame- 


rican society,  and  would  infallibly  spring 
up  here  under  the  Lord  Chancellor's  sys- 
tem. 

I  have  reason  to  know,  that  before  last 
session  pains  were  taken,  on  the  part  of 
the  supporters  of  the  principal  promoter 
of  the  rejected  scheme,  to  procure  some 
sanction  from  our  most  important  provin- 
cial places;  and  I  know,  that  in  two  of 
those  places,  after  very  attentive  consider- 
ation from  men  well  conversant  with  the 
subject  in  all  its  bearings,  and  above  all 
suspicion  as  to  interest,  the  report  was  de- 
cidedly against  the  scheme.  From  what  I 
know  happened  there,  I  have  little  doubt 
that  the  result  elsewhere  was  not  far  dif- 
ferent ;  and  indeed,  enough  would  certainly 
have  been  made  of  it  had  it  been  otherwise. 
As  far  as  I  can  judge,  the  feeling  no  where 
went  further  than  a  disposition  to  let  the 
matter  be  fairly  and  dispassionately  con- 
sidered, and  no  where  was  any  one  in  fa- 
vour of  taking  steps  implying  confidence  in 
the  propriety  of  the  plan  proposed. 

From  the  same  opportunity  of  local  in- 
formation, I  think  it  right  you  should  know 
that  there  is  in  certain  quarters  no  disposi- 
tion to  let  this  neutrality  continue ;  that  a 
species  of  agitation  will,  if  possible,  be  set 
on  foot ;  the  conductors  of  which,  I  sup- 
pose, will  find  more  favor  than  those  un- 
fortunates who  may  agitate  for  what  they 
sillily  consider  of  more  consequence— the 
protection  of  their  pockets  against  an  ob- 
noxious tax.     Independently  of  the  means 
of  stimulating,  which  personal  visits  to  im- 
portant commercial  districts  have    given, 
there  have  been  letters  written,  from  au 
thority  little  less  than  official,  urging  the 
getting  up  of  petitions  in  support  of  the 
bill.     The  met  is  notorious  in  the  country, 
I  can,  if  necessary,  give  you  abundant  evi- 
dence of  it:  and  it  appears  to   me,  that 
when  this  course  is  pursued,  it  would  be 
the  extreme  of  false  delicacy  to  have  any 
scruple  about  letting  it  be  known  in  town, 
in  order  that  at  least  fair  play  may  be  had, 
and  that  we  be  not  flooded  with  "  hole  and 
corner"  petitions,    about  which    nobody, 
except  from  the  accidental  imprudence  of  the 
parties  engaged,  would  have  known  any 
thing  till  they  appeared  in  Parliament,  but 
which  would,  of  course,  be  treated  as  the 
natural  ebullition  of  popular  and  commercial 
feeling.  B. 
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ON  THE  STATUTES  OF  LIMITATION, 
AS  TO  RENT.* 


By  the  common  law  there  was  no  limitation  to 
actions  for  rent ;  but  by  the  stat.  32  H.  8.  c.  2. 
§  I,  it  was  enacted,  "that  no  person  should 
from  thenceforth  sue,  have,  or  maintain  any 
writ  of  right,  or  make  any  prescription,  title, 
or  claim  to  or  for  any  lands,  tenements,  rents, 
annuities,  &c.  but  within  sixty  years  next  be- 
fore the  teste  of  the  same  writ,  or  next  before 
the  said  prescription,  title,  or  claim." 

And  by  sec.  4,  it  was  enacted,  "  that  no 
person  should  thereafter  make  any  avowry  or 
cognizance  for  any  rent,  suit,  or  service,  and 
allege  any  seisin  of  any  rent,  suit,  or  service, 
in  the  same  avowry  or  cognizance  in  the  pos- 
session of  any  other  whose  estate  he  should 
pretend  to  claim  or  have,  above  fifty  years  next 
before  the  making  of  the  said  avowry  or  cog- 
nizance. 

This  statute  was  construed  to  extend  only  to 
customary  rents  between  landlord  and  tenant, 
and  not  to  any  rent  reserved  by  deed  (Collins  v. 
Goodail,  2  Vera.  235 ;  4  Co.  10  and  1 1 ;  10  Ves. 
467),  or  whereof  the  commencement  might  be 
shewn;  actions  to  recover  which  might,  ac- 
cording to  the  common  law,  be  brought  at  any 
time ;  but  in  cases  where  the  rent  was  not  re- 
served by  deed,  the  right  of  action  was  for  ever 
barred,  unless  action  brought  within  the  time 
limited  by  the  statute. 

The  alteration  made  by  the  new  Limitation 
of  Actions  Act  (2  &  3  W.  4.  c.  27.  §  2)  is,  "  that 
after  the  31st  of  December  next,  the  period 
within  which  the  action  must  be  brought  or 
distress  made,  is  reduced  to  twenty  years  next 
after  the  time  at  which  the  right  to  make  such 
distress  or  to  bring  such  action  shall  have  first 
accrued." 

The  clauses  of  the  statutes  above  cited 
therefore  only  limit  the  right  of  action  to 
recover  any  rent  not  reserved  by  deed ;  those 
that  follow  relate  to  the  quantity  that  may  be 
recovered  when  the  right  is  not  barred  by  the 
above  clauses — the  former  relate  to  real,  the 
latter  to  personal  actions. 

By  the  common  law,  it  appears  that  not  only 
was  the  right  of  actions  to  recover  rent  without 
limit,  but  the  amount  of  rent,  or  the  length  of 
time  for  which  arrears  of  rent  might  be  re- 
covered, was  unlimited  also ;  (except  in  both 
cases  by  the  reign  of  King  Rich.  1 ;)  until  it 
was  enacted,  by  stat.  21  Jac.  1.  c.  16,  that  all 
actions  of  debt  for  arrearages  of  rent  should 
be  commenced  and  sued  within  six  years  next 
after  the  cause  of  action 

This  statute  was  also  held  not  to  extend  to 
actions  for  the  arrears  of  rent  reserved  by  deed 
{Freeman  v.  Stacy,  Hutt.  109;  1  Saund.  38  a), 
which  remained  therefore  recoverable  at  any 
time  and  to  any  amount,  as  at  common  law. 

■  The  importance  of  this  subject  induces 
us  to  insert  the  above  communication,  es- 
pecially as  it  presents  a  different  view,  and  in- 
clude* additional  authorities,  although  the 
points  were  considered  at  some  length  in  our 
last  number,  p.  3.    Ed. 


And  this  statute  of  21  Jac.  1  c.  16,  is  not 
altered  by  the  2  &  3  W.  4.  c.  27,  above  men- 
tioned ;  but  by  sec.  42  of  the  latter  act,  it  is 
enacted,  "  that  no  arrears  of  rent  (meaning 
thereby  all  heriots  and  all  services  and  suits  for 
which  a  distress  may  be  made),  and  all  annui- 
ties and  periodical  sums  of  money  charged 
upon  or  payable  out  of  any  land  (except  mo- 
duses  or  compositions  belonging  to  a  spiritual 
or  eleemosynary  corporation  sole,)  charged 
upon  or  payable  out  of  any  land,  or  any  da- 
mages in  respect  of  such  arrears  of  rent,  shall 
be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  after  the  same  shall  have 
become  due,  or  next  after  an  acknowledgment 
in  writing  signed  by  the  party  or  his  agent/' 

This  statute  therefore  extends  the  limitation 
to  damages  in  respect  of  arrears  of  rent,  and 
limits  the  remedy  by  any  distress,  action,  or 
suit,  whereas  the  former  statute  of  James  was 
confined  to  actions  of  debt. 

None  of  the  old  statutes  relate  to  actions  of 
debt  for  rent  reserved  by  deed,  which  actions, 
as  before  stated,  might  by  the  common  law  be 
brought  at  any  time ;  to  remedy  which  it  is  en- 
acted by  the  2  &  3  W.  4.  c.  42,  "  that  after 
the  1st  day  of  June,  1833  (§44),  all  actions  of 
debt  for  rent  upon  an  indenture  of  demise  shall 
be  commenced  and  sued  within  ten  years  after 
the  end  of  the  session  in  which  the  act  was 
passed,  or  within  twenty  years  after  the  cause 
of  such  actions  or  suits,  but  not  after." 

Thus  it  appears  that  the  various  statutes  of 
limitation  of  actions  for  rent  now  in  force,  re- 
late— 

1 .  To  rent  reserved  by  deed;  and 

2.  To  rent  not  reserved  by  deed. 

And  as  to  both  these  species  of  rent,  they 
limit — 

1 .  The  right  of  action,  or  the  period  of 
time  within  which  actions  must  be 
brought  to  entitle  the  plaintiff  to  re- 
cover any  rent  at  all. 

2.  Where  the  right  is  undisputed,  they 
limit  the  period  of  time  for  which 
arrears  of  rent  may  be  recovered. 

As  to  the  first  limitation, 

According  to  the  old  law,  the  lapse  of  fifty 
years  (32  H.  8.  c.  2)  since  the  right  accrued, 
was  a  bar  to  an  action  for  rent  without  deed ; 
whereas  no  time  was  limited  for  such  an  ac- 
tion when  the  rent  was  reserved  by  deed. 

Bv  the  new  law,  whether  the  rent  is  reserved 
by  deed  (2  &  3  W.  4.  c.  42.  §  3)  or  not  (2  &  3 
W.  4.  c.  27.  §  2),  the  lapse  of  twenty  years  is  a 
bar  to  the  right  of  action. 

As  to  the  second  limitation, 
According  to  the  old  law,  arrears  of  rent  by 
deed  might  be  sued  for  and  recovered  at  any 
time ;  but  arrears  of  rent  without  deed  must 
have  been  sued  for  within  six  years  (21  Jac.  1. 
c.  16). 

Bv  the  new  law,  whether  the  rent  is  reserved 
by  deed  or  not,  no  more  than  six  years  arrears 
shall  be  recovered,  unless  upon  an  acknowledg- 
ment signed  by  the  party  charged  (2  &  3  W.  4. 
c.  27.  §  42). 

P E. 
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SUPERIOR  COURTS. 


King'*  Bene!)  flrartir*  Court* 

BAIL. — NOTICE    OF    JUSTIFICATION. — HOUSE- 
KEEPER.— FREEHOLDER. 

If  a  boil  is  described  as  a  housekeeper  and  he 
is  not,  the  fact  of  his  being  a  freeholder 
mil  not  cure  the  notice. 

WaUinger  opposed  bail,  on  the  ground  that 
he  was  misdescnbed  in  the  notice  of  justifica- 
tion. The  notice  of  justification  described  the 
bail  a*  •'  a  housekeeper."  On  examination, 
however,  he  admitted  that  he  was  not  a 
"  housekeeper,"  but  a  mere  *•  lodger."  On 
further  examination,  however,  he  stated  that 
he  had  a  freehold. 

Corny  n,  in  support  of  the  bail,  submitted, 
that  although  the  boil  had  been  described  as  a 
housekeeper  in  the  notice  of  justification,  yet 
as  fit  appeared,  on  the  bail  coming  up  to  jus- 
tify, he  was  a  freeholder,  that  was  sufficient. 

Wallinger  contended,  that  as  the  rule  of 
T.  T.  1 W.  4,  required  the  notice  to  state  whe- 
ther the  bail  was  a  housekeeper  or  freeholder, 
it  could  not  l>e  said  that  there  had  been  a  com- 
pliance with  that  rule,  when  a  person  who  was 
a  lodger  had  been  described  as  a  housekeeper. 
If  henad  been  described  in  the  notice  of  justi- 
fication as  a  freeholder,  it  would  have  been 
different.  If  he  were  a  freeholder,  that  was 
a  sufficient  qualification,  in  one  point  of  view, 
to  become  bail ;  but  the  mere  fact  of  the  bail 
being  a  freeholder  appearing  on  the  examina- 
tion, could  not  render  the  notice  good.  Whe- 
ther he  was  a  freeholder  or  a  housekeeper  must 
appear  in  the  notice.  Proof  of  the  bail  being 
a  "  freeholder,"  could  be  no  support  of  the 
description  "housekeeper,"  in  the  notice  of 
justification. 

Littledale,  /.,  was  of  opinion  that  the  bail 
had  been  improperly  described  in  the  notice 
of  justification.  He  was  a  lodger,  and  he  was 
described  as  housekeeper.  The  fact  of  his 
being  a  freeholder  could  make  no  difference. 
Perhaps  it  might  have  been  different  under  the 
old  rules ;  but  the  rules  of  Trinity  Term,  1  W. 
4,  were  peremptory.  The  bail  miutt  therefore 
be  rejected. 

Bail  rejected.— Wilton's  bail,  M.  T.  1833. 
K.  B.  P.  C. 


door,  and  therefore  the  person  seeking  to 
make  the  entry  could  not  put  his  finger  in. 
The  entry  therefore  was  by  standing  on  the 
threshold  of  the  house  and  laying  hold  of  an 
iron  bar  attached  to  the  door. 

Littledale,  J.— That  will  do,  under  the  cir- 
cumstances. 

Rule  granted. — Doe  v.  Roe,  M.  T.  1833. 
K.  B.  P.  C. 


ATTORNEY. — CLERKSHIP.  —  DISSOLUTION    OF 

ARTICLES. 

Where  the  Court  will  interfere  to  discharge 
articles  of  clerkship  to  an  attorney. 

Piatt  applied  for  a  rule  nisi,  to  discharge 
certain  articles  of  clerkship,  cutered  into  be- 
tween a  Mr.  Frederick  Hagard  and  an  at- 
torney of  the  Court ;  that  service  of  the  rule, 
by  leaving  it  at  the  attorney's  last  place  of 
abode,  and  sticking  up  a  copy  in  the  King's 
Bench  Office,  should  be  good  service ;  and  that 
cause  should  be  shewn  at  chambers.  The  gen- 
tleman in  question  had  been  articled  in  the  year 
1929  to  the  attorney,  and  had  served  as  a  clerk 
until  the:  4th  of  May,  1833,  when  the  attor- 
ney becoming  insolvent,  found  it  necessary 
to  remove  suddenly  out  of  the  country,  lie 
had  made  over  his  business  to  his  late  partner, 
but  had  not  assigned  the  clerk,  on  whose  behalf 
the  application  was  made.  The  consequence 
was,  that  as  the  attorney  was  out  of  the  coun- 
try, it  was  necessary  that  the  Court  should  in- 
terfere in  order  to  procure  the  assignment  of 
the  clerk  to  some  uew  employer. 

Taunton,  J. — You  may  tali e  a  rule  to  shew 
cause;  and  let  it  be  served  in  the  manner 
prayed. 

Rule  granted.  —  Ex  parte  Hagard,  T.  T. 
1833.    fc.  B.  P.  C. 


EJECTMENT.— VACANT    POSSESSION.  —  ENTRY 

AND  OUSTS B. 

In  the  case  of  a  racant  pwssion,  what  teill 
dispense  with  the  usual  entry. 

Dowling  moved  for  judgment  against  the 
casual  ejector.  It  was  the  case  of  a  vacant 
possession,  and  the  peculiarity  in  the  case  was 
in  the  mode  of  making  the  entry.  The  usual 
mode  of  effecting  the  formal  entry  in  such 
cases,  was  by  putting  the  finger  into  the  key- 
hole ;  but  here  there  was  no  key-hole  in  the 


TAXATION   07  COSTS. 

How  the  Court  trill  interfere  to  amend  the 
post  fa  for  the  purpose  of  disposing  of  the 
question  as  to  the  taxation  of  costs. 

This  was  an  action  on  the  statute,  for  not 
setting  out  tithes,  and  was  tried  before  Bosan- 
quet,  J.  and  a  special  jury,  at  the  last  summer 
assizes  at  Stafford. 

The  declaration  consisted  of  three  counts : 
the  first  for  not  setting  out  the  tithe  generally ; 
the  second  alleged  a  custom  to  give  a  reason- 
able notice  of  setting  out,  and  that  the  defen- 
dant cut  and  carried  without  setting  out  or 
giving  any  such  notice ;  the  third  was  a  com- 
mon count  for  tithe  retained.  Plea,  nit  debet. 
Verdict  for  plaintiff "on  the  first  count,  with 
one  shilling  damages,  and  for  defendant  on  the 
second  and  third  counts.  No  evidence  was  ad- 
duced on  either  side  as  to  the  custom  of  giving 
notice  to  the  rector  of  setting  out  the  tithe,  as 
alleged  in  the  second  count ;  nor  was  any  other 
evidence  gone  into  under  either  that  or  the 
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third  count.  On  the  contrary,  the  trhofc  case 
appears  to  have  been  disposed  of  under  the 
first  count. 

The  defence  set  up  was  another  custom, 
namely,  a  custom  by  which  the  rector  was 
bound  to  take  an  eleventh  instead  of  a  tenth 
as  his  tithe,  and  which,  indeed,  appears  to  have 
been  the  main  question  in  the  cause. 

The  witnesses  were  numerous  on  both  sides, 
and  the  greater  part  of  them  were  examined. 

The  defendant  succeeded  in  establishing  the 
custom  of  tithing  by  the  eleventh ;  but  as  to  a 
small  portion  of  the  tithe,  the  plaintiff  proved 
that  it  never  teas  set  out  at  all.  And  for  that 
he  had  a  verdict. 

The  witnesses  to  prove  this  particular  fact 
were  but  tew  in  number  ;  but  the  pleadings 
being  silent  as  to  the  custom  of  the  eleventh, 
and  the  finding  for  the  plaintiff  on  the  first 
count  consequently  general,  the  Master  doubted 
whether  he  could,  in  such  a  case,  sever  the 
plaintiff's  evidence,  (/.  e.)  whether  he  was  at 
liberty  to  disallow  so  much  of  it  as  was  ap- 
plicable to  the  custom. 

The  plaintiff  swore  that  all  his  witnesses 
were  necessary  in  support  of  the  first  count : 
on  the  other  hand,  the  defendant  swore  that 
all  his  witnesses  were  necessary  in  support  of 
the  custom. 

Under  these  circumstances,  for  the  purpose 
of  raising  the  question,  he  allowed  the  plaintiff 
the  general  costs  of  the  cause  in  respect  of  the 
first  count,  together  with  all  his  witnesses,  de- 
ducting therefrom  the  defendant's  costs  of  the 
pleading*  only  in  respect  of  the  second  and 
third  counts,  and  consequently  disallowing  all 
his  witnesses. 

The  defendant  contended,  on  the  authority 
of  the  late  rule  of  Gourt,  1  Reg.  Gen.  H.  T. 
2W.4.  s.  74,  that  he  is  entitled  to  all  the  wit- 
nesses who  were  called  on  his  behalf  in  support 
of  the  custom. 

In  Hilary  Term  last,  Mr.  Justice  Parke,  on 
the  motion  of  Mr.  Jervb,  (K.  C.)  granted  a 
rule  nisi  for  a  review,  when  the  above  report 
was  made.  On  a  subsequent  day,  his  Lord- 
ship, after  consulting  the  other  Judges,  di- 
rected  an  enlargement  of  the  rule  till  Easter 
Term,  in  order  that  the  defendant  might,  in 
the  mean  time,  make  an  application  to  Mr. 
Justice  Bosanouet  for  an  order  to  the  associate 
to  amend  the  postea,  by  inserting  a  finding  of 
the  custom  in  question  in  favour  of  the  defend- 
ant. 

The  Judge's  order  was  obtained  by  the  de- 
fendant last  Term,  and  immediately  afterwards 
a  rule  absolute  for  a  review,  by  allowing  the 
defendant's  witnesses  who  otteuded  to  prove 
the  custom,  and  disallowing  all  the  plaintiff's 
witnesses  who  were  there  to  rebut  it. 

TMot,  clerk,  v.  Crocker,  T.  T.  1833.  K.  B. 
P.O. 


N  OTES  OF  THE  WEEK. 


CHANCERY  PRACTICE. 

The  Chancery  Regulation  Act,  which 
comes  into  operation  immediately  after  the 
present  term,  gives  power  to  make  General 
Orders,  not  only  for  carrying  the  provisions 
of  the  act  into  effect,  but  to  improve  the 
practice  of  the  Court.  It  is  suggested  as 
highly  essential  to  the  interests  of  the  suit- 
ors and  the  convenience  of  the  Profession, 
that  an  early  promulgation  of  the  New  Or- 
ders should  take  place.  A  Correspondent 
points  out  that  many  of  such  Orders  will  be 
necessary  to  carry  the  act  into  operation, 
and  therefore  should  be  prepared  without 
delay. 

We  hare  not  heard  the  degree  of  pro- 
gress made  in  the  preparation  of  the  Orders, 
but  expect  to  be  enabled  to  furnish  our 
readers  with  the  earliest  intelligence  on  the 
subject. 


ATTORNEYS*   ADMISSIONS. 

We  are  informed  that  this  branch  of  the 
Profession  may  now  have  their  admissions 
delivered  to  them  without  the  payment  of 
any  fee. 


NOTICE    AS   TO    EXCHEQUER   OF   FLEAS 

TRIALS. 

The  causes  that  are  entered  for  Monday 
the  11th  of  November  (the  First  Sittings  in 
Middlesex),  and  are  not  tried  on  that  day, 
will  be  taken  on  Wednesday  the  13  th,  by 
adjournment. 

LAW  LECTURES  AT  KING'S  COLLEGE  AND  THE 
LONDON  UNI*.  ER8ITY. 

The  Law  Lectures  at  both  these  Institu- 
tions have  commenced  for  the  winter  course, 
as  appears  by  the  advertisements  on  our 
wrappers.  Some  account  of  their  Introduc- 
tory Lectures  have  already  appeared  in  the 
public  journals. 


LAW   LECTURE8   AT  THE   INCORPORATED 
LAW    SOCIETY. 

Our  readers  are  aware,  from  the  public 
advertisements,  that  Mr.  Wilde  has  been 
appointed  to  lecture  at  the  Incorporated 
Law  Society,  on  Conveyancing ;  Mr.  Cole- 
ridge,  on  Equity ;  and  Mr.  Theobald  (during    j 
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the  illness  of  Mr.  Dodd),  on  Common  Law. 
The  first  lecture  of  the  course  on  Convey- 
ancing was  delivered  in  the  Society's  Hall 
on  Monday  evening  last,  the  4th  November, 
in  the  presence  of  the  Committee  of  Manage- 
ment, several  hundred  members  of  the 
Society,  and  a  large  class  of  articled  clerks 
and  others. 

The  lecture  comprised  an  historical  view 
of  the  laws  of  real  property,  from  the  earliest 
times  to  the  present,  and  more  particularly 
of  those  branches  which  remain  unaltered 
by  the  late  acts  of  parliament  ;  and  the 
groundwork  was  laid  of  the  practical  dis- 
courses which  are  to  follow.  It  appears 
that  the  subjects  which  will  be  principally 
considered  are  the  following :  the  new  Sta- 
tute of  Limitations,  with  reference  more 
particularly  to  the  deduction  and  investiga- 
tion of  tides,  and  the  time  at  which  ab- 
stracts may  now  commence ;  the  riga,  of 
Dower,  the  property  on  which  it  will  attach, 
and  the  mode  of  defeating  it;  the  alter- 
ation in  the  Law  of  Inheritance  ;  the  aboli- 
tion of  Fines  and  Recoveries,  the  assurances 
to  be  substituted,  the  barring  estates  tail, 
and  conveying  the  interests  of  married 
women ;  and  generally,  to  show  in  what 
manner  the  practice  of  conveyancing  will 
be  affected  by  the  late  alterations. 

The  first  Equity  lecture  was  delivered  on 
Wednesday,  the  6th  of  November.  It  was 
chiefly  devoted  to  a  review  of  the  general 
nature,  origin,  and  progress  of  the  jurisdiction 
of  the  Court  of  Chancery,  accompanied  by 
remarks  on  the  best  method  of  studying  the 
cases  in  which  its  doctrines  are  laid  down. 
The  Lecturer  also  prepared  the  way  for  the 
several  leading  subjects  of  Equity,  which  are 
intended  to  be  comprised  in  the  present 
course— namely,  Trusts,  the  Administration 
of  Assets,  Specific  Performance  of  Agree- 
ments, Discovery,  and  Injunction. 

We  are  compelled  to  defer  any  notice  of 
Mr.  Theobald's  lecture,  which  will  be  deli- 
vered whilst  our  work  is  at  press. 

The  establishment  of  these  lectures  at  the 
present  juncture  appears  peculiarly  appro- 
priate. Almost  every  branch  of  Law  and 
Practice  has  undergone,  or  is  to  be  sub- 
jected immediately,  to  extensive  alterations ; 
of  the  effect  of  which  in  themselves,  as  well 
as  their  bearing  on  that  which  remains,  it  is 
of  the  first  importance  to  the  practitioner 
that  he  should  receive  the  earliest  exposition. 
The  changes  which  have  actually  taken 
place  are  chiefly  m  the  departments  of  Con- 
veyancing and  Common  Law.  Those  in 
Chancery  are  now  very  speedily  to  follow. 
The  Chancery  Regulation  Act  comes  into 


operation  on  the  26th  instant,  and  a  great 
alteration  in  the  present  practice  is  antici- 
pated. 

It  has  been  generally  supposed  that  the 
study  of  the  law  could  be  only  pursued  by 
reading,  under  the  instructions  of  an  expe- 
rienced barrister,  by  seeing  the  practice  at 
the  chambers  of  pleaders  and  draftsmen,  or 
in  the  offices  of  eminent  solicitors,  and  by  a 
diligent  attendance  of  the  Courts.  Public 
lectures  have  been  supposed  of  little  assist- 
ance ;  and  the  experiments  which  have  been 
hitherto  made  have  laboured  under  the 
disadvantage  of  this  prejudice.  There  appears 
now,  however,  an  opportunity  of  putting  the 
point  to  the  test  in  this  country,  which  has 
been  tried  with  success  on  the  continent  and 
in  America. 

We  concur,  however,  with  the  Law  Pro- 
fessor at  King's  College,  that  the  attendance 
at  Lectures  alone  will  not  be  sufficient  to 
fit  the  student  for  the  discharge  of  the  du- 
ties of  his  Profession,  without  much  private 
reading,  and,  if  intended  for  the  Bar,  an 
attendance  as  pupil  in  the  chambers  of 
counsel:  but  altogether  the  young  man 
entering  the  profession  has  great  advantages. 

On  this  subject  we  may  add  the  following 
suggestions  of  a  Correspondent ;  but  we 
cannot  concur  in  the  expediency  of  adopt- 
ing either  of  them  : — 

"  The  introduction  of  lectures  (so  long  a 
desideratum)  emanating  from  such  a  body  as 
the  Incorporated  Law  Society,  cannot  but  l>e 
regarded  as  an  advantage  to  the  ribinjr  genera- 
tion of  lawyers,  and  might,  in  my  opinion,  be- 
come a  greater  benefit  by  the  following  altera- 
tions in  their  plan :— in  the  first  place,  the 
method  of  delivery,  which  if  pursued  as  an- 
nounced, must,  by  engrossing  the  attention  of 
the  young  student  to  three  different  subjects 
every  week  till  the  conclusion  of  the  courses, 
naturally  perplex  and  often  bewilder  the  mind; 
whereas  were  they  to  commence  one  course 
and  continue  it  every  lecture-day  till  concluded, 
they  would  occupy  no  more  of  the  student's 
time,  and  much  facilitate  his  progress.  The 
lateness  of  the  hour  of  attendance  is  rather  un- 
toward. Seven  o'clock  is  the  hour  appointed 
for  the  law  lectured  at  the  London  University, 
and  at  almost  all  other  lectures.  I  reside  at 
some  distance  from  the  Hall,  and  night  will 
necessarily  be  far  advanced  ere  I  can  return 
home.  As  publicity  may  tend  to  give  the 
above  remarks  a  weight  they  might  not  other- 
wise obtain,  I  trust  you  will  give  them  inser- 
tion in  your  Journal." 


Answers  to  Queries. — Queries. 
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ANSWERS  TO  QUERIES. 


lato  at  fropcrtp  an&  Conbrnanrina;. 

COPYHOLD  MORTGAGES.— VOL.  VI.  P.  464. 

Conditional  surrenders  of  equities  of  re- 
demption are  by  no  means  v* com  toon,  though 
the  time  fixed  for  payment  of  the  first  mort- 
gage has  expired,  and  the  mortgage  itself  has 
been  paid  off*.  The  second  conditional  surren- 
der should  be  in  the  common  form,  inserting 
before  the  proviso  the  words  "  but  subject  ne- 
vertheless to  a  certain  conditional  surrender 
of  the  same  premises  to  A.  B.,  for  securing  re- 
payment to  him,  his  executors,  administrators, 
•r  assigns,  of  the  sum  of  £  ,  with  interest, 
on  the  day  of  ,  and  which  con- 

aiuonal  surrender  bears  date  the  day  of 

,  and  was  presented  at  a  Court  hofden 
for  this  manor  on  the  day  of  ." 

A  Court  Holder. 

?rarticr. 

COSTS  OF  LEASE. — SOLICITOR. — VOL.  VI. 

p.  463. 

The  solicitor  in  this  case  is  clearly  liable  to 
refund  to^.  the  amount  of  the  charges  for 
registering  the  assignment,  and  which  has  not 
been  done ;  ride  2  G.  2.  c.  23.  §  23 ;  and  the 
form  of  action  which  I  would  recommend  is  a 
•pecial  action  on  the  case  on  an  implied  as- 
sumpsit With  regard  to  the  other  part  of  the 
hill,  I  think  that  if  A.  can  shew  fraud,  or  that 
the  charges  are  grossly  exorbitant,  which  they 
appear  to  be,  he  may  in  that  case  recover  back 
a  portion  of  them ;  but  I  refer  your  corre- 
spondent to  the  before-mentioned  act  of  par- 
liament, and  to  Tidd's  Prac.  7th  edit,  vol  i. 
p.  96.  It  appears  that  the  bill  is  not  a  taxable 
ouc-  J.  S. 

CHANGE  OF  NAME. — VOL.  VF.    P.  447. 

A.C.  may,  if  he  choose,  drop  the  name 
which  he  used  under  an  erroneous  impression, 
and  his  doing  so  will  not  invalidate  any  of  the 
acts  in  which  he  has  signed  the  three  names. 

re  ..  W-  D. 

l&ee,  on  this  subject,  1  Leg.  Ob.  214.— Ed.] 

PRISONER.— FI.  FA.— VOL.  VI.   P.  447. 

The  plaintiff  may,  in  the  case  mentioned  by 
"•  C.,  issue  a  fi.  fa.  against  the  defendant's 
goods.  w>  D 


DECLARATION. — COSTS. — VOL.  VI.  P.  447. 

The  plaintiff  is  entitled  to  charge  for  decla- 
tion  if  prepared,  on  the  expiration  of  eight 
days/ma  the  service  of  the  writ,  and  he  mav 
deliver  the  declaration,  if  the  defendant  have 
entered  an  appearance,  or  file  it  having  him- 
self entered  an  appearance  sec.  stat,  on  the  day 
after  the  expiration  of  such  eight  days. 

W.  D. 


QUERIES. 


Eau)  of  Property  an*  Conbegaiuittg. 

DEVISE. — REPUTED   WIFE. 

G.  H.  devised  his  copyholds  to  his  wife  Mary 
//.,  and  his  children,  fT.  H.,  M.  A.  H.t  C.  H.9 
T.H.,  A.H.9  and  C.  //.,  to  hold   to   them, 
their  heirs  and  assigns,  as  tenants  in  common. 
He  also  gave  to  his  wife  and  children  all  his 
personalty,  to  be  equally  divided ;  and  in  the 
event  of  the  death  of  either  of  the  children 
under  age  without  lawful  issue,  the  share  of 
him  or  her  so  dving  in  such  real  and  personal 
estate  to  be  divided  equally  between  the  sur- 
viving children.    The  testator  was  in  fact  not 
married  to  the  devisee  whom  he  calls  his  wife, 
but  she  lived  with  him  as  his  wife,  and  was 
called  by  his  name  for  some  years,  and  had  by 
him  the  three  last-mentioned  children;  the 
three  first-named  children  were  by  his  wife, 
and  are  legitimate;  the  wife  died  before  he 
lived  with  the  other.    Will  the  latter  be  en. 
titled  to  the  share  of  the  real  and  personal 
estate  under  the  will  ?  and  will  the  three  illegi- 
timate children  be  entitled  to  their  share ;  and 
if  they  are,  will  they  not  also  be  entitled  to  a 
proportion  of  the  rents  and  profits  during  their 
minority,  towards  their  maintenance  ? 

J.  A. 


BODY   RULES  IN  VACATION,   P.  4. 

A  correspondent  accuses  G.  W.  of  want  of 
ordinary  information,  in  stating  that  body  rules 
cannot  be  obtained  in  vacation  as  well  as  term, 
as  the  Judges  prant  orders  which  are  made 
rules  of  Court  m  the  following  term,  and  at- 
tachments granted  against  the  sheriff.  In  such 
tT?V0J  c?une'  there  i8  no  Prejudice  to  the 
K2  r;  iUt  tupK?e  to  moncy  t0  be  in  the 
*.  .?*  Ac  8^nff,»  officer  or  of  the  bail,  or 
mat  the  defendant,  rather  than  render  (beinir 
enable  to  mstify  bail),  would  pay  the  monef, 

^SLT  **  d°nC  *"?**  the  1™S  nation 
under  the  present  practice? 


LEASE. — REPAIRS. — EJECTMENT. 

A.  demises  lands  to  B.  B.  is  not  bound  by 
his  lease  to  erect  any  buildings  on  the  land, 
but  he  is  to  keep  all  erections  that  he  may 
make  in  repair,  and  so  yield  them  up  at  the 
end  or  other  sooner  determination  of  the  term , 
B.  erects  a  house,  but  leaves  it  unfinished,  in 
which  state  it  has  remained  a  considerable 
time,  the  floors  sustaining  considerable  injury 
from  the  weather,  the  window  sashes  being 
out.  Can  an  ejectment  be  maintained  against 
B.  for  not  completing  the  house,  and  need  any 
and  what  notice  be  given  him  to  complete  the 
same  ?  C.  S.  B. 


LEASE.— INSURANCE. 


A.  covenants  with  B.  to  insure  certain  pre- 
mises demised  to  him,  but  if  he  neglects  to  do 
so,  B.  may  make  such  insurance,  and  charge 
it  to  A.  as  rent  in  arrear.  Will  an  ejectment 
lie  against  A.  for  non-insurance  ?  B. 
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Queries.— Editor's  Letter  Box. 


tftfmmmi  ftafio. 

MORTGAGEE. — RIGHT  OF  VOTING. 

A.  is  mortgagee  in  fee  of  certain  freehold 
property  in  the  county  of  Kent :  be  has  been 
in  the  actual  receipt  of  the  rente  and  profits 
for  two  or  three  years.  Has  A,  the  right  of 
voting  (in  respect  of  such  property)  for  mem- 
bers to  serve  in  parliament  for  the  county  in 
which  the  property  is  situated  ?  Or  is  the  law 
requiring  the  mortgagee  to  be  in  receipt  of  the 
rents  and  profits  seven  years  before  he  can 
vote  in  respect  of  it,  still  in  force.  See  §  23 
of  the  Reform  Act.  C.  S.  B. 


PRISONER. 

In  your  report  of  MolyneuxV  v.  Browne  (Legal 
Observer,  vol.  6.  p.  477),  vou  make  no  mention 
of  sect.  87,  of  the  rules  of  Hilary,  2  W.  4.  It 
is  important  to  ascertain  if  the  notice  required 
by  the  rule  had  been  given  by  the  plaintiff  to 
the  warden ;  or  does  the  act  of  7  G.  4 .  c.  57. 
§15,  take  it  out  of  the  rule  ?  J.  N. 


EXECUTORS. — SURETY. — BASTARDY. 

What  course  should  be  adopted  by  the  exe- 
cutors of  a  party  who  was  surety  in  the  usual 
bastardy  bond  to  the  overseers  of  a  parish  ? 
The  principal  has  been  bankrupt,  and  is  since 
dead  wholly  insolvent,  and  the  executors  of 
the  surety  are  called  upon  by  the  parish  for  a 
weekly  payment  of  a  certain  sum  for  the  child's 
maintenance.  It  will  be  many  years  before 
he  is  fit  for  apprenticeship,  ana  unless  a  com- 
promise can  be  made  it  would  appear  that  the 
testator's  estate  must  be  kept  open  on  this  sole 
account,  it  being  impossible  to  say  precisely 
what  sum  the  executors  should  reserve  for  this 
liability.  M. 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent  enquires  whether  there  is 
any  intention  of  introducing  a  bill  next  ses- 
sion, for  altering  the  laws  relative  to  articled 
clerks,  and  the  stamp  duty  payable  on  the 
articles.  We  believe  that  some  alteration  of 
mode  is  contemplated ;  but  we  question  whe- 
ther the  profession  will  be  relieved  at  present 
from  the  amount  of  their  burdens — not  because 
they  are  not  entitled  to  such  relief,  but  because 
the  public  are  pressing  for  other  and  mightier 
reductions,  which  will  leave  the  revenue  too 
much  diminished  to  justify  the  hope  of  a 
favourable  consideration  of  the  Lawyer's  claims. 


The  statement  of  0.  S.,  on  the  practical  work- 
ing of  County  Courts,  shall  be  noticed. 

The  paper  of  J.  C,  on  Dower,  shall  hare 

early  insertion. 

The  statement  of  "  a  Prisoner,"  would  be 
readily  admitted,  but  for  the  generality  of  his 
imputations  on  the  common  law  practitioners, 
which,  we  are  satisfied,  is  totally  unfounded. 
He  should  learn  to  distinguish  between  excep- 
tions and  ruleR.  How  can  he  know  the  prac- 
tice of  the  majority  of  attorneys  ? 

As  our  correspondent  C.  cannot  cite  the 
name  of  his  case,  we  must  refer  our  Querist  to 
the  articles  in  this  work,  on  "The  Law  of 
Attorneys,"  in  which,  we  believe,  he  will  find 
all  the  cases  referred  to  which  bear  on  the 
subject. 

A.  H.  D.  should  give  his  authorities.  We 
must  again  say  we  cannot  insert  Answers  to 
Queries  which  are  not  thus  supported. 

The  addition  to  the  list  of  bankrupts,  sug- 
gested by  "a  Subscriber,"  would  increase 
threefold  the  space  at  present  occupied  by  that 
matter ;  but  this  we  are  willing  to  do  if  gene- 
rally required  by  our  friends  in  the  country. 
The  alteration,  however,  is  certainly  not  de- 
manded in  London. 

The  remark  of  T.  B.  on  our  Supplements,  is 
sufficiently  answered  by  himself,  m  regard  to 
the  Gazette  lists ;  and  to  those  we  may  add, 
parliamentary  papers  and  returns,  new  publi- 
cations, and  other  matters  of  intelligence  which 
belong  to  that  department,  though  occasionally 
introduced  at  an  earlier  period  for  the  benefit 
of  our  readers.  Besides,  our  worthy  Corres- 
pondent is  barred  by  time.  His  suggestion  is 
too  late. 

We  have  received  a  list  of  books  for  inser- 
tion in  the  Supplement,  which  shall  be  attended 
to.  We  observe  one  omission  in  our  last  num- 
ber, of  a  new  edition  of  a  work,  and  will  wil- 
lingly make  any  corrections  or  additions  that 
may  be  pointed  out  in  time. 

Some  of  the  Queries  and  Answers  which  we 
received  since  our  last,  and  therefore  not  includ- 
ed in  the  acknowledgment  to  Correspondents, 
are  in  the  hands  of  the  printer,  but  for  want  of 
room  could  not  appear  this  week.  To  these 
we  have  to  add  the  following,  received  this 
week :  from  W.  D.  j  R. ;  and  E. 

The  further  paper  on  Friendly  Societies  ar- 
rived too  late  for  this  week's  number.  It  shall 
be  considered  at  the  first  opportunity. 

The  Fourth  Part  of  the  Analytical  Digest, 
which  concludes  the  Volume  fur  1833,  with 
the  necessary  Tables,  &c«  will  be  published  on 
Saturday  next. 
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Pcrtinet,  et  nescire  malum  est,  agitamus. 


HoRATi 


THE  LATEST  DEFENCE  OF  THE 
GENERAL  REGISTRY  AND  LOCAL 
COURTS  BILLS. 


Wi  promised  to  advert  to  the  Ministerial 
defence  of  the  two  important  bills  re- 
jected in  the  last  Session  of  Parliament, 
relative  to  General  Registry  and  Local 
Courts,  for  we  have  always  endeavoured 
fairly  to  meet  any  argument  in  their  favour. 
It  may  be  reasonably  supposed  that  if  these 
measures  could  have  been  placed  on  a  better 
footing  than  hitherto;  that  if  they  could 
have  been  successfully  supported,  the  writer 
of  the  present  pamphlet »  would  have  been 
able  to  have  done  so,  being  at  the  fountain 
head  of  information  on  these  subjects.  If, 
therefore,  we  are  able  to  shew  the  fallacy 
of  the  present  arguments  adduced  in  their 
favour,  we  may  reasonably  conclude  that 
they  are  unworthy  of  general  support. 

The  writer  first  gives  the  following  opi- 
nion on  the  General  Registry  Bill : 

"  One  important  measure  suggested  by  the 
Commissioners,  the  bill  for  establishing  a  ge- 
neral registry,  and  which  was  brought  forward 
after  Yery  considerable  care  and  preparation, 
has  been  rejected  by  the  House  or  Commons. 
Though  this  is  to  be  regretted,  yet  it  is  impos- 
sible but  that  when  that  general  attention  has 
been  given  to  the  subject,  and  its  vital  import- 
ance as  regards  the  title  and  possession  of  all 
landed  property  ascertained,  the  hasty  decision 
of  the  last  session  will  be  recalled."— p.  69. 

This  is  all  that  is  said  on  its  behalf;  and 
we  appeal  with  confidence  to  the  same  test, 
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a  general  attention"  to,  and  a  careful 
examination  of  the  measure,  but  anticipate 
a  different  result ;  we  should  say,  "  it  is 
impossible  but  that,  when  that "  (to  use  the 
happy  phraseology  of  the  writer)  these  have 
been  bestowed,  the  House  of  Commons 
should  come  to  a  different  decision  from 
that  at  which  they  arrived  in  the  last  ses- 
sion. How,  at  any  rate,  theirs  can  be  called  a 
"  hasty  decision,"  we  are  at  a  loss  to  con* 
ceive.  The  plan  of  a  General  Registry  has 
been  brought  forward  in  three  several  Ses- 
sions of  Parliament :  it  has  been  fully  dis- 
cussed every  time ;  it  has  undergone  a  long 
investigation  before  a  Select  Committee  of 
the  House ;  a  great  body  of  evidence  on  the 
subject  has  been  collected  both  by  that 
Committee  and  the  Real  Property  Commis- 
sioners; all  the  arguments  in  its  favour 
have  been  stated  in  the  Reports  of  these 
learned  Commissioners  and  of  the  Select 
Committee,  and  in  the  speeches  of  its  sup* 
porters  in  the  House  of  Commons,  more  es- 
pecially those  of  Mr  Lynch  and  Mr.  Spence ; 
yet  with  all  these  materials  for  forming  a 
correct  opinion  on  the  subject,  the  House 
rejected  it.  It  may  be  a  wrong  decision, 
but  surely  it  cannot  be  called  a  hasty  one. 

In  the  same  page  in  which  the  Pam- 
phleteer declares  that  a  Registry  is  "of 
vital  importance  as  regards  the  title  and 
possession  of  all  landed  property,"  in  his 
zeal  to  defend  the  other  measure,  the  Local 
Courts  Bill,  he  admits  nearly  all  that  the  op- 
ponents of  a  registry  contend  for.  Although 
this  measure  be  never  carried  into  effect,  he 
says,  "  With  care  and  good  counsel  a  man 
may  have  a  fair  chance  of  maintaining  a 
title  to  his  property."  Now  this  is  all  we 
have  ever  said ; — take  the  proper  steps ;  em- 
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ploy  the  proper  persons ;  use  the  usual  pre- 
cautions, and  you  are  safe  under  the  pre- 
sent system ;  and  what  more  can  be  said 
under  any  system  ?  Would  a  registry  bill 
guard  against  the  ill  effects  of  want  of  care 
and  of  bad  counsel  ?  No  system  can  pre- 
vent these ;  no  person  can  complain  of  any 
system  if  these  be  not  employed ;  and  sup- 
posing a  registry  introduced,  would  not 
carelessness  and  bad  advice  be  more  fatal 
than  nt  present  ?  Does  not  the  writer  know 
that  if  the  slightest  carelessness  or  igno- 
rance were  then  shewn,  a  deed,  on  which  a 
man's  all  might  depend,  would  be  a  worth- 
less piece  of  parchment  ?  If  then  he  ad- 
mits that  "  with  care  and  good  counsel  "  a 
man  may  now  be  secure,  he  admits  all  that 
the  opponents  of  a  registry  have  ever  con- 
tended for,  unless  the  new  measure  is  to 
provide  against  the  necessary  consequences 
of  human  weakness.  "  With  care  and 
good  counsel"  we  are  now  safe;  without 
them,  we  never  can  be  so. 

So  much  then  for  this  last  defence  of  a 
General  Registry.  It  is,  however,  to  the 
other  rejected  measure— the  Local  Courts 
Bill— that  the  Pamphleteer  chiefly  adverts. 
This  is  evidently  his  favourite ;  he  can  con- 
ceive that  the  country  may  by  possibility  go 
on  without  the  first,  but  all  must  go  to  ruin 
without  the  latter.  We  shall,  therefore,  in 
fairness  to  him,  state,  in  the  first  place,  the 
whole  of  his  arguments  in  favour  of  this 
bill,  merely  for  the  convenience  of  referring 
to,  and,  as  yre  hope,  answering  them,  divid- 
ing them  into  separate  paragraphs  and  num- 
bering them  as  follows : 

"1.  It  is  Lot  the  House  of  Commons  alone 
which  has  rejected  au  important  law  improve- 
ment. The  House  of  Lords  threw  out  the 
Local  Courts  Bill,  a  rejection  far  more  to  be 
regretted  than  the  loss  of  the  Registry  Bill. 
With  care  and  good  counsel  a  man  may  have  a 
fair  chance  of  maintaining  a  title  to  his  proper- 
ty ;  but  according  to  the  existing"  state  of  the 
law,  as  it  regards  debts  and  suits  not  involving 
property  to  a  large  amount,  the  very  existence 
of  justice  is  practically  denied. 

"  2.  On  what  evidence  was  the  Locul  Courts 
Bill  founded  ?  Why,  on  the  testimony  of  whole 
classes  of  those  most  interested  in  the  change 
of  die  law — of  those,  who  had  suffered  griev- 
ously from  it  in  the  pocket.  Did  not  witness 
after  witness  state  to  the  Common  Law  Com- 
missioners, that  the  remedy  as  it  now  stands  is 
worse  than  the  evil  ?  Did  not  whole  firms  say, 
we  never  sue  for  small  debts  ?  Is  it  not  pro- 
verbial that  an  attempt  to  recover  a  debt  for  a 
small  amount  is  little  else  than  throwing  good 
money  after  bad  ? 

"  3.  Does  any  man  without  a  long  purse  at- 
tempt to  seek  redress  for  injury?  Are  not 
people  constantly  ruined  by  a  successful  law- 
uit? 


"  4.  How  was  this  measure  introduced  ? 
Was  it  a  hasty  crude  theoretical  scheme,  seek- 
ing change  for  the  sake  of  change — making 
judges  and  places  merely  for  patronage  ?  Or 
was.it  onetlmt  the  public  have  been,  with  one 
accord,  culling  for  as  a  right? — One  that  ha» 
been  recommended  and  supported  by  all  par- 
ties at  various  times,  when  the  subject  was  dis- 
cussed ?  The  bringing  justice  to  every  man's 
door — a  following  up,  or  rather  restoring,  the 
judicial  constitution  of  the  country. 

"  5.  The  measure  came  recommended  by  the 
united  voices  of  the  Common  Law  Commis- 
sioners, .all  practising  lawyers  of  eminence- 
Neither  was  there  any  fear  of  bias  on  the  score 
of  politics,  for  with  one  exception  every  one 
of  them  was  known  more  or  less  to  be  opposed 
to  the  views  of  the  present  government.  Is  it 
likely  that,  with  what  may  be  considered  the 
prejudice  of  such  men  against  a  change,  they 
would  have  been  induced  hastily,  and  without 
reference  to  consequences,  to  recommend  so 
important  a  measure  without  cautiously  ba- 
lancing the  evil  against  the  good  ? 

"  6^  What  in  reality  were  the  principal  ar- 
guments against  the  measure?  That  cheap 
justice  was  a  nuisance,  and  that  the  Judges 
(not  having  5000/.  a-year)  and  who  lived  in 
the  country,  would  become  at  once  bad  Judge* 
and  corrupt  Judges.  This  is  not  the  place  to 
discuss  such  points  ;  to  balance  between  that 
justice  which  is  cheap  and  attainable,  and  that 
which,  from  its  price,  is  practically  beyond  the 
reach  of  the  many,  or  to  consider  the"  pay  ne- 
cessary to  make  a'Judg^  capable  of  deciding  on 
a  20/.  debt,  a  petty  action  of  slander,  or  of  as- 
sault and  battery." — p.  69 — /l- 

1.  Is  it  not,  &c  ]    The  only  statement  in 
this  paragraph  is,  that  "  according  to  the 
existing  state  of  the  law,  as  it  regards  debts 
and  suits  not  involving  property  to  a  large 
amount,   the  very   existence   of  justice   is 
practically  denied;"   which,  in  plain  lan- 
guage, we  suppose,  means  that  small  debts 
cannot  be  now  recovered  without  consider- 
able expense.     But  how  is  it  that  the  Pam- 
phleteer  has   so  soon   forgotten  the   Law 
Amendment  Act,  3  &  4  W.  4.  c.  42,  eulo- 
gized by  him  only  a  few  pages  before,  by 
which  issues  may  now  be  directed  in  ac- 
tions not    exceeding   20/.  to  be  tried  by 
the    sheriff,     although    it  is    true,    by   a 
curious   accident,    he    has    not  mentioned 
that  part  of  the   act;  how  is   it  that  the 
Pampldeteer  has  not,  in  his  later  editions, 
adverted  to  the  fact  evidenced  by  the  no- 
tices in  our  columns,  that  Courts  under  this 
act,  for  this  purpose,  are  being  established 
all  over  the  kingdom  ?     How  then  is  jus- 
tice  practically   denied?     How  can   it  be 
better  answered  than  by  the  "  existing  sys- 
tem," which  retains  all  those  actions  for 
small  value  which  involve  any  important 
point  of  law — and  these  must  of  course 
arise — to  be  tried  by  the  Judges  of  the 
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Supreme  Courts,  and  sends  the  others  to  he 
tried  cheaply  and  effectually  hefore  the 
minor  tribunals. 

2.  On  what  evidence,  &c  ]  This  allusion 
to  the  evidence  taken  by  the  Common  Law 
Commissioners,  is  rather  unhappy.  It  will 
be  recollected,  that  on  the  first  discussion 
of  the  measure  Lord  Lyndhurst  insisted  on 
postponing  the  debate  until  this  evidence 
was  printed,  well  knowing  that  the  bulk  of 
it  was  against  the  scheme.  There  is,  of 
course,  much  in  favour  of  the  plan ;  but  if  it 
be  analysed,  we  have  no  hesitation  in  say- 
ing, that  as  well  in  the  numbers  as  in  the 
authority  of  the  individuals  examined,  the 
evidence  taken  by  the  Commissioners  does 
not  support  their  scheme,  far  less  the  Chan- 
cellor's. When,  therefore,  the  writer  says 
that  the  Report  is  founded  on  the  evidence 
taken  by  the  Commissioners,  he  is  either 
misstating  or  mistaking  the  fact. 

3.  Does  any  man,  &c]  Here  the  Pam- 
phleteer borrows  the  usual  trite  sayings 
against  all  law  and  lawyers.  When  Swift 
makes  Gulliver  say  that  "  his  father  was 
ruined  by  succeeding  in  a  Chancery  suit," 
we  smile ;  but  if  this  is  to  be  gravely  forced 
into  an  argument,  it  must  go  to  prove  not 
that  Local  Courts  should  be  established,  but 
that  all  Courts  whatever  are  a  nuisance, 
and  should  be  abolished.  The  Pamphleteer 
here  resorts  exactly  to  the  claptrap  to  which 
the  farce  writer  has  recourse,  who  is  sure 
to  put  in  a  good  thing  for  the  galleries 
about  a  lawyer's  bill ;  only  the  farce  writer 
knows  how  to  make  a  better  use  of  it  than 
the  author  of  the  pamphlet. 

4.  How  was  this,  &c]  Here  again  the 
writer  is  wrong  in  his  facts.  '  He  asserts 
that  the  Local  Courts  Bill  is  "  one  the 
public  have  been,  with  one  accord,  calling 
for  as  a  right."  How  has  the  public  called 
for  it  ?  Has  one  petition  been  presented  in 
its  favour? — is  it  not  notorious  that  the 
public  is  utterly  indifferent,  if  not  opposed 
to  the  measure  ?  This  is  complained  of  by 
the  supporters  of  the  bill :  it  has  always 
been  one  great  objection  to  it,  and  this 
difficulty  is  now  tardily  endeavoured  to  be 
got  over  by  the  adherents  of  the  Chancel- 
lor :  petitions  are  now,  it  seems,  to  be  got 
up.b  The  fact  being  thus,  how  can  the 
writer  make  the  statements  he  has  been 
led  into,  without  laying  himself  open  to  the 
objection  of  being  either  ignorant  of  the 
real  state  of  the  case,  or  of  a  gross  perver- 
sion of  it,  for  the  puqjose  of  bolstering  up 
this  scheme. 

5.  The  measure,  &c]    It  is  here  said  that 

°  See  a  letter  signed  ••  B."  ante,  26. 


the  Lord  Chancellor's  measure  was  recom- 
mended by  the  Common  Law  Commission- 
ers. Now  this  is  not  the  case:  they  re- 
commended a  plan  for  Local  Courts.  Lord 
Lyndhurst  also  recommended  a  plan.  Mr. 
Bcntham  recommended  another.  And  all 
these  plans  assimilate  in  one  point — that 
Local  Courts  should  be  established,  but  all 
the  plans  differ  from  each  other ;  and  the 
difference  between  that  proposed  by  Lord 
Brougham  and  that  recommended  by  the 
Commissioners  is  most  marked  and  striking, 
as  we  have  already  explained.0  How, 
therefore,  with  any  hope  to  be  credited, 
can  the  writer  say  that  the  measure  was  re- 
commended by  the  "  united  voices"  of  the 
Commissioners,  particularly  as  it  is  noto- 
rious, as  stated  by  I/ord  Lyndhurst  in  the 
House  of  Lords,d  that  one  of  them  dissented 
from  the  others  as  to  the  extent  of  the  juris- 
diction of  the  new  Courts.  Then  as  to  the 
political  bias  of  the  Commissioners  (in  our 
opinion,  unfairly  pressed  into  the  discus- 
sion,) who  signed  the  Report :  one  of  them, 
Mr.  F.  Pollock,  it  is  true,  is  a  conservative ; 
but  we  never  heard  that  Mr.  Serjeant  Ste- 
phen was;  and  Mr.  Starkie,  Mr.  Evans, 
and  Mr.  Wightman,  were  appointed  by  the 
present  Chancellor,  Mr.  Evans  having  also 
received  from  his  Lordship  a  Commissioner- 
ship  of  the  Bankruptcy  Court.  If  the 
writer  will  touch  on  tender  ground  he 
should  take  care  to  be  able  to  keep  it.  We 
have  never  dreamt,  throughout  the  whole 
discussion,  of  touching  on  the  political  bias 
of  the  Commissioners ;  and  the  Pamphleteer 
had  been  wiser  had  he  not  done  so. 

6.  What  in  reality,  &c]  These  were 
some  of  the  arguments  adduced  against  the 
measure,  and  we  cannot  enforce  them  in 
better  words  than  the  following,  which 
cannot  be  too  often  repeated.  They  relate 
to  the  Welch  Judicature ;  that  is,  to  Local 
Courts,  as  near  as  possible  like  those  wished 
to  he  established. 

"  The  Welsh  judicature  I  believe  to  be  the 
worst  that  was  ever  established.  *  *  The  Welsh 
Judges  never  change  their  circuit.  One  of 
them,  for  instance,  goes  the  Carmarthen  cir- 
cuit, another  the  Brecon  circuit,  and  a  third 
the  Chester  circuit — but  always  the  same  cir- 
cuit. And  what  is  the  inevitable  conse- 
quence ?  Why,  they  become  acquainted  with 
the  gentry,  the  magistrates,  almost  with  the 
tradesmen  of  each  district,  the  very  witnesses 
who  come  before  them,  and  intimately  with  the 
practitioners,  whether  counsel  or  attornies. 
The  names,  the  face,  the  character,  the  histo- 
ries of  all  tiinte  persons  are  familiar  to  them ; 

«  See  6  L.  O.  129. 
d  See  the  speech,  6  L.  O.  165. 
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and  out  of  this  too  great  knowledge  grow  are  put  into  our  heads,  we  are  inclined  to 
likings  and  prejudices  which  never  can  by  any   think  ^  tho8e  who  throw  8U8picion  on 


minster  Hall."  e 

If,  therefore,  these  arguments  have  been 
used,  they  were  derived  from  a  good  autho- 
rity— that  of  the  present  Lord  Chancellor; 
not  delivered  inconsiderately,  but  first  writ- 
ten, then  spoken,  then  printed,  proved,  re- 
vised and  re-revised,  and  presented  to  the 
orator's  friends  as  the  favourite  production 
of  his  head,  hand,  and  pen. 

We  have  now,  we  hope,  disposed  of  the 
arguments  of  the  Pamphleteer,  perhaps 
having  devoted  too  much  time  and  space  to 
them ;  but  we  were  anxious  to  prove  that,  if 
this  is  all  that  can  be  said  in  favour  of  these 
measures,  they  should  never  become  the 
law  of  the  land.  At  the  close  of  this  divi- 
sion of  the  pamphlet,  the  author  is  pleased 
to  make  some  remarks  on  the  opponents  of 
these  measures,  to  whom  he  thus  courteously 
and  generally  adverts,  in  speaking  of  the 
difficulties  of  carrying  any  measures  relating 
to  law  reform : 


began  by  making  no  reflections ;  but  as  the 
writer  is  fond  of  old  adages  he  may  recol- 
lect one  about  glass  houses.  If  inference  is 
to  be  resorted  to,  as  much  may  be  inferred 
against  the  writer  as  against  the  persons 
whom  he  would  attack ;  but  as  we  are  al- 
ways ready  to  argue  matters  temperately 
on  their  merits,  and  without  imputing  mo- 
tives, on  this  point  we  shall  reserve  our 
thoughts  to  ourselves. 

FURTHER   MEMOIR   OF  THE  LATE 
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"  Difficulties,"  he  says,  "  which,  arising 
first  from  the  complexity  of  the  subject,  the 
variety  of  aspects  under  which  every  point 
must  he  examined,  the  mass  of  detail  to  be  at- 
tended  to,  and  lastly,  the  interested  and  end- 
less hostility  arising  from  attornies,  barrister*, 
clerks,  and  holders  of  offices  with  large  fees  and 
small  duties.  *  *  Professional  men,  wedded  to 
forms  and  ancient  practices,  seek  to  alarm  the 
public  by  mysterious  warnings  of  the  approach- 
ing dissolution  of  all  the  bonds  which  hold  so- 
ciety together;  compensation  for  overgrown 
salaries,  down  to  the  smallest  contingent  fee, 
is  clamoured  for  or  humbly  begged.  And  be- 
fore the  reform  can  be  effected,  the  assertions 
and  the  arguments  of  the  one  class  are  to  be 
contradicted  and  refuted ;  the  claims  of  the 
other  are  to  be  estimated  with  care,  and  rea- 
sonably satisfied,  in  addition  to  all  the  labours 
and  knowledge  requisite  to  render  the  measure 
entirely  perfect  and  complete  " — p.  73. 

Now  this  is  all  very  well,  although  some- 
what savouring  of  common-place;  but  if 
the  motives  of  the  opponents  of  the  mea- 
sure are  all  sordid  and  interested,  may  not 
those  of  its  favourers  be  the  same?  The 
Lord  Chancellor  will  be  an  evident  gainer 
by  the  success  of  the  scheme  of  Local 
Courts ;  but  this  we  pass  over.  May  we  be 
permitted  to  ask,  however,  whether  his  ad- 
herents may  not  also  benefit  by  it  ?  Some 
nice  things  will  then  have  to  be  given  away, 
— not  a  few  of  them.     If  motives,  therefore, 

•  From  "  The  Speech  of  H.  Brougham,  Esq., 
M.  P.,  in  the  House  of  Commons,  on  Mon- 
day, Feb.  7,  1828.    H.  Colburn." 


To  the  Editor  of  the  Legal  Observer. 

Sir, 
In  your  number  for  June  last,  Vol.  VI., 
p.  46,  a  correct  and  candid   memoir  was 
inserted  of  the   late  widely-lamented  Pro- 
fessor Park.    But  as  some  added  particulars 
may  not  prove  unacceptable  to  several  of 
your  readers,  I  proceed  to  supply  such  as 
have  since  been  called  to  recollection  by  one 
whose   near  relationship  yielded  the  best 
means  of  imparting  accurate  information. 
And  in  the  first  place,  allow  me  to  rectify  a 
mistake  which  the  Editor  of  the  Law  Maga- 
zine has  fallen  into,  by  expressing  a  belief 
that "  he  was  educated  at  a  private  school." 
He  was  indebted  for  his  distinguished  ac- 
quirements neither  to  school  nor  college, 
nor  to  tutors  at  home — where  he  continued 
till  the  age  of  twenty.     Under  favour  of  a 
gracious  Providence,  and  the  strenuous  exer- 
tions of  a  highly -gifted  mind,  his  attain- 
ments were  peculiarly  his  own ;  and  he  was 
in  truth,  what  he  avowed  himself  to  be,  in 
his  testimonial  as  a  candidate  for  the  Law 
Professorship  of  King's  College,  "  a  self- 
educated  man."     On  removing  from  London 
to  Hampstead  it  was  his  father's  intention  to 
have  placed  him  as  a  day-scholar  at  the  long 
established  seminary  of  Messrs.  Johnston  and 
Bidmead,  where  many  have  been  trained  for 
the  Charter-house;  but  the  deplorable  ra- 
vage made  upon  his  constitution  by  a  scarlet 
fever  and  putrid  sore  throat  disqualified  him, 
through  defect  of  hearing,  from  standing  up 
in  a  class  at  any  school,  and  laid  the  basis 
of  that  nervous  consumption  which  under- 
mined his  comfort  and  his  life. 

By  removal  to  Hampstead  when  only  ten 
years  old,  that  village  became  to  him  as  a 
native  place.  Hence,  from  his  partiality  for 
its  local  attractions,  and  his  avidity  for  re- 
condite research,  he  undertook  to  prepare  a 
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topographical  and  natural  history  of  the 
same,  which  was  completed  in  November 
1813,  and  published  not  long  after,  while 
the  historian  was  in  his  minority.*  This 
undertaking  was  wholly  unproductive  of 
profit,  from  the  great  expense  incurred  by 
drawings  and  engravings  for  its  embellish- 
ment; but  it  obtained  for  its  juvenile  au- 
thor a*  considerable  share  of  celebrity  with 
topographers  and  antiquaries,  and  led  to  a 
permanent  habit  of  studious  application. 
An  address  to  the  reader  was  concluded  with 
this  intimation — "  The  severer  studies  of  an 
arduous  profession  now  call  upon  me  to  bid 
a  final  adieu  to  those  literary  blandishments 
which  have  beguiled  my  youthful  days." 
That  profession  was  entered  upon  in  1813, 
under  the  amicable  auspices  of  Mr.  Sey- 
mour, then  a  solicitor,  (and  now  a  magis- 
trate at  Brighton,)  at  whose  office  he  ac- 
quired a  general  insight  as  to  the  routine  of 
legal  practice  in  its  several  departments. 
He  was  next  associated  as  a  pupil  with 
Mr.  Preston,  the  eminent  counsel,  .under 
whose  initiation  he  continued  two  years, b 
and  then  commenced  practice  on  his  own 
account,  as  a  conveyancer  under  the  bar. 
He  entered  as  a  student  at  Lincoln's  Inn  on 
November  14,  1815,  and  was  called  to  the 
bar  on  February  .6,  1822.  His  •' Treatise 
on  the  Law  of  Dower,"  a  book  in  high  esti- 
mation with  professional  men,c  was  pub- 
lished in  1819:  his  "Suggestions  on  the 
Composition  and  Commutation  of  Tithes," 
in  1823.  And  here  it  may  be  allowed  me 
to  rectify  another  error  in  the  Law  Maga- 
zine, which  asserts  that  this  publication 
"  subsequently  led  to  his  being  employed 
to  draw  up  a  bill  for  the  purpose."  Now 
the  nict  is,  that  the  bill  which  he  drew  up 
was  introduced  into  the  House  of  Commons 
by  K.  W.  Newman,  Esq.,  in  the  session  of 
1817 — i.  e.  six  years  before. 

But  the  production  on  which  he  exerted 
himself  with  most  intense  ardour  was  the 
"Contre-Projfctto  the  Humphreysian  Code," 


*  Some  Addenda  and  Corrigenda  were 
printed  in  1818,  and  subjoined  to  the  unsold 
copies. 

*  When  he  had  been  with  him  about  three 
months,  Mr.  Preston  said,  '•  Park  will  do — 
he  has  got  an  analytical  head ;"  and  in  conse- 
quence, he  was  assigned  to  form  ;in  "  analyti- 
cal index''  to  a  work  on  Conveyancing,  which 
drew  forth  a  valuable  encomium  from  his  em- 
ployer; and  in  subsequent  life,  many  instances 
of  friendly  and  flattering  regard  were  shewn. 

c  Mr.  Eden  described  it  as  "  a  very  valuable 
and  learned  treatise."  See  Brown's  Cases  in 
Chancery,  by  Eden,  vol.  2.  p.  633. 


&c,  published  in  1828.d  During  the  pre- 
paration  of  this  work,  he  sometimes  toiled 
for  fourteen  hours  a  day ;  and  the  propel- 
ling impulse  was  his  firm  belief  "  that  the 
actual  adoption  of  the  project  proposed  by 
Mr.  Humphreys  would,  next  to  revolution, 
be  one  of  the  greatest  national  calamities 
that  could  be  inflicted  on  this  country."  To 
oppose  it,  therefore,  with  all  the  energy  of 
his  intellectual  powers,  became  not  only  a 
professional  but  a  patriotic  duty ;  and  his 
laudable  efforts  were  crowned  with  ultimate 
success.6  The  cloud-capt  speculation  of 
Mr.  Humphreys  vanished  into  air,—  "  into 
thin  air,  and  left  no  track  behind." 

In  the  months  of  March,  April,  and  Au- 
gust 1830,  he  put  forth  three  "Juridical 
Letters,"  under  the  signature  of  Eunomus, 
in  reference  to  the  crisis  of  law  reform,  as 
stated  in  your  biographical  notice.  Those 
letters  contributed  materially  to  raise  his 
reputation,  and  to  attract  the  attention  of 


d  Mr.  Humphreys  sent  a  letter  to  my  son,  in 
acknowledgment  of  his  politeness  for  present- 
ing him  with  a  copy  of  his  book,  and  thus 
liberally  spoke  of  its  contents :—"  While  I 
bear  testimony  to  the  extent  of  literary  re- 
search and  your  ability  to  wield  the  weapon 
acquired  by  it,  I  cannot  but  admit  the  fairness 
with  which  you  discuss  the  topic  in  question. 
Perhaps  it  may  be  finally  found,  that  we  differ 
more  in  words  than  things."  To  the  last  ten- 
tence  my  son  made  this  reply :— "  Could  1 
bring  myself  to  see  that  the  difference  between 
us  is  only  a  difference  of  trortfs,  I  would  be 
the  first  to  declare  that  fact  to  the  public.  But 
I  cannot  see  how  the  difference  between  prim- 
ing  and  lopping  a  full  grown  tree,  and  rooting 
it  up  and  planting  a  new  scion,  ever  can  be  a 
difference  in  words  only.  Would  they  say  fo, 
who  would  lose,  for  all  their  time,  the  fruit 
and  the  shade  ? " 

«  Several  testimonies  of  high  approval  were 
received  from  honourable  personages  on  the 
bench  and  at  the  bar,  in  England  ;  while  from 
celebrated  jurists  on  the  continent,  at  Louvain, 
at  Geneva,  and  Gottingen,  he  had  laudatory 
encouragements;  also  from  Judge  Story  and 
the  Provost  du  Ponceau  in  North  America  ; 
the  latter  of  whom  gave  him  a  pressing  invi- 
tation to  Pennsylvania.  Southey,  our  laureate, 
a  man  above  all  praise,  sent  me  word  he  had 
read  the  "  Contre-Projet"  carefully,  and  with 
thorough  satisfaction— "  in  these  times  (he 
added)  it  is  a  consolation  and  a  comfort  to  *ec 
that  we  have  such  a  mind  among  us."  One 
barrister,  indeed,  a  Benthamite  of  some  dis- 
tinction, called  the  book  "  an  elaborate  de- 
fence of  the  opinion  trade."  But  its  author 
purposed  to  ask  that  gentleman — "  whether  he 
thought  the  judicial  a  better  trade  for  the  puh- 
lic  than  the  opinion  trade,  or  to  pay  five  hun- 
dred guineas  than  five  ?" 
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many  learned  in  the  law.  In  September  of 
the  same  year  he  printed  (for  distribution  to 
the  members  of  the  Council  only)  a  decla- 
ration of  his  views  and  pretensions  in  respect 
to  the  professorship  of  law  and  jurisprudence 
in  King's  College,  for  which  he  offered  him- 
self as  a  candidate.  In  January  1831  he 
was  appointed  to  the  professor's  chair,  but 
in  such  a  fragile  state  of  health  as  called 
more  for  diminution  than  an  increase  of 
studious  labour,  and  which  paternal  solici- 
tude would  have  dissuaded  him  from  entering 
upon.  By  some  of  his  legal  friends  it  was 
made  an  argument  of  dissuasion,  that  the 
appointment  would  be  very  destructive  to 
his  practice ; f  and  this  in  a  considerable 
deg  ee  it  proved,  from  the  necessity  of  relin- 
quishing clients,  that  he  might  have  leisure 
for  the  composition  of  his  lectures,  most  of 
which  were  written  under  such  a  compli- 
cation of  bodily  maladies  *  as  nothing  but  a 
post  mortem  examination  could  have  re- 
vealed. Hypercriticism  itself  may  be  dis- 
armed to  know,  they  were  the  product  of  a 
martyr  on  the  rack  of  disease,  who  even 
amid  the  ordeal  of  suffering  was  most  anx- 
ious to  discharge  the  duties  of  his  high 
official  station. h 

On  November  1,  1831,  he  delivered  his 
first  general  introductory  lecture  at  the  Col- 
lege, and  this  he  separately  printed.  That 
delivered  January  31,  1832,  previous  to  the 

*  It  became  a  matter  of  personal  regret  that 
the  Council  did  not  accede  to  his  request  of 
having  a  "  common  law  professor"  appointed ; 
as  the  heavy  burden  of  the  whole  department 
was  sadly  destructive  of  the  power  of  amply 
considering  what  he  had  written.  And  he  too 
presciently  declared,  early  in  the  present  year, 
"  King's  College  will  be  the  death  of  me.5' 

s  The  examinations  before  Christmas  were 
very  trying  to  his  nerves,  and  (as  he  wrote  me 
word)  to  the  old  wreck  of  a  hull  which  was 
strained  to  pieces  already.  Mr.  Price  had  most 
kindly  proffered  to  relieve  the  labours  of  my 
son,  by  delivering  three  lectures  prepared  by 
himself,  "  on  the  origin  and  nature  of  base  te- 
nures :"  but  his  own  declining  health  forbade 
the  fulfilment  of  his  purpose. 

h  Looking  forward,  with  a  hope  which  never 
failed  him,  to  some  favourable  result,  from 
what  he  termed  a  "  sea-sitle  fallow,"  he  ven- 
tured on  a  remove  to  Brighton  in  such  a  state 
of  weakness  and  decay,  as  to  make  it  an  awful 
journey,  and  a  peculiar  mercy  that  he  reached 
his  journey's  end.  There  he  was  put,  by  his 
early  friend,  Mr.  Seymour,  under  the  care  of 
Dr.  Todd,  whose  tenderness  and  generosity  he 
gratefully  mentioned,  as  being  more  like  those 
of  a  brother  than  a  physician.  The  Doctor 
was  by  his  bedside  when  he  departed  in  peace, 
on  the  23d  of  last  May,  at  the  age  of  39.  His 
friend  Mr.  Price  died  on  the  very  same  day. 


course  on  "  Positive  Law,"  was  inserted  in 
your  Monthly  Record  for  February.  That 
introductory  to  the  course  on  "  Scientific 
Law"  appeared  in  the  following  month. 
A  lecture  on  the  supposed  distinction  be- 
tween Law  and  Equity,  delivered  in  April, 
was  printed  as  a  pamphlet.  His  fifth  lec- 
ture, on  Scientific  Law,  was  mostly  inserted 
in  your  number  for  May.  A  lecture  re- 
lating to  systems  of  Registration  and  Con- 
veyancing, and  introductory  to  a  course  on 
the  "  Practice  of  Conveyancing,"  was  de- 
livered on  Oct.  30th,  and  printed  in  your 
Supplement  for  November,  and  also  apart. 
There  is  a  moral  monition  at  its  conclusion, 
addressed  to  the  junior  portion  of  his  au- 
ditors, which  seems  deserving  of  serious 
and  practical  regard  from  every  student  in 
the  law.1 

Four  of  his  lectures,  selected  from  a 
course  on  the  "  Theory  and  Practice  of  the 
Constitution,"  were  published  in  March 
1832,  under  the  title  of  "  Dogmas  of 
the  Constitution."  The  editor  of  the  Law 
Magazine  characterises  it  as  "a  book  pos- 
sessing little  merit  of  any  kind ;"  yet  there 
was  a  time  when  praise  from  my  son  was 
allowed  to  proceed  a  laudato  viro!  Sou- 
they,  the  candid,  said  he  had  perused  the 
book  "  with  pleasure  and  profit,  and  entire 
satisfaction ;"  and  his  friend  Coleridge  ex- 
pressed himself  "  much  pleased  with  what 
had  been  done,  and  interested  in  it." 

In  October  1832,  he  printed,  for  private 
circulation,  a  letter  on  "  Conservative  Re- 
form," addressed  to  Sir  William  Betham. 
This  letter  was  fraught  with  liberal  feeling 
and  sound  sense ;  but  the  misfortune  is 
(as  an  observant  friend  remarked),  that  while 
many  profess  to  feel  any  cogent  truth,  few 
will  unite  to  put  in  practice  the  measures 
which  are  calculated  to  advance  it. 

It  remains  to  notice,  in  this  matter  of  fact 
narration,  that  the  honorary  degree  of  LL.D. 
was  conferred  upon  him  by  the  University 
of  Gottingen,  on  October  8,  1832.  In 
naming  this,  the  editor  of  the  journal  he- 
fore  mentioned,  has  given  an  obliquity  of 
direction  to  his  hand-grenade  against  the 
fair  fame  of  a  foreign  university,  as  well  as 
that  of  his  once  applauded  friend  J     But 

1  He  had  projected  a  course  of  lectures  "on 
the  application  of  maxims  of  law  to  actual 
practice." 

i  •■  The  degree,"  writes  that  editor,"  isnever 
refused  to  any  foreign  professors  or  writers  of 
name  who  may  apply  for  it,  and  be  willing  to 
pay  the  fees."  This  innuendo  was  obviously 
designed  to  make  the  favour  appear  valueless. 
From  communications  now  in  my  possession, 
it  appears  that  '*  the  very  head  and  front  of 
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the  school  apologue   of.  Yulye$  et  Uv<e  is 
fo  often  exemplified  in  after  life,  that  it  be- 
comes trite  to  point  the  application. 
I  am,  Sir, 

Your  humMe  servant, 

Tho.  Park. 
Uitmpstrad,  Oft.  30. 
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FORGERY    OP   STAMPS,   &C^ 

3  &  4  W.  4.  c.  97. 

[Continued  from  p.  25.] 

Search  Warrant*. 

10.  Provided  that  any  person  who  shall  ex- 
erute  any  such  warrant  shall,  if  required,  give 
to  the  person  in  wh«»se  custody  or  possession 
any  .stamps  shall  he  found  and  seized  an  ac- 
knowledgment of  the  number,  particulars,  and 
auiouut  of  the  stamps  so  seized,  and  shall  per- 
mit such  last-mentioned  person,  or  any  person 
employed  by  him,  to  mark  the  same  before  the 
removal  thereof ;  and  if  the  person  in  whose 
custody  or  possession  any  stamps  shall  be  so 
found  and  seized  shall  be  or  shall  have  been 
within  the  time  aforesaid  a  licensed  vendor  of 
stamps,  he  shall  be  entitled  to  claim  and  re- 
ceive in  money  from  the  Commissioners  of 
Stamps  the  amount  of  such  of  the  stamps  so 
seizea  as  shall  be  found  to  be  genuine,  (de- 
ducting therefrom  such  per-ccntage  as  is  al- 
lowed by  law  on  the  purchase  of  stamps  of  the 
like  description),  and  also  to  receive  the 
amount  of  the  vellum,  parchment,  or  paper 
whereon  the  same  shall  be  impressed,  accord- 
ing to  the  rates  at  which  vellum,  parchment, 
and  paper  of  the  like  quality  and  description 
shall  he  sold  by  the  said  Commissioners  or 
their  distributors  of  stamps;  or,  if  the  said 
Commissioners  shall  think  fit,  such  of  the  said 
stamps  so  seized  as  shall  be  found  to  be  genu- 
ine shall  be  returned  to  the  person  from  whose 
custody  or  possession  the  same  shall  have  been 
taken,  with  such  reasonable  amends  as  the 
Lords  Commissioners  of  his  Majesty's  Trea- 
sury may  think  fit  to  award. 

my  son's  offending"  consisted  in  having  inti- 
mated a  wish  to  his  learned  and  lamented 
friend.  Richard  Price,  Esq.,  (barrister  at  law, 
and  editor  of  Warton's  Poetical  History.)  that 
the  applause  bestowed  on  his  writings  by  some 
of  the  literati  at  Gottingen,  might  be  followed 
by  the  distinction  of  a  degree.  Such  wish  was 
imparted  by  Mr.  Price  to  his  erudite  friend, 
Professor  Grimm,  and  the  faculty  of  advocates 
vouchsafed  the  honour—  "  having  real  pleasure 
in  publicly  acknowledging  the  erudition  and 
merits  of  Mr.  Park,"  as  the  letter  averred, 
which  announced  the  grant  of  the  diploma. 

[We  are  happy  to  insert  this  further  notice 
of  the  amiable  and  learned  person  to  whom  it 
relates,  as  coming  from  his  nearest  relative; 
but  we  really  know  nothing  of  the  private  mat- 
ters at  which  it  seems  to  glance.    Ed.] 


Penalties  for  having  forged  Stamps. 

11.  That  whenever  any  vellum,  parchment, 
or  paper  shall  be  found  in  the  possession  of 
any  person  licensed  to  vend  or  deal  in  stamps, 
or  who  shall  have  been  so  licensed  at  any  time 
within  six  calendar  months  then  next  preced- 
ing, such  vellum,  parchment,  or  paper  having 
thereon  any  false,  forged,  or  counterfeit  stamp, 
mark,  or  impression  resembling  or  represent- 
ing, or  intended  or  liable  to  pass  or  be  mis- 
taken for  any  stamp,  mark,  or  impression  of 
any  die,  plate,  or  other  instrument  which  at 
any  time  whatever  hath  been  or  shall  or  may 
be  provided,  made,  or  used  by  or  under  the 
direction  of  the  Commissioners  of  Stamps,  for 
the  purpose  of  expressing  or  denoting  any 
stamp  duty  whatever,  then  and  in  every  such 
case  the  person  in  whose  possession  such  vel- 
lum, parchment,  or  paper  shall  be  so  found 
shall  be  deemed  and  taken  to  have  so  had  tUe 
same  in  his  possession  with  intent  to  vend,  use, 
or  utter  the  same  with  such  false,  forged,  or 
counterfeit  stamp,  mark,  or  impression  there- 
on, unless  the  contrary  shall  be  satisfactorily 
proved :  and  such  person  shall  also  be  deemed 
and  taken  to  have  such  vellum,  parchment,  or 
paper  so  in  his  possession,  knowing  the  stamp, 
mark,  or  impression  thereon  to  be  talse,  forced, 
and  counterfeit,  and  such  person  shall  he  liable 
to  all  penalties  and  punishments  by  law  im- 
posed or  inflicted  upon  persons  vending,  using, 
uttering,  or  having  in  possession  false,  forged, 
or  counterfeit  stamps,  knowing  the  same  to  be 
false,  forged,  or  counterfeit,  uuless  such  per- 
son shall  in  every  such  case  satisfactorily  prove 
that  such  stamp  or  stamps  was  or  were  pro- 
cured by  or  for  such  person  from  some  distri- 
butor of  stamps  appointed  by  the  said  Com- 
missioners, or  from  some  person  licensed  to 
deal  in  stamps  under  the  authority  of  this  act. 

12.  That  if  any  person  shall  knowingly  and 
without  lawful  excuse,  (the  proof  whereof  shall 
lie  on  the  person  accused)  have  in  his  posses- 
sion any  false,  forged,  or  counterfeit  die,  plate, 
or  other  instrument,  or  part  of  any  such  die, 
plate,  or  instrument,  resembling  or  intended 
to  resemble,  either  wholly  or  in  part,  any  die, 
plate,  or  other  instrument  which  at  any  time 
whatever  hath  been  or  shall  or  mav  be  pro- 
vided, made,  or  used,  by  or  under  the  direc- 
tion of  ihe  Commissioners  of  Stamps,  for  the 
purpose  of  expressing  or  denoting  any  stamp 
duty  whatever ;  or  it  any  person  shall  know- 
ingly and  without  lawful  excuse  (the  proof 
whereof  shall  lie  on  the  person  accused)  have 
in  his  possession,  any  vellum,  parchment,  or 
paper  having  thereon  the  impression  of  any 
such  false,  forged,  or  counterfeit  die,  plate,  or 
other  instrument,  or  part  of  any  such  die, 
plate,  or  other  instrument  as  aforesaid,  or  having 
thereon  any  false,  forged,  orcounterfeit  stamp, 
mark,  or  impression  resembling  or  representing, 
either  wholly  or  in  part,  or  intended  or  liable  to 
pass  or  be  mistaken  for,  the  stamp,  mark,  or 
impression  of  any  such  die,  plate,  or  other  in- 
strument which  hath  been  or  shall  or  may  be 
so  provided,  made,  or  used  as  aforesaid,  know- 
ing such  false,  forged,  or  counterfeit  stamp, 
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mark,  or  impression  to  l»e  false,   forged  or 
counterfeit ;  or  if  any  person  shall  fraudulent- 
ly use,  join,  fix,  or  place  for,  with,  or  upon 
any  vellum,  parchment,  or  paper,  any  stamp, 
mark,  or  impression  which  shall  have  been  cut, 
torn,  or  gotten  off  or  removed  from  any  other 
vellum,  parchment,  or  paper;  or  if  any  person 
shall  fraudulently  erase,  cut,  scrape,  discharge, 
or  get  out  of  or  from  any  stamped  vellum,  parch- 
ment, or  paper,  any  name,  sum,  date,  or  other 
matter  or  thing  thereon  written,  printed,  or 
expressed,  with  intent  to  use  any  stamp  or 
mark  then  impressed,  or  being  upon  such  vel- 
lum, parchment,  or  paper,  or  tnat  the  same 
may  be  used  for  any  deed,  instrument,  matter, 
or  thing  in  respect  whereof  any  stamp  duty  is 
or  shall  or  may  be  or  become  payable ;  or  if 
any  person  shall  knowingly  use,  utter,  sell,  or 
expose  to  sale,  or  shall  knowingly  and  without 
lawful  excuse  (the  proof  whereof  shall  lie  on 
the  person  accused)  have  in  his  possession  any 
stamped  vellum,  parchment,  or  paper  from  or 
off  or  out  of  which  any  such  name,  sum,  date, 
or  other  matter  or  thing  as  aforesaid  shall  have 
been  fraudulently  erased,  cut,  scraped,  dis- 
charged, or  gotten  as  aforesaid  ;  then  and  in 
every  such  case  every  person  so  offending,  and 
every  person  knowingly  and  wilfully  aiding,  abet- 
ting, or  assisting  ony  person  in  committing  any 
such  offence",  and  being  thereof  lawfully  convict- 
ed, shall  be  adjudged  guilty  of  felony,  and  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  life,  or  for 
any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four 
years  nor  less  than  two  years. 

Searching1  Suspected  Houses. 

13.  That  on  any  information  given  before 
any  Justice  of  the  Peace  upon  the  oath  of 
one    or    more  credible    person    or  persons 
(which  oath  such  Justice  is  hereby  empowered 
to  administer)  that  there  is  just  cause  to  sus- 
pect any  person  of  being  or  having  been  in 
any  way  engaged  or  concerned   in    making 
any  false  or  counterfeit  die,  plate,  or  other  in- 
strument, or  unlawfully  marking  or  impressing 
any  stump,  mark,  or  impression  on  any  vel- 
lum, parchment,  or  paper  with  any  such  die, 
plate,  or  instrument ;  or  in  the  unlawful  pos- 
session of  any  forged  or  counterfeit  die,  plate, 
or  instru merit,  or  of  any  vellum,  parchment, 
or  paper  with  any  counterfeit  stamp,  mark,  or 
impression  thereon ;  or  in  unlawfully  or  frau- 
dulently, or  without  due  authority,  marking  or 
impressing  any  lawful  stamp  on  any  vellum, 
parch  merit,  or  paper,  or  in  causing  or  procur- 
ing the  same  to  be  so  marked  or  impressed,  or 
in  aiding,  abetting,  or  assisting  in  so  marking 
or  impressing  the  same;  or  in  the  unlawful 
possession  of  any  vellum,  parchment,  or  paper, 
or  other  material,  unlawfully  or  fraudulently  or 
without  due  authority  stamped    or  marked, 
contrary  to  any  of  the  provisions  or  regulations 
contained  in  any  act  relating  to  stamp  duties ; 
or  of  being  or  having  been  in  any  way  engaged 
or  concerned  in  the  fraudulent  erasing,  cutting, 
scraping,  discharging,  or  getting  out  of  or 


from  or  off  any  stamped  vellum,  parchment, 
or  paper  any  matter  or  thing  thereon  written, 
printed,  or  expressed ;  or  in  the  unlawful  pos- 
session of  any  stamped  vellum,  parchment,  or 
paper  from  or  off  or  out  of  which  any  matter 
or  thing  shall  have  been  fraudulently  erased, 
cut,  scraped,  discharged,  or  gotten  as  afore- 
said, then  and  in  every  or  any  of  the  said 
cases  it  shall  be  lawful  for  such  Justice  by  war- 
rant under  his  hand  to  cause  any  and  every 
dwelling  house,  room,  workshop,  outhouse, 
or  other  building,  yard,  garden,  or  other  place, 
belonging  to  such  suspected  person,  or  where 
any  such  person  shall  be  suspected  of  being  or 
of  having  been  in  any  way  engaged  or  con- 
cerned in  the  commission  of  any  such  offence 
as  aforesaid,  or  of  secreting  any  such  die, 
plate,  or  instrument,  or    any  such  vellum, 
parchment,  or  paper,  or  any  of  the  machinery, 
implements,  or  utensils  necessary  or  applica- 
ble to  the  commission  of  any  such  offence  as 
aforesaid,  to  be  searched  for  any  such  stamped 
vellum, parchment,  or  paper,  and  for  any  such 
die,  plate,  or  instrument,  machinery,  implement, 
or  utensil,  or  other  matter  or  thing  as  aforesaid ; 
and  if  any  of  the  said  several  matters  and 
things  shall  be  found  in  any  place  so  searched, 
or  in  the  custody  or  possession  of  any  person 
whatsoever  not  having  the  same  by  some  law- 
ful authority,  it  shall  be  lawful  for  the  person 
finding  any  such  matters  or  things  to  seize  the 
same  respectively,  and  to  carry  the  same  forth- 
with to  the  Justice  by  whom  such  warrant 
shall  be  granted,  or  to  any  other  Justice  of  the 
Peace  having  jurisdiction  where  the  same  shall 
be  seized,  who  shall  cause  the  same  to  be  se- 
cured and  produced  in  evidence  against  any 
person  who  shall  or  may  be  prosecuted  in  any 
Court  of  Justice  for  any  of  the  offences  afore- 
said;  and  afterwards  the  said   matters  and 
things  so  seized,  whetherproduced  in  evidence 
or  not,  shall,  by  order  of  the  Court  or  Judge 
before  whom  such  offender  shall  be  tried,  or 
by  order  of  some  Justice  of  the  Peace  in  case 
there  shall  be  no  such  trial,  be  delivered  over 
to  the  Commissioners  of  Stamps,  to  be  defaced 
or  destroyed,  or  otherwise  disposed  of,  as  the 
said  Commissioners  shall  think  fit. 


Penalty  on  Hawking  Stamps. 

14.  That  if  any  person,  whether  he  shall  be 
licensed  to  vend  or  deal  in  stamps  or  not,  shall 
hawk  or  carry  about  for  sale  or  exchange  any 
stamped  vellum,  parchment,  or  paper,  or  if 
any  person  shall  utter  or  offer  for  sale  or  ex- 
change, at  any  house,  shop,  or  place  other 
than  "the  house  or  shop  in  which  he  shall  reside 
or  bond  fide  carry  on  his  trade  or  business,  any 
suchstamped  vellum,  parchment,  orpaper,  every 
such  person  shall  forfeit  the  sum  of  twenty 
pounds,  over  and  above  any  penalty  to  which  he 
may  be  liable  for  vending  or  dealing  in  stamps, 
without  being  licensed  so  to  do ;  and  it  shall 
moreover  be  Lawful  for  any  person,  without  any 
other  warrant  than  this  act,  for  that  purpose  to 
apprehend  any  person  so  hawking,  carrying 
about,  uttering,  or  offering  for  sale  or  ex- 
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change  such  stamped  vellum,  parchment,  or 
paper,  and  to  take  him  or  cause  him  to  be 
taken  before  any  Justice  of  the  Peace  having 
jurisdiction  where  the  offence  shall  be  com- 
mitted, who  shall  hear  and  determine  the  mat- 
ter ;  and  if  the  offender  shall  not  immediately 
on  bis  conviction  pay  the  said  penalty,  such 
Justice  shall  commit  him  to  prison  for  any 
period  of  time  not  less  than  one  nor  more 
than  three  calendar  months,  unless  such  pe- 
nalty shall  be  sooner  paid  or  satisfied ;  and  all 
stamped  vellum,  parchment,  and  paper  which 
shall  be  found  in  the  possession  of  such  offend- 
er shall  be  forfeited  to  his  Majesty,  and  shall 
be  taken  possession  of  by  such  Justice,  and 
be  delivered  over  to   the  Commissioners  of 
Stamps,  to  be  disposed  of  in  any  manner  as  they 
shall  think  fit :  Provided  always,  that  if  such 
offender  shall  not  be  apprehended  and  pro- 
reeded  against  in  the  manner  hereinbefore  di- 
rected, then  the  said  penalty  of  twenty  pounds 
shall  be  recoverable  by  any  other  of  the  ways 
and  means  provided  for  the  recovery  of  penal- 
ties incurred  under  this  act. 

Seizing1  suspected  Stamps. 

15   That  it  shall  be  lawful  for  any  Justice 
of  the  Peace  having  jurisdiction  where  any 
stamped  vellum,  parenment,  or  paper  shall  be 
or  be  supposed  to  be  concealed  or  deposited 
upon    any    reasonable    suspicion   that    such 
stamped  vellum,  parchment,  or  paper  has  been 
stolen  or  fraudulently  obtained,   to  issue  his 
warrant  for  the  seizing  and  detaining  of  such 
stamped  vellum,  parchment,  and  paper,  and 
for  rpprehendiug  and  bringing  before  such 
Justice  or  any  other  Justice  within  the  same 
jurisdiction  the  person  in  whose  possession  or 
custody  such  stamped  vellum,  parchment,  or 
paper  shall  be  found,  to  be  dealt  with  accord- 
ing to  law ;  and  if  such  person  shall  omit  or 
refuse  to  account  for  the  possession  of  such 
stamped  vellum,  parchment,  or  paper,  or  shall 
lie  unable  satisfactorily  to  account  for  the  pos- 
session thereof,  or  it  shall  not  appear  that  the 
same  was  or  were  purchased  by  him  at  the 
head  office  for  stamps  in  Westminster  or  Edin- 
burgh, or  from  some  distributor  or  sub-distri- 
butor of  stamps,  or  some  vendor  of  stamps 
duly  licensed  under  the  authority  of  this  act, 
then  and  in  every  such  case  such  stamped  vel- 
lum,   parchment,  and  paper,    or  such  part 
thereof  of  which  no  account  or  no  satisfactory 
account  shall  he  given,  or  which  shall  not  ap- 
pear to  have  been  purchased  at  either  of  the 


paper  so  forfeited,  or  any  part  thereof,  was  or 
were  stolen  or  otherwise  fraudulently  obtained 
from  him,  and  it  shall  also  appear  that  the 
same  was  or  were  purchased  by  him  at  either 
of  the  said  head  offices,  or  from  some  distri- 
butor or  sub- distributor  or  licensed  vendor  of 
stamps  as  aforesaid,  it  shall  be  lawful  for  such 
person  to  have  the  same,  or  such  part  thereof  as 
shall  be  so  proved  to  have  been  stolen  or  frau- 
dulently obtained  from  him,  delivered  up  to 
him,  on  producing  a  certificate  under  the  hand 
and  seal  of  such  J  ustice  that  the  right  of  such 
person  therein  hath  been  duly  proved:  Pro- 
vided also,  that  no  such  certificate  shall  be 
given  unless  notice  in  writing  under  the  hand 
of  such  Justice  shall  be  given  to  the  solicitor 
of  stamps  seven  clear  days  at  the  least  previ- 
ously to  the  day  of  hearing  any  claim,  in  re- 
spect of  such  stamped  vellum,  parchment,  or 
paper,  of  the  time  and  place  appointed  for 
such  hearing. 

[To  be  continued?] 


LAW   LECTURES   AT  THE   INCOR- 
PORATED LAW  SOCIETY. 


The  first  of  these  Lectures,  which  was  de- 
livered by  Mr.  Wilde,  in  the  Hall  of  this 
Institution,  on  the  4th  instant,  introductory 
to  a  course  on  the  Principles  and  Practice 
of  Conveyancing,  has  been  published,  and 
we  are  induced,  from  their  peculiar  appro- 
priateness, to  make  some  extracts  in  rela- 
tion to  the  recent  alterations  of  the  Law 
and  the  necessity  of  expounding  their  effects. 

"  The  present  (says  Mr.  Wilde)  is  a  remark- 
able epoch  in  the  history  of  the  English  law  of 
property.   In  former  times,  important  though 

Partial  changes  have  been  gradually  introduced, 
y  legislative  enactments  aimed  at  particular 
evils.  Judicial  decisions,  founded  on  accidental 
circumstances,  have  sometimes  been  productive 
of  consequences  materially  affecting  the  inter- 
ests of  future  generations ;  hut  the  alterations  of 
the  law,  which  have  lately  received  the  sanction 
of  the  legislature,  and  tnose  which  are  now  in 
progress,  are  the  results  of  a  more  compre- 
hensive design ;  they  are  parts  of  a  series  of 
enactments,  framed  with  relation  to  the  whole 
body  of  the  law  of  property.    It  is  impossible 


said  head  offices,  or  from  some  distributor  or   to  estimate  the  importance  of  the  effects  which 
sub- distributor  of  stamps  or  licensed  vendor  as    must  flow  from   such  extensive   changes  in 

those  departments  of  the  law,  which  deeply 


aforesaid,  shall  be  forfeited  to  his  Majesty,  and 
shall  be  accordingly  condemned  by  such  Jus- 
tice, and  thereupon  the  same  shall  be  delivered 
over  to  the  Commissioners  of  Stamps,  who 
shall  keep  the  same  tor  the  space  of  six  calen- 
dar months,  and  afterwards  cancel  and  destroy 


the  same,  or  dispose  thereof  for  the  use  of  his 


affect  the  ordinary  transactions  of  social  life. 
In  this  state  of  things,  it  cannot  but  be  a  mat- 
ter of  interest  to  those  engaged  in  the  practice 
of  the  law,  to  know  how  they  may  best  adapt 
I  themselves  to  the  circumstances  of  the  age, 


Majesty's  revenue,  as  they  shall  think  fit :  Pro- 
vided always,  that  if  at  any  time  within  six  ca- 
lendar months  next  after  such  condemnation 
any  person  shall  make  out,  to  the  satisfaction 
of  inch  Justice,  that  the  vellum,  parchment,  or 


keep  pace  with  the  progress  of  legal  reform- 


ation, and  see,  from  time  to  time,  the  scope 
and  bearings  of  partial  modifications  of  the 
general  system.  In  order  that  we  may  know, 
with  any  degree  of  certainty,  how  much  of  the 
law  is  unaffected  by  these  changes,  and  to  what 
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extent  we  may  safely  act  upon  the  principles 
which  have  hitherto  guided  our  judgment — 
in  order,  in  short,  that  all  the  knowledge  we 
have  acquired,  may  not,  to  every  practical 
purpose,  be  rendered  useless,  we  must  call  to 
mind  the  leading  principles  of  those  branches 
of  the  law,  to  which  the  measures  of  reform- 
ation relate.  •  Then,'  says  Lord  Coke,  •  are 
we  said  to  know  the  law,  when  we  apprehend 
the  reason  of  the  law ;  that  is,  wheu  we  bring 
the  reason  of  the  law  so  to  our  own  reason, 
that  we  perfectly  understand  it  as  our  own ; 
but  if,  by  your  study  and  industry,  you  make 
not  the  reason  of  the  law  your  own,  it  is  not 
possible  for  you  long  to  retain  it  in  your  me- 
mory.' 

"  But  it  may  be  said,  what  opportunity  for 
this  sort  of  investigation  can  they  have,  whose 
attention  must  be  daily  occupied  with  the 
practical  details  of  a  professional  life  ?  And 
with  regard  to  those  who  are  as  yet  in  their 
noviciate,  what  guide  to  the  reason  of  the  law 
shall  they  find  in  elementary  and  practical 
works,  wherein  much  is  suddenly  rendered 
obsolete,  and  perhaps  more,  doubtful ;  works 
which  in  their  present  state  it  is  no  longer  safe 
for  them  to  read,  without  having  previously 
acquired  a  greater  degree  of  knowledge  and 
maturity  of  judgment  than  are  to  be  expected 
in  the  generality?  The  difficulties  of  a  no- 
vice, under  such  circumstances,  are  quaintly, 
but  not  inaptly  described  by  Roger  North,  in 
his  discourse  on  the  Study  of  the  Laws.  He 
is  speaking  of  the  disuse  of  readings  in  the 
Inns  of  Court :  '  Such,'  says  he,  '  as  are  wil- 
ling and  inquisitive,  may  pick  up  some  hints 
of  direction ;  but  generally  the  first  step  is  a 
blunder,  and  what  follows,  loss  of  time  ;  till, 
even  out  of  that,  a  sort  of  righter  understand- 
ing isjgathered,?whereby  a  gentleman  finds 
how  to  make  better  use  of  his  time.  And  of 
those  who  are  so  civil  as  to  assist  a  novice  with 
their  advice  what  method  to  take,  few  agree  in 
the  same ;  some  say  one  way,  some  another  ; 
and  amongst  them  rarely  one  that  is  tolerably 
just.  Nor  is  it  so  easy  a  matter  to  do  it,  that 
every  one  should  pretend  to  advise ;  for  most 
enter  the'profession  by  chance,  and  all  his  life 
after  is  partial  to  his  own  way,  though  none  of 
the  best.' 

The  Lecturer  proceeded  to  remark  on 
the  utility  of  Public  Lectures  as  one  of  the 
means  of  affording  the  assistance  required. 

«  I  am  by  no  means  so  partial  (said  he)  to  my 
own  way,  as  to  feel  assured  thafit  may  not  be 
deemed  '  none  of  the  best ;'  but  I  do  feel  con- 
fident, that  this  mode  of  communicating  know- 
ledge of  law— by  public  lectures— may  (at  this 
time  especially)  be  of  the  highest  utility.  It 
may  serve  not  "only  the  general  purpose  of  dif- 
fusing correct  and  enlightened  views  of  legal 
subjects,  but  may  meet  that  pressing  exigency 
of  the  present  hour— the  want,  which  many, 
as  well  of  those  who  are  already  practising,  as 
of  those  who  are  preparing  to  practise,   must 


circumstance  that  I  have  the  honour  of  being 
the  first  selected  to  deliver  public  instruction 
in  law,  within  these  walls,  I  cannot  refrain 
from  briefly  adverting  to  the  advantages  which 
may  result  to  society,  and  to  the  legal  profes- 
sion, from  this  Institution. 

"  When  it  is  recollected  that  for  every  acre 
of  laud,  and  every  house  in  this  kingdom,  a 
legaj  title  is  necessary,  which  for  its  proof,  its 
deduction,  or  its  transfer,  requires  the  aid  of  a 
lawver ;  that  there  is  scarcely  a  transaction  in 
the  extensive  commercial  relations  of  this  coun- 
try, which  does  not  need  a  legal  instrument  • 
aud  that  there  is  not,  in  the  land,  an  individual 
of  rank  or  fortune  who  does  not,  more  or  less, 
entrust  the  management  of  his  affairs  to  some 
member  of  the  legal  profession,  we  cannot  but 
look  with  anxiety  to  the  character  and  conduct 
of  those  of  whom  that  profession  is  composed." 

Mr.  Wilde  then  entered  on  a  brief  re- 
view of  the  History  of  the  Law  of  Property 
— noticing  the  more  prominent  incidents  in 
its  rise  and  progress,  from  a  rude  and  com- 
paratively simple  state,  to  one  of  refine- 
ment and  complexity ;  —  and  tracing  in 
many  parts  of  the  law  the  combined  in- 
fluence of  ancient  custom,  legislative  enact- 
ment, and  judicial  decision. 

It  is  not  our  purpose  to  do  more  than 
describe  the  general  nature  of  the  lecture, 
and  to  excite  the  student  to  consider  its 
details.  Amongst  other  parts,  we  may  no- 
tice the  able  and  concise  view  which  was 
taken  of  the  three  systems  of  rules — Te- 
nures, Uses,  and  Trusts— which  influence 
and  regulate  the  ownership  of  real  property 
in  relation  to  the  estates  and  interests 
which  may  be  bad  in  land,  the  modes  of 
acquisition  and  alienation,  and  the  wrongs 
and  remedies  concerning  the  realty. 

For  these  and  the  other  groundworks  of 
the  course  of  lectures  now  in  progress,  we 
must  iefer  to  the  published  lecture;  and 
we  close  our  notice  by  the  following  quo- 
tation, which  will  shew,  we  think,  the  use- 
fulness of  the  method  intended  to  be  pur- 
sued, and  afford,  along  with  the  previous 
extracts,  a  fair  specimen  of  the  merits  of 
the  lecture. 


"  Gentlemen,  I  have  endeavoured,  in  the 
foregoing  observations,  to  lead  you,  by  direct 
and  easy  trains  of  thought,  through  the  history 
of  the  law  of  property,  to  that  consideration  of 
its  present  state,  with  regard  to  parts  of  it  at 
least,  which  it  will  be  my  duty  to  unfold  in  the 
course  of  the  ensuing  lectured  In  doing  this, 
I  have  been  constrained  but  slightly  to  allude 
to  some,  and  to  omit  all  notice  of  other  topics, 
neither  unimportant  nor  out  of  place  here,  but 
which  I  may,  perhaps,  more  usefully  notice  in 
relation  to  tbe  subjects  of  some  of  my  future 

in 


feel  of  what  Roger  North  calls,  « hiuts  of  di-    lectures:  for  I  shall  probably  not  be  able 
rectlon.'    From  this  consideration,  and  the  |  any  way  so  easily,  or  so  well,  to  explain  the  law 
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as  it  is,  as  by  stating  what  it  has  been, — by 
throwing  upon  the  present  the  light  of  the  past. 
•  Generally,  in  the  law/  says  Roger  North,  'as 
well  as  in  all  other  human  literature,  antiquity 
is  the  foundation ;  for  he  thai  knows  the  elder, 
can  distinguish  what  is  new ;  but  he  that  deals 
only  in  the  new,  cannot  tell  how  fresh  or  stale 
his' opinions  are,  nor  from  whence  they  are 
derived.' 

"  The  necessity  of  this  occasional  recurrence 
to  the  past  will  be  more  obvious,  when  we  con- 
sider that  the  law  of  property  has  been  brought 
to  its  present  state,  not  so  much  by  the  express 
abolition  of  what  became  from  time  to  timeless 
suitable  to  the  structure  and  habits  of  society, 
as  by  the  addition  of  new  parts,  different  in 
kind,  but  still  in  a  remarkable  degree  answeriug 
the  purposes  of  counteraction  and  adaptation. 

••  The  law  of  property  has  been  wrought  out 
into  an  extensive  system,  whose  ramifications 
spread  far  and  wide,  and  are  often  intimately 
connected  with  each  other.  It  is,  in  fact,  ra- 
th.* an  excellence  than  a  defect  in  it,  that  it 
partakes  in  some  degree,  of  the  multiform  cha- 
racter of  human  society  in  a  state  of  civilization. 
If  it  were  not  adapted  to  meet  and  provide  for, 
liy  established  rules  and  modes  of  proceeding, 
that  complexity  of  relations,  and  that  almost 
infinite  variety  of  transactions  which  daily  come 
under  the  cognizance  of  our  Courts  of  Justice, 
it  would  be  totally  inadequate  to  the  purposes 
for  which  laws  are  framed ;  it  would  be  a  system 
fur  the  administration  of  iujustice.  It  is  easy 
for  those  who»e  minds  have  never  been  exer- 
cised and  hurrassed  with  the  difficulty  of  apply- 
ing general  principles  to  a  multitude  of  minutely 
difleriug  circumstances,  to  rail  at  legal  subtle- 
ties, and  eagerly  deprecate  the  proneness  of 
lawyers  to  raise  difficulties,  and  make  the  rights 
of  men  turu  upon  points  of  distinction  without 
a  difference. 

"  A  system  of  law,  simple,  according  to  the 
notions  of  the  vulgar, — that  is  to  say,  crude, 
^discriminating,  regardiug  things  in  the  gross — 
would  indeed  be  justly  subject  to  reproach. 
Such  a  system  would  not  supply  the  means  of 
carrying  on  that  difficult  process,  in  a  compa- 
ratively refined  state  of  society,  the  adminis- 
tration of  justice  according  to  known  rules.  All 
desire  not  to  have  the  security  of  their  most 
important  rights  depend  upou  the  arbitrary 
discretion  of  individual  judges  ;  all  expect  to 
find  the  administration  of  justice  uniform  and 
consistent.  To  a  great  extent,  the  English  law 
of  property,  and  the  mode  of  administering  it, 
must  be  allowed  to  auswer  these  requisites. 
Upon  the  whole,  there  will  be  found,  by  those 
whose  knowledge  and  whose  candour  enable 
them  to  form  a  judgment  upon  the  matter,  to 
be  much  truth  iu  Lord  Coke's  observation  upon 
the  Book  of  Reports :  •  That  if  you  observe  the 
unity  and  consent  of  so  many  several  Judges  and 
Court*,  in  so  many  successions  of  ages,  and  the 
coherence  and  concordance  of  such  infinite, 
several,  and  divers  causes,  it  may  be  questioned 
whether  the  matter  be  worthy  of  greater  admi- 
ration or  commendation.' 

"  How  has  this  been  done  ?    We  may  an- 
swer, by  that  very  proneness  to  follow  prece- 


dents, which  has  often  been  ignorantly  and 
unjustly  made  a  subject  of  complaint  against 
the  judges  of  England.    We  may  appeal  to  the 
testimony  of  those  who  cannot  be  charged 
with  professional  prejudice, — men  whose  pro- 
found researches  have  extended  to  the  founda- 
tions of  our  institutions,  and  who  have  viewed 
our  systems  of  government  and  jurisprudence 
in  relation  to  those  of  other  countries,  and 
other  times,   for  the  proof  of  the  fact,  that 
although  this  love  of  precedent  in  the  English 
lawyers  has  iudeed  lea  them  to  indirect  modes 
of  getting  rid  of  inconveniences,  and  therefore 
has  produced  anomalies  in  the  law,  it  has  at 
the  same  time  been  productive  of  advantages 
to  the  people  of  England,  which  immeasurably 
outweigh  the  evil.    It  has  produced,  during  a 
long  tract  of  time,  a  more  steady  and  equable 
course  of  justice  than  has  been  maintained 
perhaps  in  any  other  country:  it  has  given  sta- 
bility to  our  institutions,  and  certainty  to  our 
rights,  political  as  well  as  civil ;  it  has  not  u in- 
frequently saved  us  from  frightful  convulsions, 
by  rendering  it  comparatively  easy  to  try  the 
doctrines  oi  the  present  times  by  the  authority 
of  the  past.    The  practical  result,  which,  after 
all,  is  the  criterion  of  the  merit  or  demerit  of 
any  system,  has  been  {after  an  extensive  and 
laborious  investigation)  stated  by  his  Majesty's 
commissioners  appointed  to  inquire  into  the 
law  of  real  property,  in  ihe  following  terms. 
'  The  law  ot  real  property  seems  to  us  to  re- 
quire very  few  essential  alterations,  and  those 
which  we  shall  feel  it  our  duty  to  suggest,  are 
chiefly  modal.    When  the  object  of  transac- 
tions respecting  land  is  accomplished,  and  the 
estates  and  interests  in  it,  which  are  recog- 
nized, are  actually  created  and  secured,  the 
law  of  England,  except  in  a  few  comparatively 
unimportant  particulars,  appears  to  come  al- 
most as  near  to  perfection  as  can  be  expected 
in  any  human  institntion.    The  owner  of  the 
soil  is,  we  think,  vested  with  exactly  the  do- 
minion and  power  of  disposition  over  it,  re- 
quired for  the  public  good ;  and  landed  pro- 
perty in  England  is  admirably  made  to  answer 
all  the  purposes  to  which  it  is  applicable.* 

"  It  is  not  to  be  reasonably  expected,  that 
even  in  the  most  cautious  removal  of  such  rules 
of  law  as  originally  had  relation  to  a  state  of 
society  different  from  that  in  which  we  live,  or 
in  the  change  from  modes  of  assurance  long  in 
use,  to  others  of  untried  efficacy,  fresh  per- 
plexities, and  as  yet  unforeseen  inconveni- 
ences, will  not  arise.  Lord  Bacon  has  said 
upon  this  subject,  quaintly,  but  expressively, 
'  New  laws  are  like  the  apothecaries'  drugs ; 
though  they  remedy  the  disease,  yet  they  trou- 
ble the  body ;  and  therefore  they  use  to  cor- 
rect them  with  spices.  So  it  is  not  possible  to 
find  a  remedy  for  any  mischief  in  the  comtnon- 
I  wealth,  but  it  will  beget  some  new  mischief, 
I  and  therefore  they  spice  their  laws  with  pro- 
visoes to  correct  and  qualify  them.' 

"  Here,  Gentlemen,  I  feel  it  due  to  you  and 
to  myself  to  declare,  that,  beyond  the  limit  I 
have  before  incidentally  marked  out,  I  mean 
the  consideration  of  the  laws  in  force,  occa- 
sionally viewed  with  reference  to  the  past,  I  do 
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not,  in  the  discourses  which  I  hope  to  have  the 
honour  of  addressing  to  you  from  this  place, 
intend  to  go.  It  were  easy  to  transgress  this 
limit,  nay,  it  will  be  difficult  sometimes,  under 
existing  circumstances,  to  refrain  from  doing 
so.  But  your  object,  in  favouring  me  with 
your  attention  here,  is  to  obtain  practical 
knowledge.  My  duty  to  you  is,  not  to  trifle 
with  your  attention,  perplex  your  thoughts, 
and  leave  you  with  vague,  and  therefore  use- 
less impressions  of  the  subject  discussed,  by 
entering  into  matters  of  mere  speculation  or 
controversy.  We  have  here  an  ample  field 
before  us,  in  which  we  may  securely  range; 
we  need  not  therefore  turn  aside  to  waste 
the  prime  of  the  day  upon  debateable  ground. 
It  may  occasionally  be  necessary  for  me,  as 
Lord  Bacon  expresses  it,  'to  open  the  law 
upon  doubts/  but  never  '  doubts  upon  the  law.' 
I  desire  only,  that  at  the  conclusion  of  the 
undertaking  which  has  been  confided  to  me, 
(though  fully  sensible  how  imperfectly  it  has 
been  performed),  I  may  still  be  able,  in  the 
language  of  the  greatest  of  English  lawyers. 
'  safely  to  affirm,  that  there  is  nothing  herein 
but  may  either  open  some  windows  of  the  law 
to  let  in  more  light  for  the  student  by  diligent 
search  to  see  the  secrets  of  the  law;  or  to 
enable  him  to  inquire  and  learn  of  the  sages  of 
the  law,  what  the  law,  together  with  the  true 
reason  thereof,  in  these  cases,  is;  or,  lastly, 
upon  consideration  had  of  our  old  books,  laws, 
and  records,  (which  are  full  of  venerable  dig- 
nity and  antiquity,)  to  find  out  where  any 
alteration  hath  been,  upon  what  ground  the 
law  hath  been  since  changed;  knowing  for 
certain  that  the  law  is  unknown  to  him  that 
knoweth  not  the  reason  thereof,  and  that  the 
known  certainty  of  the  law  is  the  safety  of 
all.'"  J 
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UNIFORMITY  OF  PROCESS  ACT. — DISTRINGAS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
Your  correspondent  "Ambulator"  has  cer- 
tainly pointed  out  a  very  crying  grievance  in 
the  consequence  of  the  provision  made  by  sec 
3.  of  the  Process  Act,  fixing  the  time  for  ap- 
pearance to  a  distringas  at  eight  days  after  the 
return  of  that  process,  and  not  after  the  ser- 
vice, the  distringas  having  been  made,  bv  the 
same  section,  returnable  in  term  time  only  • 
but  that  is  not  the  only  objection  to  that  clause 
of  the  act. 

Mr.  Price,  in  his  Treatise  on  the  New  Prac- 
tice, pp.  93,  .94,  had  already  pointed  out  the 
evil  above  alluded  to,  observing  upon  it,  that 
"contrary  to  the  principle  and  general  tenor 
of  the  act,  and  to  the  spirit  of  that  main  object 
supposed  to  be  its  principal  design  and  chief 
recommendation,  the  prevention  of  delay,  this 


writ  remains  the  only  dilatory  proceeding  in 
practice,  by  reason  of  what  must  be  considered 
an  oversight  or  omission  in  the  act  of  parlia- 
ment, in  not  allowing  the  process  to  be  return- 
able on  its  execution,  whether  in  term  or  in 
vacation." 

The  same  writer  has  pointed  out  a  singular 
mistake  in  the  same  section  respecting  the 
saine  process,  which  must  be  corrected,  as  it 
is,  at  present,  wholly  inconsistent  and  absurd. 
In  the  notice  required  to  be  given  by  the  sheriff* 
to  the  party  distrained  on,  the  form  prescribed 
by  the  statute,  where  no  levy  can  be  made  for 
veant  of  goods  to  be  seized,  is,  Take  notice  that 
"  I  have  distrained  on  your  roods.'9  (See  p. 
41.)  So,  upon  such  notice,  the  plaintiff  may 
proceed  to  outlawry ;  but  in  the  section  giving 
the  right  so  to  proceed,  it  is  required  that  the 
sheriff  must  return  nulla  bon/t,  in  direct  opposi- 
tion to  the  terms  of  his  own  notice  to  the  de- 
fendant! p.  55.  Lector. 


UNIFORMITY  OF  PROCESS  ACT. — SUMMONS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

"  Ambulator,"  in  his  letter  (Vol.  VI.  p.  484) 
suggesting  an  amendment  of  the  Uniformity 
of  Process  Act.  appears  to  be  wrong  in  stating1 
that  writs  of  summons  are  returnable  eight 
days  after,  &c.  unless  served  between  the  \Qth 
of  August  and  the  24  th  of  October. 

Section  1 1  expressly  says,  that  if  a  writ  be 
served  between  those  days,  appearance  may  be 
entered  by  the  defendant  or  the  plaintiff  at  the 
expiration  of  the  eight  days.  The  exception 
to  proceeding  is,  that  no  declaration  or  sub- 
sequent pleading  shall  be  filed  or  delivered  be- 
tween the  10th  of  August  and  the  24th  of 
October.  A. 


CONSTRUCTION  OF  THE  CUSTOM8  ACT. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

By  the  act  of  3  &  4  W.  4  c  52,  "  For  the 
General  Regulation  of  the  Customs,"  sec.  2,  it 
is  enacted,  "  that  no  goods  shall  be  unladen 
from  any  ship  arriving  from  parts  beyond  the 
seas,  nor  shall  bulk  be  broken,  before  due 
report  of  such  ship  and  due  entry  of  such 
goods  shall  have  been  made,  and  warrant 
granted  in  manner  hereinafter  directed." 

By  sec.  8,  it  is  further  enacted,  "that  the 
master  of  every  ship  arriving  from  parts  beyond 
the  seas,  shall,  trithin  twenty-four  hours  after 
such  arrival,  and  before  bulk  be  broken,  make 
due  report  of  such  ship;  and  such  report 
shall  contain,"  &c. 

As  there  is  no  other  clause  in  the  act  relating 
to  the  report,  it  seems  clear  that  the  8th  sec. 
explains  the  words  "  in  manner  hereinafter 
directed,"  in  the  2d  sec,  and  that  the  making 
of  the  report  within  twenty-four  hours  is  part 
of  such  directions ;  and  consequently,  if  it  be 
not  made  within  twenty-tour  hours,  it  is  not  a 
legal  report,  nor  will  it  authorise  the  unlading 
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of  poods  or  breaking  of  bulk  under  the  same 
see. 

The  8th  sec.  concludes  thus:  "And  the 
master  of  anv  ship  trho  shall  fail  to  make  such 
repttrt,  *r  wi»  sh<dl  ma Le  a  false  report,  shall 
forfeit  the  sum  oflQOL"  It  is  not  stated  that 
the  penalty  of  100/.  shall  attach  in  case  the 
master  fails  to  make  his  report  within  twenty- 
four  hours ;  but  only  generally,  "  if  he  fails  to 
make  such  report." 

Now  a  report,  containing  all  the  necessary 
particulars  required  by  the  8th  sec,  but  not 
made  within  twenty-four  hours  after  arrival, 
n  either  an  illegal  report,  or  it  is  not.  If  it  be 
an  illegal  report,  any  goods  landed  are  illegally 
landed,  and  forfeited  under  sec.  2.  If  it  be  a 
legal  report,  penal  acts  are  to  be  construed 
strictly,  and  the  master  cannot  be  said  to  have 
"  failed  to  make  such  report "  under  the  8th 
sec  ;  and  consequently  is, not  liable  to  the 
penalty. 

The  intention  of  the  act  probably  was,  that 
the  roaster  should  incur  the  penalty  of  100/.  in 
case  he  did  not  make  his  report  within  twenty, 
four  hours ;  but  that  the  validity  of  the  report 
itself,  made  after  the  expiration  of  the  twenty- 
four  hours,  should  not  be  affected ;  and  it  is 
presumed,  the  intention  of  the  act,  if  clearly 
shewn,  must  prevail  over  the  words. 

The  intention  of  the  act,  however,  does  not 
appear  clearly.  If,  indeed,  the  intention  had 
been  as  above'  stated,  the  insertion  at  the  end 
of  clause  8,  of  the  words  "  within  twenty-four 
hours,"  would  have  made  it  very  clear.  The 
omission  of  those  words  affords  an  argument 
that  such  was  not, the  intention  of  the  act. 

I  shall  be  dad  to  receive  the  opinion  of 
some  of  your  intelligent  correspondents  on  the 
construction  of  the  act  referred  to,  in  the  in- 
stances mentioned.  D.  M. 


DOWER. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
Since  I  wrote  to  you  on  this  subject,  my 
attention  has  been  drawn  to  the  77th  section 
of  the  U4W.4.C.  74,  by  a  gentleman  who 
contends  that,  under  that  section,  a  woman 
married  on  or  before  the  1st  of  January,  1834, 
mty  bar  her  dower.  That  proposition  I  deny. 
The  material  words  of  the 'section  are,  "  That 
it  shall  be  lawful  for  every  married  woman  to 
depose  of,  release,  surrender,  or  extinguish 
any  estate  which  she  alone,  or  she  And  her 
husband  in  her  right,  may  have  in  any  lauds." 
As  a  married  woman  has  no  "  estate,"  pro- 
perly so  called,  in  her  husband's  lands  during 
his  lifetime,  resort  must  be  had  to  the  1st  sec- 
tion of  the  statute  to  support  the  construction 
of  the  77th  contended  for.  The  material 
words  of  the  1st  section  are,  "  The  word 
'estate9  shall  extend  to  any  interest,  charge, 
lien,  or  incumbrance  in,  upon,  or  affecting 
lands;"  and  " Provided  always  that  those 
words  and  expressions  occurring  in  this  clause 
to  which  more  than  one  meaning  is  to  be 
attached,  shall  not  have  the  different  meanings 
given  to  them  by  this  clause  in  those  cases  in 


which  there  is  anything  in  the  'subject*  or 
context  repugnant  to  such  construction." 
Now  there  is  nothing  in  the  77th  section  con- 
fining it  to  women  married  on  or  before  the 
1st  of  January,  1834 ;  on  the  contrary,  it  must 
extend  to  women  married  after  that  day.  That 
being  so,  the  statute  3  &  4  W.  4.  c.  74  (pro- 
vided it  extend  at  all  to  Dower),  and  the  sta- 
tute 3&4W.4.C.  105,  are  in  pari  tnaterid, 
and  must  be  construed  together  so  far  as  re- 
gards the  dower  of  women  married  after  the 
1st  of  January,  1834. 

Now  the  legislature,  in  framing  the  3  &  4 
W.  4.  c.  74 ,  must  (if  they  meant  it  to  extend 
to  dower)  have  meant  that  a  woman  married 
after  the  1st  of  January,  1834,  should  not  be 
barred  of  her  dower  unless  by  her  own  deed 
(§  77)  acknowledged  before  a  Judge,  &c  (§  79), 
the  Judge,  &c.  examining  her  apart  as  to  her 
knowledge  of  and  free  consent  to  the  deed 
(§  80).  Yet  the  very  same  legislature,  in 
framing  the  3  &  4  W.  4.  c.  105.  §§  4,  5,  6,  7, 
8,  evidently  meant  that  a  woman  married  after 
the  1st  of  January,  1834,  might  be  barred  of 
her  dower,  not  only  without  her  free  consent, 
but  absolutely  without  her  knowing  anything 
at  all  about  it.  Can  any  two  things  be  more 
"  repugnant "  to  one  another  than  these  two 
constructions  which  must  be  put  upon  the 
"subject"  treated  of  in  these  two  statutes 
(supposing  the  former  statute  to  treat  of 
dower)  ?  There  being  therefore  something  in 
the  "  subject,"  if  not  in  the  context,  (though 
I  do  not  admit  that  there  is  nothing  repugnant 
in  that,)  repugnant  to  the  construction  con- 
tended for  of  the  word  •'  estate,"  in  the  77th 
section  of  the  3  &  4  W.  4.  c.  74,  that  word 
cannot  be  extended  under  the  1st  section  of 
the  statute  so  as  to  comprehend  the  "  sub- 
ject" of  dower.  I  doubt  very  much,  also, 
whether  a  married  woman  can  be  said  to 
"  have  "  any  interest,  charge,  lien,  or  incum- 
brance upon  the  lands  of  her  husband  in  res- 
pect of  her  dower,  such  interest,  lien,  charge, 
or  incumbrance  not  being  present  and  abso- 
lute, but  only  contingent  upon  her  surviving 
him.  Again,  according  to  the  doctrine  laid 
down  in  The  King  v.  The  Justices  of  Middle- 
sex, 2  B.  &  Ad.  818,  the  Dower  Act,  3  &  4 
W.  4.  c.  105,  which  received  the  royal  assent 
on  the  29th  of  August,  1833.  must  prevail 
over  and  repeal  the  Fines  and  Recoveries  Act, 
which  received  such  assent  on  the  day  before, 
so  far  as  it  is  repugnant  to  it,  which  it  is  so 
far  as  regards  dower,  supposing  the  77th  sec- 
tion of  the  latter  statute  to  relate  to  dower. 

J.  C. 


LOCAL  COURTS. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
I  find  you  are  preparing  for  a  resistance  to 
any  renewal  of  the  Local  Courts  scheme,  in 
which  I  wish  you  success.  I  have  had  occa- 
sion lately,  for  the  first  time  in  my  life,  to  ap* 
pear  and  defend  an  honest  but  poor  man,  in  a 
County  Court.  He  had  both,  legally  and 
morally  a  good  defence  $  but  as  I  find  that  the 
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juries  always  give  a  verdict  for  the  plaintiffs,  of 
course  the  defence  was  of  no  avail.  The  judge 
who  tried  the  cause,  the  plaintiff's  attorney, 
the  coroner  for  the  county,  who  happened  to 
be  present,  the  judge's  clerk,  and  every  officer 
of  the  court,  clown,  I  believe,  to  the  door- 
keeper, all  say  the  verdict  was  wrong,  and  all 
but  the  judge's  clerk  (who  knows  all  the  jury- 
men and  prepares  the  jury  list)  were  much 
surprised  at  it.  C  S. 

[Some  paiticulars  are  stated  by  our  cor- 
respondent which  we  do  not  feci  ourselves  at 
liberty  to  publish  at  present.  We  will  con- 
sider, when  received,  the  further  statement 
proposed.    Ed.] 


SUPERIOR  COURTS. 


Eara  Chancellor**  Court. 

DUTY   OF   A    RECEIVER. 

A  receiver  appointed  by  the  Court  to  receive 
rents  and  profits  of  an  estate  for  the  benefit 
of  suitors  in  a  cause,  transmitted  a  sum  of 
money  so  received  by  hhn  to  the  attorney  of 
the  suitors,  to  pay  it  to  the  Accountant- 
General— the  attorney  having  failed  to  do 
so,  the  receiver  is  held  liable  to  pay  the 
money  into  Court. 

This  was  a  suit  instituted  by  annuitants, 
whose  annuity  was  charged  ou  some  mining 
property  belonging  to  the  defendant.  A  re- 
ceiver appointed  by  the  Court  to  receive  the 
rents  and  profits  to  secure  the  due  payment  of 
the  annuity,  transmitted  a  sum  of  l'OOO/.,  so 
received  by  him,  to  the  solicitor  for  the  plain- 
tiffs in  London,  to  pay  it  to  the  Accountant- 
General  The  solicitor  not  having  paid  in  the 
money,  nor  being  able  to  make  it  up,  an  ap- 
plication was  made  to  the  Vice  Chancellor, 
who  made  an  order  requiring  the  receiver  to 
pay  in  the  2000/.  within  three  months. 

Mr.  Pepys  aud  Mr.  Elmsly  moved  to  dis- 
charge the  order,  chiefly  on  two  grounds ; 
first,  as  the  receiver  did  not  transmit  the  mo- 
ney to  a  stranger  or  agent  of  his  own,  but  to 
the  solicitor  for  the  plaintiffs  in  the  suit,  he 
was  relieved  from  responsibility.  In  the  se- 
cond place,  as  Mr.  Dclfonse,  the  plaintiff,  in 
his  letters  to  the  receiver,  expressed  his  per- 
fect confidence  in  the  solicitor,  and  that  the 
money  would  be  safe  if  he  had  the  manage- 
ment  of  it,  that  plaintiff  at  least  ought  not 
now  to  be  heard  to  complain  of  an  act  encou- 
raged by  himself.  If  he  had  no  right  to  coin- 
Clain,  neither  had  the  co-plaintiffs,  who  were 
ound  by  the  act  of  their  co-annuitant  repos- 
ing his  confidence  in  their  common  solicitor. 
If  the  order  could  not  be  wholly  discharged, 
the  receiver  prayed  at  least  to  be  heard  before 
the  master  and  settle  the  accounts. 

Mr.  Aqar  and  Mr.  Daniel,  in  support  of  the 
order  of  the  Vice  Chancellor,  met  the  applica- 
tion now  made  with  a  large  number  of  affida- 
vits aud  letters,  from  which  they  concluded 
that  the  confidence  expressed  by  Sir.  Delfon.se 
in  the  solicitor  could  not  warrant  the  receiver 


to  betray  his  trust  and  his  duty  as  an  officer  of 
the  Court.  Mr.  Delfonsc,  however,  soon  re- 
tracted the  expression  of  ibis  confidence,  and 
from  that  time  the  receiver  had  no  excuse 
whatsoever  for  the  payments  subsequently 
transmitted  by  him.  It  was  absurd  to  con- 
tend, that  the  other  plaintiffs  would  be  affect- 
ed by  any  expression  of  Mr.  Dclfonsc's  confi- 
dence in  the  solicitor,  which  was  too  limited  to 
be  binding  on  himself  even.  At  all  events  the 
receiver  was  accountable  to  the  Court  for  the 
receipt  of  the  rents  and  profits. 

The  f,ord  Chanveltor. — it  would  be  a  danger- 
ous doctrine,  indeed,  to  hold  that  a  receiver 
appointed  expressly  to  secure  the  rents  and 
profits  of  an  estate  for  the  benefit  of  the  suit- 
ors, might  thus  pay  over  the  proceeds  to  a  per- 
son of  his  own  choice.  Receivers  are  officers 
of  the  Court,  and  they  know  well,  or  ought  to 
know,  that  it  is  their  duty  to  pay  the  rents  and 
profits  received  by  them  to  the  Accountant- 
General,  or  into  the  Bank  of  England  in  hi* 
name,  to  the  credit  of  the  cause,  aud  also  to 
pass  their  accounts  in  the  master's  office  once 
in  the  year.  Neither  of  the  points  urged  in 
support  of  this  motion  is  of  the  least  avail  to 
induce  me  to  disturb  the  Vice  <  Chancellor'* 
order.  But  as  receivers  are  placed  in  situations 
of  difficulty  sometimes,  ana  entitled  to  the  in- 
dulgent consideration  of  the  Court,  I  shall  for 
that  reason  only  look  into  the  affidavits,  and 
try  if  I  can  grant  that  part  of  the  motion  by 
wThich  this  receiver  prays  for  an  inquiry  before 
the  master. 

Delfonw  and  others  v.  Cratrshau,  Westmin- 
ster, Nov.  8th  and  9th,  1833. 


NOTES  OF  THE  WEEK. 


NEW  ORDERS  IN  CHANCBRY. —  HEARINGS 
BEFORE  THE  MASTERS. 

Since  our  notice  of  this  subject  last  week, 
we  are  informed  that  the  Judges  of  the 
Court  of  Chancery,  assisted  by  several 
learned  and  practical  persons,  are  engaged 
in  preparing,  as  expeditiously  as  possible, 
the  New  Orders  under  the  Chancery  Regu- 
lation Act,  3  &  4  W.  4,  cap  94.  In  ten 
days  from  this  date  the  Act  will  come  into 
operation,  and,  consequently,  there  is  not  a 
day  to  lose. 

Amongst  other  subjects,  we  understand 
the  sections  of  the  Act  (13,  14,  and  15) 
relating  to  the  hearing  of  Interlocutory 
Matters  before  the  Masters,  have  occasioned 
more  than  usual  difficulty.  The  question 
appears  to  be,  whether  these  matters  are  to 
come  before  all  the  Masters  in  rotation, — or 
before  one  Master,— or  a  small  number  of 
Masters,  who  may  be  appointed  exclusively 
to  attend  to  this  department  of  practice. 

We  have  had  an  opportunity  of  confer- 
ring with  practitioners  of  great  experience 
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in  both  branches  of  the  profession,  and 
believe  that  the  following  is  the  substance 
of  their  opinion  on  the  question : 

1.  If  these  matters  are  distributed  among  all 
the  Masters,  diversity  of  practice  and  decision 
mast  arise — there  mil  be  different  views  and 
decisions  ;  one  will  order  what  another,  under 
similar  circumstances,  will  refuse. 

2.  This  das*  of  proceedings  will  not  possess 
public  respect  and  confidence,  and  appeals 
will  be  incessant,  as  clients  will  not  be  satisfied 
to  be  refused  by  one  authority  what  they  see 
another  »rant. 

3.  This  diversity  and  unsatisfactoriness  of 
decision  will  be  increased  by  the  difficulty 
there  will  be  in  solicitors,  or  even  a  principal 
clerk,  attending  ten  different  Courts,  often 
sitting  at  once.  Orders  will  be  hastily  made, 
the  solicitors  relying  on  the  appeal  to  the 
Court. 

4.  Appointments  for  the  attendance  of  coun- 
sel will  be  exceedingly  difficult  to  make  or 
attend,  as  there  will  be  appointments  in  other 
places  continually  for  the  same  time. 

5.  The  ten  Masters  sitting  separately  at 
their  own  chambers,  will  transact  the  business 
in  private,  as  no  one  (even  if  the  office  is  open 
to  the  public,)  will  attend  ;  whereas  one  judi- 
cial Master  would  sit  publicly,  and  all  his 
business  of  the  day  would  be  on  one  list,  so 
that  solicitors  and  counsel  could  attend  regu- 
larly in  succession. 

6.  If  there  be  one  Master  attending  to  these 
matters,  not  only  will  he  acquire  experience, 
and  give  greater  satisfaction,  but  his  priimpul 
rlerk  will  become  well  skilled  and  experienced 
in  such  matters,  which  would  not  be  the  case 
if  the  business  were  dispersed  among  all  the 
principal  clerks,  with  whom  there  would  arise 
still  further  sources  of  diversity  of  practice. 

7.  The  experience  at  Judges'  Chambers  at 
Common  Law.  is  in  favor  of  the  plan  of  one 
Judge.  Diversity  of  decision  has  been  there 
much  complained  of.  as  well  as  the  difficulty 
of  attending  three  tribunals  at  once;  and  a 
plan  has  been  contemplated  (and  is  acted  on  in 
vacation  already,)  of  obviating  these  inconve- 
niences, by  one  Judge  takiug  the  summonses 
of  all  the  Courts. 

8.  There  would  be  considerable  difficulty  in 
settling  a  regular  and  impartial  rotation  of  re- 
ference and  distribution  of  bills  to  the  Mas- 
ters. •  Books  recording  the  references,  and 
other  troublesome  machinery,  must  be  kept, 
and  referred  to  constantly,  in  order  to  trace  the 
causes,  and  the  orders  will  be  kept  in  ten  dif- 
ferent places. 

9.  Ihc  other  business  of  both  Masters  and 
clerks  must  be  greatly  broken  in  upon,  if  they 
are  continually  called  off  to  judicial  business. 
Some  of  the  judicial  matters  referred  will  re 
quire  the  postponement  of  all  other  business 
Particular  times  must  therefore  be  set  apart, 
on  which  no  other  warrants  are  granted,  and 
this  would  be  often  so  much  lost  time,  as  it 
would  hot  always  be  filled  up  by  judicial  busi- 
ness. In  like  manner,  the  clerk's  time  (often 
of  as  much  importance  as  the  Master's)  would 
be  necessarily  distracted  by  giving  out  orders. 


10.  Diversity  of  functions  in  all  cases,  is 
highly  inconvenient,  and  it  is  contrary  to  all 
the  usual  principles  of  business  by  which  af- 
fairs are  expedited  and  admitted  to  be  better 
performed  through  division  of  labor.  If  one 
Master  took  all  this  branch  of  business,  it 
would,  of  course,  relieve  each  of  the  other 
Masters  of  a  portion  of  what  now  goes  to 
them  in  exceptions,  «$-*•»  and  this  diminution 
of  business  in  each  office,  would  be  supplied 
by  the  apportionment  among  the  other  Mas- 
ters of  the  matters  now  pending  in  the  Judicial 
Master's  Office. 

11.  One  Muster  becoming"  well  skilled  in 
these  matters,  the  extent  of  his  assistance  to 
the  Court  might  gradually  be  increased,  so  as 
to  form  a  useful  and  highly  effective  officer. 

1 2.  At  any  rate,  a  limited  number  of  Masters, 
say  tiro  (certainly  not  exceeding  three,)  should 
be  selected  for  this  branch  of  business,  and  one 
general  list  should  be  formed,  which  they 
should  take  by  each  sitting, on  successive  days 
or  weeks,  so  as  to  have  only  one  Court  sittiug 
at  a  time. 


LIST  OF  THE  LONDON  DEPUTIES  OF 
SHERIFFS  APPOINTED  UNDER  THE 
LAW  AMENDMENT  ACT,  3  &  4  W. 
IV.  Cap.  42. 


Counties. 


London  Deputies  of 
Sheriffs. 


Bedfordshire 
Bristol,  City  of  - 

Buckingham  shire 

Cambridge  and 
Hunts 


{ 
{ 

Canterbury,  city  of  \ 


Cheshire  - 
Cornwall  - 
Cumberland 

Dorsetshire  - 

Durham 
Essex 
Gloucestershire  - 


-{ 
■{ 


Hertfordshire 

Hampshire 

Kent 
Leicestershire 


•{ 


Litchfield,  city  of 


|  John  Pearse,  7,  Staple  Inn. 
Messrs.  Bridges  and  Ma- 
son, 23,  Red  Lion  Sq. 
Messrs.  Porter  andNelson, 

New  Court,  Temple. 
Messrs  Forbes  and  Hall, 

Ely  Place. 
Messrs.  Egan  and  Water- 
man, Essex  Street. 
("Mr.  Froggatt,  Clifford's 
X     Inn. 

fMr.    Follett,     2,     Paper 
X     Buildings.  Temple. 
Mr.  Henry  Falcon,  Crown 

Office  Row. 
Mr.  Gilbert  Stephens.  Ifl, 
Doughty  Street,  Bed- 
ford Row. 
/  Mr.  James  Griffith,  Ray. 
X     mond  Buildings. 
J  Messrs.PorterandNelson, 
X     New  Court,  Temple. 
J  Messrs.  White  and  Whit- 
1      more,  Bedford  Row. 
Messrs.  Hawkins  and  Co. 

New  Bos  well  Court. 
Messrs.  Hicks  and  Braik- 
cnridge,Bartlett's  Buil- 
ding?. 
Messrs.  Palmer  and  Co. 

Bedford  Row. 
Mr.  J  eyes,  6*9,  Chancery 
Lane. 

i  Mr.  Ceo.  H.  Taylor,  25, 
<  Old  Fish  Street,  Doc- 
t     tors*  Commons. 
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Counties 
Norfolk     - 


London  Deputies  of 
Sheriffs. 


-  |  Mr.  Lythgoe,  Essex  St. 
(*  Messrs.  Adlington,  Gre- 
Nottingham&hire    \     gory,     and   Faulkner, 

L     Bedford  Row. 
Nottingham,  city  \  Mr.  Leathes,  17,  Feather- 

j     stone  Buildings. 
fMr.  Manistv,  3,  King's 
1     Road,  Bedford  Row. 
Mr.  Lythgoe,  Essex  St 
'  Messrs.  H.  and  C.  Berke- 
ley,  3,   Lincoln's  Inn 
New  Square. 


of 

Northumberland 
Norwich,  city  of 

Oxfordshire 


1 


Pool,  town  of     - 


Rutlandshire 


Shropshire  - 


Somersetshire 


(  Messrs.  Holme,  Framp- 
<  ton,  and  Loftus,  10, 
(     New  Inn. 

{Mr.  Chilton,  Chancery 
Lane. 
r  Messrs.  Wilson,  Bell,  and 
«  Steward,  35,  Lincoln's 
L  Inn  Fields. 
/  Mr.  Dyne,  61,  Lincoln's 
\     Inn  Fields. 


Suffolk 

Surrey 

Staffordshire 

Sussex 

Warwickshire 

Westmoreland 


r  Messrs.  White  and  Bor- 

-  <      rett,  Frederick's  Place, 
L     Old  Jewry. 
J  Messrs.  Jenkins  and  Ab- 
\     bott,  New  Inn. 
J*  Messrs.  White  and  Whit- 
\     more,  Bedford  Row. 
J  Messrs.  Palmer  and  Co., 
\     Bedford  Row. 
f  Messrs.  Meyrick  &  Cox, 
\     Red  Lion  Square. 
fMr.  G.M  Gray,  9,  Sta- 
\     pie  Inn. 

w„,^fA,  ~:t»Af  /Messrs.  Becke  and  Co., 
Worcester,  city  of  |     2.  New  Inn. 

f  Messrs.  H  elder,  Clement's 
\     Inn. 

/  Messrs.  Bell  and  Co.  Bow 
"   I     Church  Yard. 

-  |  Ditto. 

North  Wales. 

{Messrs.  Milne,  Parry, 
Milne,  and  Morris,  Mi- 
tre Court  Buildings. 

South  fTalet. 

("Messrs.  Holme,   Framp- 
Pembrokeshire    -  <      ton,   and    Loftus,   10, 

L     New  Inn. 

The  preceding  is,  we  believe,  a  correct  list, 
so  far  as  the  appointments  are  yet  known.  We 
shall  probably  be  able  to  add  the  rest  in  our 
next  number.  We  are  enabled  exclusively  to 
publish  this  list,  which  has  been  collected  with 
great  trouble. 


ANSWERS  TO  QUERIES, 


Wiltshire    - 

Yorkshire  - 
York,  city  of 


by  your  correspondent  J.  N.,  was  not  men- 
tioned in  the  argument  in  Molynt>uxx.  Browne: 
indeed  the  act  of  parliament  is  express  that 
the  defendant  shall  not  be  supersedable,  and 
that  rule  does  not,  I  apprehend,  apply:  the 
petitioning  the  Insolvent  Court  by  the  defend- 
ant for  his  discharge,  not  being  either  "  an 
agreement  of  the  parties,"  or  "  other  special 
matter  within  the  meaning  of  that  rule ;"  and 
therefore  no  notice  was  necessary.  S. 


QUERIES. 


RE  NT. — TRUSTS  ES  LI  AB1 LITY. — IN  80  LVENT. 

An  insolvent  assigns  leaseholds  to  a  trustee, 
for  the  benefit  of  creditors :  he  is  not  able  to 
find  a  purchaser  for  them,  and  they  are  not 
productive  enough  to  pay  the  ground-rent.  I« 
the  trustee  personally  liable  for  the  rent,  hav- 
ing already  paid  rent  on  account?  If  the 
trustee  should  be  able  to  sell,  would  the  pur- 
chaser be  entitled  to  distrain,  not  only  for  the 
rents  accruing  from  the  time  of  his  taking  pos- 
session, but  for  the  arrears  due  to  the  trustee, 
the  latter  consenting?  E.  O. 


PRISONER. — FI.  FA. 

A  defendant  on  being  arrested,  forthwith 

foes  to  prison,  where  he  remains  until  after 
nal  judgment.  Can  the  plaintiff,  forbearing 
to  charge  him  in  execution,  issue  a  fi.  fa.  or 
elegit  against  his  estate  or  effects  while  he  re- 
mains in  prison  ?  R. 


THE  EDITOR'S  LETTER  BOX. 


practice. 

PRI80NBR. — SUPERSEDEAS.      P.  32. 

The  rale  of  H.  T.  2  W.  4.  §  87,  referred  to 


In  answer  to  an  Inquirer,  there  appears  to 
be  some  doubt  of  the  accuracy  of  the  report 
of  what  passed  in  the  Lord  Chancellor's  Court, 
regarding  "  A  correct  List "  of  the  motions 
undisposed  of  before  the  long  vacation.  We 
shall  make  inquiries  into  the  subject. 

We  thank  a  correspondent  at  Plymouth  for 
his  zeal,  and  trust  he  will,  on  all  occasions, 
continue  to  refer  accurately  to  the  authorities 
on  which  he  relies. 

The  queries  and  answers  from  M.  N. ; 
R.  C.  8 ;  H.  R. ;  F.  W.  S. ;  A.  L  ;  and  II.  S. 
C,  are  unavoidably  deferred. 

The  letters  of  "  Prior,"  •«  Ambulator, "  and 
,c  A  Prisoner,"  arrived  too  late  for  the  present 
number. 

W.  D.  I.  requests  us  to  inquire  whether  there 
is  any  Law  Library  where  law  books  are  lent, 
and  where. 

The  queries  on  the  "  Usages  of  the  Pro- 
fession," shall  be  inserted. 

♦    The  letter  of  W.  shall  be  considered. 

We  are  obliged  to  defer  many  communica- 
tions, which  are  in  the  hands  of  the  printer. 


*      J 
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Quod  mafia  ad  Not 


PertinH,  et  nescire  malum  est,  agitamus." 


HoRATi 


dissertations 
On  conveyancing. 

No.  XII. 


Off  THB   BULB   AGAINST    PERPETUITIES. 

tai  general  role  for  preventing  a  perpe- 
tuity as  to  real  estate,  has  long  been  well 
settled ;  but  4  doubt  has  frequently  been 
entertained  as  to  one  portion  of  it,  which  a 
recent  case*  has  now  set  at  rest%  The 
recognised  role  on  the  subject,  ever  since 
die  year  1719,  is,  that  no  person  can 
bout  or  defer  the  enjoyment  of  land  for  a 
longer  period  than  a  life  or  lived  in  being, 
tad  twenty-one  years  beyond  the  death  of 
die  surviving  tenant  for  life  k  t  but  whether 
this  term  must  defend  on  an  infancy*  or 
might  be  a  term  in  gross,  has  been  the  dis- 
puted point. 

The  cases  of  Lloyd  v.  Carw  and  Marks 
v.  Marks,  do  not  necessarily  warrant  an 
inference,  that  a  term  of  twenty-one  years, 
for  which  no  special  or  reasonable  purpose 
»  assigned,  would  be  allowed.  They  are 
only  important,  as  establishing  that  a  life 
or  fives  in  being  is  not  the  limitation ;  that 
there  are  cases  in  which  it  may  be  exceeded, 
fay/or  v.  Bidshlf  1677,  is  the  first  in- 
stance,  in  which  so  .great  an  excess  as 
twenty-one  years  after  a  life  or  lives  in 
being  was  allowed,  and  that  was  a  case  of 
infancy.    It  was  a  limitation  to  the  heirs  of 

•  Cmdeti  r.  Pskner,  10  Bing.  140.  In  our 
notices  of  tome  of  the  cases,  we  shall  prefer 
ming  the  statement  of  them  by  Mr.  Justice 
Bayley,  and  hit  remarks  on  them. 

*  Lhpd  v.  Carets  Show.  P.  0.  137  j  Marks 
r.  iV*r*t,  Id  Mod.  419. 

«  2  Mod.  289. 
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the  body  of  Robert  Wharton,  and  their 
heirs*  as  they  should  attain  the  respective 
ages  of  twenty-one ;  there  might  be  an  in- 
terval, therefore,  of  twenty-one  years  be- 
tween the  death  of  Robert,  till  which  no 
one  could  be  heir  of  his  bodjr,  and  the  pe- 
riod when  such  heir  should  attain  twenty- 
one,  till  which  time  the  estate  was  not  to 
vest)  and  that  limitation  was  held  good 
by  executory  devise.    That,  however,  was 
a  case  of  infancy »  and  it  was*  bn  account  of 
that  infancy  that  the  vesting  was  postponed. 
This  case  was  followed  by,  and  was  the 
express  foundation  of  the  decision  in,  S&* 
phens  V.  Stephens*  and  is  mentioned  in  the 
certificate  as  such.    That  was  a  case  of  in- 
fancy also.      The  executory  devise  there 
was,  "  to  such  other  son  of  the  body  of  my 
daughter  Mary  Stephens  by  my  son-in-law 
Tnomas  Stephens  as  shall  happen  to  attain 
his  age  of  twenty-one  years;  his  heirs  and 
assigns  for  ever :"  and  the  Judges  of  the 
Court  of  King's  Bench  certified  that  the 
devise  was  good.     This  also  was  a  case  of 
infancy :  it  was  on  account  of  that  infancy 
that  the  vesting  of  the  estate  was  post- 
poned; and  though^  under  that  limitation, 
the  vesting  of  the  estate  might  be  deteyeji 
for  twenty-one  years  after  the  deaths  of 
Thomas  and  Mary  Stephens,  it  did  not  fol- 
low of  necessity  that  it  would,  and  it  might 
vest  at  a  much  earlier  period. 

These  decisions,  therefore,  do  not  distinct- 
ly or  necessarily  establish  the  position,  that  a 
term  in  gross  for  twenty-one  years;  without 
any  reference  to  infancy,  after  a  life  or  lives 
in  esse,  will  be  good  by  way  of  executory' 


d  Cas.  Temp.  Talb.  232. 
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devise ;  but  there  is  nothing  in  them  neces- 
sarily to  confine  it  to  cases  of  infancy.  In 
Goodtitle  v.  Wood*  Lord  Chief  Justice 
Willes  says,  "  the  doctrine  of  executory 
devises  has  bee*  settled;  they  have  not 
been  considered  a*  bare  possibilities,  but  as 
certain  interests  and  estates,  and  have  been 
resembled  to  contingent  remainders  in  all 
other  respects,  only  they  have  been  put  I 
under  some  restraints,  to  prevent  perpetui- 
ties. At  first  it  was  held,  that  the  contin- 
gency must  happen  within  the  compass  of 
a  life  or  lives  in  being,  or  a  reasonable 
number  of  years ;  at  length  it  was  extended 
a  little  further,  viz.  to  a  child  en  ventre  sa 
mere,  at  the  time  of  the  father's  death',  be- 
cause as  that  contingency  must  necessarily 
happen  within  less  than  nine  months  after 
the  death  of  a  person  in  being,  that  con- 
struction would  introduce  no  inconvenience ; 
and  .the  rule  has,  in  many  instances,  been 
extended  to  twenty -one  years  after  the 
death  of  a  person  in  being,  as  in  that  case 
likewise  there  is  no  danger  of  a  perpe- 
tuity/ ' 

In  Goodman  v.  Goodright*  is  this  pas- 
sage :  —  "  Lord  Chief  Justice  Mansfield 
says,  •  It  is  a  future  devise,  to  take  place 
after  an  indefinite  failure  of  issue  of  the 
body  of  a  former  devisee,  which  far  exceeds 
the  allowed  compass  of  a  life  or  lives  in 
being,  and  twenty-one  years  after,'  which 
is  the  line  now  drawn,  and  very  sensibly 
and  rightly  drawn." 

In.  Wilkinson  v.  South,*  Lord  Kenyon 
says,  "  The  rule  respecting  executory  de- 
vises is  extremely  well  settled,  and  &  limita- 
tion by  way  of  executory  devise  is  good  if 
it  may  h  take  place  after  a  life  or  lives  in 
being,  and  within  twenty-one  years,  and 
the  fraction  of  another  year  afterwards." 
"  The  manner  in  which  the  rule  was  ex- 
pressed in  the  instances  to  which  I  have 
referred,  as  well  as  in.  text  writers,' '  says 
Mr.  J.  Bay  ley,  in  Cadell  v.  Palmer,  "  ap- 
pears to  us  to  justify  the  conclusion,  that  it 
was  at  length  extended  to  the  enlarged 
limit  of.  a  life  or  lives  in  being,  and  twenty- 
one  years  afterwards.  It  is  difficult  to  sup- 
pose that  men  of  such  discriminating  minds, 
and  so  much  in  the  habit  of  discrimination, 
should  have  laid  down  the  rule  as  they  did, 
without  expressing  minority  as  a  qualifica- 
tion of  the  limit,  particularly  when  in  many 


of  the  instances  they  had  minority  before 
their  eyes,  had  it  not  been  their  clear  un- 
derstanding that  the  rule  of  twenty-one 
years  was  general,  without  the  qualification 
of  minority."  Mr.  Justice  Blackstone}  hi 
his  Commentaries,  puts  as  the  limit  of  exe- 
cutory devises,  that  the  contingencies  ought 
to  be  such  as  may  happen  within  a  reason- 
able time,  as  within  one  or  more  lives  in 
being,  or  within  a  moderate  term  of  yean; 
for  courts  of  justice  will  not  indulge  even 
wills,  so  as  to  create  a  perpetuity.  The 
utmost  length  that  has  been  hitherto  al- 
lowed for  the  contingency  of  an  executory 
devise  of  either  kind  to  happen  in  is,  that 
of  life  or  lives  in  being,  and  twenty-one 
years  afterwards;  as  when  lands  are  de- 
mised to  such  unborn  son  of  a  feme  covert 
as  shall  first  attain  twenty-one,  and  his 
heirs,  the  utmost  length  of  time  that  can 
happen  before  the  estate  can  vest  is,  the 
life  of  the  mother,  and  the  subsequent  in- 
fancy of  her  son ;  and  this  has  been  decreed 
to  be  a  good  executory  devise. 

Mr.  FearneJ  lays  down  the  rule  in  the 
same  way :  "  An  executory  devise,  to  vest 
within  a  short  time  after  the  period  of  a  life 
in  being,  is  good ;"  as  in  Lloyd  v.  Carew, 
which  he  states,  and  Marks  v.  Marks:  and 
he  says,  "  The  Courts,  indeed,  have  gone 
so  far  as  to  admit  of  executory  devises  li- 
mited to  vest  within  twenty-one  years  after 
the  period  of  a  life  in  being,"  as  in  Stephens 
v.  Stephens,  Taylor  v.  Biddal,  Sabhrton  v. 
Sabbarton*  all  of  which  he  states,  and  in 
all  of  which  the  vesting  was  postponed  on 
account  of  minority  only  ;  and  then  he 
draws  this  conclusion :  "  That  the  law  ap-? 
pears  to  be  now  settled,  that  an  executory 
devise,  either  of  a  real  or  personal  estate! 
which  must,  in  the  nature  of  the  limitation, 
vest  within  twenty-one  years  after  the  pe* 
riod  of  a  life  in  being,  is  good ;  and  this 
appears  to  be  the  longest  period  yet  allowed 
for  the  vesting  of  such  estates/'  The  in- 
stances put— all  instances  of  minority— 
might  certainly  have  suggested  that  it  was 
in  cases  of  minority  only  that  the  twenty- 
one  years  were  allowed ;  but  by  stating  it 
generally,  as  he  did,  he  must  have  consi- 
dered twenty-one  years  generally,  inde- 
pendently of  minority,  as  the  rule.  The 
same  observation  applies  to  Mr.  Justice 
Blackstone.  ., 

In  the   case  of  Beard  v.  Westcott,1  the 


e  Willes,  213;  S.  C.  7  T.  R  103,  n. 
'  2  Burr.  879 ;  and  see  Buckwortk  v.  Thir- 
hell,  2  B.  &  P.  654. 
«7T.R.  558. 

h  Mr.  J.  Bayley  thinks  that  the  word  should 
be  "  must." 


i  2  Bl.  Com.  174. 

J  Cont.  Rem.  399,  401,  9th  edit. 

*  Cas.  T.  Talb.  56,  245. 

i  5  Taunt.  393. 
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wtdse  question  irate,  whetfaer  an  execu- 
tory devise  was  good,  though  it  was  not  to 
tike  effect  till  the  end  of  an  absolute  term 
of  twenty-one  years  after  a  life  in  being  at 
the  death  of  the  testator,  without  reference 
to  the  infancy  of  the  person  intended  to 
take,  and  was  distinctly  and  pointedly  put 
by  Sir  William  Grant,  the  then  Master  of 
the  Rolls ;  and  the  Court  of  Common  Pleas 
certified  that  it  was.  The  point,  though 
necessarily  involved  in  that  will,  was  not 
prominently  brought  forward,  either  upon 
the  will  itself,  or  upon  the  first  of  the  two 
cases  that  was  stated;  and  lest  it  might 
have  escaped  the  notice  and  consideration 
of  the  Court  of  Common  Fleas,  it  was  made 
the  subject  of  an  additional  statement  to 
that  Court.  The  first  certificate  was  in 
November,  1812 ;  the  next  in  November, 
1813;  and  the  Judges  who  signed  them 
were  Sir  James  Mansfield,  Mr.  Justice 
Heath,  Mr.  Justice  Lawrence,  Mr.  Justice 
Chambre,  and  Mr.  Justice  Gibbsf  men  of 
great  experience,  and  some  of  them  very 
familiar  with  the  law  of  executory  devises. 
Those  certificates  stood  unimpeached  until 
1822,  when  the  same  case  was  sent  by 
Lord  Eldom  to  the  Court  of  King's  Bench ; 
and  that  Court  certified  that  the  same  li- 
mitations which  the  Common  Pleas  had 
held  valid,  were  void,  as  being  too  remote  ;m 
bat  the  foundation  of  their  certificate  was, 
that  a  previous  limitation,  clearly  too  re- 
mote, and  which  was  so  considered  by  the 
Court  of  Common  Pleas,  made  those  limit- 
ations also  void  which  the  Common  Pleas 
bad  held  good.  The  subsequent  limitations 
were  considered  as  being  void,  not  from  any 
infirmity  existing  in  themselves,  but  from 
the  infirmity  existing  in  the  preceding  li- 
mitation; and  because  that  was  a  limitation 
too  remote,  the  others  were  considered  as 
being  too  remote  also. 

This  was  the  state  of  the  authorities  as 
stated  by  Mr.  J.  Bay  ley,  when  the  question 
•gain  arose.  The  Testing  of  devises  was 
suspended,  by  a  will,  for  terms  of  one  hun- 
dred and  twenty  years,  determinable  on 
lives,  and  twenty-one  years  absolutely,  and 
the  point  was  raised  upon  a  bill  filed  by  an 
heir  at  law  against  trustees  under  a  will. 
The  Vice  Chancellor11  (Sir  John  Leach) 
held  the  limitations  in  the  will  to  be  valid ; 
observing,  "  that  although  the  rule  of  law 


■  5  B.  &  A.  8*;  Turn.  &  Russ.  25,  S.  C. 

■  Bengoagk  v.  Edrxdgt,  1  Sim.  173 ;   C 
deUy.  Palmer,  10  Bin*.  140. 


be  framed  by  analogy  to  the  case  of  a  strict 
settlement,  where  the  twenty-one  years 
was  allowed  in  respect  of  the  infancy  of  the 
tenant  in  tail,  yet  he  considered  it  fully  set- 
tled that  limitations  by  way  of  devise  or 
springing  use  might  be  made  to  depend 
upon  an  absolute  term  of  twenty-one  years 
after  lives  iu  being." 

Against  this  decree  there  was  an  appeal 
to  the  House  of  Lords,  upon  which  the  fol- 
lowing questions  were  submitted  for  the 
opinion  of  the  Judges : — 

First. — Whether  a  limitation  by  way  of 
executory  devise  is  void,  as  too  remote,  or 
otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  one  or  more  life 
or  lives  in  being,  and  upon  the  expiration, 
of  a  term  of  twenty-one  years  afterwards,' 
as  a  term  in  gross,  and  without  reference  to 
the  infancy  of  any  person  who  is  to  take  un- 
der such  limitation,  or  of  any  other  person. 

Secondly. —Whether  a  limitation  by  way 
of  executory  devise  is  void,  as  too  remote, 
or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  a  life  or  lives  in 
being,  and  upon  the  expiration  of  a  term  of 
twenty-one  years  afterwards,  together  with 
the  number  of  months  equal  to  the  ohdinary 
period  of  gestation,  but  the  whole  of  suck 
years  and  months  to  be  taken  as  a  term  in 
gross,  and  without  reference  to  the  infancy 
of  any  person  whatsoever,  born  or  en  ventre 
sa  mere. 

Thirdly. — Whether  a  limitation  by  way 
of  executory  devise  is  void,  as  too  remote, 
or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  a  life  or  lives  in 
being,  and  upon  the  expiration  of  a  term  of 
twenty-one  years  afterwards,  together  with 
the  number  of  months  equal  to  the  longest 
period  of  gestation,  but  the  whole  of  such 
years  and  months  to  be  taken  as  a  term  in 
gross,  and  without  reference  to  the  infancy 
of  any  person  whatever,  born  or  en  ventre 
sa  mere. 

The  unanimous  opinion  of  the  Judges 
was,  on  the  25  th  of  June,  1838,  delivered 
as  follows,  by  Bayley,  B. : — As  to  the  first 
question,  the  Judges  decided  that  the  limita- 
tion was  valid.  "  Upon  the  direct  autho- 
rity, said  Mr.  Justice  Bayley,  of  the  deci- 
sion of  the  Court  of  Common  Pleas,  in 
Beard  v.  Westeott,  and  the  dicta  by  Lord 
Chief  Justice  WiUes,  Lord  Mansfield,  and 
Lord  Kenyon,  and  the  rules  laid  down  in 
Blackstone  and  Fearne,  we  consider  our- 
selves warranted  in  saying  that  the  limit 
is  a  life  or  lives  in  being,  and  ktwenty-one 
years  afterwards,  without  reference  to  the 
infancy  of  any  person  whatever.    This  will 
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render  the  estate  unalienable  for 
twenty.one  years  after  lives  in  being,  but  it 
will  preserve  in  safety  any  limitations  which 
may  have  been  made,  upon  the  authority  of 
the  dicta  or  text  writers  I  have  mentioned ; 
and  it  will  not  tie  up  the  alienation  an  un- 
reasonable length  of  time.  Upon  the  se- 
cond and  third  questions  proposed  by  your 
Lordships,—- whether  a  limitation  by  way  of 
executory  devise  is  void,  as  too  remote,  or 
otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  a  life  of  lives  in 
being,  and  upon  the  expiration  of  a  term  of 
twenty-one  years  afterwards,  together  with 
the  number  of  months  equal  to  the  ordinary 
or  longest  period  of  gestation,  but  the  whole 
of  such  years  and  months  to  be  taken  as  a 
term  in  gross,  and  without  reference  to  the 
infancy  of  any  person  whatever,  born  or  en 
ventre  sa  mere — the  unanimous  opinion  of 
the  Judges  is,  that  such  a  limitation  would 
be  void,  as  too  remote.  They  consider 
twenty-one  years  as  the  limit,  and  the 
period  6f  gestation  to  be  allowed-  in  those 
cases  only  in  which  the  gestation  exists." 

The  Lord  Chancellor  coinciding  in  the 
opinion  of  the  Judges,  the  judgment  of  the 
Court  below  was  affirmed.  —  Judgment 
affirmed.* 

It  has  also  been  decided  that  two  periods 
of  gestation  are  allowed,  one  lor  the  com- 
mencement of  the  period,  and  the  btner  at 
its  determination.P 

.  Lands  may  be  limited  during  the  lives  of 
any  number  of  persons,  if  they  are  all  alive 
at  the  death  of  the  testator.* 

Lands  may  be  limited  in  tail  for  a  longer 
period  than*  the  usual  rule,  because,  as  the 
limitations  may  at  any  time  be  barred  by  a 
recovery,  the  mischiefs  intended  to  be  guard- 
ed against  do-  not  arise.'  So,  also,  there 
can  be  no  perpetuity  of  leaseholds  for  years 
determinable  on  lives.' 

J. 
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»HB   BA9K    OF   KftOLAlTD   ACT.      . 

3  &  4  W,  4,  c.  98.*   . 

Legal  tender. — Alteration  of  Unary  Law* 

The  whole  of  this  act  (which  passed  on  the* 
29th  August  last)  is  of  general  importance 
to  the  public,  and  several  of  its  clauses  are 
necessary  to  be  particularly  known  to  the 
profession.  We  refer  especially  to  the  sixth 
clause,  which,  after  1st  August  next,  makes 
bank  notes  a  legal  tender  for  aH  sums  above' 
five  pounds,  except  at  the  Bank  of  England 
and  the  Branch  Banks ;  and  the  seventh 
clause,  which  takes  all  bilk,  not  having 
mere  than  three  months  to  run/  oat  of  the 
operation  of  the  usury  laws. 

The  third  section,  also,  is  of  considerable 
importance,  as  authorizing  Joint  Stock 
Banking  Companies  in  London,  or  within! 
sixty-five  miles,  provided  they  do  not  borrow 
or  take  up  money  on  bflk  or  nates  payable 
on  demand,  or  at  any  time  less  than  six 
months,  during  the  continuance  of  the  privi- 
leges ef  the  Bank  of  England.' 

We  shall  give  these  more  material  claused 
nearly  in  full,  and  state  the  substance  of 

The  act  recites  the  89  &  40  €K  3.  c.  28^ 
giving  the  Bank,  as  a  corporation,  certain* 
powers,  emoluments,  and*  advantages,  sob* 
ject  to  redemption ;  and*  the  7G;4.c.  46/ 
regulating  the  copartnership,  of  bank, 
ers,  &e. 

h  recites  also  thai  the  Bank  were  willing 
to  allow  the  pubMer  an  annual  sum  for  the 
privilege  of  excfnsrte  banking  for  Hie  period/ 
and  as  specified  in  the  act. 

It  is  enacted, 'therefore,  that  the  Bank  of 
England  shall  have  such  exclusfVe  privilege 
of  banking  as  is  given  by  the  att  for  the 
period,  on  the  terms/  and  subject  to' termi- 
nation as  aftennentaoaed.  ft  1.) 

During  the  continuance  of  the  privilege/ 
no  banking  company  of  more  than  six  per- 
sona shall  issue  notes'  payable  on  demand 
within  London  or  sixty-five  miles  thereof. 

The  intention  of  As  act  is  that  the  Bank 
of  England  should  (subject  to  redemption) 

*  The  title  of  the  act  Is1 " .  An  Act  for  giving 
to  the  Corporation  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  certain  privilege* 
tor  a  limited  period,  unaer  certain  conditions." 
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continue  to  hold  the  exclusive  privilege  of 
tanking  given  by  39  &  40  G.  3,  as  regu- 
lated by  7  G.  4,  "  but  no  other  or  further 
exclusive  privilege  of  banking ;"  and  doubts 
having  arisen  as  to  the  construction  of  the 
acta  and  the  extent  of  the  privilege,  it  is 
declared, — 

^  "That  any  body  politic  or  corporate,  or  so- 
ciety, or  company,  or  partnership,  although 
consisting  of  more  than  six  persons,  may  carry 
on  the  trade  or  business  of  banking  in  London, 
or  within  sixty-five  mile*  thereof,  provided 
that  such  body  politic  or  corporate,  or  society, 
or  company,  or  partnership  do  not  borrow, 
owe,  or  take  up  in  England  any  sum  or  sums 
of  money  on  their  bills  or  notes  payable  on  de- 
mand, or  at  any  less  time  than  six  months 
from  Jhe  borrowing  thereof,  during  the  conti- 
nuance of  fte  privileges  srrphted  by  this  act  to 
the  said  governor  and  company  of  the  Bauk  of 
England."  (§3.) 

It  is  then  provided,  that  all  notes  of  the 
Bank  of  England,  payable  on  demand,  which 
shall  he  issued  out  of  London,  shall  be  pay- 
able at  the  place  where  issued.  ($4.) 
.  The  exclusive  privileges,  of  the  Bank  are 
to  end  upon  one  year's  notice  given  at  the 
end  of  ten  years  from  August  1834,  and 
any  vote  or  resolution  of  the  House  of 
Commons,  signified  by  the  speaker  in 
writing,  shall  be  deemed  sufficient  notice. 
(}5.) 

The   following    is    the    legal    tender 


"  That  from  and  after,  the  first  day  of  August 
one  thousand  eight  hundred  and  thirtyTfour, 
unless  and  until  parliament  shall  otherwise 
direct,  a  tender  of  a  note  or  notes  of  the  go- 
vernor and  company  of  the  Bank  of  England, 
expressed  to  be  payable  to  bearer  on  demand, 
shall  be  a  legal  tenner,  to  the  amaunt  expressed 
in  such  note  or  notes,  and  shall  be  taken  to  be 
valid  as  a  tender  to  such  amount  for  all  sums 
mkme  five  pound*,  on  aH  occasions  on  which  any 
tender  of  money  may  be  legally  made,  so  long 
*9  the  Bank  of  England  $h*U  continue  to  pap  on 
demand  their  emid  notet  in  legal  coin  :  provided 
always,  that  no  such  note  or  notes  shall  be 
deemed  a  legal  tender  of  payment  by  the  go- 


and  company  of  the  Bank  of  England, 

or  any  branch  bank  of  .the  said  governor  and 
company  i  but  the  said  governor  and  company 
are  not  to  become  liable  or  be  required  to  pay 
and  satisfy,  at  anybranch  bank  of  the  said  go* 
vernor  and  company,  any  note  or  notes  of  the 
said  governor  and  company  not  made  specially 
payable. at  such  branch  r>ank  ;  but  the  said 
gorernor  and  company  shall  be  liable  to  nay 
and  satisfy  at  the  Bank  of  England  in  London 
all  notes  of  the  said  governor  and  company,  or 
of  any  branch  thereof."  ($  6.) 

The  modified  alteration  of  the  usury  laws 
is  thus  provided:— 

•  *'  That  no  bill  of  exchange  or  promissory 


note  made  payable  at  or  within  three  months 
after  the  date  thereof,  or  not  having  more  than 
three  months  to  run,  shall,  by  reason  of  any 
interest  taken  thereon  or  secured  thereby,  or 
any  agreement  to  pay  or  receive  or  allow  inte- 
rest in  discounting,  negociating,  or  transfer- 
ring the  same  be  void,  nor  shall  the  liability  of 
any  party  to  any  bill  of  exchange  or  promis- 
sory note  be  affected  by  reason  of  any  statute 
or  law  in  force  for  the  prevention  of  usury, 
nor  shall  any  person  or  persons  drawing,  ac- 
cepting, indorsing,  or  signing  any  such  bill  or 
note,  or  lending  or  advancing  any  money,  or 
taking  more  than  the  present  rate  of  legal  inte- 
rest in  Great  Britain  and  Ireland  respectively 
for  the  loan  of  money  on  any  such  bill  or  note, 
be  subject  to  any  penalties  under  any  statute 
or  law  relating  to  usury,  or  any  other  penalty 
or  forfeiture  *  any  thing  in  any  law  or  statute 
relating  to  usury  in  any  part  of  the  united 
kingdom  to  the  contrary  notwithstanding." 

An  account  of  bullion  and  securities,  and 
of  notes  in  circulation,  js  to  be  sent  weekly 
to  the  Chancellor  of  the  Exchequer.  (§  8.) 

The  public  is  to  pay  the  Bank  one-fourth 
part  of  the  debt  of  £14,686,800.  (§9.) 

The  capital  stopk  of  the  Bank  may  be 
reduced  (§  10)  j  and  the  Governor,  peputy- 
Governor.  or  Directors,  are  nqt  to  be  dis- 
qualified by  the  reduction  of  their  share  of 
the  capital  stock  (§  11);  nor  are  the  propri- 
etors to  be  disqualified  by  such  reduction, 

(y  12.) 

On  the  other  hand,  the  Qank  is  to  deduct 
the  annual  sum  of  £120,000  from  the  sum 
allpwed  fpr  management  of  the  national 
debtr  (J  J3.) 

The. provisions  of  the  39  &  40  G.  3,  are 
to  remain  in  force,  except  as  altered  by  this 
act.  (§  14.) 
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MB.  tmsobald's  introductory    lecture 

TO  THE   COMMON   LAW   COURSE. 

M  November,  1833. 

The  Lecturer  commenced  with  an  apology 
for  the  topics  he  should  select--- chiefly  the  re- 
sult of  his  recollections,  reflections,  and  rear 
sonings  on  a  few  general  subjepts  connected 
with  the  Common  Law^alleging  tip  very  brief 
space  of  time  allowed  for  preparation,  as  an 
excuse  for  not  making  the  lecture  more  com- 
prehensive.   He  then  proceeded  as  follows :— 
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To  teach  within  these  walls  that  great  portion 
of  law  called  the  Common  Law  is  the  object  of 
this  division  of  the  lectures.  The  subject  is  one 
which  demands  the  most  minute  attention,  and 
of  whose  importance  it  is  impossible  to  form 
an  exaggerated  idea.  Of  the  magnitude  of  the 
interests  to  which  it  relates  many  who  hear  me 
are  aware  from  personal  experience;  it  affects 
the  rights  of  persons  of  every  degree,  andinvolves 
questions  infinitely  various,  and  often  of  the 
utmost  nicety.  To  place  before  you  the  mighty 
mass  in  something  like  the  parts  and  propor- 
tions of  a  science,  to  give  it  at  once  the  attrac- 
tions of  an  agreeable  as  well  as  useful  study,  to 
make  it  answer,  as  it  were,  to  the  image  of  a 
tree  of  knowledge,  shewing  its  various  fruit  of 
rights  and  obligations,  of  powers  and  duties, 
its  ramification  over  all  the  transactions  and 
business  of  society,  and  the  root  which  it  has 
in  the  foundations  of  society; — such  will  be 
the  general  object  of  your  common  law  lee- 
turer. 

At  an  early  period  will  be  brought  before 
you  the  subject  of  the  constitution,  powers, 
and  jurisdiction  of  the  Courts  of  Common  Law, 
and  the  first  course  will  be  chiefly  on  the  law 
of  actions.  The  existence  of  any  law,  or  system 
of  law,  implies  that  authority  and  means  also 
exist  for  its  enforcement.  Law  itself,  the  law 
which  confers  rights  and  imposes  obligations, 
sometimes  called  the  law  substantive,  is  on  the 
lips  of  the  sovereign  legislature  of  only  the 
force  of  a  precept,  and  it  is  the  business  of  the 
executive  department  of  the  government  to 

5ive  it  life  and  activity.  This  duty  has  been 
elegated  by  the  crown,  in  which  the  whole 
executive  power  of  the  state  centres,  to  Courts 
of  Justice  immediately. 

Whether  Alfred  the  Great  composed  a  code 
or  book  of  laws  for  the  Saxons,  or  not,  and 
whether  there  was  a  republication  or  revival  of 
this  code  by  Edward  the  Confessor  or  not,  the 
common  law  which  prevailed  after  the  conquest 
was  not  the  law  of  the  Normans,  was  not  intro- 
duced by  the  Normans,  nor  was  it  subsidiary 
to  their  views ;  but  was  domestic,  the  growth  of 
the  soil,"  sprung  from  usages  and  traditions 
which  had  been  handed  down  from  father  to 
son,  was  still  kept  alive  amidst  great  vicissi- 
tudes by  the  affections  of  tribe  and  family,  a 
common  law  io  short  of  the  habits,  usages,  and 
customs  of  the  common  people,  made  law  by 
the  recognition  of  the  courts  without  the  sanc- 
tion of  the  Conqueror,  and  for  a  long  time 
existing  as  law  only  by  the  silent  acquiescence 
of  parliament. 

On  the  question,  whether  these  customs  were 
general  customs — that  is,  whether  they  pre- 
vailed  every  where  among  the  same  people, 
or  were  merely  local,  antiquaries  are  of  dif- 
ferent opinions ;  but,  in  either  case,  the  re- 
cognition of  them  was  wise,  was  beneficent  on 
the  part  of  the  Courts  of  Justice.  It  was  the 
next  best  system  to  a  government  by  laws  made 
by  the  representatives  of  the  people,  and  per- 
haps in  the  absence  of  a  properly  representa- 
tive body,  it  was  the  only  mode  of  obtaining 
laws  adapted  to  a  rude  and  simple  people. 

Some  persons  have  denied  the  existence  of  any 


common  law  at  all  in  the  early  period  after  the 
conquest ;  but  the  opinion  rests  evidently  on  a 
particular  definition,  and  though  according  to 
that  definition  the  opinion  is  logically  correct, 
yet  I  deny  it  to  be  true  in  fact ;  for  the  defini- 
tion is  defective  in  excluding  a  portion  of  that, 
no  matter  what  its  origin,  which  passed  as  law 
among  the  people.  "Am  I  told  that  it  is  absurd 
to  talk  of  law  without  writing,  without  insti- 
tution ?  I  reply,  that  as  acquisition,  or  the  act  of 
acquiring,  precedes  enjoyment  or  possession, 
so  admitted  rights  and  admitted  liberties  may 
precede  dispute,  precede  decision,  and  conse- 
quently precede  their  regular  institution. 
Before  the  conquest,  at  the  conquest,  after  the 
conquest,  were  not  our  Saxon  forefathers  mar- 
ried and  given  in  marriage  ?  had  they  not  the 
tie*  of  kindred  and  family ;  of  master  and  ser- 
vant ?  had  they  not  possessions  ?  was  the  fruit 
gathered  to-day  all  consumed  to-day?  twas 
there  no  barter,  no  property?  and  if  there 
were  aU  these  things,  would  not  corresponding 
wrongs  occur?  or  occurring,  would  they  be 
viewed  with  indifference  merely  because  the 
marriage  was  regulated  by  no  marriage  act*  the 
contract  by  no  statute  of  fraud,  the  right  of 
possession  evidenced  by  none  of  the  modern 
legal  formalities  ? 

But  there  were  all  these  things,  for  their 
names,  the  best  evidence  of  their  existence, 
have  come  down  to  us ;  there  would  be  a  cor- 
responding class  of  wrongs,  and  law,  the  Com* 
mon  Law,  pronounced  in  its  Courts,  gave 
redress,  and  built  up  by  degrees  a  civil  polity, 
by  thus  adding  its  sanction  to  anterior  volun- 
tary custom  and  usage. 

I  have  often  thought,  and  the  more  I  reflect 
the  stronger  is  my  impression,  that  there  is  a 
great  deal  of  mistake,  a  great  deal  of  unfair- 
ness, a  want  of  comprehensiveness  of  view,  in 
the  opprobrium  intended  to  be  cast  upon  the 
Common  Law,  in  the  application  to  it  of  the 
epithet  of  judge-made.  When  differences  arise, 
and  the  parties  have  not  the  spirit  of  conces- 
sion, if  Courts  there  be,  such  differences  are 
necessarily  brought  before  them.    Before  the 
Common  Law  Courts  they  are  brought  by 
means  of  a  writ,  which  is  the  act  of  the  King  at 
once  authorizing  and  commanding  the  Courts 
to  put  an  end  to  the  dispute  by  an  adjudica- 
tion.    Now,    if  parliament,    the   legitimate 
source  of  law,  in  an  age  when  the  use  of  par- 
liaments is  settled,  has  provided  no  positive 
enactment,  what,  in  such  a  predicament,  is  the 
duty  of  the  judge,  if  it  occurs  in  an  age  when 
the  use  of  parliaments  is  infrequent,  ill-defined, 
and  unsettled  ?  Is  he,  in  spite  of  the  royal  man- 
date, to  say,  I  find  no  statute  on  the  subject,  I 
am  therefore  without  jurisdiction,  and  dismiss 
the  complainant  ?  Such  a  course  would  be  to 
extinguish  the  elements  of  civilization,  and  to 
make  a  perpetual  night  of  rudeness  and  bar- 
barism. 

If  the  defence  of  the  Common  Law  in  the 
earlier  period  of  our  legal  history  is  thus  easy, 
it  is  no  less  just  when  extended  to  the  present 
period.  But  the  grounds  of  defence  are  some- 
what different.  In  the  present  day,  there  can 
hardly  arise  any  custom  of  ancient  data  affect* 
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tag  any  question  of  right,  which  has  not  already 
bees  adjudicated  upon.  As  to  such  customs, 
therefore,  this  originally  unwritten  portion  of 
Common  Law  may  he  said  to  have  been  con- 
verted into  written,  evidenced  by  the  records  of 
the  Courts  and  the  consent  of  ancient  text 
writers.  Claims  thus  established,  customs  thus 
▼eriied,  cannot  be  shaken  by  succeeding  judges, 
unless  those  who  deny  to  them  the  right  of 
making  law,  will  give  them  a  power  equivalent 
in  effect,  the  power  to  abrogate  principles  esta- 
blished by  ancient  precedents.  Into  what  a 
vertex  of  revolutions  would  private  rights  be 
drawn  by  the  ascendancy  of  such  a  doctrine ! 
Oar  Courts  of  Law  would  he  turned  into 
schools  of  casuistry,  and  a  merely  speculative 
reason  be  placed  on  the  judgment-seat.  With- 
out a  rule  of  right,  save  that  contained  in  the 
breast  of  the  Judge,  decisions  would  vary  as 
men's  consciences :  to-day's  success  would  be 
bo  security  for  a  like  result  in  a  like  case  to- 
morrow ;  and  worse  would  be  the  condition  of 
society  than  if  remedies  were  withheld,  and 
obligations  were  left  to  the  guards  of  prudence, 
and  the  sanctions  of  mere  opinion  and  mo- 
lality. 

But  there  is  still  another  portion  of  the 
Common  Law,  open  to  the  objection  of  being 
judge-made,  to  wnich  my  defence  has  not  been 
extended.  I  allude  to  the  class  of  cases  alto- 
gether modern  in  their  circumstances,  and  yet 
not  provided  for  by  any  statute.  Now,  if  par- 
liament, knowing,  as  we  must  assume  it  does, 
the  vacuities  and  defects  of  the  existing  legis- 
lation, still  makes  no  law,  and  so  neglects  its 
proper  duty,  it  may  be  inferred,  in  favour  of  a 
jurisdiction  established  by  usage,  that  such 
eases  were  intentionally  left  to  be  decided  as 
the  Courts  had  theretofore  decided  in  new 
cases.  And  upon  what  principle  do  the 
Courts  decide  in  such  cases  ?  Suppose  it  to  be 
one  involving  a  question  of  popular  privilege, 
the  right  of  an  individual,  for  example,  to  be 
present  at  a  particular  sitting  of  some  inferior 
Court  of  Justice.  Is  the  discussion  of  this  right 
conducted  with  reference  to  principles  of 
general  politics?  Are  the  counsel  arrayed 
against  one  another  as  under  the  banners  of 
party  ?  So  entirely  the  contrary  is  the  fact,  that 
it  is  hardly  possible  for  any  counsel  to  give  satis- 
faction to  a  partizan,  to  a  client  of  strong  poli- 
tical feelings,  though,  in  that  very  respect, 
there  may  be  a  great  accordance  between  them 
in  private.  In  the  sacred  presence  of  justice, 
nothing  is  known  either  or  Montagues  or  Ca» 
pulets.  Sublimated  from  party  views,  yet  not 
above  the  common  failings  of  the  best  princi- 
pled humanity,  the  Judge  will  hear  of  nothing 
out  legal  analogies.  He  decides  according  to 
some  rule  or  principle  laid  down  expressly  or 
impliedly  in  a  similar  case  by  his  predecessor ; 
and  if  taunted  by  faction,  he  says,  and  may 
justly  say, "  With  the  convenience  of  the  deci- 
sion I  have  nothing  to  do :  if  it  is  inconvenient, 
parliament  shoul(Lhave  lepealed  the  law  con- 
tained in  the  cases  by  which  I  am  governed, 
and  rescuing  me  from  the  sway  of  analogy, 
have  laid  down  for  me  a  rule  more  consonant 
with  your  views,  and  perhaps  my  own,  of  public 


policy."  Jvdgr-made,  though  it  be,  yet  made 
in  such  a  manner,  the  Common  Law  ever  pre- 
sents a  smooth  and  even  tenor.  In  vain  will 
you  search  it  for  salient  points  corresponding 
with  those  which  history  has  occasionally  to 
record  in  the  inarch  of  society.  More  stable 
than  the  forms  by  which  we  are  constituted  a 
people  under  a  limited  monarchy,  Law,  the 
Common  Law,  being  Judge- made,  remains  the 
same,  when  the  throne  is  shaken  to  its  centre. 
Commonwealth,  or  King,  in  the  breast  of  our 
Hales,  still  prevail  the  same  principles,  the 
same  equanimity. 

How  many  objections  to  Judge-made  law 
are  outweighed  by  this  advantage  !  No  merely 
nrbitrury  discrepancies  to  he  found  between  the 
law  and  the  national  character.  Every  thing 
which  follows,  either  identical  with  something 
which  precedes,  or  differing  only  by  those  nice 
degrees  which  agree  with  the  quiet  growth  and 
change  of  society.  The  Common  Law  thus 
would  always  have  remained  relatively  the  same, 
but  for  a  new  spirit  occasionally  interpolated 
into  it  by  parliament;  but  where  no  such  inter7 
polations  have  taken  place,  the  new  of  to-day  \$ 
to  the  wants  and  circumstances  of  to-day  what 
the  obsolete  was  to  by- gone  ages. 

In  praising  thus  the  Common  Law,  I  wish  it 
not  to  be  supposed  that  I  consider  it  faultless, 
either  in  its  details  or  as  a  system.  AH  I  have 
said  amounts  only  to  this  plain  proposition — 
namely,  that  without  assuming  legislative  func- 
tions, the  Courts  of  Common  Law  have  sup- 
plied, in  the  best  possible  manner,  but  in  a 
manner  still  essentially  defective,  the  want  of  a 
written  and  positive  system.  Do  I  say  that  alj 
these  decisions  are  what  might  be  expected  or 
desired  in  the  way  of  legislation  ?  By  no  means. 
But,  that  as  Judge-made  law  is  not  made  on  the 
principles  of  legislation,  it  is  not  open  to  com- 
plaint as  against  bad  legislation.  Besides  it 
may  be  doubted  whether  any  portion  of  the 
Common  Law  is  open  to  any  censure  at  all,  if 
it  is  viewed  in  a  true  relative  position.  To  look 
at  the  things,  or  the  men  of  former  times, 
merely  through  the  medium  of  the  light  in 
which  we  ourselves  stand,  is  a  prejudice  which 
does  great  injustice.  What  was  their  circle  of 
knowledge ;  what  their  capabilities ;  what  their 
assistances ;  what  the  light  in  which  they  and 
the  things  by  which  they  were  surrounded 
stood;  what  the  feelings,  the  condition,  the 
wishes  of  their  contemporaries' ;  what  the' 
general  advance  of  all  the  sciences,  ought  to  be 
considered.  How  many  of  the  habits  and 
tastes  which  influence  our  judgment,  which 
give  us  our  bias,  which  form  our  standard  of 
criticism,  are  purely  modern;  the  fruit  of  new 
discoveries,  new  arts,  or  of  heretofore  un- 
thought  of  applications  of  known  principles. 
It  is  from  this  rapid  and  glorious  march  of  im- 
provement that  the  comparatively  stationary 
character  of  the  law,  in  certain  respects,  he- 
comes  conspicuous,  without  however  bringing 
any  just  blame  to  the  Judges,  who,  till  parlia- 
ment interferes,  must  still  be  confined  within 
the  circle  of  precedents  and  analogies. 

Yet  even  with  reference  to  the  altered  cha- 
racter of  the  times,  the  common  law  would  in 
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most  respects  present  less  discrepancy  than  the 
laws  m*de  by  narliament.  Take  for  instance^ 
the  article,  trade.  Unsupported  by  a  grant  or 
prescription,  the  Common  Law  knows  nothing 
of  monopolies.  All  the  rubbish  also,  now 
partly  swept  away,  by  which  dealings,  prompt- 
ed by  the  mutual  interests  of  individuals,  have 
at  different  times  beeu  forbidden  or  hindered, 
is  to  be  found,  not  in  the  Common  Law,  but 
in  Statutes. 

Although  great  inconveniences  might  a  pri- 
ori, have  been  expected  from  an  unwritten  sys- 
tem'of  law,  it  is  interesting,  and  not  without 
practical  use;  to  observe  hnw  these  inconve- 
niences have  bean  lessened  and  compensated 
by  the  peculiar  circumstances  of  its  adminis- 
tration, and  particularly  by  the  situation  and 
number  of  the  Common  Law  judicatories.  In 
one  place,  I  may  say  in  the  metropolis,  the 
centre  of  our  civilization,  the  focal  point  where 
the  national  intelligence  is  strongest  and 
brightest,  where  commerce  too  carries  on  her 
most  important  transactions  ;-?There,  are  sta- 
tioned the  three  Courtstiu  which  all  unwritten 
Common  {jaw  has  its  rise,  From  thfc  conti- 
guity, have  flowed  the  most  important  conse- 
quences i  by  constantly  admitting  of  mutual 
consultations,  it  secured  to  each  the  knowledge 
of  the  acts  and  proceedings  of  the  others  j  and 
thus  the  Common  Law  has  been  remarkably 
distinguished  for  its  uniformity,  and  the  gene- 
ral harmony  of  its  principles  and  decisions. 

As,  to  uncertainty  too.— =moral  certainty  of 
what  would  be  the  decision  of  the  Judge  iu 
any  case,  in  any  dispute,  is  all  that  can  be  ob- 
tained, whether  the  law  is  written  or  unwritten. 
IC  the  law  is,  as  the  Common  Law,  unwritten, 
and  the  case  falls  under  some  predicament  on 
which  there  has  been  already  a  decision,  the 
uncertainty  with  relation  to  the  case  in  dis- 
pute is  merely,  whether  the  Court  will  take 
such  a  view  or  the  fag^s  as  to  bring  the  case 
under  the  suppose^  predicament.  This  kind 
of  uncertainty  is  pot  an,  uncertainty  of  the 

aw,  but  an  uncertainly  as  to  the  effect  of  the 

Cidence,  and  must  occur  equally,  even  if  the 
w  were  written ;  and  henpe  "  the  glorious  unr 
cettainty  of  the  law,"  as  for  as  the  phrase  is 
meant  to  impute  an  extraordinary  degree  of 
uncertainty  to  the  Common  Law,  is  a  phrase 
either  of  prejudice  or  ignorance.  If,  on  the 
other  {[ana,  tpe  case  in  dispute  fqlls  under  a 
predicament  on  wnich  there  has  not  been  any 
direct  decision,  then  the  uncertainty  is  only 
tha(  which  belongs  tq  all  analogical  reasoning. 
If  it  is  said,  that  time  accumulates  cases,  and 
so  bupes  the  law  ig  the  heap,  that  at  last  it  is 
inaccessible  ana  incomprehensible ;  I  reply, 
that  the  concentration  of  the  har  at  one  point, 
a.  necessary,  consequence  of  the  centrsiity  of 
the  Courts,  reduces  almost  to,  nothing  thjs  pb- 
jectkm,  and  that  it  is  rather  a  theoretical  than 
a.  practical  objection :  if  clients  could  briug 
the  facts  to  a  state  of  certainty,  there  is 
not  one  case  out  of  one  hundred  in  which  the 
law,  that  is,  what  the  Courts  would  decide  upon 
the  facts,  is  not  also  predicable  to  a  certainty. 
But  waive  this  reply,,  and  let  us  examine  the 
objection :  It  is  a  real  fallacy  under  an  appa- 


rent truism.    If  two  cases,  or  Jastaljr  cases,  gfr 
to  the  same  point,  the  multiplication  at  once 
removes  all  doubt,  renders  the  law  absolutely 
certain,  and  throws  a  stronger  light  on  its  ap- 
plication.   If  the  same  number  of  cases  go  to 
different  points,  then,  one  by  one,  they  convert 
into  text-matter,  and  into  what  mast  be  the 
chief  text-matter  of  any  code,  the  law,  there* 
tofore  unrecorded  and  unwritten.    The  fiil  in 
this  case  is  precisely  the  same  as  the  multipli- 
cation of  articles  in  a  code  or  written  system ; 
and  therefore,  even  without  the  light  of  expe- 
rience derived  from  the  administration  of  the 
continental  codes,  we  might  upon  general  prin- 
ciples assert,  that  slighter  far  than  the  English* 
friends  of  codification  imagine,  is  the  differ- 
ence between  case  law  ana  code  law,  or  law* 
written.    In  case  law,  in  the  common  law  in 
the  present  day,  we  have  in  the  concrete,  what 
in  the  code,  if  the  code  is  correct,  is  merely 
in  the  form  of  a  naked  proposition*    If  it  is  said 
our  cases  and  reports  will  still  remain  as  a 
commentary  to  guide  the  application  of  the 
code :  1  shall  reply  in  the  words  of  St.  Ger- 
man ; — "  I  think  verily,  more  doubt  and  ques- 
tions would  arise  upon  the  statute,  (that  ia» 
upon'  the  code,)  than  doth  now,  when  they  be 
argued  after  the  common  law,  and  decided  by 
secondary  conclusions,  derived  from  the  law  of 
reason  j"  or  if  not,  still;  if  a  commentary  of 
cases  is  needed,  how  small  is  the  value  of  codi- 
ficatiou,  scarcely  more,  than  it  puts  the  law 
into  a  state  the  titter  for  sciolist*  and  quacka, 
and  the  easier  for  promulgation,  but  will  it 
render  it  more  certain  ? 

[Our  limits  have  prevented  the  insertion  of 
the  whole  of  the  Lecture ;  but  we  hope  to 
avail  ourselves  of  the  concluding  part,  on  the 
subject  of  Local  Courts,  at  a  fitting  opportu- 
nity.   Ed.] 


DOUBTS  ON  THE  LIMITATION   OF 
ACTIONS  ACT, 


To  the  Editor  qfike  Ugul  Oht&er. 

Sir, 
Having  repeatedly  received  considerable 
assistance  from  your  work,  and  having  in 
my  turn  sometimes  endeavoured  to  repay 
the  obligation  by  answering  aome  of  the 
queries  contained  in  it,  will  yon  allow  me 
to  beg  the  attention  of  your  other  cor- 
respondents to  the  following  important 
questions  on  the  new  Limitation  of  Actions 
Act,  3&4W.  4.  c.  27,  By  sections  2 
and  24  of  that  act,  after  the  1st  of  January, 
1834,  no  land  or  rent  ia  to  be  recovered, 
either  at  law  or  in  equity,  but  within 
twenty  years  after  the  right  of  action  or  suit 
shall  have  accrued  to  the  claimant  or  spmer 
person  whose  estate  he  claims. 
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-  By  the  36th  section,  however,  all  real 
ind  mixed  actions  are  preserved  until  after 
the  31st  of  December,  1834.  And  by  the 
37th,  they  may  be  brought  until  the  1st  of 
June,  1835,  by  any  person  who,  on  the 
31st  of  December,  1834,  shall  not  have  a 
right  of  entry  on.  the  land  which  he  claims, 
notwithstanding  the  twenty  years  shall  have 
assures!;  and  section  38  provides,  that 
when,  on  the  1st  day  of  June,  1 835,  any 
person's  right  of  entry  to  any  land  shall  be 
taken  away  by  any  descent,  cast,,  con- 
tinuance, or  warranty,  he  may  bring  his 
real  action  after  the  1st  day  of  June,  1835, 
but  only  within  the  period  during  which 
under  this  met  an  entry  might  have  been 
made  by  such  person ;  that  is  to  say,  twenty 
Tears. 

Now,  Sir,  under  these  sections,  how  can 
a  purchaser  be  safe  in  accepting  a  twenty 
years  title,  at  any  rate  for  the  next  twenty 
yean  ?  And  will  it  not  be  still  necessary 
for  that  period  to  require  a  sixty  years  title ; 
as  the  rights  of  the  persons  entitled  for  that 
time  are  preserved  by  this  act  for  at  least 
twenty  years?  And  is  this  the  true  con- 
struction and  meaning  of  the  act  ?  Perhaps 
some  of  your  correspondents  will  turn  their 
attention  to  these  questions. 

Your  obedient  servant, 

A  Cotf  VBYANC1NG  COUNSEL. 


ABSTRACTS  OF  RECENT  STATl/TES. 

FORGERY  OF  STAMPS, 
3&4W.  4.  c.97. 

[C'mtinutHfrvm  p.  41.] 

The  16th,  17th,  and  18th  clauses,  which  re- 
late to  the  new  Dies  to  be  used,  and  which 
may  be  changed  by  the  Commissioner*,  on 
giving  one  mouth's  notice  in  the  Gazette,  re- 
quire the  attention  of  the  Profession,  as  an 
erroneous  stauip  mil  invalidate  the  instru- 
ment. By  the  proviso  at  the  conclusion  of 
section  17,  deeds  executed  abroad  may  have 
the  new  stamps  affixed  within  one  month  after 
their  arrival,  and  without  penalty. 

tyew  Dies. 

16.  fhat  it  shall  be  lawful  fpr  the  Commis- 
sioners of  Stamps  from  time  to  time,  whenever 
they  shall  deem  it  necessary  or  expedient,  to 
discontinue  the  use  of  all  or  any  of  the  dies 
heretofore  provided  or  used,  or  at  any  time 
hereafter  to  be  provided  or  used,  for  denoting 
or  marking  any  stamp  duty  which  now  is  or  at 
any  time  hereafter  shall  be  by  law  payable  for 
or  in  respect  of  any  matter  or  thing  whatso- 
ever, and  to  cause  any  new  <jie  or  dies,  with 


such  altered  device  or  devices  respectively, 
thereon  as  the  said  Commissioners  shall  thins, 
fit,  to  be  provided  and  used  in  Men  of  the  die 
or  dies  so  discontinued. 

17.  That. whenever  the  said  Commissioners 
shall  determine  to  discontinue  the  use  of  any 
die  or  dies,  and  shall  provide  any  new  die  or 
dies  to.be  used  in  lieu  thereof,  and  the  said 
Commissioners  shall  give  public  nostet  thereof 
by  advertisement  in  the  London  and  Edin- 
burgh Gazettes  respectively,  the*  from  and 
after  such  day  or  tune  as  shaH  be  fixed  and 
appointed  by  such  advertisement,  not  being, 
within  the  space  of.  une  calender  menfh  next 
after  the  same  shall  have  been  published  in  she 
said  Gaxettes  respective!*,  the  said  new  die  or, 
dies  so  provided  shall  be  the  only  true  and* 
lawful  die  or  dies  for  denoting  the  duty  charged 
or  chargeable  in  any  case  to  which  such  die  or' 
dies  is  or  are  respectively  applicable ;  and  all 
deeds  and  instruments  tar   the  marking  or, 
stamping  of  wluVh  any  such  hew  die  or  dies 
shall  have  been  provided,  and  which  after  the 
day  so  fixed  and  appointed  as  aforesaid  shall  be, 
ingrossed,  written,  or  printed  upon  vellum, 
parchment,  or  paper  stamped  or  marked  with, 
any  other  die.  or  dies  than  the  said  new  die  or 
dies  so  provided  for  the  same  as  aforesaid,! 
and  all  such  deeds  and  instruments  as  afore- 
said which,  having  been  ingrossed,  written,  or 
printed  upon  vellum,   parchment,  or  paper 
stamped  or  marked  as  last  aforesaid,  shall  not 
have  been  executed  or  signed  by  any  party 
thereto  before  or  upon  the  said  day  so  fixed. 
and  appointed  as  aforesaid,  shall  respectively 
be  deemed  to  be  ingrossed,  written,  or  printed; 
on  vellum,  parchment,    or  paper   not  duly: 
stamped  or  marked  as  required  by  law ;  Pro- 
video  always*  that  in  the  case  of  any  deed  or. 
instrument,  required,  to  be  stamped  or^  marked. 
with  such  new  die  or  dies  as  aforesaid  which 
shall  be  ingrossed,  written,  or  printed  upon 
vellum,  parchment,  or  paper  stamped er  marked 
otherwise  than  with  such  new  die  or  dies,  and 
which  after  the  said  day  or  time  so  fixed  or  ap- 
pointed, as  aforesaid  shall  be  first  executed  or 
signed  by  any  party  thereto  at  any  place  out  of 
the  United  Kingdom,  it  shall  be  lawful  for  the 
said  Commissioners,  and  they  are  hereby  re- 
quired, upon  proof  of  the  facts  to  their  satis-, 
taction,  to  cancel   and  allow  the  stamp  or 
stamps  impressed  on  such   deed   or  instru- 
ment, and  to  cause  such  deed  or  instrument  to 
l>e  stamped  or  marked  with  such  new  die  or 
dies,  to  the  same  amount  of  duty,  without  pay- 
ment of  any  penalty,  provided  such  deed  or 
instrument  shall  be  produced  to  the  said  Com- 
missioners for  the  purpose  aforesaid  within  one 
calendar  month  next  after  the  same  shall  arrive 
in  this  kingdom. 

18.  Provided  that  whenever  the  said  Com- 
missipoers  shall  discontinue  the  use  of  any  die 
or  dies,  and  shall  provide  any  new  die  or  dies 
to  be  used. in  lieu  thereof,  audi  shall  give  public 
notice  thereof  by  advertisement  in  the  manner 
directed  by  this  act,  it  shall  be  lawful  for  all 
persons  who  shall  have  in  their  custody  or' 
possession  any  vellum,  parchment,  or  paper 
stamped  or  marked  with  any  die  or  dies  in  lieu 
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of  which  any  such  new  die  or  dies  shall  lure  been 
provided,  and  which  vellum,  parchment,  or  pa- 
per shall,  by  reason  of  the  providing  of  such 
new  die  or  dies,  be  rendered  useless  or  inap- 
plicable for  the  purposes  for  which  the  same 
was  originally  designed,  to  send  the  same  to 
the  head  office  for  stamps  in  Westminster  or 
Edinburgh  at  any  time  within  three  calendar 
months  nest  after  the  day  so  fixed  and  ap- 
pointed by  such  advertisement  as  aforesaid; 
and  it  shall  be  lawful  for  the  said  Commission- 
ers, or  for  any  officer  of  stamp  duties  duly  au- 
thorised m  that  behalf,  to  cause  the  stamp  or 
stamps  upon  such  vellum,  parchment,  or  paper 
to  be  cancelled,  and  such  vellum,  parchment, 
or  paper,  or  (if  the  said  Commissioners  or  such 
officer  shall  think  fit)  any  other  vellum,  parch* 
ment,  or  paper  to  be  duly  stamped  or  marked 
with  such  new  die  of  dies  in  lieu  of  and  to  an 
equal  amount  with  the  stamp  or  stamps  so  can- 
celled. 

Spoiled  Stamps* 

19.  That  in  any  case  in  which  the  Commis- 
sioners of  Stamps'  are  or  shall  be  by  this  act  or 
any  other  act  relating  to  stamp  duties  autho- 
rized and  directed  to  cancel  stamps  spoiled  or 
rendered  useless  or  unfit  for  the  purpose  in- 
tended, and  to  make  allowance  for  the  same 
by  giving  other  stamps  in  lieu  thereof,  it  shall 
be  lawful  for  the  said  Commissioners,  if  they 
in  their  discretion  shall  think  fit,  instead  of 
giving  stamps,  to  refund  and  repay  to  the 
party  entitled  to  such  allowance  tne  amount 
thereof  in  money,  deducting  therefrom  such 
per-centage  as  is  allowed  by  law  on  the  pur- 
chase of  stamps  of  the  same  description  as  those 
in  respect  of  which  such  allowance  shall  be 
made ;  and  it  shall  also  be  lawful  for  the  said 
Commissioners,  if  they  in  their  discretion  shall 
think  fit.  to  refund  and  repay  to  any  person 
possessed  of  any  stamp  or  stamps  which  shall 
not  have  been  spoiled  or  rendered  useless  or 
unfit  for  the  purpose  intended,  but  for  which 
he  shall  have  no  immediate  use  or  occasion,  the 
amount  or  value  of  such  stamp  or  stamps  in 
money,  deducting  therefrom  such  per-oentage 
as  aforesaid  upon  his  delivering  up  such  stamp 
or  stamps  to  the  said  Commissioners  to  be  can- 
celled, and  proving  to  their  satisfaction  that  the 
same  was  or  were  purchased  by  him  with  a 
bond  fide  intent  to  use  the  same,  and  that  he 
has  paid  the  full  amount  or  value  denoted  by 
such  stamp  or  stamps,  without  any  deduction, 
save  and  except  only  the  amount  of  such  per- 
centage as  aforesaid,  and  farther,  that  such 
stamp  or  stamps  was  or  were  so  purchased 
within  the  period  of  three  calendar  months 
next  preceding,  and  if  the  same  was  or  were 
so  purchased  after  the  passing  of  this  act,  then 
that  the  same  was  or  were  so  purchased  by  such 
person  at  the  head  office  for  stamps  in  West- 
minster .or  Edinburgh,  or  from  some  distribu- 
tor or  sub-distributor  of  stamps  duly  appointed 
as  aforesaid,  or  from  some  person  licensed 
under  the  authority  of  this  act  to  vend  or  deal 
in  stamps. 

Mineral  Waters  and  Plate. 

The  20th  clause  repeals  the  stamp  duties  on 


artificial  mineral  waters  i  and  the  21  st  altars* 
drawback  on  the  exportation  of  gold  and  silver 
plate  manufactured  in  Ireland. 

Officers  to  take  Affidavits. 

22.  That  it  shall  he  lawful  for  the  said  Com- 
missioners, and  they  or  any  two  of  them  are 
hereby  authorized,  to  appoint  by  writing  under 
their  hands  and  seals  any  officer  employed  un- 
der them  to  take  and  receive  any  affidavit  or 
affirmation  which  is  now  by  law  authorized  to 
be  made  before  the  said  Commissioners,  or  any 
one  or  more  of  them  $  and  every  such  officer  so 
appointed  as  aforesaid  is  hereby  authorized  to 
take  and  receive  any  such  affidavit  upon  the 
oath  of  the  person  or  persons  making  the  same, 
and  any  such  affirmation  in  the  case  of  persona 
commonly  called  Quakers ;  and  if  any  person 
making  any  such  affidavit  or  affirmation  shall 
knowingly  and  wilfully  make  a  false  oath  or 
affirmation  of  or  concerning  any  of  the  mat- 
ters to  be  therein  specified  and  set  forth,  every 
person  so  offending,  and  being  thereof  law- 
fully convicted,  shall  be  subject  and  liable  to 
such  pains  and  penalties  as  by  any  law  now  in 
force  persons  convicted  of  wilful  and  corrupt 
perjury  are  subject  and  liable  to. 

[To  be  continued  J) 


THE  LATE  PROFESSOR  PARK. 


To  the  Editor  of  the  Legal  Observer. 


Sir, 


Temple,  Nov.  19th,  1833. 


In  a  letter  from  Mr.  Thomas  Park,  pub- 
lished in  your  last  number,  it  is  pretty  plainly 
insinuated  that  I  have  been  led  by  an  unworthy 
motive  to  depreciate  an  honour  conferred  upon 
his  son,  the  late  Professor  Park,  by  the  Uni- 
versity of  Gdttingen.  An  insinuation  of  this 
sort,  seriously  affecting  character,  ought,  in  my 
opinion,  to  be  met  without  delay,  and  the  an- 
swer should,  if  possible,  be  circulated  amongst 
the  same  class  of  readers  as  the  charge.  You 
will  therefore  oblige  me  by  printing  the  fol- 
lowing very  simple  explanation. 

About  the  time  that  Professor  Park's  degree 
was  first  announced  as  an  honorary  one,  I  had 
occasion  to  write  to  two  of  the  most  eminent 
professors  in  Gdttingen,  and  I  availed  myself 
of  the  opportunity  to  ask  whether  the  account 
I  saw  in  the  English  journals  was.  true.  The 
answers  conclusively  establish  three  points: — 
I ,  that  the  degree  was  applied  for  on  hb  be- 
half ;  2,  that  it  was  paid  for ;  3,  that  it  was  not 
what  in  Gdttingen  is  termed  an  honorary  de- 
gree, which  means  one  conferred  gratis; 
though  no  doubt  Mr.  Park,  as  professor  and 
author,  might  have  had  it  gratis,  bad  the  ap- 
plication been  made  without  an  offer  to  pay. 
It  may  also  be  collected  from  these  letters 
(what  indeed  any  man  at  all  acquainted  with 
Germany  must  know)  that  the  learned  pro- 
fessors themselves  attach  no  great  degree  of 


Superior 


:  House  <of  Lord$. 
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importance  to  the  degrees  conferred  by  then). 
I  inclose  you  extracts  distinctly  proving  these 
points,  and  Mr.  T.  Park  is  welcome  to  inspect 
the  original  letters  if  he  likes.  I  dare  say  the 
degree  was  accompanied  by  some  complimen- 
tary communication  $  the  formula  on  such  oc- 
casions is  highly  complimentary  $  but  it  could 
not  have  emanated  from  the  faculty  of  advo- 
cates, as  there  is  no  such  faculty  at  Gottitfgen. 
The  law  faculty  consists  of  a  limited  number 
of  professors,  of  whom  one  of  my  correspon- 
dents is  unquestionably  die  most  distinguished. 
As  I  am  replying  to  a  father  defending  (as 
lie  supposes)  a  son,  I  shall  only  add,  that  my 
estimate  of  Professor  Park's  character  was 
written  in  a  spirit  the  very  opposite  of  that 
which  Mr.  T.  Park  would  trace  it  to ;  and  I 
think  even  a  partial  parent  might  be  satisfied 
with  a  memoir,  which,  after  many  highly  flat- 
tering observations,  finishes  by  describing  the 
subject  of  it  as  "  a  national  loss."  It  is  for 
Mr.  T.  Park  to  explain  what  he  means  by 
"  once  applauded  friend ;"  for  his  son  was  ap- 
plauded, very  highly  applauded,  to  the  last, 
aad  was  never  a  friend  of  mine  in  any  other 
than  the  most  general  acceptation  of  the  term. 
Our  acquaintance  commenced  by  my  praising 
one  of  his  productions,  and  was  broken  off  by 
my  blaming  another.  I  have  the  honour,  Sir, 
to  remain  your  very  obedient  servant, 

The  Editor  of  the  Law 
Magazine. 


SUPERIOR  COURTS. 


fiautft  at  EurM. 

DKVI8E. — ELECTION. 

In  order  to  constitute  a  case  of  election,  the 
instrument  imposing'  the  objection  to  elect 
mutt  be  dear  and  intelligible,  and  the  acts 
of  the  party  held  to  elect  under  them  must 
shew  an  intention  to  elect,  and  acts  of 
election,  and  not  in  opposition. 

Parties  having  a  right  to  elect  between  two 
titles,  either  as  tenants  for  life  or  in  fee, 
continuing  in  possession  for  more  than  40 
years,  and  executing  deeds  reciting  that 
they  held  under  the  former  title,  their  heir- 
at-law  is  precluded  from  claiming  the  fee 
under  the  latter  title. 

The  appellant,  by  his  bill  filed  in  the  Court  of 
Chancery  in  1814,  stated  an  indenture  of  set- 
tlement executed  by  Sir  Henry  John  Parker 
in  1741,  previous  to  and  in  contemplation  of 
marriage  with  Miss  Page,  his  second  wife,  he 
having  then  by  a  former  marriage  two  daugh- 
ters, Margaret  and  Ann  Parker,  under  the  latter 
of  whom  the  appellant's  claim  to  the  estates  in 
dispute  arose  when  heir  at  law.  By  that  settle- 
ment Sir  H.  J.  Parker  conveyed  his  freehold 
house  in  Salisbury  Court,  London,  his  manor 
of  Talton,  and  other  estates  in  Worcestershire 
to  trustees,  to  the  uses,  after  the  marriage,  of 
himself  and  his  said  intended  wife  for  the  life 
of  the  survivor  of  them,  with  remainder  to  the 
first  and  other  sons  of  the  marriage  successively 
in  tail  male,  with  reversion  to  himself  in  fee. 


The  issue  of  the  marriage  were  one  sou  and 
two  daughters,  for  whom,  as  a  further  provi- 
sion, he, T>y  a  deed  dated  October  1763,  for  the 
considerations  therein  mentioned,  conveyed  a 
moiety  e€  his  estate  at  Hatch,  in  Wiltshire,  to 
trustees,*  to  his  own  use,  until  his  son  should 
attain  the  age  of  21,  and  then  to  the  sen  in  fee* 
subject,  however,  to  the  power  of  revocation, 
and  to  a  term  for  raising  a  portion  of  4Q0QL 
for  each  of  the  two  daughters  of  the  second 
marriage;  but  such  portions  were  not  td  he 
raised  if  the  daughters  should  marry  without 
the  written  consent  of  their  father  or.  of  the 
trustees.  They  did  afterwards  marry  without 
such  consent.  In  1758  Mr.  Page,  the  grands- 
father  of  these  children,  purchased  from  Sir  H. 
J.  Parker  the  other  moiety  of  the  Hatch  estate* 
which  by  his  will,  dated  in  1^64,  he  entailed, 
together  with  other  estates  in  Snorter's.  Court, 
London,  and  elsewhere,  upon  his  grandson 
John  Parker,  the  said  son  or  Sir  H.  J.  Parker, 
by  his  second  wife. 

John  Parker  having,  in  1766,  attained  his 
age  of  21,  became  entitled  to  a  moiety  of  the 
Hatch  estate,  under  the  deed  of  1753,  subject 
to  the  power  of  revocation  as  aforesaid,  but 
free  from  the  term  for  raising  the  portions, 
which  were  forfeited  by  his  sisters  marrying 
without  the  conditioned  consent.  He  suffered 
a  recovery  of  the  other  moiety  entailed  on  him 
by  his  grandfather,  and  declared  the  uses  to 
himself  in  fee. 

It  further  appeared  from  the  pleadings  on 
both  sides,  that  an  agreement  was  afterwards 
entered  into  by  which  the  father,  (who  was 
said  to  be  then  in  embarrassed  circumstances) 
in  consideration  of  a  sum  of  money  in  hand, 
and  an  annuity  of  200/.,  was  to  convey  to  the 
son  his  life  interest  and  reversion  of  his  talton 
and  other  estates,  freehold  and  leasehold,  in 
Worcestershire.  This  agreement  was  said  to 
be  lost,  and  the  only  evidence  of  it  that  was 
produced  was  an  abstract  in  the  handwriting  of 
the  family  solicitor,  in  which  it  was  stated  that 
if  the  son  should  die  in  the  father's  lifetime^  or 
should  marry  without  his  consent,  the  agreement 
and  all  the  deeds  executed  in  pursuance  of  it 
were  to  be  void.  This  abstract  was  made  evi- 
dence in  the  Court  below  by  being  there  jead 
by  the  appellant,  from  the  respondent's  answer 
to  his  bill ;  no  deeds  were  executed  in  pursu- 
ance of  the  agreement,  but  from  that  time  John 
Parker  laid  out  a  great  sum  .of  money  (which 
he  had  under  his  grandfather's  will)  both  on  the 
Talton  estate,  where  he  resided — his  father  also 
residing  there — and  on  the  house  in  Salisbury 
Court,  over  which  he  exercised  a  dominion,  as 
if  it  were  his  own  absolutely. 

John  Parker  died  unmarried  in  September 
1 769,  in  the  lifetime  of  his  father,  to  whom,  by 
his  will  dated  in  the  same  year,  he  gave  a  lift 
estate  in  all  his  estates  whatsoever  that  he  was 
seised  or  possessed  of,  or  was  or  should  be  en- 
titled to  in  reversion  or  expectancy  *  and  from 
and  after  the  decease  of  his  father  he  gave  all 
the  estates  that  were  devised  to  him  by  hfo 
grandfather  Page,  to  trustees,  upon  trust  to  re- 
ceive the  rents  thereof,  and  pay  the  same  to  his 
sisters  of  the  whole  blood,  with  further  Hmita- 
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tionsover,  which  have  nothing  to  do  With  the 
question  in  (hit  suit ;  and  he  gave  the  manor  of 
Talton  and  other  estates  in  Worcestershire, 
and  his  house  in  Salisbury  Court*  and  the  other 
moiety  of  his  Hatch  estate,  (that  cortteyed  to 
his  use  by  his  father,  subject  to  a  rower  of 
revocation)  and  all  other  estates  whatsoever 
which  descended  or  came  to  him,  or  whhk 
should  descend  *r  come  ioklm/rom  hi*  father, 
sjnto  bis  two  sisters  of  the  half  blood;  Margaret 
and  Ann  Parker,  as  tenants  in  cdrnmon  in  toe. 
He  ten,  after  bequeathing  certain  legacies, 
gave  to  his  father  ail  the  residue  of  his  personal 
estate,  and  appointed  hitt  feoie  executor  of  his 
wil^  if  tiring  at  the  time  of  the  testator's  death, 
fcseff  not,  men  he  gave  unto  his  said  sisters  of 
the  half  blood  all  his  personal  estate,  and  ap- 
printed  Henry  Parker,  afterwards  Sir  Henry 
Parker,  father  of  the  respondent,  and  one 
Daniel  Fox,  his  executors.  By  a  codicil  to 
this  will  the  testator  gave  to  his  father  in  fee 
an  estate  which  be  had  •  then  lately  pur- 
chased, and  released  to  him  a  bond  for  1000/. 
With  other  benefits.  Sir  Henry  John  Parker 
having  possessed  himself  of  aft  the  personal 
estate  left  by  his  son,  and  entered  upon  the 
receipt  of  the  rents  and  profits  of  the  real 
estate  devised  to  him  by  the  codicil,  made  his 
will  in  November  1769*  and  thereby  gave  and 
devised  his  manor  of  Talton  and  his  other  free- 
hold estates-  in  Worcestershire,  his  house  in 
Salisbury  Court,  London,  and  the  moiety  of 
his  Hatch  estate,  and  all  his  other  freehold 
estates  whatsoever,  to  trustees,  to  their  own 
use  for  a  term  of  years,  to  raise  by  sale  or 
mortgage  thereof  as  much  as- would  supply  the 
deficiencies  of  his  personal  estate  in  payment 
«f  debts,  legacies,  &c.,  and  subject  to  that 
term,  to  the  use  of  the  testator's'  daughters  by 
his  first  wife— a  moiety  to  each  for  nfe-^-witn 
remainders  and  cross-remainders  to  the  issue 
male  of  each  in  tail  male ;  with  divers  remain- 
ders over,  one  of  which  was  limited  to  the  re- 
spondent in  tail  male,  and  icy  now  come  Sn  pos- 
session, with  ultimate  remainder  tothe  testator's 
right  heirs-  The  leasehold  estates  of  the  tes- 
tator were  limited  by  him  in  bis  said  will  to  the 
earn*  persons' to  whom  he  had  limited  his  free- 
hold estates,  and  he  appointed  his  daughters, 
Margaret  and  /inn,  executrixes  of  his  said  will, 
and  gave  them  all  the  residue  of  his  personal 
estate  eeoally  between  them  ;  and  by  a  codicil 
to  his  wfil  be  exonerated  the  personal  estate 
from  his  debts,  legacies,  &c,  and  charged  them 
on  his  real  estate. 

Margaret  and  Ann  Parker  proved  the  will, 
and  entered  into  possession  or  the  estates  -de- 
Tised  by  it.  In  several  deeds  executed  and 
tillers  written  by  them  for  a  series  of  years, 
they  described  themselves  aa  devisees  for  life  of 
ttese  estates  under  their  father's  will,  never 
making  any  el*im  to  them  by  virtue  of  their 
brother  Uohn  Parker's  will. 

Upon  the  death  of  Margaret  Parker  without 
Isaee,  in  1?$5,  her  moiety  of  the  devised  estates 
devolved  on  Ann  Parker,  and  she,  by  her  will 
•dated  in  August  1811,  gave  and  bequeathed  to 
*Sir  Harry  Parker  (father  of  the  respondent)  in 
»feeall  her  estates  at  Hatch  in  Wiltshire,  and  at 


Walton  and  other  places  in  Worcestershire; 
and  she  gave  to  the  appellant,  in  fee,  among 
fitter  property,  her  house  in  Salisbury  Court, 
London,  and  gave  to  him  and  his  sister  the 
residue  of  her  personal  estate  and  effects 
equally  between  them,  and  appointed  the  re- 
spondent executor  of  her  will. 

Sir  Harry  Parker  died  in  the  lifetime  of  the 
legator,  and  she  dying  soon  after  without 
issue,  and  without  altering  her  will,  and  the 
devises  and  bequests  to  Sir  Harry  having  Imw 
come  void  by  lapse,  the  appellant  claimed  title 
to  them  as  heir  to  Ann  Parker,  and  insisted  on 
his  right  to  the  house  in  Salisbury  Court,  by 
virtue  of  the  devise  thereof  in  her  will.  The 
prayer  of  his  original  and  amended  bill,  and  of 
a  supplemental  bill  filed  in  1815,  was  that  Sir 
Henry  John  Parker  might  be  declared,  by  ac- 
cepting the  benefits  given  by  his  son's  will,  to 
have  elected  to  confirm  the  same  in  all  respects, 
and  that  the  plaintiff  is  entitled  to  the  settled 
estates  as  heir  of  Ann  Parker,  who  was  devisee 
in  fee  of  the  said  estates  in  the  said  will  of  John 
Parker,  and  that  he  might  be  quieted  in  the 
possession  thereof,  and  the  title  deeds,  &ci  be 
given  up  to  him,  and  that  the  respondent  might 
elect,  whether  be  would  take  under  or  Against 
the  will  of  Ann  Parker. 

After  a  long  course  of  litigation,  a  decree  ■ 
was  made  hy  the  Master  of  the  Rolls  in  1818; 
which  teas -affirmed  in  1892,  on  appeal  to  the 
then  Lord  Chancellor, b  dismissing  appellant's 
bills,  except  so.  much  as  put  the  respondent  to 
his  election,  whether  he  would  take  under  or 
against  Ann  Parker's  will.  And  the  respond- 
ent electing  by  his  counsel  in. Court  to  take 
against  that  will,  was  declared  bound  to  relin- 
quish a  legacy  given  him  thereby,  and  to  ac% 
count  for  the  testatpr's  personal  estate  without 
retaining  the  same.  And  the  appellant  was 
ordered  to  let  respondent  into  possession  of 
the  house  in  Salisbury  Court. 

From  that  decree  th$  appellant  appealed  to 
the  House  of  Lords.  Sir  ntitrard  Sugdek,  on 
bis  behalf,  argued,  that  by  the  effect  of  the  ar- 
rangements between  John  Parker  and  his  fattier 
in  1 766,  the' former  acquired  a  title  to  the 
estates  in  question  in  this  suit.  From  his  deal- 
ings with  those  estates  in  his  father's  lifetime* 
expending  money  on  them,  especially  on  the 
house  in  Salisbury  Court,  of  which  he  gave  a 
lease  for  21  years,  drawn  by  his  father's  soli- 
citor, with  the  father's  privity,  it  must  be  pre- 
sumed that  they  had  been  conveyed  to  him  in 
fee ;  and  being  so  conveyed  to  him  they  passed 
by  his  will,  and  became  vested  in  Margaret  and 
Ann  Parker  in  fee.  But  if  John  Parker  had  not 
acquired  a  perfect  title  to  these  estates,  still  his 
father,  by  accepting  the  legacies,  devises,  and 
benefits  given  hitq  by  the  son's  will  and  codicil^ 
elected  to  take  under  it,  and  thereby  confirmed 
it,  and  gave  effect  to  the  devises  of  those  estates.' 
There  was  no  question  or  doubt  that  the  father 
took  large  benefits  under  the  son's  will,  and  it 
was  equally  clear  that  it  was  more  to  his  advan- 
tage to  take  those  immediate  benefits  with 
a  life  estate  in  the  freeholds,  than  to  reject 
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them  for  an  estate  in  fee  in  the  settled  es- 
tates— if  such  fee  had  remained  in  him.  The 
will  of  John  Parker,  therefore,  raised  a  case  of 
election  as  against  Sir  H.  J.  Parker,  and  he  dfd 
make  election  to  take  under  it.  His  position 
m  a  perfect  illustration  of  the  principle  of 
election,  which  is,  that  if  4.,  in  a  devise  of 
property  to  B.f  includes  in  that  devise,  either 
from  mistake  or  not.  property  which  belonged 
to  2?.,  an  implication  arises  that  the  benefits 
under  the  will  must  be  taken  On  the  terms  of 
giving  effect  to  the  whole  devise,  and  B.  cannot 
take  the  property  given  and  retain  his  own  in 
his  former  right,  but  must  take  all  or  none  on 
the  terms  of  the  devise.  But  the  will  of  Sir  H. 
J.  Parker,  taken  with  the  codicil,  cannot  l>e 
construed  to  raise  a  case  of  election  as  against 
Margaret  and  Ann  Parker ;  for  they  did  not 
take  any  benefits  under  that  will,  nor  did  they 
relinquish  their  right  to  these  estates  as  deviseo 
to  them  by  their  brother.  No  matter  how  they 
described  themselves  in  deeds  or  letters  j  they 
may  have  been  ignorant  of  their  rights,  or  de- 
ceived by  the  trustees.  The  fee  remained  with 
them  until  they  divested  themselves  of  it,  and 
they  did  not  so  divest  themselves  by  any  deed  exe- 
cuted by  them.  On  the  contrary,  Ann  Parker, 
by  her  will  made  with  the  privity  of  the  respon- 
dent, who  is  her  executor,  ana  without  objec- 
tion on  his  part,  asserted  her  right  in  fee  to 
these  estates,  and  disposed  of  them  accordingly. 
In  order  to  election,  the  party  must  be  ap- 
prized of  the  conflicting  rights,  and  must  have 
chosen  between  them,  of  neither  of  which  is 
there  any  proof  to  affect  the  right  in  fee  of 
Margaret  and  Ann  Parker  to  these  estates. 
The  enjoyment  of  the  estates  having,  from  the 
death  of  Sir  H.  J.  Parker  to  that  of  Ann  Parker, 
been  consistent  with  the  appellant's  title,  his 
claim  canot  be  barred  by  length  of  tiirie.c 

ThtAttornty-grneral  and  Mr.  Prpyt,  contra. 

Lord  Lf/ndhunt,  having  sat  in  this  appeal  for 
(he  Lord  Chancellor,  moved  the  judgment  of 
the  House,  to  the  following  effect  ;  There  is  no 
question  that  the  title  at  law  to  the  estates  in 
question  belongs  to  the  respondent  j  but  it  is 
said  that  circumstances  arising  so  far  hack  as 
1769  or  1771,  gave  the  appellant  an  equal  right 
io  control  and  displace  the  legal  title.  In  order 
to  displace*  the  latter,  the  party  claiming  must 
make  out  a  clear,  distinct,  and  satisfactory  case 
hi  support  of  his  equitable*  daim.  Is  such  a 
ease  made  out  for  your  lordships  I  The  first 
mention  arises  on  the  wiM  of  John  Parker, 
flaw,  taking  as  true  the  facts  stated  in  the  re- 
spondent's answer  respecting  the  agreement  of 
1/66  and  the  proviso  therein,  as  they  were  read 
from  the  answer  by  the  appellant;  1,  after  lend- 
ing John  Aimers  wm  over  and  over,  and 


'The  length  of  this  report  precludes  us 
from  referring  to  the  cases  cited ;  nut  they  may 
be  all  found  on  reading  the  reports  of  the 
proceedings  in  the  Courts  below  alreadt  men-' 
tiooed,  except  the  case  of  Edward*  v.  Morgan* 
Id  Price.  For  the  same  reason  we  omit  the 
arguments  for  the*  respondent?  they  are  con- 
tained in  the  judgment/ 


giving  it  my  most  anxious  consideration,  am 
obliged  to  agree  with  Lord  Ehfan%  that  it  is 
impossible  to  come  to  a  sound  conclusion  as 
to  the  meaning  of  the  testator.  Whether  he 
intended,,  in  the  event  of  his  dving  in  the  life* 
time  of  hTs  father,  to  dispose  of1  this  property,  is 
the  question  for  our  consideration ;  and  unless 
we  see  what  hjs  meaning  was,  the  foundation 
for  a  case  of  election  fails.  But  supposing  for; 
a  moment  a  case  of  election  raised  on  that  will, 
I  do  not  find  in  the  evidence  any  thing  to  satisfy 
me  that  Sir  H.  J.  Parker  had  any  Intention  to 
take  under  it,  or  that  he  knew  .that  he  was 
bonnd  to  elect,  or  that  a  case  of  election  wai 
raised,  or  that  he  did  elect.  I  Ind  he  took 
benefits  under  the  will,  but  I  also  |nd  that  he 
acted  in  opposition  to  it,  which  ktter  is  as 
strong  to  show  he  did  not  elect,  as  the  former 
is  to  show  that  he  did.  I  find  no  evidence  of 
any  conveyance  in  fee  of  the  house  in  Salisbury 
Court,  nor  of  the  other  estates  said  to  be  com* 

Erised  in  the  agreement  of  1766.  All  that  can 
e  said  about  them  at  this  distance  of  time,  or 
about  the  estate  of  John  Parker  in  them,  it 
mere  conjecture.  I  am  therefore  of  opinion, 
that  from  the  lapse  of  time  and  the  death  of 
witnesses,  perhaps  the  appellant  has.  not  made 
out  a  satisfactory  case,  which  he  hi  bound  to  do 
before  he  can  ask  your  lordships  to  displace  the 
respondent's  legal  title.  But  the  appellant  has 
another  difficulty  arising  from  the  will  of  Sir 
H.  J.  Parker,  which  is  argued  to  hare  opened 
a  case  of  ejection  against  Margaret  and  Ann 
Parker.  If  that  will  offered  a  case  of  election, 
there  is  no  doubt  that  these  ladies  did  elect. 
All  their  acts  shewed  that  they  considered  them- 
selves as  devisees  for  life  uriaer  the  will  of  their 
father ;  why  they  did  so,  or  from  what  motive, 
it  is  impossible  to  say  at  this  distance  of  time. 
Independently  of  these  considerations,  there  is 
a  lapse  of  40  years,  during  which  this  question 
lay  dormant ;  and  that  alone,  according  to  the 
principles  of  equity,  should  be  a  bar  to  the  ap- 
pellant's daim :  for  the  persons,  under  whom 
he  claims,  hud '  an  opportunity  of  raising  this 
question  in  1/69,  by  calling  ion  their  father  to 
elect  whether  he  would  take  under  his  son's 
will,  or  against  it ;  they  did  not  do  so.  For 
these  reasons  f  move  that  the  judgment'  of  the 
Court  below  be  affirmed,  but  without  costs. 

Affirmed   accordingly. — DM**  v.  Parker, 
15th,  lftb,  and  19th  of  August,  1333. 
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ACT. 


We  hear  that  no  small  sensation  has 
been  excited  in  several  of  the  Chancery 
offices,  in  consequence  of  the  imperfection, 
of  the  clauses  relating  to  fees  in  the  Chan- 
cery Regulation  Act  (3  &  4  W.  4.  c.  94), 
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By  the  41st  section,  if  any  person  holding 
any  office  or  employment  in  any  office  of 
the  Court,  shall  take  any  fee  or  emolument 
other  than  what  is  allowed  in  the  act,  he 
shall  forfeit  500/.,  and  be  removed  from  his 
office. 

Now  the  only  fees  which  appear  to  be 
expressly  allowed  in  the  act  are  \\d.  per 
folio  for  copies  of  papers  in  the  Master's 
Office,  and  5*.  6d.  for  each  subpoena.  The 
37th  section  gives  authority  to  the  Lord 
Chancellor,  with  the  concurrence  of  the 
Master  of  the  Rolls  or  Vice  Chancellor,  to 
settle  a  table  of  fees  to  be  received  by  the 
Masters'  clerks  and  the  Registrars  and  clerks. 
No  other  officer's  fees  are  mentioned  in  this 
enactment,  or  in  any  other  part  of  the  statute, 
that  we  can  find.  Yet  others  were  evidently 
intended;  for  the  same  clause  directs  these 
officers  xmi  the  Master  of  Reports  and  En- 
tries, the  Clerk  of  Affidavits  and  the  Exami- 
ners, to  pay  the  fees  received  by  virtue  of 
the  act  into  the  Bank  of  England,  after  de- 
ducting l£d.  per  folio  for  the  clerks'  copy 
money.  And  this  table  of  fees  is  to  be  laid 
before  parliament.  (§  38.) 

Tlie  business  in  the  Masters  and  Regis- 
trars' offices  may  go  on,  when  the  fees  are 
fixed  and  settled ;  but  what  is  to  be  done  in 
the  other  offices,  to  which  the  37th  section 
does  not  extend? — the  41st  section  clearly 
prohibiting  all  fees  in  all  the  offices  "  other 
than  what  is  allowed  or  directed  to  be  taken 
as  aforesaid." 

It  is  curious  also  that  the  fee  of  5*.  6d. 
allowed  on  each  subpoena  by  section  31,  is 
an  increase  of  the  previous  charge ;  and  the 
only  way  of  reconciling  the  matter  with  the 
suitor  is  to  allow  the  names  of  four  defend- 
ants to  be  put  in  one  subpoena ;  but  the 
charge  is  out  of  proportion  with  the  fees  for 
signing  and  sealing  common  law  writs. 


INTERLOCUTORY   HEARINGS   BRFORS    THS 
MASTERS   IN    CHANCERY. 

It  is  said  that  the  plan  of  distributing  the 
business  amongst  the  Masters  in  Chancery 
is  intended  to  be  thus  :  On  filing  each  bill 
the  name  of  a  Master  will  be  superscribed, 
to  whom  every  proceeding  in  the  cause  will 
be  referred ;  and  this  general  rule,  we  are 
led  to  apprehend,  may  interfere  with  the 
proposed  hearing  of  interlocutory  matters 
before  one  Master,  or  a  few  Masters  sitting 
together,  instead  of  each  of  the  ten  sitting 
individually. 

Now  whatever  may  be  thought  of  the 
arrangement  for  the  due  distribution  of  the 


general  business  of  the  Masters'  Offices,  we 
still  submit  that  the  rule  should  not  extend 
to>xnatters  which  the  Masters  are  to  hear, 
as.  it  were  judicially,  in  the  place  of  the 
Court.  Uniformity  of  decision,  and  skill 
and  facility  in  the  dispatch  of  business,  are 
much  more  important  than  the  occasional 
advantage  of  some  of  the  particulars  of  a 
cause  being  remembered  by  the  Master. 
And  more  especially  we  would  call  attention 
to  the  met,  that  these  judicial  matters  are  to 
be  interlocutory.  After  the  cause  has  arrived 
at  a  hearing,  and  has  been  referred  by  the 
decree  to  a  particular  Master,  we  would  by 
all  means  have  every  proceeding  take  place 
before  him.  But  until  such  has  been  the 
case,  until  the  pleadings  are  closed  and  the 
depositions  published,  the  Masters'  Court, 
accustomed  to  the  business,  will  be  better 
able  to  deal  with  all  the  preliminary  ques- 
tions (like  a  Judge  at  chambers  or  in  the 
Practice  Court  of  the  King's  Bench)  than 
the  ten  Masters  sitting  separately,  and 
adopting  different  rules  of  proceeding  and 
different  principles  of  decision.  We  hope 
(near  as  the  time  is)  it  is  not  yet  too  late  to 
adopt  a  course  now  which  must  be  taken 
hereafter. 


COMMON   LAW   BOARD   OF  TAXATION. 

Under  the  Law  Amendment  Act  (3  &  4 
W.  4.  c.  27.  §  36)  the  Judges  are  empow- 
ered to  make  regulations  for  the  taxation  of 
costs  by  any  of  the  taxing  officers  of  the 
Common  Law  Courts,  though  such  costs 
may  not  have  arisen  in  the  Court  to  which 
they  belong.  The  Judges  are  also  autho- 
rized to  appoint  a  convenient  place  for  the" 
transaction  of  this  department  of  legal  busi- 
ness. These  provisions,  we  learn,  the 
Judges  are  proceeding  to  carry  into  effect 
as  early  as  possible.  Many  of  the  practi- 
tioners, in  their  evidence  before  the  Com- 
mon Law  Commissioners,  suggested  this 
arrangement  as  to  taxation—an  arrange- 
ment which  would  effectually  ensure  uni- 
formity of  practice,  and  much  expedite  the 
business  to  which  it  relates.  We  under- 
stand that  inquiries  have  been  made  for  an 
eligible  place  for  the  sitting  of  "  the  Taxation 
Board ;"  and  it  is  intended  (as  there  will  be 
probably  not  less  than  six  taxing  officers) 
to  make  sufficient  provision  for  the  conve- 
nient dispatch  of  business  and  the  accommo- 
dation of  the  practitioners  in  attendance* 

We  are  almost  tired  of  repeating  our  re* 
commendation  of  the  Rolls  Estate  as  a  site 
for  these  and  the  other  offices  of  Law  and 
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Equity;  but  we  mention  it  again,  in  the 
hope  that  it  may  have  some  effect.  There 
may  be  difficulties  of  which  we  ate  not 
aware  in  carrying  the  scheme  of  building 
new  Courts  and  Offices,  and  a  Judges'  Hall 
and  Chambers,  on  the  site  in  question: 
there  are  always  difficulties  in  making 
every  change ;  but  they  should  be  overcome; 
and  here  we  have  an  immediate  and  pressing 
want  which  must  be  supplied,  or  the  act 
cannot  be  carried  into  effect.  We  trust 
advantage  will  be  taken  of  this  opportunity 
to  press  forward  the  whole  subject,  and  ob- 
tain the  accommodation,  which  is  as  neces- 
sary for  the  proper  dispatch  of  business  as 
for  the  convenience  of  the  officers  of  the 
Court  and  the  Profession  generally. 


THE  IWJTBB  TBMPLB  AWD  If R.  HABVBY. 

This  case  has  beenTunder  discussion  for 
several  evenings,  and  is  not  yet  concluded. 


CHANGS   OF  STAMP   DIBS. 

The  Commissioners  of  Stamps  have  dis- 
continued, under  the  3  &  4  W.  4.  c.  97, 
the  use  of  the  dies  denoting  the  stamp  du- 
ties on  the  following  matters  :— 

Bills  of  exchange  and  promissory  notes, 
(except  bankers'  notes  reissuable  under  10/.) 

Receipts. 

The  old  dies  will  be  discontinued  after 
the  30th  instant— the  new  dies  will  be  dis- 
tinguished by  the  words  "  bill  or  note,"  or 
the  word  "receipt/'  and  the  date  of  the 
impressions.  The  old  stamps  will  be  al- 
lowed at  any  time  within  three  months 
from  the  30th  instant.  Bills  or  notes  drawn 
on  the  old  stamps  after  the  time  specified 
wDl  he  wholly  void,  as  the  Commissioners 
are  not  authorized  to  stamp  such  instru- 
ments after  the  making  thereof,  even  on 
payment  of  any  penalty  whatever* 


MONEY  PETITIONS  AT  THB  ROLLS. 

His  Honor  will  hear  Petitions  for  Pay- 
ment of  Money  and  Transfer  of  Stock,  on 
Monday  the  25th. 


WIKTBB  HOMB  CIRCUIT. 

Hertford 

■* 

_ 

28th  Nov. 

Chelmsford 

• 

- 

30th   — 

Maidstone  - 

« 

mm 

9th  Dec. 

Lewes 

- 

- 

14th   — 

Kingston 

« 

m 

18th   — 

DEFECTS  IN  THE  DOWER  ACT. 


In  the  course  of  the  last  conveyancing 
lecture  at  the  Incorporated  Law  Society, 
Mr.  Wilde  pointed  out  the  following  re- 
markable defects  in  the  Dower  Act,  as  to 
estates  now  liable  to  dower,  and  to  which 
a  correspondent,  "  J.  C,"  also  referred  in 
our  last  number,  ante,  p.  45* 

There  will,  in  Mr.  Wilde's  opinion,  be 
no  possible  means  of  releasing  the  incum- 
brance of  dower  affecting  lands  down  to  the 
31st  December  next,  after  that  day  shall 
have  expired,  until  the  death  of  the  wife, 
when  of  course  it  will  cease ;  or  the  death 
of  the  husband,  when  the  widow  may  dis* 
pose  of  her  claim,  because  on  the  1st  of 
January  1834,  fines  and  recoveries  are  abo- 
lished. 

The  difficulty,  however,  may  be  removed, 
as  the  lecturer  stated,  by  fines  being  levied 
before  the  act  comes  into  operation ;  and  for 
this  purpose  the  issuing  of  a  dedimus  will  be 
sufficient :  the  fine  may  be  afterwards  com- 
pleted. (See  section  3  &  4  W.-4.  c.  74* 
§2.) 

It  was  also  noticed  that,  with  respect  to 
the  charge  of  dower  arising  upon  marriages 
taking  place  on  the  1st  January  1834,  there 
will  be  no  possible  means  of  releasing  it  I 
since  no  fine  can  be  levied  under  the  old  law, 
which  will  then  have  been  abolished  by  the 
Fines  and  Recoveries  Act,  $  &  4  W.  4. 
c.  74,  and  the  Dower  Act  is  expressly  de- 
clared, by  sec  14,  "  not  to  extend  to  the 
dower  of  any  widow  who  shall  have  been  or 
shall  be  married  on,  or  before  the  1st  Janu- 
ary 1834." 

The  remedy  suggested  for  this  oversight) 
of  the  framer  of  the  act  is,  that  where  the 
parties  are  entitled  to  freehold  property  no 
marriage  should  take  place  on  that  day !  It 
was  mentioned  that,  as  the  Bill  originally 
stood,  no  such  imperfections  existed.  When 
or  by  whom  the  alteration  was  made,  does 
not  appear. 

This  is  the  learned  lecturer's  opinion,  and 
it  is  certainly  the  better  one,  in  Westminster 
Hall,  where  this  act  has  undergone  very 
considerable  discussion  during  the  term.  See, 
however,  3  &  4  W.  4.  c.  74,  $  77. 
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COMMON  LAW  SITTINGS  AFTER 
MICHAELMAS  TERM,  1833. 


KING'S  BENCH. 


wiDBiiBSEX. 

Common  Juries. 

Tuesday     -   Nov.  26 
Thursday  -       -    28 

ana  daily  to 
Tuesday     -     Dec.  3 

Special  Juries. 

Wednesday  -    Dec.  4 

and  daily  lo 
Tuesday  -    -  Dec.  10 


LONDON. 

Common  Juries. 

Wednesday  -  Nov.  27 

Wednesday  -  Dec.  1 1 

(the  Adjourn.  Day,) 

,  and  daily  to 

Tuesday     -    Dec.  17 

Special  Juries. 

Wednesday  -  Dec.  IS 

and  daily  fo 
Monday  -    -  Dec.  23 


Tuesday 


EXCHEQUER  OF  PLEAS. 

Middlesex. 

Revenue,  &  Common 


Nov.  26  { 


Thursday - 
Friday  - 
Saturday  - 

Monday  - 
Tuesday  - 
Wednesday 

Thursday  - 
Friday  - 
Saturday  - 
Monday  « 
Tuesday  - 

Wednesday 
Wednesday 

* 

Thursday  - 
Friday  - 
Saturday  • 

Monday  • 
Tuesday  - 
Wednesday 

Thursday - 
Friday  - 
(Saturday  - 
Monday  • 


Juries. 

-  28*1 

29  >  Common  Juries. 

-  30j 

Dec.  2 1 

3  V  Special  Juries. 

-  4J 

7  VCommon  Juries. 

-     10J 

>  • 

London. 

Nov.  27  1  Common  Juries. 

. .  /  The  Adjourn.  Day. 
Dec.  1 1  ^  (jouunon  Juries. 

-  12]. 

13  V  Common  Juries. 

-  14J 

.      161   . 

17  >  Special  Juries. 

-  18J         " 

.      19-1 

.  .>j  i-Common  Juries. 

I      23j 


The  Cpujpf  will  sit  at  ten  o'clock. 

THB  SHTRT  OP  CAV8KS 

For  the  Sittings  after  Term  in  Middlesex, 
doses  on  Saturday,  Nov.  23d,  at  eight  iu  the 

evening;       *  . 

For  <he  Sittings  after  Term  in  London,  on 

Mondav  evening,  Nov.  25th,  at  eight ; 
And  for  the  Adjournment-day  in  London,  on 
•  Monday  evening,  Dec.  9th,  at  eight. 


FURTHER  LIST  OF  THE  LONDON  D& 
PCTIES  OF  SHERIFFS  APPOINTED 
UNDER  THE  LAW  AMENDMENT 
ACT,  3  &  4  W.  IV.  Cap.  42. 


Counties. 


England. 

London  Deputies  of 
Sheriffs. 


Berkshire  - 


{Mr.  George  Smith,    11, 
Serle  Street. 
n~.k»  /Mr.     S.     Taylor,    John 

Derby    -    -    -    .^     Street,  Bedford  Row 

pv**-.  rsh,^       /Mr.  John   Walker,    13, 
Exeter,  City  of  -  -[     N>w  Ifm 

Gloucester,   City  i  Mr.  George  PleydellWil* 
of  -        -        -J      ton,  16,  Gray's  Inn  So. 


Carnarvonshire 


Denbighshire 


•{ 


lfnles. 

Mr.  Henry  Weeks,  12* 
Cook's  Court,  Carey 
Street. 


J  Mr.  John  William  How 
I     ard,  5,  Mincing  Lane* 


THE  EDITOR'S  LETTER  BOX. 


H.  H.  should  address  himself  to  the  King's 
printer:  we  do  not  undertake  to  publish  all 
the  statutes,  but  those  only  (and  with  notes) 
which  are  either  of  public  importance,  or  relate' 
the  aduiiuutratien  of  justice*  .  We  presume  to 
our  correspondent  alludes  to  the  cheap  edition 
of  the  Statutes,  not  yet  completed. 

We  thank  Y.  Z.  for  his  offer,  and  will  peruse 
his  long  letter ;  but  will  thank  him  to  com- 
municate his  name  in  confidence. 

Our  friend  W.  should  state  the  particular' 
difficulty  he  labours  under,  in  regard  to  the 
meaning  of  .the  Fines  and  Recoveries  Act*  For 
the  present  we  beg  to  refer  him  to  our  "  Com- 
mentaries on  the  Statutes,"  Part  II. 

The  practice,  under  the  construction  of  the 
Uniformity  of  Process  Act,  no  doubt  requires 
alteration,  with  respect  to  the^Writ  of  Dis- 
tringas. Our  correspondent  should  point  out 
the  specific  remedy  which  he  recommend* 

The  queries  and  answers  of  M.  j  A  Subscri-* 
ber ;  and  Mancuniensis,  have  been  received. 

We  thank  a  corresponent  for  the  case  he 
has  sent ;  but  we  must  authenticate  it  fully  be- 
fore it  can  be  inserted. 

The  communication  of  P— *— *  shall  be 
considered. 

We  shall  publish,  with  Notes,  the  New 
Orders  in  Chancery  as  soon  as  issued. 


*  This  is.  not  a  sufficient  compliance  wkh  the 
20th  section  of  the  act,  which  reuuires  that  the 
residence  or  office  of  ihc  deputy  shall  be  within 
one  mile  from  the  Inner  Temple  HalL    Eo. 
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HORAT. 


CHANGES  MADE  IN  THE  LAW  IN 
THE  LAST  SESSION  OF  PARLIA- 
MENT, 1833. 

No.  XVI. 


SLA  VERT  EMANCIPATION  ACT. 

3&4W.4.  c.  73. 
Another  important  change  in  the  law  which 
still  remains  to  be  noticed,  is  the  act  by  which 
Slavery  is  to  be  abolished  throughout  all  the 
British  dominions. 

It  would  be  difficult  to  name  the  particular 
time  when  negro  slavery  commenced  in  the 
West  Indies.  The  laws  of  the  particular  is- 
lands have  recognized  it  as  an  existing  insti- 
tution, and  have  from  time  to  time  passed  nu- 
merous laws  to  regulate  it ;  but  no  law  can  he 
found  in  any  island  for  its  original  establish- 
ment It  has  also  been  frequently  recognized 
as  an  existing  institution  by  the  British  legis- 
lature* It  has  been  decided,  however,  that 
slavery  cannot  be  introduced  into  this  country. 
Somerset  v.  Stewart,  Loft,  I ;  6  L.  O.  64.  A 
slave,  therefore,  cannot  be  sent  out  of  this 
country  against  his  will ;  but  if  he  returns  to  the 
colony  in  which  he  was  formerly  a  slave,  he 
again  becomes  a  slave.  Grace's  Case,  which 
has  been  reported  separately  by  Dr.  Haggard. 

According  to  the  existing  law,  slaves  are  in 
most  of  the  colonies  real  estate,  although  in 
some  few  they  are  personal  estate,  and  in 
others  of  a  mixed  nature.  See  this  fully  stated 
in  Mr.  Stewart's  note,  6  Byth.  Convey.  477. 

We  -have  already  stated  the  existing  law  as 
to  the  manumission  of  slaves,  in  the  sixth  vo- 
lume, p.  103. 

By  the  present  act,  the  important  clauses  of 
which  we  shall  give  fully,  ttae  rules  are  eu- 
ro, cyutY* 


tirely  altered,  and  after  the  time  mentioned 
in  the  act,  slavery  will  cease  throughout 
the  British  dominions;  it  being  enacted  by 
sect.  1,  that  from  after  the  1st  of  August, 
1834,  all  persons  who  in  conformity  with  the 
laws  now  in  force  in  the  said  colonies  respec- 
tively shall  on  or  before  the  1st  day  of  August, 
1834,  have  been  duly  registered  as  slaves  in 
any  such  colony,  and  who  on  the  said  1st  day  of 
August,  1834,  shall  be  actually  within  any  such 
colony,  and  who  shall  by  such  registries  appear 
to  be  on  the  said  1st  day  of  August,  1834,  of  the 
full  age  of  six  years  or  upwards,  shall  by  force 
and  virtue  of  this  act,  and  without  the  previ- 
ous execution  of  any  indenture  of  apprentice- 
ship, or  other  deed  or  instrument  for  that  pur- 
pose, become  and  be  apprenticed  labourers ; 
provided  that,  for  the  purposes  aforesaid,  every 
slave  engaged  in  his  ordinary  occupation  on 
the  seas  shall  be  deemed  and  taken  to  be 
within  the  colony  to  which  such  slave  shall 

belong. 

2  That  during  the  continuance  of  the  ap- 
prenticeship of  any  such  apprenticed  labourer, 
such  person  or  persous  shall  be  entitled  to  the 
services  of  such  apprenticed  labourer  as  would 
for  the  time  being  have  been  entitled  to  his  or 
her  service  as  a  slave  if  this  act  had  not  been 

made. 

3.  That  all  slaves  who  may  at  any  time  pre- 
vious to  the  passing  of  this  act,  have  been 
brought  with  the  consent  of  their  possessors, 
and  all  apprenticed  labourers  who  may  here- 
after with  the  like  consent  be  brought,  into 
any  part  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland,  shall  from  and  after  the  pass- 
ing of  this  act  be  absolutely  and  entirely  free 
to  all  intents  and  purposes  whatsoever 

4.  Recites  that  it  is  expedient  that  all  such 
apprenticed  labourers  should,  for  the  purposes 
herein-after  mentioned,  be  divided  into  three 
distinct  classes,  the  first  of  such  classes  con- 
sisting of  praedial  apprenticed  labourers  at- 
tached to  the  soil,  and  comprising  all  persons 
who  in  their  state  of  slavery  were  usually  em- 
ployed in  agrJLculture»  or  in  the  manufacture 
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of  colonial  produce  or  otherwise,  upon  lands 
belonging  to  their  owners ;  the  second  of  such 
classes  consisting  of  predial  apprenticed  la- 
bourers not  attached  to  the  soil,  and  compris- 
ing all  persons  who  in  their  state  of  slavery 
were  usually  employed  in  agriculture,  or  in 
the  manufacture  of  colonial  produce  or  other- 
wise, upon  lauds  not  belonging  to  their. owners ; 
and  the  third  of  such  classes  consisting  of  non- 
predial  apprenticed  labourers,  and  comprising 
all  apprenticed  labourers  not  included  within 
either  of  the  two  preceding  classes  :  and  it  is 
enacted,  that  such  division  as  aforesaid  of  the 
said  apprenticed  labourers  into  such  classes  as 
aforesaid,  shall  be  carried  into  effect  in  such 
manner  and  form,  and  subject  to  such  rules 
and  regulations,  as  shall  for  that  purpose  be 
established  under  such  authority,  and  in  and 
by  such  acts  of  assembly,  ordinances,  or  orders 
in  council,  as  herein-after  mentioned :  Pro- 
vided always,  that  no  person  of  the  age  of 
twelve  years  and  upwards  shall  by  or  by  virtue 
of  any  such  act  of  assembly,  ordinance,  or  or- 
der in  council,  be  included  m  either  of  the  said 
two  classes  of  praedial  apprenticed  labourers 
unless  such  person  shall  for  twelve  calendar 
months  at  the  least  next  before  the  passing  of 
this  present  act,  have  been  habitually.employed 
in  agriculture  or  in  the  manufacture  ot  colo- 
nial produce. 

5.  That  no  person  who  by  virtue  of  this  act, 
or  of  any  such  act  of  assembly,  ordinance,  or 
order  in  council  as  aforesaid,  shall  become  a 
predial  apprenticed  labourer,  whether  attached 
or  not  attached  to  the  soil,  shall  continue  in 
such  apprenticeship  beyond  the  1  st  day  of  Au- 
gust, 1840 ;  and  that  during  such  his  or  her 
apprenticeship  no  sueh  predial  apprenticed  la- 
bourer, whether  attached  or  not  attached  to 
the  soil,  shall  be  bound  or  liable,  by  virtue  of 
such  apprenticeship,  to  perform  any  labour  in 
the  service  of  his  or  her  employer  or  employ- 
ers for  more  than  forty-five  hours  in  the  whole 
in  any  one  week.  , 

6.  That  no  person  who  by  virtue  of  this  act 
or  of  any  such  act  of  assembly ,  ordinance,  or 
order  in  council  as  aforesaid,  shall  become  a 
non-predial  apprenticed  labourer,  shall  con- 
tinue in  such  apprenticeship  beyond  the  1st 
day  of  August,  1838. 

/.  That  if  before  any  such  apprenticeship 
shall  have  expired,  the  person  or  persons  en- 
titled for  and  during  the  remainder  of  any 
such  term  to  the  services  of  such  apprenticed 
labourer  shall  be  desirous  to  discharge  him  or 
her  from  6uch  apprenticeship,  it  shall  be  law- 
ful for  sueh  person  or  persons  so  to  do  by  any 
deed  or  instrument  to  be  by  him,  her,  or  them 
forthat  purpose  made  and  executed;  which  deed 
or  instrument  shall  be  in  such  form,  and  shall 
be  executed  and  recorded  in  such  manner  and 
with  such  solemnities,  as  shall  for  that  purpose 
be  prescribed  under  sueh  authority,  ana  in  and 
by  such  acts  of  assembly,  ordinances,  or  or- 
ders in  council,  as  hereinafter  mentioned: 
Provided  nevertheless,  that  if  any  person  so 
discharged  from  any  such  apprenticeship  by 
any  such  voluntary  act  as  aforesaid  shall  at 
that  time  be  of  the  age  of  fifty  years  or  up- 
wards, of  shall  be  then  labouring  under  any 


such  disease  or  mental  or  bodily  infirmity  as 
may  render  him  or  her  incapable  of  earning 
his  or  her  subsistence,  then  and  in  every  such 
case  the  person  or  persons  so  discharging  any 
such  apprenticed  labourer  as  aforesaid  shall 
continue  and  be  liable  to  provide  for  the  sup- 
port and  maintenance  of  such  apprenticed  la- 
bourer during  the  remaining  term  of  such 
original  apprenticeship,  as  fully  as  if  such  ap- 
prenticed labourer  had  not  been  discharged 
therefrom. 

8.  That  it  shall  be  lawful  for  any  such  ap- 
prenticed labourer  to  purchase  his  or  her  dis- 
charge from  such  apprenticeship,  even  without 
the  consent,  or  in  opposition,  if  necessary  to 
the  will  of  the  person  or  persons  entitled  to 
his  or  her  service?,  upon  payment  to  such  per- 
son or  persons  of  the  appraised  value  of  such 
services ;  which  appraisement  shall  be  effected, 
and  which  purchase  money  shall  be  paid  and 
applied,  and  which  discharge  shall  be  given 
and  executed,  in  such  manner  and  form,  and 
upon,  under,  and  subject  to  such  conditions, 
as  shall  be  prescribed  under  such  authority, 
and  by  such  acts  of  assembly,  ordinances,  or 
orders  in  council,  as  are  herein-after  men- 
tioned. 

9.  Apprenticed  labourers  not  removable 
from  the  colony.  Predial  apprenticed  labour- 
ers not  removable  from  the  plantation  except 
by  consent  of  two  special  Justices.  Consent 
not  to  be  given  till  the  Justices  have  ascertained 
that  the  removal  will  not  separate  the  member* 
of  families.  How  consent  is  to  be  given  and 
recorded. 

10.  That  the  right  er  interest  of  any  em- 
ployer or  employers  to  and  in  the  services  of 
any  such  apprenticed  labourers  as  aforesaid, 
shall  pass  and  be  transferable  by  bargain  and 
sale,  contract,  deed,  conveyance,  will,  or  de- 
scent, according  to  such  rules  and  in  such 
manner  as  shall  for  that  purpose  be  provided 
by  any  such  acts  of  assembly,  ordinances,  or 
orders  in  council  as  herein-after  mentioned: 
Provided  that  no  such  apprenticed,  labourer 
shall,  by  virtue  vf  any  such  bargain  and  sale, 
contract,  deed,  conveyance,  will,  or  descent, 
be  subject  or  liable  to  be  separated  from  his 
or  her  wife  or  husband,  parent  or  child,  or 
from  any  person  or  persons  reputed  to  bear 
any  sueh  relation  to  him  or  her. 

11.  Employer  to  supply  the  labourer  with 
such  food,  &c.  as  the  law  at  present  requires 
in  case  of  slaves.  Where  the  predial  la- 
bourer shall  be  maintained  by  the  cultivation 
of  provision  grounds,  a  proper  quantity  of 
ground,  with  leisure  time,  to  be  set  apart  by  the 
employer.  How  the  extent  and  locality  of  the 
provisions  grounds  and  the  quantity  of  time 
are  to  be  regulated. 

12.  Subject  to  the  obligations  imposed  by 
this  act,  or  to  be  imposed  by  any  such  act  of 
general  assembly,  ordinance,  or  order  in  coun- 
cil as  herein-after  mentioned,  upon  such  ap- 
prenticed labourers  as  aforesaid,  all  and  every 
the  persons  who  on  the  said  1st  day  of  August, 
1834,  shall  be  holden  in  slavery  within  any 
such  British  colony  as  aforesaid,  shall  upon  and 
from,  and  after  the  said  1st  day  of  August, 
1834,  become  and  be  to  all  intents  and  pur-' 
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{irise*  free  and  discharged  of  and  from  all 
manner  of  slavery,  and  shall  be  absolutely  aud 
for  ever  manumitted ;  and  that  the  children 
thereafter  to  be  born  to  any  such  persons,  and 
the  offspring  of  such  children,  shall  in  like 
manner  be  free  from  their  birth;  and  that 
from,  and  after  the  said  1st  day  of  August. 
\M,  slavery  shall  be  and  is  hereby  utterly  and 
for  ever  aboHehed  and  declared  unlawful 
throughout  the  British  colonies,  plantations, 
and  possessions  abroad. 

U  Children  below  the  age  of  six  on  the  1st 
of  August,  1834,  or  born  after  that  time  to  auy 
female  apprentice,  if  destitute,  may  be  bound 
out  by  any  special  magistrate  as  an  apprentice 
to  the  person  entitled  to  the  service*  of  the 
mother;  but  at  the  date  of  such  indentures 
the  apprentice  must  be  under  twelve  years  of 
«je.  Indentures,  to  contiuue  in  force  uutil  the 
child  has  completed  his  or  her  twenty-first 
ye.tr,  and  no  longer. 

14.  His  Majesty,  or  any  governor  by  his 
authority,  may  appoint  Justices  of  the  reace 
by  special  commission  to  give  effect  to  this 
act  and  to  all  colonial  laws  to  be  made  in  pur- 
suance of  this  act ;  and  no  other  qualification 
necessary.  Such  Justices  may  also  be  included 
in  the  general  commission  of  the  peace. 

15.  His  Majesty  mav  graut  salaries  to  spe- 
cial Justices.  Lists  of  such  persons  to  be  laid 
before  parliament. 

16.  This  act  not  to  prevent  the  enactment, 
by  colonial  assemblies  or  by  his  Majesty  in 
council,  of  the  laws  necessary  for  establishing 
Mich  regulations.  Provisions  repugnant  to  this 
act  contained  in  any  such  colonial  law,  void. 

17.  Such  colonial  acts  may  not  authorize  the 
whipping  or  other  punishment  of  the  labourer 
by  the  employer's  authority. 

18.  Colonial  acts  or  orders  in  council  not  to 
authorize  any  Justices,  except  those  having 
special  commissions,  to  act  in  execution  there- 
of. 

19.  Justices  having  special  commissions  to 
exercise  exclusive  jurisdiction  between  ap- 
prenticed labourers  and  their  employers.  Ju- 
risdiction of  Supreme  Courts  preserved. 

20.  Apprenticed  labourers  not  to  be  subjected 
to  a  prolongation  or  renewal  of  their  appren- 
ticeship, nor  to  more  than  fifteen  hours  extra 
labour  in  any  week  for  their  employers'  be- 
nefit. 

21.  Apprenticed  labourers  not  to  be  com- 
pelled to  work  on  Sundays,  nor  prevented  from 
attending  religious  worship  on  bundays. 

22.  Nothing  herein  to  interfere  with  any 
colonial  laws,  by  which  apprenticed  labourers 
may  be  exempted  from  or  disqualified  for  cer- 
tain military  or  civil  services  and  franchises. 

23.  Acts  passed  by  local  legislatures  with 
similar  but  improved  enactments  to  this  act,  to 
tape  rsede  this  act  on  being  confirmed  by  his 
Majesty  in  council. 

24.  The  treasury  may  raise  loans,  not  ex- 
ceeding 20  millions. 

25.  Treasury  to  give  notice  of  their  inten- 
tion to  raise  the  same.  No  contract  for  rais- 
ing same  to  be  entered  into  but  during  sitting 
of  Parliament. 

iG.  Annuities  to  be  granted  for  such  loans 


to  be  of  the  same  description  as  some  now  ex- 
isting. 

27.  Annuities  created  by  this  act,  to  form 
part  of,  and  be  subject  to,  same  regulations  as 
like  annuities  now  existing. 

2H.  Commissioners  for  reduction  of  National 
Debt  may  subscribe  towards  raising  sum  wanted 
for  this  act. 

29.  Monies  raised  to  be  paid  to  an  account 
at  the  Bank,  called  the  West  India  Compensa- 
tion Account. 

30.  The  cashiers  of  the  Bank  to  give  receipts 
for  subscriptions,  which  may  be  assigned. 
Subscriptions  paid  in  part,  aud  not  completed, 
forfeited. 

31.  Interest  and  charges  of  the  twenty  mil- 
lions charged  upon  Consolidated  Fund. 

32.  Money  for  paying  annuities  to  be  issued 
by  Exchequer  to  cashier  of  the  Bank. 

33.  Commissioners  to  be  appointed  for  dis- 
tributing the  compensation  provided  by  this 
act. 

34.  Commissioners  to  be  sworn*  Form  of 
oath. 

35.  Meetings  of  the  Commissioners,  and 
appointmeut  of  the  subordinate  officers.  Offi- 
cers to  be  sworn. 

36.  Any  three  Commissioners  to  be  a  quo- 
rum. 

37.  Remuneration  of  the  Commissioners. 

38.  Appointment  of  auxiliary  Commission- 
ers in  the  Colonies.  Colonial  Commissioners 
to  be  sworn. 

39.  Issue  of  money  for  payment  of  the  ex* 
pense  of  the  Commission. 

40  Commissioners  may  compel  the  atten- 
dance and  examination  ot  witnesses. 

41.  Commissioners  authorized  to  take  ex» 
animations  on  oath. 

42.  Penalties  for  swearing  falsely  before  the 
Commissioners. 

43.  Exemption  from  postage  of  letters  on 
the  business  of  the  Commission. 

44.  No  part  of  the  compensation  to  be  ap- 
plicable to  any  colony,  unless  his  Majesty,  by 
order  in  council,  shall  have  first  declared  that 
adequate  provision  has  been  made  by  the  le- 
gislature thereof.  Such  orders  to  be  publish- 
ed, and  laid  before  Parliament. 

45.  The  Commissioners  to  apportion  the 
Compensation  Fund  into  nineteen  shares,  being 
one  share  for  each  colony.  In  making  such 
apportionment,  regard  to  be  had  to  the  number 
of  registered  slaves,  &c. 

46.  No  compensation  to  be  allowed  for  per- 
sons illegally  held  in  slavery. 

47.  Commissioners  to  institute  inquiries  to 
ascertain  tbe  facts  to  be  taken  into  account  in 
effecting  the  apportionment  of  the  Compen- 
sation Fund  between  the  proprietors  iu  each 
colony.  Having  made  the  inquiries,  Com  mis- 
sioned to  frame  general  rules  fur  the  equitable9 
distribution  of  the  fund  assigned  to  each  co- 
lony. Such  rules  to  be  laid  before  his  Ma- 
jesty in  council. 

48.  Rules  to  be  published  in  the  London 
Gazette,  with  a  notice  that  appeals  will  be  re* 
ceived  against  their  establishment. 

49.  His  Majesty  in  council  mav  hear  such 
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appeals,  and  thereupon  confirm  or  disallow 
any  general  rule  so  appealed  against. 

50.  In  absence  of  appeal,  bis  Majesty  in 
council  may  confirm,  rescind,  or  amend  such 
rules. 

51.  Rules  when  confirmed  by  his  Majesty 
shall  be  recited  in  the  confirmatory  order  in 
council,  and  inrolled  in  Chancery. 

52.  Rules  so  inrolled  may  be  revoked  or 
amended. 

53.  Rules  when  confirmed  and  inrolled  shall 
he  of  the  same  validity  as  if  enacted  by  Par- 
liament. 

54.  Rules  so  inrolled  shall  be  observed  by 
the  Commissioners  in  making  their  awards. 

55.  Persons  interested  in  any  slaves  manu- 
mitted by  this  act  may  prefer  claims  before  the 
Commissioners,  who  are  to  make  rules  for  the 
conduct  of  all  proceedings  under  the  com- 
mission. 

56.  Commissioners  to  adjudicate  on  all  claims 
preferred  to  them.  Appeal  may  be  made 
against  adjudication.  His  Majesty  in  council 
may  make  rules  for  the  regulation  of  such 
appeals.  In  adverse  claims,  any  claimant  in- 
terested in  the  adjudication  may  undertake  its 
defence. 

57.  His  Majesty  in  council  may  confirm  or 
disallow,  or  alter  or  remit  adjudication  ap- 
pealed against. 

58.  Failing  any  appeal,  the  award  of  the 
Commissioners  final. 

59.  Treasury  may  order  issues  of  money 
for  payment  of  salaries',  &c. 

60.  Manner  in  which  sums  awarded  by  Com- 
missioners are  to  be  paid. 

62.  His  Majesty  in  council  may  make  all 
necessary  laws  for  giving  effect  to  this  act  in 
the  settlement  of  Honduras. 

64.  Act  not  to  extend  to  East  Indies,  &c. 

65.  In  the  colonies  of  the  Cape  of  Good 
Hope  and  Mauritius,  the  several  parts  of  this 
act  shall  take  effect  and  come  into  operation, 
or  shall  cease  to  operate  and  to  be  in  force,  as 
the  case  may  be,  at  periods  more  remote  than 
the  respective  periods  herein -before  for  such 
purposes  limited  by  the  following  intervals  of 
time;  videlicet,  by  four  calendar  months  in 
the  colony  of  the  Cape  of  Good  Hope,  and  by 
six  calendar  months  in  the  colony  of  the 
Mauritius. 

66.  Islands  dependent  upon  colonies  deemed 
part  of  such. 

Slaves  are  at  present  real  estate  in  the  islands 
of  Jamaica,  Barbadoes,  Granada,  Tobago,  Ber- 
muda, Antigua,  St.  "Vincents,  the  Virgin  Is- 
lands, St.  Lucia,  Demerara  and  Berbice ;  and 
Personal  estate  in  Dominica,  the  Bahamas, 
lontaerrat,  St.  Kitts,  and  Trinidad. 


A    PROPHETIC  LEGAL  CHRONO- 
LOGY FOR  THE  YEAR  1834. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
As  you  are  in  the  habit  of  commencing  the 
new  year  by  a  "  Legal  Chronology  "  of  the 


remarkable  events  which  have  happened  in 
the  preceding  one,  I  beg  to  send  you  the 
notices  given  below,  which  I  hope  may  be 
of  some  service  to  you  in  framing  some 
future  one.  You  will  see  that  I  have 
glanced  at  some  occurrences  of  the  last  three 
years,  and  have  also  dared  to  draw  aside 
the  curtain  of  futurity,  and  looked  forward 
for  the  year  that  is  to  come.  As  to  the  lat- 
ter part,  time  only  can  shew  whether  I  am 
the  veritable  Merlin. 

Yours  ever, 

I**  t 

1830. 

Nov.  22d. — The  appointment  of  Mr. 
Brougham  to  be  Lord  High  Chancel- 
lor. 

1831. 

Feb.  25M.— Bankruptcy  Court  Bill 
introduced. 

April  14M.— Real  Property  Bills  in- 
troduced. 

Oct.  20th.— Bankruptcy  Court  Bill 
passes. 

1833. 

March.  —  General  Registry  Bill 
brought  in. 

March. — Local  Courts  Bill  brought 
in. 

June. — General  Registry  Bill  thrown 
out. 

July.  —  Local  Courts  Bill  thrown 
out. 

1834. 

Jan.  1st. — Fines  and  Recoveries  cease 
to  exist.  Death  of  the  Common  Vou- 
chee. The  Judges  of  the  Court  of 
Common  Pleas  wear  their  mourning 
robes.  His  knell  is  tolled  by  the 
Cryer  of  the  Court. 

Birth  of  "  The  Protector  of  Settle- 
ments," who,  like  a  second  Minerva, 
leaps  full  grown  out  of  the  head  of  an 
eminent  Conveyancer. 

5th.— One  hundred  women  walk 
through  London  in  widow's  weeds, 
mourning  their  unhappy  fate.  On  in- 
quiry they  are  discovered  to  be  unfor- 
tunate women  deprived  of  their  dower 
by  the  new  act.  A  riot  in  conse- 
quence thereof  in  St.  Giles's,  in  whicn 
an  attorney's  clerk  is  unfortunately 
killed. 

6th. — Grand  dinner  at  Freemason's 
Tavern  by  the  ascending  line  and  the 
half-blood.  The  old  tree  of  inherit- 
ance is  cut  down,  and  the  new  tree  of 
liberty  planted  in  the  middle  of  the 
New  Square  of  Lincoln's  Inn. 

7th. — The  descendant  of  my  great 
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grandmother's  paternal  great  grand- 
father's grandfather  dies  of  grief,  in 
consequence  of  being  deprived  of  his 
chance  of  inheriting  my  real  estate  by 
the  Inheritance  Act.  Requiescat  in 
pace  / 

9th. — Dangerous  illness  of  the  whole 
family  of  Real  Actions.  Three  only 
are  expected  to  survive. 

11*A. — Curious  document  dug  up. 
Supposed  to  be  "  a  sixty  years'  title." 
Quite  unknown  at  the  present  time. 
Supposed,  however,  by  antiquaries,  to 
have  given  Sir  Walter  Scott  a  hint  for 
the  name  of  his  first  novel,  "  Waver- 
ley,  or  'tis  Sixty  Years  since" 

20th. — Another  extraordinary  cir- 
cumstance happens  respecting  the 
houses  in  Chancery  Lane .  The  Report 
Office,  as  is  well  known,  like  the  man- 
sion of  Loretto,  disappeared  one  cold 
morning  in  November.  This  day  one- 
half  of  the  Six  Clerks'  Office  fell  in. 
Two,  however,  of  the  unfortunate  gen- 
tlemen within  have  survived.  It  has 
been  found  necessary  to  prop  up  the 
other  offices. 

2!  st — Great  doubts  and  difficulties 
as  to  all  the  new  Acts. 

26th. — First  performance  of  a  new 
farce,  called  "  Three  Heads  better  than 
One,  or  the  Court  of  Appeal."  It  was 
unsuccessful,  and  damned  accordingly. 
At  a  minor  theatre,  another  new  piece 
met  a  similar  fate.  It  was  called 
'•'  The  New  Masters,  or  Motions  of 
Course"  The  popular  piece  called 
••  The  Review,  or  the  Wag  of  South- 
ampton  Buildings,"  has  been  played, 
but  without  much  success,  at  a  new 
house  near  the  Insolvent  Debtors' 
Court.  It  is  to  be  also  played  in  the 
provinces ;  or,  in  theatrical  language, 
it  will  "  go  the  circuit."  This  shifting 
about  is  not  much  relished  by  the 
principal  actors. 

February  3d.  —  Parliament  meets. 
Speech  from  the  Throne  recommend- 
ing the  destruction  of  one  of  its  old 
supports.  Address  in  reply,  "  the  echo 
of  the  speech." 

5th. — Local  Courts  Bill  brought  in. 

6th. —General  Registry  Bill  brought 
in. 

6th. — A  heavy  shower  of  Commis- 
sioners' Reports  mils.  Considerable 
damage  done  thereby,  especially  to  the 
law  booksellers.  A  little  boy  killed  in 
crossing  Fleet  Street,  by  the  Fifth 
Real  Property  Report  felling  on  him 


7fA.«— Bill  to  prohibit  the  growth  of 
lawyers  introduced. 

10/ A. — Bill  introduced  making  it 
capital  to  insert  the  long-trustee  clauses 
in  deeds,  or  to  make  any  deed  longer 
than  one  skin. 

March  2d. — General  Registry  Bill 
passes,  and  three  hundred  applications 
for  places  under  it. 

6th. — Imprisonment  for  debt  abo- 
lished. Liberation  of  the  "  poor  debt- 
ors," and  grand  dinner  by  them  at  the 
creditors'  expense. 

\0th. — Bristol  Mail  breaks  down. 
Supposed  to  have  been  too  heavily 
laden  with  title-deeds  coming  up  to 
be  registered.  The  mail,  after  some 
delay,  having  been  repaired,  pursues 
its  journey;  but  most  of  the  deeds 
are  unfortunately  lost.  One  package 
coming  open  of  itself,  and  discovering 
a  letter,  enables  the  Post-office  to 
commence  one  prosecution  for  the 
penalty,  without  first  committing  a 
misdemeanor. 

20th. — Bill  making  it  capital  to  inser 
the  long- trustee  clauses,  &c.  passes. 

May  10? A. —The  Local  Courts  Bill 
passes.  Illumination  in  Berkeley 
Square  in  consequence.  On  the  same 
day  Westminster  Hall  is  shaken  to  its 
foundation  by  a  violent  earthquake. 
Great  rejoicings  by  all  expectants  of 
places.  A  separate  office  established 
to  receive  applications  for  situations 
under  it. 

June  2d. — A  short  bill  passes  for 
making  the  office  of  Lord  Chancellor 
perpetual  in  the  existing  holder,  with 
collateral  limitations  to  his  brothers. 

June  \6th. — Bill  to  prohibit  the 
growth  of  lawyers  passes. 

July  J. — Three  conveyancers  hung 
under  the  new  act,  for  inserting  the 
long-trustee  clauses  in  a  deed. 

August  10th. —  Dissolution  of  Par- 
liament, and  new  election  appointed. 

Sept.  1  Of  A. —Two  local  Judges  hav- 
ing interfered  in  the  return  of  a  mem- 
ber, are  nearly  killed  by  an  infuriated 
mob. 

Nov.  2d. — Resignation  of  the  fif- 
teen Judges  of  England — great  con- 
fusion and  agitation  throughout  the 
country. 

Nov.  10th. — Parliament  having  met, 
a  bill  introduced  for  the  consolidation 
of  all  judicial  functions  in  the  Lord 
Chancellor  and  those  whom  he  shall 
appoint. 
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On  the  Doubts  relating  to  the  Dower  Act. 


Deo.  let. — Westminster  Hall  having 


long  been  in  a  ruinous  state,  is  ordered   an  Hct  for  the  abolition  of  fines  and  recoveries, 


ft)  be  removed  as  a  nuisance. 

Dec.  3d.— A  code  of  laws  is  esta- 
blished, and  called  "  The  Penny  Code/' 

Dec.  10M.—  A11  law  libraries  are 
directed  to  be  burnt  by  the  common 
hangman. 

Dec.  31*f .—  The  words  "  Law  "  and 
"  Equity  "  having  long  been  obsolete, 
ordered  never  again  to  be  named. 

ON  THE  DOUBTS  RELATING  TO 
THE  DOWER  ACT. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

Although  your  correspondent  J. C  so  strenu- 
ously contends  that  the  77th  section  of  the 
Fines  and  Recoveries  Act,  and  the  4th,  5th, 
6th,  7th,  and  8th  sections  of  the  Dower  Act, 
are  repugnant,  I  think  he  will,  on  an  attentive 
reconsideration  of  the  subject,  be  satisfied 
that  they  are  not  so,  and  that  the  proposition 
41  that  under  the  77th  section  of  the  3  &  4 
W.  4.  c.  74,  a  woman  married  on  or  before  the 
1st  day  of  January,  1834,  may  bar  her  dower," 
is,  notwithstanding  his  positive  denial,  per- 
fectly correct. 

I  will  assume  (for  I  apprehend  there  can  be 
no  doubt  upon  the  subject)  that  the  77th  sec- 
tion of  the  first  mentioned  statute  does  relate 
to  dower  as  well  as  to  other  estates  or  inte- 
rests in  lands,  and  therefore  admit  that  the 
said  statutes  are  pari  materia,  and  must  be 
construed  together  so  far  as  regards  the  dower 
of  women  married  after  the  1st  day  of  Janu- 
ary, 1*34  ;  but  1  cannot  go  with  your  corre- 
spondent when  he  savs,  "  that  the  legislature, 
"  in  framing  the  3  &  4  W.  4  c  74,  mutt  (if 
"  they  meant  it  to  extend  to  dower)  have 
"  meant  that  a  woman  married  after  the  1st 
"  January,  1834,  should  not  be  barred  of  her 
"  dower  unless  by  ber  own  deed  (§  77).  ac- 
*•  knowledged  uccording  to  §  79 ;"  on  the  con- 
trary, I  think  it  is  perfectly  clear  that  the  le- 
gislature meant  no  such  thing :  nor  do  those 
sections  in  the  least  degree  authorize  any  such 
construction ;  and  as  J.  C.'s  conclusion  that 
the  statutes  are  repugnant  rests  upon  his  con- 
struction of  those  statutes,  it  follows,  that  if  it 

can  be  shewn  that  such  construction  is  not       __  _, , n 

warranted  by  the  words  or  spirit  of  the  act,  I  widow  thereto  cannot  he  defeated  by  her  hus- 


amend  the  law  relating  to  dower,  the  other  is 


and  for  the  substitution  of  other  m#4et  of 
assurauce. 

•  By  the  common  law,  a  widow  is  entitled  to 
dower  out  of  all  the  lands  and  tenements 
whereof  her  husband  was  seised  at  any  time 
during  the  coverture ;  and  it  was  a  rule  that  if 
dower  attached  upon  the  land  it  could  only  be 
defeated  by  the  wife  joining  in  a  fine  or  reco- 
very for  that  purpose  (10  Co.  496). 

The  new  statute,  3  &  4  W.  4.  c.  74,  is  enti- 
tled "  An  act  for  the  Abolition  of  Fines  and 
Recoveries,  and  for  the  Substitution  of  more 
simple  Modes  of  Assurance ;"  and  the  more 
simple  modes  of  assurance  substituted  to  enable 
a  wife  to  bar  her  dower,  is  pointed  out  by  sec. 
77 9  which  enacts,  that  after  the  31st  day  of 
December,  1833,  every  married  woman  may 
by  deed  acknowledged  as  thereafter  mentioned 
(s.  49),  and  with  the  consent  of  her  husband, 
dispose  of,  release,  surrender,  or  extinguish 
any  estate;  (meaning  thereby  any  interest, 
charge,  lien. or  incumbrance,  in,  upon,  or  affect- 
ing land,  &c.)  This  section  is  unlimited  in  its 
terms;  every  married  woman  is  comprised  with- 
in it,  and  eotry  married  woman,  whether  mar- 
ried before  or  after  the  1st  day  of  January, 
1834,  may,  after  the  act  comes  into  operatiou, 
bar  her  dower  by  deed,  acknowledged  accord- 
ing to  the  statute,  instead  of  by  fine  or  reco- 
very, as  heretofore. 

The  statute  3  &  4  W.  4.  c.  106,  does  not  in 
any  way  interfere  with  the  mode  in  which  a 
married  woman  may  bar  her  dower  under  the 
above  enactment,  but  relates  solely  to  the  mode 
in  which  her  dower  may  be  barred  by  her  hus- 
band* individual  act :  and  another  material 
feature  is,  that  it  does  not  extend  to  evtry 
married  woman,  as  c.  74  does,  but  its  operation 
is  confined  to  the  dower  of  women  married 
after  the  1st  day  of  January,  1834  (s.  14). 

These  statutes,  therefore,  appear  to  me  to 
have  perfectly  distinct  objects,  and  are  not, 
according  to  my  humble  apprehension,  in  the 
slightest  degree  repugnant  or  contradictory; 
but  this  will  best  appear  by  considering  what 
will  be  the  law  under  these  statutes  after  the 
31st  ol  December  next ;  and  it  may  be  shortly 
stated  thus  ;— 


1.  As  to  the  Dower  of  Widows  narried  on 
or  before  the  1st  of  January,  f834. 

If  dower  has  once  attached,  the  right  of  the 


his  conclusion  falls  to  the  ground. 

Now  before  we  can  properly  judge  what  is 
meant  by  the  legislature  in  any  particular 
enactment,  it  is  necessary  first  to  enquire  what 
is  the  general  object  of  the  enactment ;  whe- 
ther it  is  to  effect  any  alteration  in  the  old,  or 
merely  to  introduce  new  law ;  and  if  the  for- 
mer, it  will  of  course  be  necessary  that  we 
should  be  acquainted  with  the  old  law,  before 
we  can  come  to  a  safe  conclusion  as  to  what 
alteration  is  effected  by  the  new  statute.    It  is 


of  the  former  class.    The  one  is  an  act  to 


band,  by  virtue  of  any  of  the  provisions  of  3 
&  4  W.  4.  c.  105,  provided  the  widow  was 
married  on  or  before  the  1st  of  January,  1834 ; 
in  other  words,  a  woman  married  on  or  before 
the  1st  day  of  January  next,  is  not  within  the 
Dower  Act,  and  she  will  therefore  be  entitled 
to  dower,  as  she  would  have  been  before  that 
act  was  passed  ;  but  she  is  within  the  3  &  4 
W.  4.  c. /4.  §  4,  which  extends  to  every  mar- 
ried woman,  whither  married  hefdre  or  after 
the  1st  of  January,  1834,  and  she  may  there- 


clear  that  in  this  case  both  these  statutes  are  '  fore  release  or  bar  her  right  to  dower  by  deed, 


duly  acknowledged  according  to  the  provisions 
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of  that  statute,  instead  of  by  fine  or  recovery, 
as  she  might  have  done  before  those  modes  of 
assurance  was  abolished.    But, 

2.  As  to  the  Dower  of  Widow*  married  after 
the  1st  of  January,  1834. 

Hie  dower  of  any  widow  married  after  the 
J  st  day  of  January,  1834,  is  within  the  said 
statute  of  3  &  4  W.  4  e.  105,  and  may  there- 
fore l>e  barred  1.  When  the  land  shall  have 
been  absolutely  disposed  of  by  her  husband  in 
his  lifetime  or  by  his  will  (s.  4).  2.  When  the 
husband  by  deed  (s.  6),  or  will  (s.  7),  shall 
declare  his  intention  that  she  shall  not  be  en- 
titled to  dower ;  and,  3.  Her  right  to  dower 
will  be  subject  to  any  conditions  named  in  the 
will  of  her  husband  duly  executed. 

The  3  &  4  W.  4.  c.  74,  §  77,  relates  to  the 
mode  by  which  every  married  woman  may 
herself  defeat  her  right  to  dower. 

The  3  &  4  W.  4.  c.  105,  relates  to  the  mode 
by  which  husbands  may  bar  their  widows'  right 
So  dower  when  such  widows  were  married  after 
the  first  day  of  January,  1834. 

P — e. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
Your  correspondent  J.  C,  in  his  observa- 
tions on  the  Dower  BUI,  p.  45,  denies  the  pro- 
position  of  a  gentleman,  who  contends  that  a 
woman,  married  on  or  before  the  1st  of  Jan., 
1834,  may  bar  dower.  Viewing  the  subject  in 
the  same  light  with  your  correspondent,  1  con- 
ceive the  latter  to  be  correct,  namely,  that  a 
married  woman  having  no  interest  in  her  hus- 
band's lands  during  coverture,  can  have  no 
claim  to  dower,  provided  her  husband's  life 
extend  beyond  the  1st  Jan.  1831,  notwith- 
standing he  has  disposed  of  all  his  lands  with- 
out levying  a  fine  to  bar  dower,  even  before 
the  time  when  the  new  act  is  to  come  into 
operation.  With  all  due  deference,  however, 
to  your  correspondent,  1  conceive  that  he  has 
not  fully  considered  the  spirit  of  the  gentle- 
man's proposition  to  which  he  refers,  and 
which  appears  to  be  simply  this:  a  woman 
marrving  on  or  before  the  1st  Jan.  next,  may 
bar  dower,  provided  her  husband  dies  before 
the  new  law  take  effect ;  for  I  imagine,  that 
although  a  woman  has  but  a  contingent  inter- 
est in  her  husband's  estate,  yet  should  that 
contingency  fall  before  the  1st  of  Jan.,  her 
husband  having  previously  disposed  of  his 
estate  without  levying  a  fine,  she  would  have 
her  remedy  for  such  dowable  lands ;  provided 
nevertheless  (which  we  presume  has  not  been 
in  the  present  instance,)  the  usual  settlement 
of  jointure  has  not  been  made  in  satisfaction 
of  the  same.  G.  Ge 

[See  post,  78  and  80.] 

ON    THE   DOUBTS    RELATING    TO 
THE  LIMITATIONS  ACT. 


To  the  Editor  of  the  Legal  Observer. 
Mr.  Editor, 
In  answer  to  the  inquiry  made  by  your  corre- 
spondent, "A  Conveyancing  Counsel/' on  the 


subject  of  the  Limitation  Act,  I  beg  to  submit 
to  his  consideration  whether  the  following  be 
not  the  true  construction  of  the  clauses  in 
question  : — The  ultimate  object  of  the  act  is  to 
leave  only  the  action  of  ejectment ;  for  this 

?urpose  it  enacts,  by  §  39,  that  after  31st  Dec. 
8.H3,  no  entry  shall  be  tolled  $  whereas  before, 
on  a  descent,  discontinuance,  &c,  the  claimant 
had  the  power  of  trying  his  title  by  ejectment, 
and  was  compelled  to  have  resort  to  the  more 
circuitous  process  of  a  writ  of  right,  &c.  This 
clause,  however,  is  only  prospective,  and  does 
not  provide  retrospectively  for  cases  where 
entry  may  have  been  already  tolled,  so  that  a 
person  so  circumstanced  after  the  31st  Dec. 
1834,  when  by  §  36  the  other  real  remedies  are 
abolished,  would  be  in  danger  of  losing  his 
right  altogether.  To  meet  this  difficulty,  by 
§  37,  after  31st  Dec.  1834  until  1st  June,  1835, 
a  person  having  no  right  of  entry  may  maintain 
any  of  the  kinds  of  action  abolished  by  the  pre- 
ceding clause,  in  the  same  manner  and  within 
the  same  limits  of  time  as  if  the  act  had  not 
been  passed.  After  1st  June  1835,  persons 
whose  entry  is  tolled  can  no  longer  bring  their 
actions  within  sixty,  fifty,  or  thirty  years;  as 
they  were  privileged  to  do  before,  but  still  are 
enabled  by  §  38  to  bring  these  actions  within 
the  same  period  of  time  as  they  might  have 
brought  their  ejectments  under  the  present  act, 
or  ot  course  they  would  be  remediless.  Thus 
a  person  without  right  o£  entry,  whose  title 
accrued  in  May  1815,  cannot  bring  his  writ  of 
right,  &c„  in  June  1835. 

Section  2  enacts,  that  no  .action  shall  be 
brought  after  3 1st  Dec.  1833,  but  within 
twenty  years.  Query,  If  a  person  whose  entry 
is  tolled,  and  the  twenty  years  have  expired  on 
31st  Dec.  1833,  can  bring  any  action  at  all  till 
1st  Jan.  1835,  when  he  recovers  his  power  by 
§  38,  until  1st  June  1835. 

Causidigus. 


NEW  ORDERS  IN  CHANCERY. 


26th  November,  1833f 

Whereas  an  act  was  passed  in  the  3rd  and 
4th  years  of  the  reign  of  his  present  Ma- 
jesty, intituled  "  An  act  for  the  Regula- 

'  tion  of  the  Proceedings  and  Practice  of 
certain  Offices  of  the  High  Court  of 
Chancery  in  England." 

Now  for  giving  effect  to  certain  provi- 
sions in  the  said  act,  it  is  hereby  or- 
dered by  the  Lord  Chancellor,  together 
with  the  Master  of  the  Rolls,  and  the 
Vice  Chancellor : — 

1. 

That  all  writs  of  subpoena  in  this  Court 
shall  be  prepared  by  the  solicitor  of  the  party 
requiring  the  same,  and  that  the  seaHor  seal- 
ing the  same  shall  be  marked  or  inscribed  with 
the  words  "  Subpoena  Office,  Chancery."  And 
such  writs  shall  be  in  the  forms  mentioned  at 
the  foot  of  these  orders  as  near  as  may  be  with 
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such  alterations  and  variations   as   circum- 
stances may  require. 

2. 

Thataprecipeintheusualform,  and  containing 
further  the  particulars  herein-after  mentioned 
(as  to  the  names  and  residences  of  the  soli- 
citors issuing  the  same)  shall  in  all  cases  be 
delivered  and  filed  at  the  Subpoena  Office.  And 
that  on  a  subpoena  for  costs  oeiug  sealed,  the 
order  and  certificate  or  report  shall  be  pro- 
duced to  the  officer  sealing  the  writ  as  his  au- 
thority for  sealing  it. 

3. 

That  the  name  or  firm  and  the  place  of  bu- 
siness or  residence  of  the  solicitor,  or  solicitors 
issuing  a  subpoena,  shall  be  indorsed  thereon ; 
and  where  such  solicitors  shall  be  agents  only, 
then  there  shall  be  further  indorsed  thereon 
the  name  or  firm  and  place  of  business  or  re- 
sidence of  the  principal  solicitor  or  solicitors. 

4. 

That  the  service  of  subpoenas  shall  be  effected 
by  delivering  a  copy  of  the  writ  and  of  the  in- 
dorsement tnereon,  and  at  the  same  time  pro- 
ducing the  original  writ,  and  that  in  all  cases 
where  a  subpoena  might  heretofore  have  been 
served  by  leaving  the  body  thereof  at  the  par- 
ty's dwelling-house,  or  otherwise  than  per- 
sonally, it  snail  be  sufficient  to  leave  a  copy 
of  such  subpoena  ui  the  same  manner,  pro- 
ducing the  original  writ  to  the  person  with 
whom  such  copy  shall  be  so  left.  That  a  gross 
sum  or  fee  of  twelve  shillings  and  sixpence 
shall  be  the  amount  allowed  in  costs  for  each 
such  subpoena,  including  the  precipe  attend- 
ance, ana  the  sum  paid  for  scaling. 

5. 

That  the  duties  to  be  performed  in  the  office 
of  the  Master  of  Reports  and  Entries,  shall  be 
carried  on  as  the  same  were  heretofore  done  by 
the  Master  of  the  Report  Office. 

6. 

That  all  decrees  and  orders  of  the  High 
Court  of  Chancery,  shall  be  entered  by  the 
Clerks  of  Entries,  under  the  direction  of  the 
Master  of  Reports  and  Entries. 

7. 

That  all  reports  and  exceptions  to  reports 
shall  be  left  with  the  Clerk  of  Reports,  to  be 
by  him  filed  and  preserved  under  the  direction 
or  the  Master  of  Reports  and  Entries. 

8. 

That  a  Defendant  shall  after  appearance, 
and  without  order,  be  allowed  eight  weeks' 
time  to  plead,  answer,  or  demur,  not  demur- 
ring alone  to  any  original  or  supplemental  bill, 
or  bill  of  revivor  on  this  day,  or  hereafter  to 
be  filed  in  a  town  cause  and  ten  weeks  in  a 
country  cause ;  but  in  every  cause  for  an  in- 
junction to  stay  proceedings  at  law,  if  the  De- 
fendant do  not  plead,  answer,  or  demur  to  the 
Plaintiff's  bill  within  eight  days  after  appear- 
ance, the  Plaintiff  shall  be  entitled,  as  of  course, 


upon  motion  to  the  common  injunction  for 
stay  of  ^e  Defendant's  proceedings  at  law. 

9. 

That  where  a  common  injunction  for  want 
of  answer  is  awarded,  the  order  shall  recite, 
as  the  ground  for  granting  the  same,  that  the 
Defendant  has  omitted  to  put  in  his  answer, 
plea,  or  demurrer,  within  the  time  limited  by 
the  Court  in  that  behalf. 

10. 

That  as  to  all  bills,  whether  original,  amend- 
ed, supplemental,  or  of  revivor,  now  or  here- 
after to  be  filed,  whenever  a  party  may  desire 
to  make  an  application  to  a  Master  under  the 
said  act,  and  no  previous  application  has  been 
made  in  the  said  cause  to  any  Master,  the  name 
of  the  Master  in  rotation  shall  be  written  on 
the  face  of  the  bill,  and  entered  in  a  book  to 
be  kept  as  after  directed,  in  the  manner  here- 
in-after mentioned,  and  all  applications  au- 
thorised by  the  said  recited  act,  to  be  made  to 
a  Master,  shall  be  made  to  the  said  Master  in 
rotation. 

11. 

That  as  to  all  bills  which  shall  have  been 
filed  before  this  day,  where  any  reference  has 
been  made  in  the  cause,  the  name  of  the  Mas- 
ter to  whom  the  last  reference  was  made  in 
such  cause,  shall,  at  the  request  of  either  of  the 
parties  to  such  cause,  or  his  or  her  solicitor,  be 
entered  in  the  said  book,  and  shall  be  written 
on  the  face  of  the  original  bill  in  such  cause, 
before  any  application  shall  be  made  in  that 
cause,  and  all  such  applications  shall  be  made 
to  such  last-mentioned  Master. 

12. 

That  in  all  cases  where  it  shall  become  ne- 
cessary to  ascertain  the  name  of  the  Master  in 
rotation,  for  the  purposes  of  the  two  preceding 
orders,  one  of  the  Six  Clerks  shall  give  to  the 
solicitor  for  the  Plaintiff  or  Defendant  requir- 
ing the  same,  a  certificate  of  the  suit  depend- 
ing, which  certificate  shall  on  the  same  or  the 
following  day,  be  marked  bythe  Master  of  the 
day,  at  the  rablic  Office  in  Chancery,  with  the 
name  of  the  Master  in  rotation  for  such  cause, 
and  such  certificate  so  marked  shall  be  on  the 
same  day  returned  to  the  Six  Clerk,  and  filed 
by  him. 

13. 

That  all  special  applications  under  the  said 
recited  act,  snail  be  made  by  taking  out  a  war- 
rant returnable  within  not  less  than  two  clear 
days ;  and,  at  the  foot  thereof,  a  notice  shall 
be  written,  specifying  the  object  of  the  appli- 
cation, and  the  same  shall  Deserved  in  like 
manner,  as  notices  of  motion  are  served  on 
the'  day  the  same  is  taken  out. 

14. 

That  any  order  to  be  made. by  a  Master  on 

any  application  to  him  by  virtue  of  the  said 

act,  shall  be  drawn  up  and  signed  by  the  Mas- 

;  ter,  and  delivered  to  such  one  or  more  of  the 

'  parties  in  the  cause,  their  solicitors  or  agents, 

as  the  Master  shall  think  fit)  and  the  same, 
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or  a  minute  thereof,  shall  be  entered  In  a  I 
book  to  be  kept  by  the  Master  for  that  pur-  I 
pose,  which  shall  at  all  times  during  office  ; 
hours  be  accessible  to  the  parties  interested,  , 
their  solicitors  or  agents,  provided  that  where 
more  than  one  party  shall  require  to  have  the 
order,  a  duplicate  signed  by  the  Master,  shall 
be  delivered  to  each  party  requiring  the  same, 
and  for  every  such  order  or  duplicate,  there 
shall  be  paia  to  the  Chief  Clerk  of  the  said 
Master,  the  sum  of  five  shillings. 

15. 
That  a  book  shall  be  kept  by  the  Six  Clerks 
of  the  Court  of  Chancery,  in  which  the  name 
of  the  Master  for  each  cause  to  whom,  ac- 
cording to  the  above  regulations,  such  before- 
mentioned  applications  are  to  be  made,  shall 
be  entered  with  the  title  of  the  cause  so  refer- 
red to  him,  which  book  shall,  at  all  times 
during  office  hours,  be  accessible  to  the  parties 
interested,  their  solicitors  or  agents. 

16. 
Whereas  the  said  recited  act  directs  that  a 
fee  fund  shall  be  created  as  therein  mentioned ; 
but  the  amount  necessary  to  constitute  such 
fund  cannot  be  ascertained  until  the  amount 
of  the  compensations  to  be  paid  under  the  said  , 
art  shall  be  fixed.    It  is  hereby  ordered  that,  < 
until  further  order  be  made  in  that  respect, 
the  fees  up  to  this  day  legally  receivable  by  the 
Masters  and  their  clerk,  and  by  the  Regis- 
trars  and   their  clerks,  shall  constitute  the 
Schedule  of  Fees  to  be  received  by  the  Mas- 
ters and  their  clerks,  and  the  Registrars  and 
their  clerks  under  the  said  recitea  act.    And 
it  is  further  ordered  that,  until  other  directions 
be  given  for  that  respect,  the  offices  of  this 
Court  shall  continue  open  for  the  dispatch  of  j 
business,  and  the  officers  and  clerks  belonging  ' 
thereto  shall  attend  in  such  offices  in  the  dis-  j 
charge  of  their  business  during  such  times  and 
for  such  number  of  hours  in  each  day  as  they 
have  hitherto  done  under  any  existing  order  or 
practice  of  the  said  Court. 

17. 
That  the  present  forms  of  decrees  and  or- 
ders, with  the  recitals  therein  usually  contain- 
ed, shall  continue  until  further  order. 

Brougham.  C. 
John  Leach.  M.  R. 
Launcblot  Shadwell.  V.  C. 


"  of  revivor  "  or  "  revivor  and  supplement "] 
[or  '•  supplemental  bill "]  filed  against  you  by 
[and  others  or  another]  and  that  you 
do  answer  concerning  such  things  as  shall  then 
and  there  be  .alleged  against  you,  and  observe 
what  our  said  Court  shall  direct  in  this  behalf, 
upon  pain  of  an  attachment  issuing  against 
your  person,  and  such  other  process  for  con- 
tempt as  the  Court  shall  award.  Witness  our- 
self  at  Westminster,  the  day  of  , 

in  the  year  of  our  reign. 

COURTBNAY. 

[The  following  Memorandum  to  be  placed  n% 

thefoot.] 

Appearances  are  to  be  entered  at  the  Six 
Clerks9  Office,  Chancery  Lane,  London. 

FORM  OF  SUBPffiNA  TO  REJOIN. 

William,  &c. 

To  greeting 

We  command  you  [and  every  of  you]  that 
immediately  after  the  service  or  this  writ  you 
do  appear  in  our  High  Court  of  Chancery  then 
and  there  to  rejoin  and  join  in  commission  if 
thereunto  required  in  a  certain  cause  there 
depending  wherein  [and  others  or 

another]  are  plaintiffs  and  [and  others 

or  another]  are  defendants. 
Witness,  &c. 

Courts  nay. 


FORM  OP  8UBP03NA  TO  APPEAR  AND  ANSWER. 

William  the  Fourth  by  the  grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and 
Ireland  King  Defender  of  the  Faith. 
To  greeting 

We  command  you  [and  every  of  you,  where 
more  than  one  defendant]  that  within 
[four  days  if  a  town  cause,  or  eight  days  if  a 
country  cause]  days  after  the  service  of  this 
writ  on  you,  exclusive  of  the  day  of  such  ser- 
vice, laying  all  other  matters  and  excuses  aside, 
you  do  cause  an  appearance  to  be  entered  for 
you  in  our  High  Court  of  Chancery  to  a  bill 
[or  as  the  case  may  be  "  information  "1  [or 
"  to  an  amended  bill1'  or  "  information  "]  [or 


FORM  OF  SUBP(ENA  TO  HEAR  JUDGMENT. 

William,  &c. 

To  greeting 

We  command  you  [and  every  of  you]  that 
rou  appear  before  our  Lord  High  Chancellor 
or  "  before  His  Honor  the  Master  of  the 
ills,"  or  before  "  His  Honor  the  Vice  Chan- 
cellor,"  as  the  cause  may  be  set  down]  on  the 
day  of  next  or  whenever 

thereafter  a  certain  cause  now  depending  in 
our  High  Court  of  Chancery  wherein 
[and  others  or  another]  ere  plaintiffs  and 
[and  others  or  another]  are  defend- 
ants shall  come  on  for  heating,  then  and  there 
to  receive  and  abide  by  such  judgment  and  de- 
cree as  shall  then  or  thereafter  be  made  and 
pronounced  upon  pain  of  judgment  beiug  pro- 
nounced against  you  by  default. 
Witness,  &c. 

COURTENAT. 


FORM  OF  8UBP03NA  FOR  COSTS. 

William,  &c. 

To  greeting 

We  command  you  [and  every  of  you]  that 
you  pay  or  cause  to  be  paid  immediately  after 
the  service  of  this  writ  to  or  the  bearer 

of  these  presents  £  costs  by  our  Court 

of  Chancery,  adjudged  to  be  paid  by  you  to  the 
said  ^      (under  pain  of  an  attachment 

issuing  against  your  person,  and  such  process 
for  contempt  as  the  Court  shall  award  in  de- 
fault of  such  payment. 
Witness,  &c. 

COURTENAY. 


74 


New  Orders  in  Chancery.-— Superior  Courts:  Lord  Chancellor. 


FORM  OF  SUBPCBNA  TO  TE8TIFY  VIVA  VOCE  IN 
COURT,  OR  TO  TESTIFY  BEFORE  THE  WAS- 
TER. 

William,  &c. 

To  greeting 

We  command  you  [and  every  of  you]  that 
laying  all  other  matters  aside,  and  notwith- 
standing any  excuse,  you  personally  be  and 
appear  before  our  Lord  High  Chancellor,  [or 
"  before  His  Honor  the  Master  of  the  Rolls,  or 
the  Vice  Chancellor,"  or  "  before  Mr. 
one  of  the  Masters  of  our  High  Court  of  Chan- 
cery/'] at  such  time  and  place,  as  the  bearer 
hereof  shall  by  notice  in  writing  appoint,  to 
testify  the  truth  according  to  your  knowledge 
in  a  certain  suit  now  depending  in  our  High 
Court  of  Chancery  wherein  [and  others 

or  another]  are  plaintiffs  and  [and 

others  or  another]  are  defendants.  On  the 
part  of  the  [in  case  of  subpoena  duces 

tecum,  add  "  and  that  you  then  and  there  brin£ 
with  you  and  produce,  &e."]  And  hereof  fail 
not  at  your  peril.    Witness,  &c. 

COURTKNAY. 


I 


FORM    OF   8UBPOZNA   AD  TEST.  AND   DUCES 

TECUM. 

William  the  4th,  &c. 
To  greeting, 

We  command  you  [and  every  of  you]  that 
laying  all  other  matters  aside,  and  notwith- 
standing any  excuse,  you  personally  be  and 
appear  before  Mr.  one  or  the  exa- 

miners of  witnesses  in  our  High  Court  of  Chan- 
cery, at  his  office  in  Rolls'  Yard,  Chancery 
Lane,  London,  at  such  times  as  the  bearer 
hereof  shall  by  notice  in  writing  appoint,  [or 
before  and  others,  Commissioners  ap- 

pointed for  the  examination  of  witnesses  in  our 
Chancery,  at  such  times  and  places  as  the 
bearer  hereof  shall  by  notice  in  writing  ap- 
point,] to  testify  the  truth  according  to  your 
knowledge  in  a  certain  cause  depending  in 
our  said  Court  of  Chancery,  wherein 
[and  others  or  another]  are  Plaintiffs  and 

{"and  others  or  another]  are  Defendants  on 
the  part  of  the  [in  case  of  subpoena  duces 
tecum,  add,  •*  and  that  you  then  and  there 
bring  with  you  and  produce,,,  &c]  And  hereof 
fail  not  at  your  peril.    Witness,  &c. 

COURTENAY. 


FORM  OF  8VBPOZNA  TO  SHEW  CAU8E   AGAINST 

DECREE. 

William,  &c. 

To  greeting 

We  command  you  that  within  days 

after  the  service  of  this  writ  on  you,  exclusive 
of  the  day  of  such  service,  you  do  shew  unto 
our  High  Court  of  Chancery,  good  cause  why 
a  certain  decree  made  by  on  the 

day  of         in  a  certain  cause,  wherein 

tand  another  or  others]  are  Plaintiffs,  and 
and  another  or  others]  are  Defendants,  should 
not  be  binding  upon  you.    In  default  whereof 
such  decree  will  stand  and  be  absolute  against 
you.    Witness,  &c.  Courtenay. 


SUPERIOR  COURTS. 


VLorts  Chancellor. 

SOLICITOR  AND  CLIENT. 

A  solicitor  is  not  to  make  a  party  plaintiff 
in  a  suit  without  special  authority  for  that 
purpose.  The  name  of  the  party  made 
plaintiff  without  such  authority  will  be 
ordered  to  be  struck  out  upon  motion,  and 
the  solicitor  charged  with  his  costs. 

This  was  a  suit  instituted  in  the  name  of  se- 
veral legatees  and  creditors  against  an  exe- 
cutor. 

Mr.  Pepys  and  Mr.  Walker  moved  that  the 
name  of  James  Lord,  one  of  the  plaintiffs,  be 
ordered  to  be  struck  out  of  the  bill,  and  Mr. 
Sykes  the  solicitor  be  charged  with  all  the 
costs,  as  he  used  Lord's  name  without  proper 
authority.  The  rule  applying  to  this  case  was 
laid  down  in  Jacob  and  Walker,  and  more 
clearly  in  the  case  of  Wright  v.  Castle,  in  Me- 
rivale's  Reports/  where  it  is  said,  that  if  a  so- 
licitor files  a  bill  in  the  name  of  his  client, 
without  having  authority  from  him  for  so  doing, 
the  bill  will  be  dismissed,  if  the  party  wishes 
it,  and  the  solicitor  will  be  made  to  reimburse 
him  all  the  expenses  occasioned  by  him  In 
the  affidavits  hied  on  behalf  of  Mr.  Sykes 
against  this  motion,  it  is  stated  that  he  hacf  the 
direction  of  Lord  to  recover  the  money  from 
the  defendant ;  and  that  on  another  interview, 
he  had  his  assent  to  the  filing  of  a  bill  in  Chan- 
cery. Lord  answers,  that  he  expressed  a 
strong"  inclination  not  to  have  any  thing  to  do 
with  law,  although  he  wished  his  money  to  be 
recovered  from  the  executor.  It  is  also  stated 
in  the  affidavits,  that  application  was  made  to 
Lord  to  give  a  written  authority,  but  that  he 
refused ;  and  there  is  no  contradiction  of  that 
part  of  the  affidavit  on  the  other  side. 

Sir  Edward  Sugden  opposed  the  motion. 
The  circumstances  of  the  case  in  which  Lord 
Eldon  laid  down  the  rule,  were  different.  The 
attorney  there  said,  that  he  had  a  general  au- 
thority to  sue  and  defend  as  the  party's  at- 
torney. Lord  Eldon  said,  he  would  not  allow 
a  solicitor  to  file  a  bill  in  a  party's  name  on  a 
general  authority ;  that  there  must  be  a  spe- 
cial authority  to  institute  a  suit,  although  a  ge- 
neral authority  Is  sufficient  to  enable  an  attor- 
ney to  defend.  In  the  present  case,  there  was 
a  special  authority— whether  written  or  verbal, 
was  not  material;  indeed,  Lord  could  not 
give  a  written  authority,  for  it  appeared  he  is 
a  marksman.  Mr.  Sykes  says,  that  in  one 
conversation  on  the  subject,  Lord  told  him  to 
recover  the  money  how  he  could ;  on  which 
lie  said,  he  would  first  take  the  opinion  of  coun- 
sel :  that  he  did  take  such  opinion,  and  read  it, 
in  a  second  conversation,  to  Lord,  and  that  he 
assented  to  the  filing  of  a  bill,  as  recommended 
by  counsel.  The  motion  in  this  matter  is 
made  by  the  attorney  for  the  defendant,  whq 

•  3  Meriy.  12, 
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lares  very  little  about  Lord,  but  wants  to  throw 
an  impediment  in  the  way  of  the  suit  against 
his  client,  Killet,  and  to  keep  4,000/.  in  his 
hand*  as  long1  as  he  can.  It  was  sworn  that 
Lord  more  than  once  applied  to  Sykes  to  know 
what  was  done  or  doing  in  the  matter;  and 
such  application  to  an  attorney  is  evidence  of 
a  retainer  bein<r  given  by  him. 

The  Lorti  Chancellor. — I  see  the  distinction 
laid  down  by  Lord  Eldon  in  Wright  v.  Castle, 
is,  that  he  would  not  allow  an  attorney,  on  the 
general  relation  between  an  attorney  and  cli- 
ent, to  file  a  bill  in  Chancery  for  him. 

Mr.  Pepys,  in  reply,  did  not  deny  Lord's 
consent  to  take  the  opinion  of  counsel.  Where 
there  is  a  consultation  only,  no  special  autho- 
rity is  required.  But  where  a  bill  is  to  be  filed, 
and  the  parties  are  ignorant  illiterate  persons, 
and  also  there  is  a  fund,  out  of  which  the  at- 
torney can  pay  himself ;  then  a  written  autho- 
rity is  necessary  to  commence  a  suit.  An 
assent  to  the  attorney's  exerting  himself  to 
get  the  money  how  he  can,  is  not  authority  to 
file  a  bill. 

The  I Aird  Chancellor. — The  statement  of  the 
case  in  Mr.  Meri vale's  reports,  is  consistent 
with  an  assertion,  that  there  was  no  authority 
at  all  in  respect  of  the  suit  there ;  but  what  do 
you  say  to  the  assent  here  given  by  Lord,  after 
the  communication  to  him  of  the  opinion  of 
counsel  ? 

Mr.  Pern*. — Sykes  says,  he  had  a  personal 
assent  before  that,  and  he  afterwards  goes  for 
another  authority,  which  he  says,  was  given 
him,  but  which  \&  no  better  than  the  first.  If 
he  thought  the  first  sufficient,  why  go  for  ano- 
ther? 

The  Lord  Chancellor  having  taken  time  to 
read  the  affidavits,  and  consider  the  point,  in 
giving  his  judgment  on  a  subsequent  day,  said, 
he  found  it  hard  to  reconcile  the  swearing  of 
the  parties  to  this  motion,  but  he  fortunately 
succeeded  in  solving  the  difficulty,  without 
imputing  false  swearing  to  either.  Mr.  Sykes 
says,  James  Lord  gave  him  authority  to  do 
what  was  necessary,  and  to  use  his  name.  Now 
that  might  mean  an  assent  to  a  proceeding  out 
of  Court.  Sykes  means  that  he  afterwards  read 
the  opinion  of  counsel  to  the  effect  of  filing  a 
bill  ui  the  name  of  Lord,  and  the  other 
plaintiffs,  and  that  Lord  assented  to  that 
At  a  subsequent  meeting  which  Lord  at- 
tended, Sykes  obtained  the  authority  in  wri- 
ing  of  the  other  plaintiffs.  Lord  swears  that 
he  understood  no  proceedings  at  law  were 
to  be  taken  until  after  an  attempt  at  a  com- 
promise,  nor,  if  that  failed,  until  after  a  meeting 
of  the  legatees  to  settle  the  proportion  of  the 
expenses.  His  Lordship  having  gone  through 
the  affidavits,  said,  "  I  grant  this  application, 
and  that  upon  the  ground  that  Mr.  Sykes  has 
himself  to  blame,  in  taking  this  course  with- 
out authority  in  writing  from  Lord  or  from 
some  one  on  his  behalf ;  and  more  especially, 
as  he  took  the  precaution  of  taking  a  writ- 
ten authority  from  the  other  plaintiffs.  If  he 
had  done  the  same  in  respect  to  James  Lord, 
this  application  would  never  have  been  made. 
The  order  is,  that  the  name  of  James  Lord  be 


struck  out  of  the  bill,  and  that  Mr.  Sykes  do 
pay  all  the  expenses  incurred  on  the  part  of 
Lord. 

Sir  Edirard  Sugden. — Surely  your  Lordship 
is  not  going  to  give  the  costs  of  this  applica- 
tion? 

The  Lord  Chancellor. — I  except  the  costs  of 
this  application. 

Mr.  Pepys. — I  ask  the  costs  of  this  applica- 
tion, as  arising  out  of  the  act  of  Sykes,  who  put 
Lord's  name  improperly  on  the  record.  Your 
Lordship's  decision  that  Sykes  had  done  so, 
carries  against  him,  as  of  course,  all  the  costs. 

The  Lord  Chancellor.— The  case  is  not  with- 
out doubt,  although  it  has  ended  in  a  couvic- 
tion,  that  Sykes  had  no  authority  to  put  Lord's 
name  in  the  bill.  Lord  and  others  v.  Killet  I, 
Westminster,  Nov.  2d  and  9th,  1S33. 


Witt  Chancellor'*  Cnurt. 

B STATU  FOR  LIFE  —CROSS-REMAINDER. 

Dense  to  use  of  C.  for  life ;  then  to  D.for 
If' ;  then  to  D.'s  children  ;  and  in  default 
ofsurh  issue \  to  E.for  life;  thentoE.'s 
children  ;  and  for  want  of  such  issue,  to  the 
hushand  of  D.  in  fee:  Held,  that  the  chil- 
dren  of  D.   took  life  estates  with  cross- 
mnainders;    similar   limitations  to  E.'s 
children,  with  remainder  in  fee  to  D.'s 
husband. 
Testator  devised  two  houses  in  Tooley  Street, 
to  A  and  B.  and  their  heirs,  and  to  the  use  of 
C  for  life ;  remainder  to  A.  and  B   as  trus- 
tees, to  preserve  contingent  remainders ;  after 
decease  of  C,  to  Z>.  for  life ;  remainder  to  A. 
and  B.,  &c. ;  after  decease  of  />.,  to  children 
of  /).  lawfully  begotten;    and   for  want  of 
such  issue,  to  E.  for  life,  remainder  to  A.  and 
B.t  &c. ;  remainder  to  the  children  of  E.  law- 
fully begotten ;   and  for  want  of  such  issue,  to 
the  husband  of  D.  in  fee. 

The  Master,  on  reference,  reported  that  all 
the  limitations  failed  after  devise  to  D.,  and 
that  the  children  of  />.  took  only  life  estates 
without  cross  remainders. 

Mr.  Knight  supported  the  exceptions  to  Mas- 
ter's report,  und  cited  Challenger  v.  Shrpherd, 
8T.R  597  ;  Doe  d.  Gorges  v.  Webb,  1  Taunt. 
234 ;  Armstrong  r.Eldridge,  3  Bro.  C.  C.  215 ; 
Doe  v  Adey,  1  Maule  and  S.  42S;  as  de- 
ciding tint  cross  remainders  in  estates  for  life 
might  be  limited,  notwithstanding  all  the  au- 
thorities were  estates  in  tail ;  the  reason  for 
the  one  is  no  better  than  the  reason  for  the 
other. 

Mr.  Pepys,  contra,  cited  Doe  d.  Liversedge 
v.  Vanghan,  5  B  &  A.  464 ;  and  said,  the  in- 
tention no  doubt  is  clear  to  give  cross  remain- 
ders in  tail,  but  the  necessary  words  were 
omitted,  and  the  effect  of  the  devise  was  to 
make  the  children  in  being  take  as  tenants  in 
common  for  life  ;  the  point  being  given  up  to 
the  cross  remainders  in  tail. 

The  Vice  Chancellor  decided  that  the  chil- 
dren of  D.  took  estates  for  life,  with  cross  re- 
mainders between  them  ;  similar  limitations 
to  children  of  E.,  with  remainder  in  fee  simple 
to  husband  of  />. 
Ashlev  v.  Ashley,  15th  Nov.  1833.    V.  C. 
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Court  at  Dtfng'*  Send). 
[Before  the  four  Judges.] 

ATTACHMEKT  FOR  NON-PAYMENT  OP  C08T8. — 
MASTER'S  ALLOCATUR.  —  ATTORNEY  AND 
CLIENT. 

Where  a  rule  nisi  ovlp  trill  be  granted  for  an 
attachment  far  non-payment  of  costs  pur- 
suant to  the  Muster's  allocatur. 

On  a  motion  for  an  attachment  for  non- 
payment of  costs  pursuant  to  the  Master's 
allocatur,  it  was  submitted,  that  the  rule  ought 
to  be  absolute  in  the  first  instance.  The  alio* 
catur  was  for  the  balance  found  to  be  due  on 
a  bill  of  costs  between  attorney  and  client. 

The  Court  would  only  grant  a  rule  nisi ;  and 
on  referring  to  the  prothonotaries  of  the  Com- 
mon Pleas  and  Exchequer,  they  certified  that 
the  motion  was  only  a  rule  nisi  in  their  res- 
pective Courts. 

Rule  nisi.  Anonymous.  M.  T.  1833.  K.  B. 
F.J.  

iUnjj'rf  Benct  practice  Court* 

DELIVERY    OF    PARTICULARS.  —  UNIFORMITY 
OF   PROCESS   ACT. 

Where  the  plaintiff  cannot  sign  judgment  for 
want  of  a  plea,  although  the  time  for  plead- 
ing  has  expired. 

Knoteles  applied  for  a  rule  to  set  aside  a 
judgment,  signed  under  the  following  circum- 
stances: The  plaintiff*  had  declared,  and  deliv- 
ered particulars  of  his  demand.  On  the  25th 
of  July,  a  Judge's  order  had  been  obtained  for 
further  particulars,  and  on  the  29th  of  July, 
the  defendant  had  obtained  another  Judge's 
order  for  a  week's  time  to  plead  after  delivery 
of  the  further  particulars.  The  plaintiff  did 
not  deliver  the  further  particulars  until  the  5th 
of  August;  so  that  the  time  for  pleading  did 
not  expire  until  the  12th  of  August.  By  a  rule 
of  Court,  2  W.  4.  c.  39.  §  1 1,  in  case  the  time 
for  pleading  does  not  expire  before  the  10th 
of  August,  the  defendant  has  the  same  number 
of  days  to  plead  after  the  24  th  of  October,  as 
if  the  declaration  had  been  filed  or  delivered 
on  the  24th  of  October.  The  defendants 
thinking  the  case  within  that  rule,  did  not 
plead,  and  the  plaintiff  signed  judgment.  This 
he  contended  was  irregular,  as  even  if  the 
further  time  to  plead  were  considered  as  an 
indulgence,  the  plaintiff  had  time  to  deliver 
his  further  particulars,  so  as  to  get  a  plea  be- 
fore the  10th  of  August. 

Mangel  shewed  cause  in  the  first  instance, 
and  contended  that  the  rule  only  applied  to 
cases  where  the  original  time  to  plead  expired 
after  the  10th  of  August,  and  not  where,  as  in 
this  case,  indulgence  had  been  granted. 

Littledate,  J.  (after  consulting  the  Master). 
The  rule  must  apply  to  all  cases  where  the  time 
to  plead  expires  after  the  10th  of  August,  and 
before  the  24th  of  October.  I  am  informed  by 
the  Master,  that  no  proceedings  would  be  taken 
in  in  the  office  during  that  interval. 

Rule  to  set  aside  judgment,  but  without 
costs.  -^Wilson  and  another  v.  Bradslocke,  M. 
T.  1833.  K  B.  P.  C. 
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CHANCERY    FEES. 

The  Chancery  Regulation  Act,,  according 
to  its  last  section,  Mas  to  come  into  opera- 
tion on  Tuesday  last,  the  26th  November  ; 
and  it  was  consequently  expected  that  the 
Orders  for  carrying  the  act  into  effect  would 
have  been  promulgated  in  the  early  part  of 
the  last  term.  The  day  had  nearly  arrived 
at  the  time  of  our  last  publication,  and  yet 
no  Orders  were  issued.  It  was  generally 
understood  in  the  Profession,  that  unfore- 
seen difficulties  had  arisen  in  the  prepara- 
tion of  the  Orders,  and  particularly  in  the 
New  List  of  Fees,  which  were  to  be  fixed 
and  settled  under  the  authority  of  the  act. 
Several  rumours  on  this  subject  reached  us, 
which  we  did  not  consider  it  proper  to  pub- 
lish. But  on  good  authority  it  appeared 
that  the  chief  difficulty  consisted  in  the 
settlement  of  the  Fees.  Our  attention  was 
directed  to  certain  clauses  in  the  act,  and 
particularly  the  37th,  which  professedly 
was  intended  to  comprise  the  table  of  all 
the  fees  to  be  settled ;  and  certainly  this 
section  relates  only  to  the  fees  of  the  Mas- 
ters' and  Registrars'  Offices.  But  we  have 
been  since  reminded  that  section  8,  which 
appoints  the  Master  of  Reports  and  Entries, 
directs  him  "  to  receive  and  account  for, 
in  manner  thereinafter  mentioned,  all  the 
fees  theretofore  leceivable  by  the  said  Mas- 
ter of  the  Report  Office,  the  Entering  Clerk 
or  Entering  Registers,  and  the  said  Clerk 
of  Exceptions,"  (which  offices  are  abolished 
by  the  first  section).  Then  the  1 1th  sec- 
tion, which  appoints  the  Clerk  of  Affidavits, 
provides  "  that  he  shall  receive  and  account 
for,  in  manner  thereinafter  mentioned,  all 
such  fees  as  were  theretofore  receivable  by 
the  Registrar  of  Affidavits"  (whose  office 
was  abolished  by  2  &  3  W.  4.  c.  111).  And 
by  section  27,  the  Examiners  are  also  "  to 
receive  and  account  for,  in  manner  therein- 
after mentioned,  all  the  fees  theretofore  re- 
ceivable, &c." 

Now  it  appears  that  the  reference  in  these 
sections  to  "  the  manner  thereinafter  men- 
tioned" must  be  to  the  section  quoted  in  our 
last  Number,  p.  62,  where  provision  is 
made  for  accounting  for  all  the  fees ;  but  the 
table  to  be  settled  and  fixed  does  not  pro- 
vide for  receiving  them.  Granting  that  the 
Judges  of  the  Court  have  power  to  settle 
the  fees  of  the  particular  offices  specified  in 
the  act,  the  4 1st  clause  prohibits  all  others 
in  any  office,  not  expressly  allowed  or  di- 
rected by  the  net. 
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We  believe  the  fact  to  be,  that  the  bill,  |  present  come  out  of  the  suitors'  surplus 
as  it  originally  stood,  regulated  all  the  '  fund.  The  saving  appears  to  be  computed 
offices,  and  that  the  doubts  which  have  been  I  in  the  following  manner,  which  we  state  in 
suggested  result  from  the  alterations  which   round  numbers  :  say — 


took  place  in  the  progress  of  the  bill.  It 
is  in  the  same  way  that  difficulties  have 
arisen  in  regard  to  many  other  acts  of  the 
last  session.  We  had  no  intention  there- 
fore to  impute  blame  to  those  who  are  en- 
deavouring to  carry  the  act  into  effect,  and J 
who  are  not  answerable  for  difficulties  which 
have  been  created  by  others.  The  intention 
of  the  Legislature,  as  we  stated,  is  clear, 
and  perhaps  the  defect,  if  defect  it  be,  may 
be  supplied  by  the  construction  which  the 


Former  fees  received  in  the  offices 
of  the  Masters,  Registrars,  and 
Examiners,  and  in  the  Report     £ 
and  Affidavit  Offices     -     -     -  80,000 
Future  Salaries   -     -  £32,000 
Compensations    -     -     20,000 


52,000 
£28,000 


This  immediate  saving  will  progressively 
increase  as  the  "  incumbents"  die  off  who 
Court  may  put  on  the  act.     A  communica-  j  ^  entitled  to  compensation,   until  ulti- 
tion  which  we  have  received  questions  the  ;  mately  ^  ^^  ^  be  48>000/.  a  year, 
propriety  of  giving  publicity  to  doubts  and 
difficulties,  and  suggests  that  we   should 

wait  until  the  practice  has  been  settled.  We  judicial  changes. 

think,  however,  that  it  is  our  duty  to  scru-  We  believe  there  is  no  doubt  that  Mr. 
tinize  the  details  of  every  change  in  the  Baron  Bayley  will  shortly  retire  from  the 
law,  and  to  put  our  readers  in  possession  of  Bench.  It  will  then  become  our  duty  to 
all  the  intelligence  in  our  power.  notice  his  eminent  character  as  a  Judge. 

May  it  be  long  before  we  are  called  on  to  do 
justice  to  his  excellence  as  a  man. 
new  orders  ix  chancerv.  The  Attorney  General,  it  is  said,  will  ac- 

Tk-  M-«  n^«   •  ~^r  „f  .hM,  will    ^P*  the  vacant  8eat  in  the  E*chequer»  un- 
The  New  Orders,  a  copy  of  which  will  der  m  ^^^^^  which  we  do  not  men. 

be  found  in  the  present  Number,  comprise,   ^  becausebit  improbable. 

1st.  the  New  Subptna  in  Chancery,  its  form,  ri  r 

mode  of  service,  and  expense ;  2d,  the 
business  of  the  Master  of  Reports  and  En- 
tries; 3d,  the  Time  to  Answer,  &c. ;  4th,  the 
common  Injunction  Orders  *,  5th,  the  distri- 
bution of  causes  amongst  the  Masters  in 
rotation,  to  whom  all  special  applications 
under  the  act  are  to  be  made ;  6th,  the 
Schedules  of  the  New  Fees  not  having  been 
settled,  the  old  fees  are  to  be  receivable  un- 
til further  order ;  7th,  the  present  form  of 
decrees  and  orders,  with  recitals,  to  conti- 
nue until  further  order. 


The  subpoena  may  contain  the  names  of 
three  defendants,  and  it  does  not  appear 
there  is  now  any  intention  of  increasing  the 
number  to  four.  It  is  maintained  that  the 
increased  charge  included  in  the  5*.  6d.  is 
amply  made  up  by  the  abolition  of  private 
seals,  opening  seals,  and  journies  to  the 
Chancellor  during  the  vacations. 


LAW   LECTURES   AT  THE   INCOR- 
PORATED LAW  SOCIETY. 
25M  November,  1833. 


DIMINUTION  OF  FEES. 


It  is  stated,  that  the  immediate  saving  to 
be  effected  in  favour  of  the  suitor,  under  the 
Chancery  Regulation  Act,  will  be  28,000/. 
per  annum ,  but  10,000/.  of  which  will  at 


CONVEYANCING   CLASS. 

[It  will  not  be  consistent  with  our  present 
arrangements  to  give  a  regular  report  of 
these  lectures.  Indeed  the  elementary  part 
of  them  would  not  be  adapted  to  the  plan 
of  our  work.  But  we  intend  from  time  to 
time  to  notice  such  points  as  are  calculated 
to  be  immediately  useful  to  the  profession, 
and  particularly  in  relation  to  the  numerous 
changes  in  the  law,  which,  it  appears,  will 
be  brought  under  consideration  in  the  course 
of  these  lectures.  We  inserted  a  note  in 
our  last  number,  (p.  63)  from  Mr.  Wilde's 
Lecture,  relating  to  the  doubts  or  defects  of 
the  Dower  Act.  We  are  now  enabled,  from 
a  subsequent  lecture,  to  give  a  report  of  the 
argument  in  support  of  the  objection,  and 
which  we  are  the  more  induced  to  do  as  it 
contains  a  statement  of  the  precautionary 
measures  which  practitioners  should  take  for 
the  benefit  of  their  clients.] 
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The  lecturer  briefly  stated  his  former  re- 
marks—namely, that  the  Dower  Act,  as 
prepared,  saved  the  rights  of  those  women 
only  who  became  widows  before  1st  of  Jan. 
1834;  but  an  alteration  was  made  in  it 
which,  after  31st  of  Dec.  next,  would  render 
it  impossible  to  defeat  any  title  to  dower 
which  might  then  have  attached  upon  land, 
or  which  might  attach  by  the  marriage 
taking  place  on  the  1st  of  Jan.,  because  the 
act  for  the  abolition  of  fines  and  recoveries 
coming  into  operation,  there  would  be  no 
means  of  defeating  the  title  to  dower,  and 
any  estate  so  circumstanced  would  be  un- 
marketable until  the  wife  or  husband  died. 
The  only  exception  was  where  a  fine  or 
recovery  had  been  covenanted  to  be  levied 
or  suffered  before  the  31st  of  Dec,  and 
which  would  come  within  the  third  section 
of  the  Fines  and  Recoveries  Act. 

This  defect  was  mentioned,  not  to  raise 
difficulties  or  open  doubts  on  the  law,  but  to 
forewarn,  and  point  out  the  remedy.  The 
remedy  was  in  their  own  hands :  they  might 
insert  a  limitation  to  bar  dower  in  every 
conveyance  to  be  executed  before  the  2d  of 
Jan. ;  and  as  to  by-gone  transactions,  in 
which  a  title  to  dower  had  already  attached, 
a  fine  should  be  levied. 

It  had  been  said  that  the  evil  was  only 
imaginary,  and  that  the  77th  section  of  the 
Fines  and  Recoveries  Act,  assisted  by  the 
interpretation  given  to  the  word  "  estate"  in 
the  1  st  section,  expressly  provided  for  the 
case,  and  that  a  married  woman,  whose 
right  to  dower  had  been  saved  by  the  last 
clause  in  the  Dower  Act,  might,  in  the 
manner  prescribed  by  the  77  th  section  of 
the  Fines  and  Recoveries  Act,  extinguish 
that  right. 

But  the  lecturer  was  of  opinion  that  the 
77  th  section  of  the  Fines  and  Recoveries 
Act  extended  to  every  species  of  interest 
which  a  married  woman  might  have  in  land, 
except  dower.  It  did  not  extend  to  dower, 
for  the  simple  reason  (he  said)  that  it  was 
not  the  intention  of  the  Legislature  that  it 
should  so  extend.  The  four  acts — namely, 
the  Act  for  the  Limitation  of  Actions,  for 
the  Amendment  of  the  Law  of  Dower,  of 
Inheritance,  and  for  the  Abolition  of  Fines 
and  Recoveries — must  be  taken  either  as 
connected  together  and  forming  one  system, 
but  branching  out  into  four  divisions  ;  or  as 
four  separate  and  distinct  laws,  each  passed 
for  a  particular  purpose,  no  one  of  which 
had  any  dependence  upon  or  connexion 
with  the  other.  It  was  immaterial  to  the 
argument  which  of  those  constructions  was 
adopted;     Considering  them  as  one  system, 


and  looking  at  them  as  originally  prepared, 
each    branch  was    perfect.      This    clause 
therefore   could  not   extend  (for  it  would 
have  been  at  variance  with  the  system  that 
it  should  extend)  to  compromise  the  right  of 
dower.     The   manner    and    the  extent  to 
which  the   title   to  dower  was  to   attach, 
and  the  mode  by  which  the  title,  if  it  did 
attach,    was     to    be    defeated,    was    pro- 
vided for  by  the  Dower  Act,  namely,   by 
the  alienation  of  the  husband,  by  his  will, 
or  by  his  declaration  to  that  effect  —  all 
which  might  be   done  without  the  wife's 
concurrence.      All   women,  as   well  those 
who    were   married  at  the  time  the    act 
passed,   as   those  who  might  be   married 
either  before  or  after  it  came  into  operation, 
were  bound  by  it.     It  only  saved  the  rights 
of  those  whose  title  to  dower  had  been  per- 
fected, or  increased  to  a  right,  by  the  death 
of  the  husband  before  the  31st  December. 
Each  branch  or  division  therefore  was  per* 
feet  in  itself,  and  must  be  interpreted  by  it- 
self alone,  without  reference  to  or  depend- 
ence upon  any  of  the  others  ;  and  it  would 
be  a  false  argument  to  use,  that  because  an 
alteration  had  been  made  in  a  clause  in  any 
one   branch,  which  rendered  that  branch 
imperfect,  it  was  necessary  that  an  interpre- 
tation different  from  that  which  would  na- 
turally be  given,  and  which  it  was  origin- 
ally intended  to  bear,  should  be  put  upon  a 
clause  in  another  branch,  so  as  to  make  it 
include  what  it  was  not  intended  to  include. 
It  might  be  expedient,  but  it  was  not  right  to 
do  so. 

Considering  the  acts  as  separate  and  dis- 
tinct laws,  each  passed  for  a  particular  pur- 
pose (and  which  was  the  way  they  must  be 
considered,  for  they  were  passed  at  different 
times),  the  difficulty  remained  the  same. 
The  same  construction  must  be  put  on 
each.  When  the  Dower  Act  saved  the 
title  to  dower  of  all  women  who  might 
marry  on  or  before  the  1st  Jan.,  it  should 
have  gone  on  to  provide  in  what  manner 
the  title  to  dower  thus  saved  was  to  be  de- 
feated. The  act  had  done  so  in  every  other 
case,  and  the  omission  to  do  so  in  this  in- 
stance created  the  doubt.  It  was  evidently 
the  intention  of  the  legislature  that  this  act 
should  contain  the  whole  of  the  law  relating 
to  dower.  It  did  so  originally :  it  does  so 
still.  But  it  was  then  perfect :  it  is  now 
imperfect ;  and  to  supply  that  imperfection 
recourse  was  had  to  a  preceding  act,  and  a 
construction  was  put  upon  that  act  which  it 
was  not  intended  to  bear.  It  was  surely 
too  much  to  hold  that  an  act  which  had 
already  passed,  and  which  was  perfect  in 
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itself,  should  be  driven  to  supply  a  defect 
in  another  act,  which  had  not  only  not 
passed,  but  which  did  not  then  contain  the 
defect.  If  the  77th  section  of  the  Fines 
and  Recoveries  Act  did  not  apply  to  dower, 
then  the  dilemma  arose  that  the  clause 
either  alluded  to  and  comprised  dower 
generally,  in  which  case  it  would  be  at  va- 
riance with  the  Dower  Act ;  for  it  made  the 
wife's  concurrence  necessary  to  bar  dower, 
while  the  Dower  Act  said  that  a  husband 
might  by  himself  alone  defeat  his  wife's 
right  to  dower:  or,  which  was  the  other 
horn  of  the  dilemma,  it  extended  to  such 
titles  to  dower  only  as  were  left  unprovided 
for  by  the  Dower  Act ;  thus  making  it  in 
effect;  so  far  as  respected  this  clause,  an  act 
to  remedy  a  defect  in  an  act  not  yet 
passed  ! 

The  learned  lecturer  stated  it  might  not 
he  impossible  that  the  Court  would  put  on 
this  clause  the  construction  contended  for. 
It  perhaps  might  be  expedient  that  they 
should  do  wrong  that  right  might  ensue ; 
but  according  to  every  sound  and  known 
rale  of  construction  by  which  the  Courts 
had  hitherto    been    guided,  the  lecturer 
maintained  they  could  not  do  so.     Be  that 
as  it  might,  he  had  fairly  stated  the  diffi- 
culty, not  for  the  purpose  of  raising  it,  but 
solely  to  point  out  the  means  by  which  it 
might   be  averted.      It  was  a  point  which 
would  undoubtedly  be  taken  by  an  unwilling 
purchaser;   and  if  it  should  be  taken,   it 
could  only  be  removed  by  the  expensive 
process  of  a  bill  in  equity  for  a  specific  per- 
formance, the  costs  of  which,  if  the  Court 
should  consider  it  a  fair  objection  to  be 
taken,  must  be  borne  by  the  vendor,  even 
if  the  Court  should  decide  in  his  favour. 
The  object  of  the  lecturer  therefore  was  to 
prevent  the  difficulty  from  arising ;  and  the 
only  effectual    mode  was   to  levy  a  fine 
wherever  dower  had  attached.   If,  however, 
a  man  would  not  do  this,  let  him  at  least 
enter  into  a  covenant  to  do  so,  which  might 
bring  him  within  the  letter  of  the   sixth 
section  of  the  Fines  and  Recoveries  Act. 
although  certainly  not  within  its  spirit; 
but  the  adoption  of  this  latter  mode  the 
lecturer  did   not  advise,    except  in  those 
cases  in  which  a  man  would  not  incur  the 
expense  of  a  fine,  and  would  otherwise  not 
do  any  thing.     He   might,  if  he  pleased, 
neglect  both,  and  trust  to  the  point  being 
raised  in  some  other  case;  or  if  raised  in 
his  own,  to  the  Court  deciding  in  his  favor  ; 
but  the  risk  was  too  great,  the  experiment 
too  costlv 

*  f  See  ante,  70  and  80.] 
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CHANCERY  SITTINGS. 

Lord  Chancellor. 
First  Seal    -  December  2. 

Rehearing  and  Appeal*       -      -      -  3,  4,  5. 
Second  Seal        -        -  -  6. 

Vice  Chancellor.    . 
First  Seal  ....       Dec.  2. 
Pleas.  Demurrers, Exceptions,  &c.    -   3,  4,  5. 
Second  Seal        -       -        -       -    -    6. 


EXCHEQUER  (EQUITY). 

The  Court  will  sit  in  Gray's  Inn  Hall  up  to 
the  2 1st  of  December  inclusive. 
Thursdays    -      -    Motions  and  two  causes. 
Fridays        -      -    Paper  of  general  business. 
Saturdays    -      -    Causes. 

COMMON  PLEAS    SITTINGS  AFTER 
MICHAELMAS  TERM. 


Middlewx. 

Nov.  26. 

Nov.  *8. 

to 

Dec.  7. 
i  elusive. 

Fjtmdon. 
Nov.  27. 
Dec  9. 

to 
Dec.  23. 
inclusive. 

ANSWERS  TO  QUERIES. 

lain  of  ttanttlortr  ptrir  tomtit. 

SECOND  1MSTRK48.      VOL.  VI.  P.  495. 

1.  A  second  distress  for  rent  subsequently' 
accrued,  c*tn  be  sustaiued,  on  goods  which 
have  been  replevied  pending  the  action  in  re- 
plevin.    See  1  Taunt.  220.  J.  S. 

2.  Pending  the  suit,  a  second  distress,  can- 
not, in  the  case  mentioned  by  M.  J.,  be  sus- 
tained ;  but  if  the  plaintiff  in  "replevin  be  non- 
suited, the  defendant  may  again  distrain  the 
same  goods  for  rent  subsequently  accrued, 
previously  to  executing  his  retoruo  hnhendu, 
without  waiving  his  action  against  the  sureties 
on  the  bond.  W.  D. 

3.  Wilton  v.  mjpn,  K.  B.  Easter  Term, 
1830,  is  an  authority  that  goods  u»av  be  a 
second  time  distrained  for  rent,  pending  an 
action  in  replevin.  C*  & 
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LEASE. — INSOLVENT.      VOL.  VI.  P.  463. 

The  assignment  to  C.  being  in  pursuance  of 
a_previous  agreement,  was  not  fraudulent.  In 
Frllows  v.  Norris,  1L.&W.  228,  it  was  held, 
that  the  delivery  of  goods  by  an  insolvent,  un- 
der a  contract  of  sale,  to  a  previous  creditor, 
is  not  within  the  32d  section  of  7  G.  4.  c.  67. 

lain  at  property  anH  Conbenanrtttg. 

COPYHOLDS. — DISCLAIMER.      VOL.  VI.  P.  480. 

It  will  depend  entirely  on  the  custom  of  the 
manor  whetner  one  or  several  fines  are  payable 
on  the  admission  of  the  trustees,  who  are  joint- 
tenants;  therefore  if  the  fines  increase  accord- 
ing to  the  number  of  joint-tenants,  three  of 
the  trustees  should  release  or  disclaim  to  the 
fourth,  so  that  he  may  become  sole  tenant,  if 
it  can  be  done  without  prejudicing  the  exe- 
cution of  the  trusts.    Fide  2  Prest.  on  Abs. 

2-26.  T.  T.  P. 

C0tmraw  fcafo. 

HUSBAND  AND  WIFE.      VOL.  VI.  P.  272. 

Your  correspondents  H.  J.  and  C.  B.,  in 
answering  this  question,  have  overlooked  a 
material  and  most  important  practical  point, 
arising  between  a  wife's  "  chattels  real "  and 
her  "  choses  in  action ;"  for  the  former  vest 
in  the  husband  immediately  on  the  marriage, 
with  power  of  disposition ;  and  if  he  dies  in 
the  lifetime  of  his  wife  without  having  dis- 
posed of  them,  they  survive  to  her ;  Co.  Litt. 
46  b ;  but  the  latter  do  not  vest  in  the  hus- 
band until  he  has  reduced  them  into  possession. 
Vide  Mr.  Butler's  note  to  Go.  Litt.  351  a.  This 
being  a  contingent  chattel  real,  may  be  assigned 
by  the  husband,  which  will  be  valid,  as  in  the 
following  case,  "  where  a  testator  devised  his 
term  to  his  wife  for  life,  remainder  to  his  son 
and  daughter,  and  died ;  the  daughter  and  her 
husband,  in  the  lifetime  of  the  wife,  assigned 
their  moiety;  and  after  the  death  of  the 
brother,  living  the  mother,  they  assigned  the 
other  moiety  $  this  assignment  was  established 
in  Chancery,  and  also  by  the  House  of  Lords." 
Fearne's  Executory  Devises,  549,  and  cases 
cited  in  the  margin.  T.  T.  P. 


QUERIES, 
ffracttcr. 

USAGES  OP  THE  PROFESSION. 

When  property  is  in  mortgage,  and  an  un- 
derlease is  required,  what  is  the  custom  of  the 
Profession  as  to  preparing  such  underlease  ; — 
Is  the  solicitor  for  the  mortgagor  or  for  the 
mortgagee  to  prepare  it  ?  When  a  solicitor 
submits  an  abstract  of  title  to  a  conveyancer 
for  his  opinion  thereon,  is  the  solicitor  entitled 
to  the  usual  fee  of  6s.  Sd.,  for  perusing  every 
three*  brief  sheets  ?  CM.  W. 


UNIFORMITY  OF  PROCESS  AMENDMENT  ACT, 

3  &  4  W.  4.  c.  (17. 
Can  any  of  your  correspondents  inform  me 
in  what  form  that  part  of  the  2d  section  of  this 
act  is  to  be  complied  with,  which  enacts,  that 
the  writ  of  venire  facias  juratores  shall  "  be 
made  returnable  forthwith?'  is  any,  and 
what  particular  day  to  be  named?  or  is  the 
word  "  forthwith  "  to  be  used  in  the  writ  ? 

Juror. 


Eafu  at  SIropertp  anb*  dmbtyxntfaff. 
dower,  3  &  4  W.  4.  c.  105. 

By  sec.  11  of  the  above  stat.,  it  is  provided, 
that  nothing  in  the  act  "shall  prevent  any 
Court  of  Equity  from  enforcing  any  covenant 
or  agreement  entered  into  by  or  on  the  part  of 
any  husband  not  to  bar  the  right  of  his  widow 
to  dower."  Suppose  a  husband  to  have  en- 
tered into  such  a  covenant  or  agreement,  and 
suppose  him  to  sell  land  out  of  which  his 
widow  is  dowable  to  a  person  having  notice  of 
such  covenant  or  agreement ;  would  not  the 
land  be  subject  to  dower  (in  equity)  in  the 
hands  of  such  purchaser?  If  so,  has  a  man 
who  purchases  of  a  husband  land  out  of  which 
bis  (the  vendor's)  widow  was  dowable,  a  market* 
able  title,  seeing  that  he  cannot  prove  either  of 
these  two  negatives:  1st,  That  the  original 
vendor  had  not  entered  into  any  such  cove* 
nant  or  agreement ;  and,  2dly,  That  if  he  had, 
be  (the  purchaser)  had  had  no  notice  of  it? 
I  apprehend  it  is  quite  clear,  under  sec  14  of 
this  stat.,  that  after  the  31st  of  December, 
1833,  the  dower  of  any  widow  married  on  or 
before  the  1st  of  January,  1834,  cannot  be 
barred  in  any  manner  howsoever;  fines  be- 
ing, by  3  &  4  W.  4.  c.  74.  §2,  to  be  abolished 
from  and  after  the  31st  of  December,  1833. 

J.C. 

[See  on  this  subject  the  Papers  and  Notes 
of  Lectures,  ante,  45,  63,  70.] 


THE  EDITOR'S  LETTER  BOX. 


A  correspondent  refers  to  our  number  for 
the  9th  instant,  in  which  it  is  stated  (on  infor- 
mation we  had  received)  that  the  members  of 
the  profession  might  have  their  admissions  de- 
livered to  them  without  the  payment  of  any  fee ; 
but  our  correspondent  says,  that  on  taking  the 
oaths  and  signing  the  roll  in  the  Exchequer 
last  week,  a  fee  of  1/.  3#.  Sd.  was  demanded  as 
"the  master's  fee ;"  and  he  inquires  whether 
this  is  a  legal  claim  ?  We  refer  him  to  the  only 
case  we  are  aware  of,  in  vol.  I.  p.  409. 

The  London  Deputy  Sheriff  of  Berkshire  will 
observe  that  his  name  was  included  in  our  last 
list  before  the  receipt  of  his  letter. 

The  suggestion  as  to  the  Writ  of  Distringas 
shall  be  noticed  in  an  early  number. 

The  Letter  on  the  subject  of  the  examination 
of  persons  applying  to  be  admitted  as  attorneys, 
shall  be  considered. 

We  shall  readily  attend  to  any  suggestions 
regarding  the  improvement  of  the  general  Law 
of  Friendly  Societies,  but  cannot  enter  into  the 
details  of  rules  and  regulations. 

The  omission  mentioned  by  "A  Constant 
Reader,"  he  will  observe,  has  been  supplied. 

We  thank  C.  O.  for  his  information. 

The  Epigram  has  been  received. 

We  cannot  recommend  our  correspondent  at 
Manchester  to  wait  for  any  diminution  of  stamp 
duty. 

Numerous  Answers  snd  Queries  are  una- 
voidably deferred  till  our  next  Number. 
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Pcrtioet*  ct  nescire  malum  cat,  agitamus." 

II OR  AT. 


UNIFORMITY  OF  PROCESS  ACT. 


WAIT  OF   DISTRINGAS. 

Amoko  the  various  difficulties  and  questions 
arising  on  this  act,  none  appear  to  have  given 
rise  to  more  doubt  and  diversity  of  decision 
than  those  which  have  arisen  on  the  third 
section,  relating  to  the  granting  of  the  new 
writ  of  distringas.  The  language  of  the 
section  is : 

"  That  in  case  it  shall  be  made  appear  by 
affidavit,  to  the  satisfaction  of  the  Court  out  of 
which  the  process  issued,  or,  in  vacation,  of 
any  Judge  of  either  of  the  said  Courts,  that  any 
defendant  has  not  been  personally  served  with 
anrrach  writ  of  summons  as  hereinbefore  men- 
tioned, and  has  not,  according  to  the  exigency 
thereof,  appeared  to  the  action,  and  cannot  be 
compeUea  so  to  do  without  some  more  effica- 
cious process,  then  and  in  any  such  case  it 
shall  be  lawful  for  such  Court  or  Judge  to  order 
»  writ  of  distringas  to  be  issued,  directed  to  the 
sheriff  of  the  county  wherein  the  dwelling-house 
or  place  of  abode  of  such  defendant  shall  be 
situate,  or  to  the  sheriff  of  any  other  county,  or 
to  any  other  officer  to  be  named  by  such  Court 
or  Judge,  in  order  to  compel  the  appearance 
of  such  defendant." 

Of  course,  what  would  prove  that  a  de- 
fendant could  not  be  served  or  compelled  to 
appear  "  to  the  satisfaction"  of  the  Court 
or  Judge,  must  depend  on  the  discretion 
of  the  Court  or  Judge.  It  is  therefore 
important  that  some  rules  should  be  laid 
down  for  the  determination  of  what  shall  be 
sufficient  for  plaintiffs  to  do  in  order  to  ob- 
tain a  distringas.  As  the  rules  already  pro- 
mulgated by  the  Judges  for  the  purpose  of 
carrying  the  Uniformity  of  Process  Act  into 
effect  have  not  pointed  out  the  requisites  in 
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obtaining  a  distringas,  it  is  only  by  referring 
to  the  decisions  of  the  Judges  that  the  pro- 
fession can  obtain  any  guide  as  to  what 
ought  to  be  done. 

At  first  the  Courts  varied  very  much  in 
their  decisions,  as  to  the  requisites  to  be 
stated  in  the  affidavit ;  and  it  was  intimated 
by  the  Court  of  Exchequer,  in  the  case  of 
Johnson  v.  Rouse,  1  Dowl.  Prac.  Cas.  p.  641, 
that  the  requisites  for  moving  a  distringas  on 
a  venire,  according  to  the  old  practice,  and 
applicable  to  the  distringas  given  by  the 
new  Process  Act,  must  be  complied  with 
before  moving  for  a  distringas.  This  might 
serve  as  a  general  direction  on  the  subject ; 
but,  without  further  decision,  it  would  be 
very  unsafe  for  plaintiffs  to  pursue  the  an- 
cient course. 

The  effect  of  the  decisions  hitherto  pro- 
nounced on  the  subject  is  as  we  are  about 
to  state.  The  affidavit  must  disclose  that  a 
call  was  mad^e  at  the  abode  of  the  defendant, 
and  that  he  was  not  at  home.  The  depo- 
nent must  then  state  the  object  of  his  call, 
and  make  an  appointment  for  another  day, 
at  a  particular  hour.  At  this  second  call  he 
must  again  ascertain  that  the  defendant  is 
not  at  home,  again  state  the  object  of  his 
call,  and  make  an  appointment  for  a  third 
call.  On  the  third  call  he  must  again  ascer- 
tain the  absence  of  the  defendant,  and  then, 
having  explained  the  object  of  his  call,  he 
must  leave  a  copy  of  the  summons.  It  was 
conceived  at  first,  that  if  the  copy  of  sum- 
mons were  left  at  any  of  the  three  calls  it 
was  sufficient ;  but  it  has  now  been  clearly 
determined  that  the  copy  of  summons  must 
be  left  at  the  last  call.  In  the  case  of  Brian 
v.  Stretton,  1  Dowl.  Prac.  Cas.  642,  Mr. 
Chambers  moved  for  a  distringas,  and  the 
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Court  observed,  "  The  defendant  has  eight 
days  to  appear  to  the  writ  of  summons  after 
it  has  been  served.     Where  the  defendant 
cannot  be  personally  served,  the  eight  days 
must  run  from  the  time  of  tie  last  applica- 
tion at  the  defendant's  house.     When  the 
requisite  number  of  calls  have  been  made, 
the  service  may  be  said  to  be  completed,  and 
not  before :  therefore  the  eight  days  must  be 
calculated  from  the  time  of  the  last  call." 
From  this  decision  it  might  easily  be  infer- 
red that  the  copy  of  writ  of  summons  must 
be  left  at  the  last  time  of  calling,  as  the 
eight  days  could  only  be  calculated  from  the 
day  of  computing  the  service,  which  could 
not  be  until  three  calls  bad  been  made. 
Any  doubt  which  might  still  have  remained 
was  removed  by  a  decision  of  the  Court  of 
Exchequer.     In  the  case  of  Hill  v.  Mottle, 
'  2  Dowl.  Prac.  Rep.  10,  that  was  an  appli- 
cation by  Mr.  Peter sdorff 'for  a  distringas,  the 
copy  having  been  left  at  the  second  time  of 
calling.     Then  Lord  Lyndhurst  said,  "  that 
all  the  Judges  had  conferred  together  on  the 
point,  and  they  were  all  of  opinion  that  the 
copy  should  be  left  at  the  last  time  of  calling. 
He  observed,  that  the  defendant  having  eight 
days  to  appear,  it  was  calculated  to  mislead 
nim,  if  the  copy  were  left  at  the  first  or 
second  time^    The  eight  days  were  to  be 
reckoned  from  the  last  time  of  calling,  and 
tne  objeet  of  calling  was  to  see  whether  the 
party  kept  out  of  the  way." 

The  calls  need  not  be  all  made  by  the 
same  person,  as  was  held  by  Mr.  Justice 
Littledale,  in  last  Michaelmas  term.  There 
must,  however,  be  a  reference  between  the 
prior  and  the  subsequent  calls.  Thus,  the 
calls  at  the  second  and  third  times  must  be 
in  consequenec  of  previous  appointments. 

It  is  to,  be  observed,  that  it  must  appear 
that  the  person  applying  for  the  distringas 
has  reason  to  believe  thai  the  defendant  is 
keeping  out  of  the  way  te  avoid  being 
served.  Thus,  in  Simpson  v.  Lord  Graves, 
2  Dowl.  Prac.  Cas.  10,  it  was  decided,  that 
where  a  defendant  is  absent  at  the  time  of 
the  endeavour  to  serve  a  writ  6f  summons, 
k  distringas  cannot  be  moved  for,  unless 
there  are  grounds  shown  from  which  the 
Court  can  infer  that  the  defendant  keeps  out 
of  the  way  to  avoid  being  served.  So  also, 
to  found  an  application  for  a  distringas,  it 
must  be  shown  that  the  defendant  is  at 
home  or  in  the  neighbourhood  during  the 
time  that  the  party  calls  to  serve  him.  This 
was  held  in  the  case  of  Price  v.  Bower, 
2  Dowl.  Prac.  Cas.  p.  1.  If  such  informa- 
tion cannot  be  given  to  the  Court,  the 
plaintiff  must  proceed  to  outlawry.     It  is  to 


be  observed,  however,  that  a  distringas  must 
be  issued,  either  to  compel  an  appearance 
or  for  the  purpose  of  outlawry,  but  not  in 
the  alternative.  See  Fraser  v.  Case,  l,Qowl. 
Prac.  Cas.  725.  But  a  distringas  for  pro- 
ceeding to  outlawry  may  be  gran  table  under 
circumstances  which  would  not  entitle  the 
plaintiff  to  a  distringas  to  compel  an  appear- 
ance. See  Jones  v.  Price,  2  DbwL  Prad. 
Cas.  42. 

Where  three  attempts  have  been  made  to 
serve  a  distringas,  which  have  been  rendered 
ineffectual  by  the  conduct  of  the  defendant 
or  his  agents,  the  Court  will  allow  an  ap- 
pearance to  be  entered  for  him.  See  Tring 
v.  Gooding,  2  Dowl.  Prac.  Cas.  1 62. 

Where  the  defendant  resides  in  ready 
furnished  lodgings,  the  Court  will  not  allow 
an  appearance  to  be  entered  for  him  upon  a 
return  of  nulla  bona  and  non  est  inventus  to 
a  distringas,  unless  it  is  sworn  that  the  de- 
fendant has  no  goods  on  which  the  sheriff 
can  levy.  See  Cornish  v.  King,  2  Dowl. 
Prac.  Cas.  18.  Where  the  sheriff  has  dis- 
trained en  the  defendant's  goods,  and  the 
defendant  does  not  appear  according  to*  the 
exigency  of  the  distringas,  the  plaintiff  may 
enter  an  appearance  for  him  without  the 
leave  of  the  Court.  See  Johnson  v.  Smealey, 
1  Dowl.  Prac.  Cas.  526.  But  in  a  sum- 
mons, if  the  name  of  the  plaintiff  is  omitted 
as  the  person  who  will  enter  an  appearance 
for  the  defendant,  if  he  omit  to  enter  one,  it 
is  an  irregularity.  See  Smith  v.  Crump, 
ib.  519. 

As  to  setting  aside  proceedings  by  sum* 
mons  and  distringas,  it  is  to  be  observed, 
that  though  the  Court  will  not  in  general 
grant  a  ^distringas  except  on  an  affidavit 
that  a  copy  of  the  writ  has  been  left  at  the 
defendant's  house,  still  the  mere  want  of 
that  averment  in  the  affidavit  is  not  suffi- 
cient to  enable  the  defendant  to  set  aside 
the  distringas  as  irregular.  See  Smith  v. 
Macdonald,  ib.  688.  And  upon  a  motion  to 
set  aside  the  service  of  a  summons,  however 
positively  the  defendant  and  his  witnesses 
may  swear  to  negative  the  personal  service ; 
yet,  if  it  is  left  in  doubt  by  the  affidavits  on 
the  other  side,  whether  there  was  a  sufficient 
service  or  not,  the  Court  will  not  interfere. 
See  Morris  v.  Coles,  2  Dowl.  Prac.  Cas.  79. 
We  believe  the  decisions  as  to  this  mode 
of  proceeding  have  not  as  yet  gone  any  fur- 
ther than  we  have  already  stated.  When 
further  information  may  be  given  on  the  sub- 
ject, we  shall  resume  it. 
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Proposal  to  abolish  credit 
for  sums  under  £100. 


Tax1  proposed  abolition  of  imprisonment  for 
debt  has  naturally  led  to  the  consideration 
of  the  consequences  which  may  be  expected 
to  arise  in  regard  to  the  domestic  trade,  if 
hot  the  foreign  commerce,  of  the  country  ; 
and  it  appears  that  one  of  the  immediate 
effects  of  the  abolition  would  be  greatly  to 
diminish  the  present  extent  of  credit.     A 
trader  who  believes  that  his  customer  can 
be  compelled  to  pay  his  debt,  not  only  by 
the  seizure  of  his  property,  but  his  person, 
a  induced  to  trust  him  more  easily  and 
extensively   than  if  he   possessed  one   of 
those  remedies  only ;  and  whatever  may  be 
thought  of  the  prudence  of  the  trader,  there 
can  be  no  doubt  that  he  very  generally 
acts  upon  this  notion.     A  change  of  the 
law  in  this  respect  would  make  him  more 
cautious;    he  would   require    more   refer- 
ences as  to  character,  would  shorten  the 
period  of  credit,  and  generally — in  passing 
from  one  mode  of  dealing  to  another — 
would  be  apt  to  fall  into  the  extreme  of 
Suspicion,  as  he  now  too  often  verges  on 
imprudence.     This  feeling  would  obviously 
produce  a  serious  effect  on  the  community. 
But  then  the  advocates  of  the  abolition 
of  imprisonment  boldly  meet  the  difficulty, 
by  saying  "  credit  is  pernicious."     It  may 
be  true  that  some  evils  will  arise  from  the 
change—we  know  that  every  change,  how- 
ever extensively  beneficial,  is  accompanied 
by  some  drawbacks—but  in  the  long  run 
the  country  will  derive  advantage.     The 
reply  to  which  of  course  is,  that,  admitting 
the  change  will  be  ultimately  good,  the 
present  generation   (which  endures  quite 
enough  from  the  mischiefs  brought  upon  it 
by  its  predecessors,)  cannot  be  expected  to 
make  more  large  and  immediate  sacrifices 
than  it  already  sustains,  for  the  advantage 
of  those  which  are  to  come.     And  before 
the  alteration  be  agreed  to,  the  apparent 
magnitude  of  the  immediate  evil  must  be 
reduced,  and  that  of  the  future  good  in- 
creased.    He  burthen  of  proof,  therefore, 
rests  on  the  Abolitionists. 

Amongst  the  writers  who  maintain  that 
credit  is  pernicious,  we  find  Mr.  Archibald 
Kosser,  who,  in  a  pamphlet  bearing  the 
name  of  his  favorite  doctrine,  has  argued 
the  question  with  great  earnestness,  and 
morally  (if  not  legally)  with  no  little  force. 
We  are  inclined  to  admit  that,  in  the  large 
class  of  instances  to  which  he  refers,  credit 
u  pernicious  both  to  the  trader  and  the 
customer;  and  his  pamphlet  is  an  admir- 


able lecture  against  the  folly  of  running  into 
debt.  But  our  professional  brethren  will  be 
hardly  prepared  to  follow  up  the  doctrine 
by  a  law  which  shall  render  "  simple  con- 
tract debts  between  40s.  and  100/.,  not  re- 
coverable by  any  suit  or  process  whatever.'9 
Mr.  Rosser  urgently  presses  forward  this 
proposition ;  and  we  have  reason  to  believe 
that  it  has  attracted  some  attention  in  high 
quarters :  we  do  not  expect,  however,  that 
the  Solicitor  General  will  embody  the  sug* 
gestion  in  his  new  bill;  and,  indeed,  if  they 
of  "  the  opposite  faction "  be  right,  there 
will  be  no  occasion  to  frame  such  a  clause, 
for  the  bill  will  have  the  effect  of  destroy* 
ing  credit  much  more  extensively  than  the 
writer  before  us  has  contended  for. 

Mr.  Rosser  sets  out  with  noticing  some 
passages  of  Paley's  Philosophy  (vol.  i.  p» 
77)  on  credit,  and  Smith's  Wealth  of  Na- 
tions (vol.  ii.  p.  1)  on  the  different  stages 
of  society,  when  its  increasing  wants  rei/* 
dered  a  rude  kind  of  credit  necessary.  The 
inferences  to  be  drawn  from  the  statements 
in  this  part  of  the  work  disprove,  instead  of 
establishing  the  proposition,  that  credit  is 
pernicious.  We  agree,  indeed,  that  "  sa- 
laried clerks,  officers  employed  by  govern* 
ment,  and  other  stipendiaries,  annuitants, 
and  proprietors/'  should  not  incur  debts. 
They  injure  themselves  by  doing  so,  if 
they  keep  within  their  income,  by  paying 
more  than  they  need ;  and  they  injure  their 
creditors  if  they  exceed  it,  because,  at  the 
best,  there  must  be  delay  of  payment. 

But  surely  Mr.  Rosser  possesses  too  much 
experience  and  practical  knowledge  to  re- 
commend a  law  which  should  prevent  trades- 
men from  recovering  debts  from  these  classes 
of  persons  only.  The  law  must  be  general ; 
it  could  not  be  limited  to  persons  whose 
situations  are  liable  to  change,  and  whose 
salaries  and  incomes  may  at  one  time  be 
derived  from  permanent,  and  at  another 
from  uncertain  sources,  or  partly  from  each 
kind.  A  right  of  action  might  thus  be 
maintained  as  to  half  the  debt,  and  barred 
as  to  the  rest;  or  a  defence  which  was  good 
to-day  might  be  bad  to-morrow.  It  ap- 
pears, indeed,  there  are  insuperable  difficul- 
ties in  the  way  of  such  an  enactment. 

After  these  general  observations  we  must 
allow  Mr.  Rosser  to  speak  for  himself.  We 
admit  that  credit  is  pernicious  in  most  of 
the  cases  he  states;  but  we  contend  that 
no  law  ought  to  be  made  of  the  nature  he 
proposes.  He  maintains,  however,  that  it 
is  not  inconsistent  with  specimens  of  legis- 
lation already  existing.  For  instance,  he 
says — 
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"  The  statute  24  O.  2.  c.  40.  J  12,  enacts, 
4  that  no  person  or  persons  whatsoever  shall 
be  intitled  unto  or  maintain  any  cause,  action, 
or  suit  for,  or  recover  either  in  law  or  equity, 
any  sum  or  sums  of  money,  debt  or  demand 
whatsoever,  for  or  on  account  of  any  spirituous 
liquors,  unless  such  debts  shall  have  really  been, 
and  bond  fide,  contracted  at  one  time,  to  the 
amount  of  twenty  shillings  or  upwards;  nor 
shall  any  particular  article  or  item  in  any  ac- 
count or  demand  for  distilled  spirituous  liquor, 
be  allowed  jor  maintained,  where  the  liquors 
delivered  at  one  time  and  mentioned  in  such 
article  or  item,  shall  not  amount  to  the  full 
value  of  twenty  shillings,  at  the  least,  and  that 
without  fraud  or  covin ;  and  where  no  part  of 
the  liquors  so  sold  or  delivered  shall  have  been 
returned,  or  agreed  to  be  returned,  directly  or 
indirectly.1  1  quote  the  act  thus  fully  because 
it  affords,  in  some  measure,  a  guide  in  framing 
an  act  for  our  present  purpose.  It  goes  on  to 
say  that  if  any  retailer  of  spirituous  liquors, 
with  or  without  a  licence,  shall  receive  a 
pledge  he  shall  forfeit  forty  shillings,  and  the 
owner  may  recover  back  the  pledge,  or  the 
value  of  it,  as  if  it  had  never  been  pledged. 
The  object  of  the  act  appears  from  the  pre- 
amble, which  recites  that  'the  immoderate 
drinking  of  spirituous  liquors  by  persons  of 
the  meanest  and  lowest  sort,  had  of  late  vears 
increased,  to  the  great  detriment  of  the  health 
nd  morals  of  the  common  people.' 

"The  Statute  of  Limitations,  that  render- 
ing invalid  processes  against  ambassadors  and 
their  suites,  and  many  others  that  could  be 
mentioned,  are  restraints  upon  trade. 

"  The  laws  have  likewise  particularly  pro- 
tected infants,  married  women,  and  some 
others,  against  improper  credit." 

The  writer  then  proceeds  to  state  and 
consider  the  objections  to  his  scheme : 

"  The  first  difficulty  that  will  naturally  sug- 
gest itself  is,  that,  supposing  a  law  were  now 
suddenly  promulgated,  making  all  sums,  be- 
tween forty  shillings  and  one  hundred  pounds, 
not  recoverable,  those  who  receive  their  in- 
comes at  stated  periods  only,  and  are  without 
ready  money  sufficient  to  provide  them  neces- 
saries till  the  time  of  their  next  receipts  com- 
ing round,  would  be  unable  to  live  unless 
they  were  supported  by  the  bounty  of  others. 
If  it  were  necessary  to  pass  such  an  act  sud- 
denly, this  might  constitute  an  insurmountable 
difficulty.  But  it  is  not,  and,  in  the  first  place, 
the  act  ought  not  to  be  made  operative  until  a 
period  sufficiently  distant  from  its  passing,  to 
give  ample  time  to  each  individual  on  whom 
it  would  operate,  for  saving  and  accumulating 
ready  money  enough  to  protect  him  from 
being  inconvenienced  by  it.  And,  secondly, 
its  operation  should  not  at  once  be  to  the  full 
extent  proposed.  Taking  forty  shillings  as 
the  lower  limit,  the  higher  should  grow  gra- 
dually from  perhaps  five  pounds  up  to  the  one 
hundred  pounds.  The  most  careless  and  in- 
discriminating  rnan  would  thus  be  led  by  easy 
degrees  to  the  necessity  of  watching  his  expen- 


diture, and  would  accustom  himself  to  keep  by 
him  sufficient  ready  money  for  procuring  sucn 
articles  as  he  could  not  dispense  with,  and  the 
law  would  prevent  his  procuring  on  credit. 
These  would  at  first  be  few,  and  they  would 
increase  in  number  so  imperceptibly,  that  the 
transition  from  a  credit  to  a  ready  money  sys- 
tem would  scarcely  produce  any  inconvenience 
or  confusion,  though  its  effects  on  the  moral 
character  of  the  community  would,  as  I  think, 
be  incalculably  beneficial. 

"  It  will  perhaps  be  objected,  that  at  all 
events  some  individual  cases  of  inconvenience 
would  arise  from  the  adoption  of  this  plan. 
But,  without  stopping  to  hear  them  detailed, 
it  must  be  borne  in  mind  that  it  is  only  upon 
debts  of  that  class  which  are  called  simple 
contract  debts,  that  the  proposition  bears. 
Therefore,  no  tradesman,  where  but  a  small 
capital  is  necessary,  is  altogether  precluded 
from  borrowing.  He  may  borrow  upon  bond 
or  other  security  under  seal ;  and  the  expense, 
and  even  the  solemnity  of  the  security,  will 
prevent  his  incurring  debt  hastily,  and  without 
the  probable  means  of  paying.  Besides,  if  he 
can  command  credit  for  more  than  one  hun- 
dred pounds,  he  may  borrow  without  any  ex- 
pense ;  and  the  amount  of  the  sum  will  render 
the  lender  circumspect  in  advancing  his  mo- 
ney. The  borrower  will  also  be  carrying  on  a 
ready  money  trade,  and  therefore  not  be  liable 
to  suffer  by  bad  debts.  So  that,  in  every  point 
of  view,  the  probability  of  repayment  will  be 
far  greater  than  it  is  under  the  present  system. 
Indeed,  there  would  be  much  greater  safety  in 
lending  to  persons  even  out  of  trade,  sums  for 
necessary  occasions,  such  as  for  advancing 
children,  and  for  other  family  emergencies, 
than  there  is  at  present.  There  would  be  in 
general  a  more  intimate  acquaintance  with  the 
value  of  money,  fewer  examples  of  extrava- 
gance and  dissipation,  less  of  that  want  of  de- 
termination to  be  punctual,  bordering  closely 
upon  dishonesty,  less  disposition  to  borrow 
upon  trivial,  or  any  other  than  laudable  and 
pressing  occasions,  than  now  exist. 

"  There  are  certain  classes  of  debts  which  it 
might  be  necessary  to  except  from  the  opera- 
tion of  the  measure-  Take,  for  instance,  the 
cases  of  masters  of  vessels  sailing  to  foreign 
countries,  and  carrying  out  with  them  small 
investments  on  their  own  account;  and  of 
certain  debts  contracted  in  the  coal  trade, 
other  than  those  contracted  by  consumers. 
Credit  in  these  cases  is  highly  useful,  though 
not  absolutely  necessary;  but  as  the  pre- 
eminence of  this  country,  as  a  commercial 
nation,  has  been  attained,  and  is  preserved 
through  credit  of  this  description,  care  must 
be  tuken  not  to  injure  the  credit  usefully  en- 
tering into  real  trade.  The  object  of  these 
pages  is  to  arrest  that  spurious  credit  that  in- 
fects transactions  which  cannot  properly  be 
called  trading  transactions,  and  which  spurious 
credit  adds  nothing  to  the  prosperity  of  the 
country,  and  the  destruction  of  which  would 
take  nothing  from  it. 

"It  may  be  enquired  what  provision  is  to  be 
made  for  such  debts  as  it  would  be  extremely 
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inconvenient  to  pay  as  they  grow  due  ;  such 
as  those  contracted  with  apothecaries,  attor- 
neys, schoolmasters,  and  others  similarly  cir- 
cumstanced ?  To  this  it  is  answered,  that 
though  it  may  be  difficult  for  a  single  indivi- 
dual to  propose  satisfactory  arrangements  to 
meet  the  cases  of  all  professions,  yet  a  few  men 
of  judgment,  possessed  of  sound  practical 
knowledge,  would  be  able  to  provide  for  each 
class  of  cases  as  it  came  under  consideration. 
It  would,  however,  be  highly  desirable  that  the 
ready  money  system  should  be  adhered  to, 
wherever  circumstances  would  admit  of  it 
without  an  unreasonable  degree  of  inconve- 
nience. Wherever  it  could  not,  without  so 
much  inconvenience,  be  pursued,  it  should  be 
approached  as  nearly  as  possible.  If  it  should 
be  found  that  the  apothecary's  charges  (for  in- 
stance) could  not  be  paid  de  die  in  diem,  they 
should  be  made  not  recoverable,  unless,  after 
amounting  to  a  certain  sum,  they  were  sued 
for  within  a  certain  short  space  of  time.  The 
great  point  is  so  to  change  the  present  system, 
as  that  the  contracting  of  a  debt  and  the  dis- 
charge of  it  shall  form  one  idea ;  that  it  shall 
become  habitual  to  consider  a  debt  contracted, 
and  a  debt  paid,  as  one  and  the  same  thing. 
At  present  there  are  too  many  chances  of 
something  happening,  which  may  ultimately 
cancel  the  debt,  either  wholly  or  in  part, 
without  payment.  Death,  failure,  fire,  want 
of  means  to  procure  justice,  the  Statute  of 
of  Limitations,  will,  I  fear,  pass  in  idea  be- 
tween contracting  and  paying.  Indeed,  some 
have  been  almost  proverbial  among  tradesmen, 
for  not  paying  until  compelled ;  which  proves 
at  once  the  propensity  in  buyers  to  look  at 
payment  as  doubtful,  and  the  practice  of  sellers 
to  convert  credit  into  a  source  of  undue  profit 
The  skill  and  judgment  of  apothecaries  and 
schoolmasters  are  among  the  thingB  most  ne- 
cessary to  heads  of  families,  and  at  the  same 
time  the  charges  for  them  bear  most  heavily 
noon  those  of  moderate  and  limited  incomes. 
If,  therefore,  these  cannot  be  put  upon  the 
same  footing  with  other  simple  contract  debts, 
any  inconveniences  arising  from  the  first  ope- 
ration of  the  proposed  measure,  would  be  di- 
minished by  their  being  made  payable  punc- 
tually only  oy  the  quarter  or  half-year.  Rent 
and  interest  should  be  made  payable  with 
punctuality ;  that  is  to  say,  if  not  paid  when 
doe,  and  no  steps  taken  within  a  given  short 
time  to  enforce  payment  by  course  of  law, 
they  should  not  be  recoverable.  In  short, 
this  beneficial  system  should  be  insisted  upon 
fully,  wherever  practicable,  and  where  not 
fully  practicable,  it  should  be  imitated  with 
the  utmost  possible  closeness. 

"  If  it  be  objected  that  buyers  and  sellers 
would  use  their  utmost  endeavours  to  evade 
the  act  proposed,  of  course  the  only  answer 
that  can  be  given  to  the  objection  is,  that  the 
greatest  ingenuity  must  be  exerted,  so  plainly 
and  fully  to  word  clauses  as  that  they  shall 
meet  every  possible  case.  The  debts  coming 
within  the  intent  and  meaning  of  the  act 
should  be  absolutely  annihilated.  They  should 
not  be  capable  of  revival,  as  such  debts  are 


now,  after  the  lapse  of  six  years,  or  after  bank- 
ruptcy, by  a  fresh  promise;  but  should  be 
treated  as  if  they  never  had  existed.  Nay, 
even  if  paid,  the  amount  should  be,  within  any 
reasonable  time,  recoverable  back  by  the  party 
paying.  Nor  should  any  room  for  evasion,  by 
breaking  the  debt  into  several  items,  each  un- 
der forty  shillings,  or  throwing  together  seve- 
ral, to  make  one  amount  of  more  than  one 
hundred  pounds,  or  by  means  of  any  deposit 
or  pledge,  be  left.  And  as  half  measures  are 
ever  futile,  and  often  dangerous,  it  might  not 
be  too  much  to  inflict  penalties  upon  buyers 
and  sellers  on  credit  against  the  meaning  of 
the  act.  It  would  by  no  means  leave  it  safe  to 
suffer  such  debts  to  exist  even  as  debts  of 
honour.  If  the  measure  be  good,  nothing, 
within  the  wholesome  spirit  of  our  mode  of 
legislation,  should  be  neglected  to  render  it 
effectual." 

Mr.  Rosser,  with  no  small  degree  of  en- 
thusiasm, anticipates  the  beneficial  results 
of  his  plan  \  and  we  think  the  public  is  in- 
debted to  those  who  will  take  the  trouble, 
like  the  present  writer,  of  discussing  the 
several  bearings  of  the  question  of  Impri- 
sonment for  Debt,  which  we  think  requires 
some  modification,  but  certainly  not  a  total 
overthrow,  either  by  the  sweeping  measure 
of  the  Solicitor  General,  or  the  stoppage  of 
credit  for  debts  under  100/. 
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REMEDIES   OF   MORTGAGEE. 

In  Burnaty*  case,  1  Stra.  653,  it  was  held 
that  a  creditor  who  had  taken  the  body  of  his 
debtor  in  execution  could  not  be  a  petitioning 
creditor  to  sustain  a  commission  of  bankrupt ; 
because  the  body  of  the  debtor  being  in  execu- 
tion, was  in  point  of  law  a  satisfaction  of  the 
debt.  The  rule  in  this  case  was  attempted  to 
be  applied  to  the  case  of  a  mortgage,  in  which 
the  following  were  the  circumstances : — 

A  creditor  who  had  a  mortgage  security  for 
his  debt,  had  sued  the  debtor,  and  taken  him  in 
execution.  The  debtor  afterwards  took  the 
benefit  of  the  insolvent  act.  On  an  exception 
to  the  Master's  report,  the  question  was  raised, 
whether  the  debt  was  not  satisfied  by  the  body 
of  the  debtor  having  been  takeu  in  execution, 
so  as  to  extinguish  the  lien  of  the  creditor  on 
the  land. 

For  the  mortgagor  it  was  urged,  that  no  in- 
stance could  be  adduced  in  which  a  mortgagee, 
having  taken  the  body  of  the  mortgagor  in 
execution  for  the  mortgage  debt,  had  gone  on 
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to  foreclose.  The  principle  of  the  Conrt  was, 
that  a  mortgagee,  though  he  might  have  re- 
course to  afi  hk  (remedies,  could  not  have  a 
double  satisfaction.  If  he  foreclosed  and  sold 
the  estate  he  would  not  be  permitted  afterwards 
to  sue  on  the  covenant  for  the  deficiency. 
Pert  if  v.  Barker,  13  Ves.  198 ;  Tmke  v.  Hartley, 
2  B.'C.  C.  125 ;  Greemrotd  v.  Taylor,  1  Russ. 
&  M.  185 ;  and  Burnabi/'s  case. 

The  Master  of  the  Rolls  said  he  did  not  re- 
member to  have  heard  it  ever  suggested  that  a 
mortgagee,  by  proceeding  to  execution  against 
the  body  of  the  debtor,  released  his  interest  in 
the  land ;  and  he  overruled  the  exception. 
Davis  v.  Bat  tine,  2  Russ.  &  M.  76. 
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FORGERY  OF  STAMP*, 
3  &  4  W.  4.   C.  97. 

{Concluded from  p.  58.] 

Proceedings  for  Penalties. 

23.  That  all  pecuniary  penalties  imposed  by 
qr  which  may  be  incurred  under  this  act  may 
be  recovered,  for  the  use  of  his  Majesty,  his 
heirs  and  successors,  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster,  for  any  of- 
fence committed  in  England,  Wales,  or  Ber- 
wick-upon-Tweed, and  in  his  Majesty's  Court 
of  Exchequer  in  Scotland  for  any  offence  com- 
mitted in  that  part  of  Great  Britain  called 
Scotland,  by  action  of  debt,  bill,  plaint,  or  in- 
formation, wherein  no  essoign,  protection,  or 
privilege,  nor  more  than  one  imparlance,  shall 
be  allowed :  Provided  always,  that  it  shall  be 
lawful  for  the  Commissioners  of  Stamps  to  miti- 
gate or  compound  any  such  penalty,  or  to  stay 
proceedings  in  any  action,  suit,  or* prosecution 
commenced  for  the  recovery  thereof,  on  such 
terms  as  the  said'  Commissioners  shall  judge 
proper  and  expedient,  and  also  at  their  discre- 
tion to  give  all  or  any  part  of  any  sum  paid  by 
way  of  penalty  or  compromise  to  the  person 
informing  them  of  the  offence  in  respect  of 
which  such  sum  shall  be  paid. 

24.  Provided  that  it  shall  be  lawful  for  any 
Justice  of  the  Peace  having  jurisdiction  where 
the  offence  shall  be  committed  to  hear  and  de- 
termine any  offence  against  this  act  which 
may  subject  the  offender  to  any  pecuniary  pe- 
nalty, and  it  shall  be  lawful  tor  any  Justice, 
and  he  is  hereby  required,  upon  information 
given  or  complaint  made  before  him  by  the 
solicitor,  or  any  other  officer  of  his  Majesty's 
stamp  duties  in  England  or  Scotland,  to  sum- 
mon the  party  accused,  and  also  the  witnesses 
on  either  side,  to  be  and  appear  before  the  said 
Justice,  or  before  any  other  Justice  of  the 
Peace,  at  a  time  and  place  to  be  appointed  for 
that  purpose,  and  either  on  the  appearance  of 
the  p  irty  accused  or  in  default  thereof,  it  shall 
be  lawful  for  suoh  Justice,  or  any  other  Jus- 


tice present  at  the  time  and  plaoe  appointed  for, 
such  appearance,  to  proceed  to  examine  into 
the  matter  of  fact,  and  upon  due  proof  taade 
thereof  by  voluntary  confession  or  the  t^arty, 
or  by  oath  of  one  or  more  witness  or  witnesses, 
to  give  judgment  for  the  penalty,  and  to  award 
and  issue  out  his  warrant  for  the  levying  of 
any  penalty  so  adjudged,  together  with  the 
costs  and  expences  of  such  proceedings,  and 
also  the  costs  and  expenses  of  such  warrant, 
and  of  executing  the  same  on  the  goods  of 
the  offender,  and  to  cause  sale  to  be  made  of 
such  goods  in  case  they  shall  not  be  redeemed 
within  five  days,  rendering  to  the  party  the 
overplus,  if  any ;  and  where  the  goods  of  such 
offender  cannot  be  found  sufficient  to  answer 
the  penalty  and  all  such  costs  and  expenses,  it 
shall  be  lawful  for  such  Justice,  and  he  is  here- 
by required,  to  commit  such  offender  to  the 
common  gaol  or  house  of  correction,  there  to 
remain  for  any  time  not  less  than  three  calen- 
dar months  and  not  exceeding  six  calendar 
months,  unless  such  penalty  and  all  such  costs 
and  expences  shall  be  sooner  paid  and  satis- 
fied ;  and  if  the  person  eonvicted  shall  find 
himself  aggrieved  by  the  judgment  of  any  such 
Justice,  it  shall  be  lawful  tor  such  person  to 
appeal  against  the  same  to  the  Justices  of  the 
Peace  at  the  General  or  Quarter  Sessions  of 
the  Peace  for  the  county  or  place  within  which 
the  offence  shall  be  committed  which  shall  be 
held  next  after  the  expiration  of  ten  days  from 
the  day  on  which  such  conviction  shall  have 
been  made,  of  which  appeal  notice  in  writing 
shall  be  given  to  the  prosecutor  or  informer 
seven  clear  days  previous  to  the  first  day  of 
such  sessions ;  and  such  Justices  at  such  ses- 
sions are  hereby  authorized  to  examine  wit- 
nesses upon  oatit,  and  finally  to  hear  and  deter- 
mine such  appeal ;  and  in  case  the  judgment 
of  any  such  Justice  shall  be  affirmed,  it  shall  be 
lawful  for  the  Justices  at  such  sessions  to  award 
and  orderufehe  person  appealing  to  pay  such 
costs  occasioned  by  such  appeal  as  to  them 
shall  seem  meet:  Provided  always,  that  no 
person  convicted  before  any  such  Justice  shall 
be  entitled  or  permitted  to  appeal  against  such 
conviction  in  manner  aforesaid,  unless  within 
three  days  next  after  such  conviction  made  he 
shall  enter  into  a  recognizance  with  two  suffi- 
cient sureties  before  such  Justice  to  enter  and 
prosecute  such  appeal,  and  to  pay  the  amount 
of  the  penalty  ana  costs  in  which  he  shall  have 
been  convicted,  and  also  to  pay  such  further 
costs  as  shall  be  awarded  in  case  such  convic- 
tion shall  be  affirmed  on  the  hearing  of  such 
appeal :  Provided  also,  that  no  such  proceed- 
ings so  to  be  had  or  taken  shall  be  quashed  or 
vacated  for  want  of  form,  or  shall  be  removed 
by  certiorari,  suspension,  advocation,  or  reduc- 
tion, or  by  any  other  writ  or  process,  into  any 
superior  or  other  court  or  jurisdiction ;  any 
law  or  usage  to  the  contrary  notwithstanding. 

25.  That  it  shall  be  lawful  for  any  Justice 
of  the  Peace  before  whom  any  person  shall  be 
convicted  of  any  offence  against  the  provisions 
of  this  act  which  may  subject  the  offender  to 
any  pecuniary  penalty  to  mitigate  such  penalty 
as  he  shall  see  fit ;  Provided  that  all  reasonable 
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costs  and  charges  expended  or  incurred  in  pro- 
secuting for  such  offence  shall  be  always  al- 
lowed,; pyer  and  above  the  sum  to  which  such 
penally  shall  be  mitigated,  and  so  as  such  mi- 
tigation  do  not  reduce  the  penalty  to  less  than 
one  fourth  of  the  penalty  incurred,  exclusive  of 
such  costs  and  charges ;  any  thing  herein  con- 
fined to  the  contrary  notwithstanding. 

Limitation  of  Actions. 

26.  That  all  actions  and  prosecutions  which 
shall  be  brought  or  commenced  against  auy 
person  for  any  thing  done  in  pursuance  or  un- 
der the  authority  of  this  act  shall  be  com- 
menced and  prosecuted  within  three  calendar 
months  next  after  the  fact  committed,  and 
not  afterwards,  and  shall  be  brought  and  tried 
in  the  county  or  place  where  the  cause  of  ac- 
tion shall  arise,  and  not  elsewhere  j  and  no- 
tice in  writing  of  such  action  and  of  the  cause 
thereof  shall  be  given  to  the  defendant  one 
calendar  month  at  least  before  the  commence- 
ment of  the  action ;  and  the  defendant  in  such 
action  may  plead  the  general  issue,  and  give 
this  act  and  any  other  matter  or  thing  in 
evidence  at  any  trial  to  be  had  thereupon; 
and  if  the  cause  of  action  shall  appear  to  arise 
from  any  matter  or  thing  done  in  pursuance 
and  by  the  authority  of  this  act,  or  if  any  such 
action  shall  be  brought  after  the  expiration  of 
such  three  calendar  months,  pr  shall  be 
brought  in  any  other  county  or  place  than  as 
aforesaid,  or  if  notice  of  such  action  shall  not 
have  been  given  in  manner  aforesaid,  or  if 
tender  of  sufficient  amends  shall  have  been 
made  before  such  action  commenced,  or  if  a 
sufficient  sum  of  money  shall  have  been  paid 
into  Court  after  such  action  commenced  by  or 
on  behalf  of  the  defendant,  the  jury  shall  find 
a  verdict  for  the  defendant ;  and  if  a  verdict 
shall  pass  for  the  defendant,  or  if  the  plaintiff 
shall  become  nonsuit,  or  shall  distbittinue  any 
such  action,  or  if,  on  demurrer  or  otherwise, 
judgment  shall  be  given  against  the  plaintiff, 
the  defendant  shall  recover  his  full  costs  of 
suit  aa  between  attorney  and  client,  and  shall 
have  the  like  remedy  for  the  same  as  any  de- 
fendant may  have  for  costs  of  suit  in  other 
cases  at  law ;  and  although  a  verdict  shall  be 
given  for  the  plaintiff  in  any  such  action,  such 
plaintiff  shall  not  have  costs  against  the  de- 
fendant, unless  the  Judge  before  whom  the 
trial  shall  be  had  shall  at  the  time  of  such 
trial  certify  in  writing  his  approbation  of  the 
action  and  of  the  verdict  obtained  thereupon. 


of  Terms. 

27-  That  wherever  in  this  act,  with  refe- 
rence to  any  person,  matter,  or  tiling,  any 
word  or  words  is  or  are  used  importing  the 
singular  number  or  the  masculine  gender  only, 
yet  such  word  or  words  shall  be  understood 
and  construed  to  include  several  persons  as 
well  as  one  person,  females  as  well  as  males, 
bodies  politic  or  corporate  as  well  as  indivi- 
duals, and  several  matters  or  things  as  weU  as 


one  matter  or  thing,  unless  if  be  otherwise 
specially  provided,  or  there  be  something  in 
the  subject  or  context  repugnant  to  such  con- 
struction. 

Commencement  of  Act. 

28.  That  this  act  shall  commence  and  take 
effect  on  the  eleventh  day  of  October  one 
thousand  eight  hundred  and  thirty-three. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XXXV. 


LIMITATION  OF  ACTIONS  FOR  RENT. 

Your    correspondent  P e,  p.  27,  has 

fallen  into  an  error,  when  he  informs  your 
readers  ''  that  by  the  new  law,  whether  the 
rent  is  reserved  by  deed  or  not,  no  more  than 
six  years  arrears  shall  be  recovered ;"  and  for 
this,  refers  to  2  &  3  W.  4.  c.  27.  §  42.  If  ho 
will  turn  to  the  first  section  of  that  act,  he  will 
find  that  the  word  rent  does  not  in  the  act  ex- 
tend to  rent  reserved  by  deed  or  specialty.  I  am 
the  more  surprised,  as  he  seems  aware  of  the 
existence  of  the  subsequently  passed  statute, 
3  &  4  W.  4.  c.  42,  which  makes  provision  for 
all  actions  for  rent  reserved  by  specialty,  The 
time  limited  is  twenty  years  after  the  accnu 
ing  of  the  cause  of  action,  or  ten  years  after 
the  end  of  the  then  present  session.  t 

I  hear  that  one  or  two  other  persons,  even 
authors,  have  fallen  into  this  error. 

Prior. 


EXTENSION  OF  DAY  RULES  TO  PRISONERS. 

In  the  bill  introduced  in  the  Lower  House  for 
the  abolition  of  Imprisonment  for  Debt,  it  was. 
laid  down  as  an  admitted  proposition,  that 
"  the  indirect  cause  of  compelling  satisfaction 
to  the  creditor,  by  imprisoning  the  person  of 
the  debtor,  is  circuitous,  inefficacious,  and  pro- 
ductive of  much  evil  |M  and  imprisonment  for 
debt,  has  been  for  many  years  partially  deemed 
inexpedient,  as  appears  oy  the  practice  existing 
in  the  Courts  0/  Common  Law,  under  which 
prisoner!,  in  the  custody  of  the  Marshal  of 
the  Kind's  Bench,  and  the  Warden  of  the 
Fleet  Prisons,  have  been  permitted  to  go  at 
large,  to  attend  to  their  affairs  during  the 
terms,  by  means  of  day  rules,  under  which 
great  facility  is  afforded  to  the  unfortunate 
prisoner  to  settle  with  his  creditors ;  but  it  is 
submitted  that  the  rules  do  not  embody  a  suffi- 
cient space  of  time,  to  reach  the  end  for  which 
they  were  humanely  intended,  inasmuch  as  in 
nine  cases  out  of  ten,  where  a  prisoner  has  many 
detaining  creditors,  some  or  them  live  in  the 
country,  perhaps  in  many  instances  (where  the 
prisoner  is  a  trader)  at  Liverpool  or  Manches- 
ter, or  parts  of  the  country  equally  distant  from 
the  metropolis.  The  consequence  is,  that  in 
such  cases  the  rule  is  rendered  comparatively. 
of  little  benefit  to  the  prisoner,  as  he  must  of 


ss 
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necessity  apply  to  the  attorney  or  agent  of  the 
attorney  for  Che  plaintiff,  instead,  of  to  the 
plaintiff  personally;  and  it  is  a  well  known 
tact,  that  with  very  few  exceptions,  an  arrange- 
ment is  scarcely  ever  effected  by  a  prisoner 
with  the  detaining  creditor,  through  the  medi- 
um of  the  creditor's  attorney.  The  attorney 
being  generally  too  much  engaged  during  the 
term  to  pay  attention  to  anything  but  the  bu- 
siness of  the  term. 

It  is  therefore  submitted,  that  a  new  Rule 
<}f  Court  empowering  the  prisoner,  upon  ap- 
plication to  the  Court  or  a  judge  at  chambers, 
to  obtain  a  rule  for  a  week's  liberty  to  go  at 
large  to  attend  to  his  affairs,  would  be  a  most 
salutary  measure,  and  equally  if  not  more  be- 
neficial to  the  creditor  than  the  debtor ;  and 
further,  that  as  the  Uniformity  of  Process  Act, 
authorizes  the  prosecution  and  defence  of  ac- 
tions without  intermission  of  any  of  the  pro- 
ceedings the  whole  year,  with  the  excep- 
tion of,  from  the  10th  of  August  to  the  24th  of 
October  in  each  year,  the  whole  of  the  year, 
with  this  exception,  is  in  fact  a  continued  term 
for  prosecuting  and  defending  actions,  and 
that,  therefore,  the  same  indulgence  should  be 
granted  to  prisoners  to  attend  to  their  affairs, 
at  any  period  of  the  year  that  proceedings  can 
be  commenced  ana  prosecuted,  upon  such 
prisoner  shewing  sufficient  ground  upon  affi- 
davit, to  the  satisfaction  of  the  Court,  or  a 
Judge  at  chambers,  for  such  privilege  being 
granted.  A  Prisoner. 


STATUTES  OF  LIMITATION  AS  TO  RBNT. 

Sir, 
Your  correspondent  D  G.  (p.  3,  ante)  has 
thought  proper  to  state  that  my  doctrine  relat- 
ing to  the  3  &  4  W.  4.  c.  27.  s.  42,  and  c.  42. 
«.  3,  as  stated  in  vol.  6.  page  479,  of  the  Legal 
Observer,  need  not  be  resorted  to,  and  that  in 
his  opinion  the  two  acts  may  be  reconciled. 
Having  read  his  arguments  contained  in  his  let- 
ter to  you,  I  must  confess  that  I  do  not  see  the 
correctness  of  them.  D.  G.  states  "  that  c. 
"  27,  only  relating  to  real  property,  considers 
"  rent  as  a  service  issuing  out  of  or  a  charge 
"  upon  lands,  and  the  4'2d  section  must  there- 
"  fore  be  taken  only  as  referring  to  the  reme- 
"  dies  incident  to  it  in  that  capacity,  viz.  dis» 
"  tress  and  debt  upon  the  personal  duty  of  the 
"  tenant  to  pay  it."  In  this  statement  there 
appears  to  me  two  important  errors  j  in  .the 
first  place,  c.  27  does  not  relate  exclusively  to 
real  property,  as  the  first  section  of  the  act 
clearly  shews,  which  declares  that  the  word 
"  land"  shall  extend  to  manors,  messuages, 
and  to  all  other  corporeal  hereditaments  what- 
soever, and  also  to  any  share,  estate,  or  inter- 
est in  them,  whether  the  same  shall  be  a  free- 
hold or  chattel  interest*  In  the  second  place, 
the  same  section  enacts  that  the  word  "  rent " 
shall  extend  to  all  heriots,  and  to  all  services 
and  suits,  &c,  not  confining  the  usual  accept- 
ation of  the  word  "  rent"  in  any  way,  but  ex- 
tending it  to  heriots  and  services,  &c.  These 
errors  appear  to  me  to  overturn  D.  G.'s  argu- 
ment in  toto,  and  I  should  imagine  that  the 


1st  section  of  o.  27  must  have  escaped  his  at- 
tention altogether. 

D.  G.  further  says,  that  statutes  in  pari  ma- 
teria ought  to  be  construed  together  and  made 
to  correspond :  this  is  no  doubt  correct ;  but 
so  long  as  words  have  a  definite  meaning,  if 
the  legislature  think  proper  to  pass  acts  con- 
tradicting each  other,  it  is  an  evident  truism  to 
say  they  cannot  be  construed  together,  at  all 
events  until  an  act  of  parliament  be  passed 
enacting  that  when  two  acts  of  parliament  con- 
tradict each  other,  they  shall  notwithstanding 
be  construed  together,  and  made  to  corre- 
spond i  and  if  such  act  should  further  have  a 
retrospective  operation,  and  for  which  we  have 
a  late  precedent,  D.  G.'s  construction  of  the 
acts  may  after  all  prove  correct. 

C.M.W. 


LIMITATION  OP  ACTIONS  FOB  BINT. 

By  the  Act  for  the  Amendment  of  the  Law, 
3  &  4  W.  4.  c.  42.  §  3,  it  is  enacted,  that  all  ac- 
tions of  debt  for  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant  or  debt  upon 
any  bond  or  other  specialty,  and  all  actions  of 
dett  or  scire  favins  upon  any  recognizance, 
shall  be  sued  or  brought  within  ten  years  after 
the  end  of  the  session,  or  within  twenty  years 
after  the  cause  of  action.  Is  it  intended  by 
this  enactment,  that  ten  years  shall  be  the 
limit  for  actions,  the  cause  for  which  might 
accrue  after  the  passing  of  the  act ;  and  twenty 
years  for  actions,  the  cause  for  which  had  ac- 
crued prior  to  the  passing  of  the  act? 

A  Subscriber. 


[See  pp  3,  27,  anth.    Ed.] 


DEFECTIVE   STAMP   1MPRESSIOK8, 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
I  have  frequently  been  annoyed  at  finding 
deed  stamps  affixed  in  a  loose  and  slovenly 
manner,  having  repeatedly  been  compelled  to 
apply  a  glutinous  substance  to  prevent  them 
from  being  detached  from  the  skin,  and  am  at 
a  loss  to  know  why  (taking  into  consideration 
the  rapid  advance  of  the  arts)  the  stamp  is  not 
at  once  impressed  on  the  parchment,  instead  of 
adhering  to  the  old  practice.  Perhaps  this 
complaint  may,  through  your  useful  publica- 
tion, meet  the  eye  of  some  person  in  autho- 
rity at  the  Stamp  Office,  and  a  remedy  be 
applied. 

W» 

[In  forming  new  dies  under  the  Forged 
Stamp  Act,  the  Commissioners  will  have  an 
opportunity  of  considering  the  suggestion  of 
our  correspondent. — Ed.] 


LOCAL  COURTS. 


It  is  generally  agreed  by  the  Profession  and 

others,  m  this  part  of  the  principality,  that  the 

passing  of  the  Local  Courts  Bill  would  have 

been  one  of  the  greatest  evils  ever  inflicted  on 

I  Wales.  W. 
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w 

Hilary  Term,   1834. 

King's  Bench. 
Clerk*9  names*  To  whom  articled. 

Ackroyd,  Robert,  the  younger,  Nelson  Terrace,  John  Joynes,  Coleman  Street. 

Stoke  Newin^ton. 

Adam,  Benjamin,   the   younger,  Homerton,  Edward  Daniell,  Colchester,  Essex. 

Middlesex. 

Adams,  Sheldon  Burrowes,  4,  Sion  Hill,  Clif-  Thomas  Mole,  late  of  Birmingham,  deceased ; 

ton,  Gloucester.  assigned  to  John  Daniel,  Bristol. 

Alliston,  Geo.,  38,  Russell  Square.  Frederick  Lock,  Freeman's  Court. 

Applegate,  Robert,  Little  Hampton,  Sussex.  William  Charles  Newport,  Bognor,  Sussex. 

Ascroft,  John,  Mauchester.  George  Noble,  Preston. 

Baker,  Henry  Edward,  Wylye  Rectory,  Somer-  Elijah  Bush,  Trowbridge. 
set. 

Baldwin,  Richard,  Butts  House,  near  Ham-  Robert  BickerstafF,  Preston  j  assigned  to  Chris- 
worth,  Middlesex.  topher  Beverley,  No.  1,  Verulam  Buildings, 

Gray's  Inn. 

Baly,  Charles,  Princes  Street,  Stamford  Street.  Robert  Weston,  Brackley,  Northampton. 

Belshan,  John,  Liverpool.  Thomas  Avison,  Liverpool. 

Bennett,    John   Thomas,    12,    Featherstone  Thomas  Bennett,  same  place. 


Buildings. 
Benton,  Robert,  Birmingham.  Joseph  Parkes,  same  place. 

Bevir,  John,  Cirencester,  Gloucester.  George  Bevir,  same  place. 

Bigland,  Charles  Ralph,    14,  Upper  North    John  Meriscoe  Pearce,  St.  Swithin's  Lane;  as- 


ugiana,  i^naries  naipn,    14,   upper  morin    jonn  meriscoe  rearce,  at.  nwunurs  L<ane;  as- 
Place,  Gray's  Inn  Road.  signed  to  Thomas  Wiglesworth,  Gray's  Inn. 

Birch,  Andrew  Robert,  Altrincham,  Chester.      William  Slater,  Manchester. 
Birks,  William,  of  Hemingfield  Pariah,  Dar-    John  Birks,  same  place. 

field,  York. 
Blacklock,  Joseph,  Newcastle-upon-Tyne.  John  Brown,  same  place. 

Blake,  Frederick,  24,  Arundel  Street, 'Strand.    William  Gunner,  Bishops  Waitham;  assigned 

to  Francis  Hicks,  16,  Bartlett's  Buildings. 
Bolden,  Gilbert,  Beverley.  John  Myers,  Beverley. 

Bolding,  John  Parker,  3,  Lodge  Place,  St.    James  Alexander  Frampton,  New  Inn. 

John's  Wood. 
Bovle,  William  Anaell,   1 1,  Arundel  Street,    John  Day  Blake,  Palsgrave  Place,  Temple. 

Strand. 
Brown,  Charles  Gallimore,  18,  Clement's  Inn.    Gilbert  Brown,  Shiffhal. 
Brown,  Charles,  6,  Linden  Grove,  Kensington.    William  George  Lyle,  10,  Great  James  Street, 

Bedford  Row. 
Buchanan,  Thomas  Ewen,  Liverpool.  William  Christian  Thompson,  Liverpool ;  as- 

signed to  William  Thompson,  Liverpool. 

Carringham,  Terentius,  29,  Portland  Terrace,  Christopher  Fenwick,  Newcastle-upon-Tyne. 

Regent's  Park. 

Carter,  John,  Cheltenham,  Frederick  Polhill  Kell,  Cheltenham. 

Chalk,  Charles,  Coleman  Street.  Thomas  Freeman,  Brighton ;  assigned  to  Tho- 
mas Hilton  Bothamley,  Coleman  Street 

Charlton,  John,  33,  Liverpool  Street.  William  Watson,  Barnard  Castle,  Durham. 

Christopher,  Arthur,  12,  New  Broad  Street.  John  Elliott  Fox,  Finsbury  Circus,  assigned 

to  Hugh  Thomas  Shaw,  Ely  Place. 

dark,  William,  6,  Stone  Buildings,  Lincoln's  Messrs.  Holyoake  and  Robinson,  Wolverhamp- 

Inn.  ton,  Stafford. 

Clifton,  William,  Peterborough,  Northampton.  John  Broughton,  same  place. 

Cock,  William  John,  20,  John  Street,  Penton-  Baker  Peter  Smith,  Manor  Place,  Walworth. 

ville. 


igned  to  Thomas 
Thompson,  Sculcoates. 
Cooke,  Charles,  Alverley  Grange,  county  of    John  Brook,  York,  assigned  to  Robert  Bax- 

York.  ter,  Doncaster. 

Cornish,  Thomas  Charles,  of  Bristol.  John  Cornish,  same  place. 

Crompton,  William  Morgan,  Birmingham.         John  Welchman  Whatcley,  same  place. 
Cufaude,  John  J.,  Halesworth,  Suffolk.  John  Cufaude,  same  place. 
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Clerks*  Names.  To  whom  articled. 

Dalby,  David,  Leicester.  Henry  Dalby,  Leicester,  deceased,  assigned  to 

Thomas  purbidge,  Leicester. 

Darvill,  Henry,  Uxbridge,  Middlesex.  Thomas  Horry  Riches,  same  place. 

Davies,  William,  Leominster.  Henry  Milnes,  same  place. 

Day,  Frederick,  5,  Stanhope  Street,  Clare  Henry  Thomas  Day,  Wickham  Market,  Suf- 
Market.  folk,  assigned  to   James  Pringle  Barclay, 

Wickham  Market  aforesaid. 

Deakin,  John  Bickerton,  Bromsgrove,  Wor-    Messrs.  Vernon  and  Minshall,  same  place,  . 
cester. 

Deane,  Henry  Griffin,  Harwich,  Essex.  Benjamin  Chapman,  Harwich. 

Dickin,  Francis,  Manchester.  John  Owen,  same  place. 

Dickenson,  Kyrke,  Aberystwyth,  Cardigan.         Horatio  Hughes,  same  place. 

Dolby,  Jesse '  Hamerton,    8,    Angel  Court,    John  Gregson,  same  place. 
Throgmorton  Street. 

Doughuey,  John,  1,  Horsleydown  Lane.  Edward  Hailstone,  late  of  same  place,   de- 

ceased, assigned  to  Alfred  King,  of  same 
place. 

Drake,  Nathan,  Northallerton,  York.  John  Sanders  Walton,  same  place. 

Dukes,  Thomas  William,  Shrewsbury.  Thomas  Farmer  Dukes,  same  place. 

Edward  Robert,  9,  Gt.  James  Street,  Bedford  Andrew  Duncan,  Southby,  assigned  to  Edward 
Row.  Brooksbank  Tattershall,  Gt.  James  Street. 

Ellison,  George  Thomas,  Serle's  Place  Lin-  George  Ellison,  Lincoln's  Inn  Fields,  deceas- 
coln's  Inn.  ed,   assigned  to   Charles  John  Bloxam,  2 

Lincoln's  Inn  Fields. 

Fletcher,  Samuel,  Manchester.  John  Hampson»  Manchester. 

Fortune,  Thomas,  16,  Southampton  Street,  Thomas  Bavcrstock  Merriman,  Marlborough. 
Blootnsbury. 

Gay,  Henry,  Champion  Hill,  Camberwcll.  (  William  Cowburn,  10,  Lincoln's  Inn  Fields. 

Geare,  John,  the  younger,  New  Square,  Lin-  John  Geare,  the  elder,  Exeter,  assigned  tq 

coin's  Inn.  Wightwick  Roberts,  New  Square,  Lincoln's 

•Inn. 

George,  William,  of  7,  Wells  Street,  Grays  Inn  Edwin  Smith,  Leeds. 

Road. 

Gibbs,  William,  19,  King's  Road,  Gray's  Inn.  William  Hodson,  same  place. 

Gibson, 'Charles,  64,  Lincoln's  Inn  Fields.  Jasper  Gibson,  Hexham,  Northumberland. 

Gilchrist,  Stirling,  Stamford,  Lincoln.  Johu  Wintf,  Wlsliech,  County  Cambridge. 

Ginger,  John  Gray,  8,  Jeffrey's  Street,  Cam-  Henry  Williams,  Great  Birkbamstead,  HerU 

den  Town.  ford. 

Gladstone,  Robert,  the  younger,  Liverpool.  Ambrose  Lace,  same  place. 

Grant,  John  Russ,  Bristol.  William  TaftDer,  the  younger,  Bristol. 

Greaves,  Robert,  Duffin,  Scarborough,  York.  John  Hesp,  same  place. 

Green  way,  Edward  Kellynge,  l.J,  New  North  George  Cattell  Greenway,  Warwick. 

Street. 

Gregory,  James  Christopher,  4,  Warwick  Ct.  William  Woodrow  Maidman,  Fareham,  Hants. 

Hanrott,   Henry  Augustus,   6  New  Square,    Thomas  Metcalfe,  5  New  Square,  Lincoln's 

Lincoln's  Inn.  Inn. 

Hardtnan,  Samuel,  Bedford  Place.  John  Lucas,  Argvle  Street,  Regent  Street. 

Haslen,  Lewis  Richardson,  13,  Featherstone    Thomas  Tindal,  Aylesbury. 
Buildings.  _  _ 

William  Elliott  Oliver,  New  Bridge  Street. 
John  Scott,  of  St.  Mildred's  Court,  deceased, 
assigned  to  John  Edmund  Scott,  St.  Mil- 
dred's Court. 

Hoffman,  John  Wills,  Bedford  Row.    ^    #  John  Hoffman,  Reading,  Berks. 

Holloway,  Richard,  Southampton  Buildings.    Benjamin  Aplin,  Banbury,  Oxford,  and  Furni* 

vaPs  Inn. 
Howard,  Thomas  Compson,  Ripon,  York.  John  Howard,  Ripon. 

Howells,  William  Lockwood,  40,  Rutcliff  Richard  Townson,  late  of  same  place,  assigned 
Highway.  to  Richard  Willey,  Wellclose  Square. 


Hay,  George  Ounn,  of  Sloane  Street,  Chelsea. 
Hill,  Henry,  20,  College  Hill,  City. 


Hulse,  Ralph  Robinson,  Congleton,  Chester.       Thomas  Wynham  Jones,  of  the  Hough  Parish 

"  is«igned  I 

Pickford,  Congleton,  aforesaid. 


of  Wybuubury,  Chester,  assigned  to  John 


Humberston,  Philip  Stapleton,  21,  King  Wil-    Henry  Hooper  Wilton,  Gloucester, 
liam  Street,  West  Strand 
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Clark?  Names. 
f  ngraiD,  Thomas,  the  younger,  of  Leicester. 


•  .  • 


Jeffery,  John  Ewing,  Swaffham,  Norfolk, 
Jenner,  Thomas  Rye,  Sussex. 

Jerrard,  Henry,  Shaftesbury. 
Johnson,  William,  Liverpool. 
Jordan,  Frederick  James,  17,  Spencer  Street, 
Clerkcnwell. 

Kaye,  Robert,  Bolton-le-Moors,  Lancaster. 


fvave,  Kooen,  uoiton-ie-M 
Kelly,  William,  Plymouth. 


Kendray,  George  Francis,  John  Street,  Bed- 
ford Row. 
King,  William,  18,  Maze  Pond,  Southwark. 

Knight,  Joel,  High  Wycombe,  Bucks. 
Lamb,  Samuel  Black  man,  Reading,  Berks. 
Lee,  John  Jackson,  Leeds. 
Legge,  John  Robinson,  of  Durham, 

Iinay,  Carter,  Aylesbury. 
Lloyd,  Richard,  Bodoel,  Carnarvon. 
Looey,  Joseph  Frith,  Macclesfield,  Chester. 
Long",  John  Wakeinan,  8,  Hans  Place,  Chel- 


Lorymer,  William  Tindal,  Monmouth. 
Lowraan,  Robert,  Crewkerne,  Somerset. 
Marccy,  William  Nichols,  Bewdley,  Worces^ 

ter. 
Marefield,  George,  19,  Ampton  Street. 
Maychell,  Richard,  Preston. 
Mays,  George,  Norwich. 

Merrick,  William,  13,  New  North  Street. 
Alills,  William  Martin,  Cheltenham. 
Milne,  Edward  Chippindall,  Manchester. 
ftfolineaux,    Charles   Edward,    14,    Swinton 

Street,  Gray's  Inn  Road. 
Mordaunt,  Octavius  Dillingham;  $$*  Lincoln's 

Inn  Fields. 
Moresby,  William,  4,  Elm  Court. 
Mpriaon,  John,  175,  Blackfriars  Road. 

Moxon,  William,  44,  Dover  Street,  Piccadilly. 


Morrow,  James,  the  younger,  Liverpool. 
Muskett,  John,  Frederick's  Place,  Old  Jewry. 

Myers,  William,  the  younger,  Liverpool. 

Nelson,  William  Benford,  Essex  Street,  Strand. 

Nettleship,  John,  35,  Bread  Street. 
Nevill,  Cnarles  James,  Collesmore,  Rutland. 
Newstead,  William   Henry,  Wellington  Ter- 
race, Waterloo  Bridge. 

Opensbaw,  Thomas,  Inner  Temple. 


Orton,    John    Swaffield,    Wyke    Regis,    co. 

Dorset. 
Overton,  John,  Eakenham,  Norfolk. 


To  trhom  articled. 
Thomas  Ingram,  the  elder,  of  Leicester. 

Edward  Sewell,  same  place. 

John  Gregson,  Angel  Court,  assigned  to  Da- 

vid  Manser,  Rye,  aforesaid. 
George  Chittv,  same  place. 
Robert  Frodsnam,  Liverpool. 
George  Selby,  6,  St.  John  Street,  Clerkenwell. 


William  Rowson,  Prescot,  Lancaster. 

Samuel  Kelly,  Plymouth,  deceased,  assigned 
to  John  Kelly,  Plymouth. 

Joseph  Clarke,  Barnesley,  York,  assigned  to 
William  Shepherd,  Barnesley. 

Thomas  Wbite-Clement,  Southampton,  now  a 
pupil  with  Thomas  Piatt,  Esq.,  1,  New 
Square,  Lincoln's  Inn,  Barrister  at  Law. 

John  Rumsey,  same  place. 

John  Weedon,  of  Reading. 

Thomas  Mann  Lee,  Leeds. 

John  Bramwell,  Durham,  assigned  to  John 
Ward,  Durham. 

John  Smetham,  King's  Lynn. 

Charles  Whitby,  Chester. 

Joseph  Loney,  same  place. 

William  Vizard,  51,  Lincoln's  Inn  Fields,  as- 
signed to  William  Vizard,  junior,  61,  Lin- 
coin's  Inn  Fields. 

James  Powles,  same  place. 

John  Templeman,  same  place. 

Slade  Baker,  same  place. 

Edward  Richmond  Nicholas,  Bewdley. 

Richard  Jackson,  Preston. 

Arthur  B.  Beevor,  Norwich,  deceased,  assigned 

to  George  Edward  Simpson,  Norwich. 
James  James,  Aylesbury. 
Frederick  Polhill  Kell,  Cheltenham. 
Oswald  Milne,  same  place. 
Hugh  Roberts,  Mold. 

Charles  Ireland  Shirreff,  7,  Lincoln's  Inn 
Fields. 

Charles  Jenings,  same  place. 

Messrs.  Tooke  and  Carr,  Bedford  Row,  as- 
signed to  John  Carr,  Bedford  Row. 

James  Furbank,  Leeds,  deceased,  assigned  to 
John  Hardman,  Rochdale,  Lancaster,  and 
by  him  assigned  to  Philip  Goode,  44,  How- 
land  Street,  Fitzroy  Square. 

James  Murrow,  the  elder,  Liverpool. 

Dewduey  Stedman,  Horsham,  assigned  to  Ro- 
bert Crabtree,  of  Halesworth,  Suffolk. 

Ambrose  Lace,  same  place. 

George  Nelson,  late  of  same  place,  deceased ; 

assigned  to  Park  Nelson,  of  same  place. 
William  Wright,  4,  Cloak  Lane. 
John  Bridges,  Red  Lion  Square. 
Thomas  Fkshman,  late  of  Ely  Place,  deceased ; 

assigned  to  Hugh  Thomas  Shaw,  Ely  Place. 

Robert  Taylor  Grundy,  Bury,  Lancaster ;  since 
with  William  Cooke  Hobson  Lawes,  King>s 
Bench  Walk,  Barrister. 

William  Lambert  White,  Yeovil;  assigned  to 
Richard  White,  Essex  Street,  Strand. 

John  Overton,  same  place. 
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Padmore,  Harrison  , Cheltenham.  Edward  Pruen*  same  place. 

Palmer,  Arthur  Hare,  7,  Southampton  Row,  Henry  Andrewes  Palmer,  Bristol. 
Russell  Square. 

Parker,  George  Cutler,  Rutland  Street,  Hamp-  John  Jones,  Pump  Court, 
stead  Road. 

Parnell,  Thomas  Sander,  Bristol.  John  William  Cornish,  same  place. 

Pasmore,  Edward  Smith,  Basinghall  Street.  James  Pasmore,  same  place. 

Pearson,  Thomas,  the  younger,  Pump  Court.  John  Pearson,  same  place. 

Pearson,  Charles  Hill,  Greenwich.  John  James  Bond,  Folkstone ;    assigned  u> 

William  Sandys,  Crane  Court.. 

Peat,  Joseph,  Great  Bolton,  Lancaster.  Samuel  Gaskell,  same  place. 

Pedder,  James,  Lancaster.  George  James  Duncan,  Liverpool. 

Peed,  Samuel,  of  Cambridge.  Robert  Gee,  same  place. 

Piggott,  John,  St.  Albaus,  Hertford.  Isaac  Piggott,  same  place. 

Platten,  George,  London  Road,  King's  Lynn,  Frederick  Brown  Bell,  Downham  Market ;  ay- 
Norfolk,  signed  to  William  Townley,  same  place; 

and  by  him  assigned  to  Charles  Goodwin, 
King's'  Lynn. 

Polhill,  Charles,  18,  Duke  Street,  Portland  Samuel  Forster,  9,  Lincoln's  Inn. 
Place. 

Powell,  George,  York  Buildings,  Islington.  John  Springall,  3,  Raymond  Buildings. 

Price,  Arthur  Munton,  4,  Warwick  Court,  Charles  Smale,  Bideford,  Devon. 
Holborn. 

Prichard,  William  Taylor,  Sydenham,  Kent.  Edward  Tyrrell,  Guildhall. 

Hansford,  George,  Bristol.  Robert  Mullett  Evans,.  BristoL 

Ratcliffe,  John    Barnes,    4,   Everitt    Street,    William  Ody  Hare,  BristoL 

Brunswick  Square. 
Reece,  William  Henry,  Robert  Street,  Hamp-    William  Haines,  Birmingham: 

stead  Road. 
Reeve,  William  Napier,  Friday  Street.  Michael  Lane,  of  Bockney.  Essex ;  assigned 

to  Robert  Roscoe,  Inner  Temple. 
Richards,  James  George,  Gray's  Inn.  Alexander  Cosmo  Orme,  Inner  Temple ;  as- 

signed to  Charles  Rankin,  Gray's  Inn. 
Rigge,  Stephen  Peter,  Preston.  John  Howard,  late  of  Preston,  deceased ;  af- 

terwards a  pupil  of  John  Addison,  of  Pres- 
ton, Barrister-at-law. 
Roberts,  Joseph,  Stamford  Street,  Blackfriars.    John  Smith,  Rugeley,  Stafford. 
Robson,  John   Udney,  95,  Upper  Stamford    Hugh  Robert  Evans,  Ely,  co.  Ely. 

Street,  Surrey. 
Rymer,  John  Snaith,  7*  King's  Row,  Penton-    Christopher Rymer,Wolsiogham,  co. Durham; 
ville.  assigned  to  Ralph  Walters,  Newcastle-upon- 

Tyne. 

Seagram,  Edward  Frowd,  Devizes.  William  Edward  Tugwell,  Devizes. 

Severne,  Francis,  Derby.  James  Blythe  Simpson,  Derby. 

Shepherd,  John,  the  younger,  Leeds.  John  Atkinson,  the  younger,  Leeds. 

Skeiton,  Samuel,  New  Malton,  York.  Henry  Smithson,  same  place. 

Skinner,  Thomas,  11,  King's  Bench  Walk  Joseph  Radcliffe  Wilson,  Stockton,  Durham  ; 

assigned  to  Barry  Parr  Squance,  Coleman 
Street. 

Sleed,  Amos,  Brownlow  Street,  Holborn.  Arthur  Hammond  Jenkins,  Gloucester. 

Smallpiece,  Mark,  Guildford,  Surrey.  George  S.  Smallpiece,  same  place. 

Smetham,  John  Osborne,  King's  Lynn,  Nor-  John  Smetharo,  same  place. 

folk. 

Smith,  Henry  Conner,  Bishop's  Waltham.  John  Artheridge,  Humbledon,  co.  Hants. 

Smith,  Francis  Redhead,  20,  Bethnal  Green.  James  Smith,  5,  Barnard's  Inn. 

Smith,  George  Frederick,  51,  Conduit  Street,  Henry  Young,  12,  Essex  Street,  Strand. 

Hanover  Square. 

Snape,  Thomas  William,  Chester.  John  Finchctt  Maddock,  of  Chester. 

Sperling,  James  Moss,  Clare,  Suffolk.  George  Sperling,  Baythorn  Grove,  Essex. 

Spurrier,  Thomas  Henry,  Birmingham.  William  Spurrier,  Birmingham. 

Stedman,  Robert  Frost,  Sudbury,  Suffolk.  Edmund  S  ted  man,  same  place. 

Stamp,  Edmund,  the  younger,  Honiton.  Christopher  Flood,  Honiton. 

Symonds,  Giles,  Dorchester.  Philip  Mules,  Houiton,  Devon. 

1  aylor,  Henry  William,  8,  Crane  Court.  George  Nicholas  Rankin,  Basinghall   Street. 

assigned  to  Richard  Lake,  same  place. 

Taylor,  John,  Bolton  le  Moors.  James  Knowles,  same  place. 
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Tennant,  Charles  Arthur,  Leeds.  James  Richardson,  Leeds. 

Tinslcy,  Charles,  10,  Duke  Street,  St.  James's.  Edmund  Huntley,  6,  Furnival's  Inp,  assigned 

to  William  Pyne,  10,  Duke  Street. 

Trinder,  William  Henry,  20,  Surrey  Street,  Samuel  Commeline,  Gloucester,  assigned  to 

Strand.  John  Catlow,  Cheadle. 

Tyas,  Richard,  15,  Kenton  Street,  Brunswick  James  Harris,  35,  Norfolk  Street,  assigned  to 

Square.  Christopher  Hawdon,  6  New  Inn. 

Vkkers,  Thomas  Thwaites,  9,  Devonshire  Sq.  John  Birks,  Hemingfield,  York. 

Wade,  Armigel,  Great  Duninow,  Essex.  George  Wade,  same  place. 

Walesby,  Joshua,   10,  Old  Square,  Lincoln's  William  Barnard  Heaton,  Gainsborough,  Lin- 
Inn,  coin. 

Wallace,  Thomas  Edward,  No.  8,  Everett  St.,  Reeve  Bunn,  Ipswich,  Suffolk. 
Russell  Square. 

WallingtoD,    Benjamin,    24,  Hunter  Street,  Robert  Winter,  16,  Bedford  Row. 
Brunswick  Square. 

Wear,  George,  Portsmouth  Chambers,  Lin-  William  Chisholme,  Lincoln's  Inn  Fields,  as- 

coin's  Inn.  signed  to  Richard  Wilson,  Lincoln's  Inn 

Fields. 

Weaver,  Thomas  Davies,  Stafford.  Francis  Brookes,  Stafford. 

Weddell,  James  Call,  Ann  Street,  Pentonville.  Robert  Weddell,  Berwick  upon  Tweed,  as- 
signed to  William  Pringle,  King's  Road, 

__,           _  _               _,,     _      _      _  Bedford  Row. 

\%  eston,  Montague  Charles,  Dorchester.  Thomas  Gould  Read.  Dorchester. 

White.  John  William,  Old  Dorset  Place,  Clap-  jonn  Tilleard,  Old  Jury, 
ham  Road. 

Williams,  Edward,  16,  Berners  Street.  JohnDobson,  Gateshead,  assigned  to  Michael 

wi        »•  v    a  v    t,  Clayton,  Lincoln's  Inn. 

Wilson,  Richard,  York.  Hewley  Graham,  York. 

Woodcock,  Joseph,  Newman's  Row,  Lincoln's  Thomas  Clarke  Brettingham,  Diss,  Norfolk, 

Inn  Fields.  assigned   to  Matthew  Brettingham  Kings- 

Worrall,  Frederick,  3,  Osnaburgh  Street.  Robert' Bar,  Leeds,  assigned  to  John  Henry 

vr           «          Ull       j  t  n  i     j  e*     *  Pollock,  Basinghall  Street. 

^  oung,  Thomas  Hallward,  7,  Poland  Street.  gtephen  Wiu^Voung,  Poland  Street. 


,*  The  List  of  Re-admissions  in  the  King's  Bench,  and  of  Admissions  in  the  Common  Pleas, 

will  be  given  in  our  next  Number. 


NEW    COMMON  LAW    RULE, 
Michaklma8  Tbrm,  4  Wm.  4. 


BAIL  IN  THE  COUNTY  WHERE  ARRESTED. 

The  necessity  for  the  following  rule  has 
arisen  from  a  decision  lately  pronounced  by 
the  Court  of  Common  Pleas.  A  capias  had 
been  issued  into  the  county  of  Middlesex,  on 
which  the  defendant  could  not  be  taken. 
An  alias  was  afterwards  issued  into  another 
county,  and  on  it  the  defendant  was  taken. 
Bail  was  put  in  in  the  county  where  he  was 
taken.  An  attachment  against  the  sheriff 
was  afterwards  obtained,  on  the  ground  that 


I  bail  was  put  in  in  the  wrong  county ;  for,  ac- 
cording to  the  practice  of  that  Court,  the 


bail  ought  to  be  put  in  in  the  county  into 
which  the  first  writ  had  issued.  The  Court 
was  of  opinion  that  such  was  the  correct 
practice,  but  set  aside  the  attachment  on 
payment  of  costs  This  appears  to  be  also 
the  old  practice  in  the  King's  Bench,  in  pro- 
ceedings by  original. 

The  following  rule,  therefore,  was  pro- 
mulgated in  order  to  place  the  practice  of  all 
the  Courts  on  the  same  footing,  and  to  re- 
move a  considerable  hardship  otherwise  im- 


w 


New  Rule  of  Michaelmas  Term.'-  On  the  Law  ofArreiu 


posed    upon  defendants,    who    might    be 
arrested  on  any  continued  process. 

.  Michaelmas  Term,  4  W.  4. 

It  is  Objured,  that  where  a  Defendant  is 
arrested  upon  an  ALIAS  or  PLURIES 
CAPIAS,  issued  into  another  County,  pur- 
suant to  the  Rule  Michaelmas  Term,  8W.4. 
sec.  7,  the  Defendant  must  put  in  Bail  in 
the  County  where  he  was  arrested. 

T.  Denman.  W.  Bollard. 

N    C.  TlNDAL.  J.  B.  B08ANQUET. 

Ltndhurst.  W.  E.  Taunton. 

J.  Batlkt.  £.  H.  Aldbrson. 

J.  LlTTLKDALE.         J.  PaTTBSON. 
S.  GaSKLES.  J.  GUENBT. 

J.  Parke. 


THE  LAW  OF  ARREST. 


To  the  Editor  of  the  Legal  Obterver. 

Sir, 
I  had  hoped  "  Ambulator"  would,  ere  this, 
have  replied  to  C.  D.'s  letter  on  this  subject, 
who  is  certainly  wrong  in  stating,  that  the  inte- 
rested part  of  the  community  are  averse  to  the 
removal  of  arrest  from  the  jurisprudence  of  the 
country ;  and  he  is  equally  incorrect  in  the 
conclusion  he  has  come  to,  as  to  the  effect 
which  that  removal  would  have  on  public  credit. 
But  even  ifhe  were  correct  in  this  latter  point, 
and  credit  diminished  in  consequence,  1  feel 
persuaded  that  that  diminution  would  rather  be 
beneficial  than  injurious,  both  to  the  creditor 
and  to  the  debtor.    Credit  is  too  frequently 
obtained  under  mere  sanguine  impressions, 
that  are  not  likely  to  be  realized,  and  from  the 
creditor  judging  of  the  propriety  of  giving 
credit,  more  from  appearances  than  from  the 
better  or  more  prudent  course  of  requiring  a 
reference.    If  therefore  the  removal  of  arrest 
should  influence  the  exercise  of  more  caution, 
and,  in  some  instances,  obstruct  credit,  I  con- 
tend that,  nine  times  out  of  ten,  such  obstruc- 
tions would  be  beneficial  to  both  parties;  and  I 
have  arrived  at  this   conclusion  from  many 
years  of  actual  experience.    I  feel  convinced, 
too,  from  the  same  source,  that  arrests  may 
fairly  be  considered  a  failure  in  the  recovery  of 
debts,  although  it  is  true  that  a  creditor  some- 
times obtains  his   demand    either  from  the 
friends  of  the  debtor,  or  from  his  bail,  when 
the  debtor  is  not  worth  a  farthing ;  but  in  both 
these  cases  the  innocent  suffer  for  the  guilty, 
and  the  result  is  rather  an  evil  than  a  good  to 
society  at  large,  by  entailing,  at  times,  more 
injury  on  the  payer  than  it  affords  benefit  to 
the  receiver;  but  how  frequently  it  happens 
that  the  creditor,  after  immuring  his  debtor  in 
a  prison,  is  himself  consigned ,  by  his  attorney, 
to  the  same  habitation,  for  the  consequential 
costs ;  and  all  this  from  the  want  of  a  little 


circumspection  in  the  first  dealings  of  the 
parties.  As  to  the  removal  of  arrests  affecting 
credit  in  great  mercantile  transactions,  it  is  a 
mere  farce ;  they  are  very  seldom  resorted  to 
in  such 'transactions,  and  may  be  consider' ed  as 
confined  to  small  tradesmen,  and  discounters 
of  bills  for  small  sums.  Men  of  large  and  ex- 
tensive dealings  seldom  have  recourse  to 
arrests  but  when  a  debtor  is  supposed  to  be 
about  to  leave  the  country ;  and  for  their  pro* 
tection,  under  such  a  circumstance,  the  writ  of 
ne  exeat  regno  might  still  be  retained :  as  to 
other  and  smaller  tradesmen,  measures  will, 
no  doubt,  be  substituted  preferable  to  the  pre- 
sent vexatious  and  inefficient  one. 

In  the  course  of  more  than  thirty  years  ex- 
tensive practice,  I  have  more  frequently  had  to 
lament  the  failure  of  arrests  than  to  witness  its 
efficiency ;  indeed  I  have  rarely  had  an  instance 
of  the  debt  having  been  obtained  by  dure**, 
from  the  debtor  himself,  where  it  might  not 
have  been  got  without,  by  a  little  perseverance 
and  patience ;  but  I  have  known  innumerable 
instances  where  the  measure  has  prematurely 
sent  the  debtor  to  a  prison,  in  consequence  of 
his  arrest  receiving  publicity,  and  bringing  thi 
principal  part  of  his  creditors  upon  him  at 
once,  and  when,  too,  there  was  great  proba- 
bility that  all  would  have  been  paid,  had  a 
little  time  and  indulgence  been  given,  and  the 
unfortunate  individual  and  his  family  hate 
escaped  the  consequent  sacrifice.  We  hav6 
frequently  seen  the  effect  which  a  run  has  pro- 
duced, even  on  responsible  bankers. 

The  numerous  actions  which  are  brought  by 
professional  men,  through  the  medium  of  she* 
riffs'  officers,  would,  if  set  forth,  exceed  belief, 
and  may  be  justly  reckoned  a  very  serious  evil. 
These  bills,  which  are  generally  from  20/.  to 
301.  each,  are,  in  a  lump  of  from  five  to  twenty, 
handed,  or  rather  indorsed,  by  the  officer  to 
his  confidential  attorney,  who  gives  his  single 
acceptance  for  the  whole  at  two  or  three 
months ;  they  are,  I  need  scarcely  add,  ob- 
tained from  distressed  tradesmen,  and  dis- 
counted at  30  and  even  40  and  50  per  cent.  ; 
and  to  effect  this  the  more  safely,  the  officers 
have  become  wine  merchants,  ana  the  borrower 
is  frequently  obliged  to  take  more  wine  than 
money,  ana  at  the  discounter's  own  price. 
These  bills  are  seldom  punctually  honoured ; 
care  is  however  taken  to  have  one  good  name 
to  each  bill,  and  if  not  paid  when  due,  writs 
against  all  parties  are  issued  on  the  morrow, 
even  to  the  very  bailiff  inclusive;  but  he  is 
spared  the  arrest  by  the  service  of  a  copy-"-". 
costs  being  the  sole  object  in  suing  him.  These 
facts  are  not  unknown  to  a  great  part  of  the' 
profession, 

E.  F. 


[We  have  omitted  part  of  the  letter  of  our 
correspondent,  as  we  must  have  further  infor- 
mation before  we  insert  the  statement.    Ed.] 
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UJ^ERTAINTY   OP  THE   LAW. — MS.  CASES. 

Supposing  tbat  a  person  should  be  so  fortu- 
nate as  to  be  able  to  extract  something  com- 
prehensible out  of  the  printed  contradiction, 
(of  the  reports),  yet  other  contradictions  make 
their  appearance  in  manuscript;  and  over- 
throwing all  bis  bard -earned  Knowledge,  re- 
mind him  once  again  of  the  glorious  uncer- 
tainty of  the  law.  Is  the  law  of  England  to 
depend  upon  the  private  note  of  an  individual, 
and  to  which  au  individual  only  can  have  access? 
Is  a  Judge  to  say,  "  Lo !  I  have  the  law  of 
England  ou  this  point  in  my  pocket.  Here  is 
a  note  of  the  case,  which  contains  an  exact 
statement  of  the  whole  facts,  and  the  decision 
of  my  Lord  A.  or  my  Lord  B.  upon  them.  He 
was  a  great,  a  very  great  man ;  1  am  bound  by 
his  decision.  All  you  have  been  reading  was 
erroneous.  The  printed  books  are  inaccurate : 
I  cannot  go  into  principle,  the  point  is  settled 
by  this  case/'  Under  such  circumstances,  who 
is  to  know  when  he  is  right,  or  when  he  is 
wron£?  If  conclusions  from  unquestionable 
principles  are  to  be  overthrown  in  the  last 
stage  of  a  suit  by  private  memoranda,  who  can 
hope  to  become  acquainted  with  the  laws  of 
England  ?  Is  a  paper  evidencing  the  law  of 
England  to  be  buttoned  up  in  the  side-pocket 
of  a  Judge,  or  serve  for  a  mouse  to  a'rt  upon  in 
the  dusty  corner  of  a  private  library  ?  If  the  law 
of  England  is  to  be  deduced  from  adjudged 
cases,  let  the  reports  of  those  adjudged  cases 
be  certain,  known,  and  authenticated  —  /^//- 
kirns' s  Principles  of  Conveyancing,  Introd.  xiii. 


LIST  OF  NEW  PUBLICATIONS. 

1    n; 


A  Treatise  on  Copyhold,  Custpmary  Free- 
hold and^Ancient  Demesne  Tenures,  with  the 
Jurisdiction  of  Courts  Baron  and  Court  Leet. 
By  John  Scriven,  Esq ,  Serjeant  at  Law.  The 
Third  Edition,  incorporating  all  the  late  cases 
on  the  above  subjects.  Also  an  Appendix, 
containing  Rules  for  holding  Customary  Courts, 
Courts  Baron,  and  Courts  Leet ;  Precedents  of 
Court  Rolls,  Deputations  and  Copyhold  Assu- 
rances and  the  relative  Acts  of  Parliament.  In 
2  vols.,  royal  8vo.,  price  21.  10*.,  in  bds.  Lon- 
don :  Henry  Butterwortb,  Law  Bookseller  and 
Publisher,  No.  7,  Fleet  Street,  near  Temple 
Bar. 

Reports  of  Cases  argued  and  determined  in 
the  Vice  Chancellor's  Court.  Vol.  IV,  Part  III. 
By  N.  Simons,  Esq.     Price  9s. 

"Reports  of  Cases  argued  and  determined  in 
the  King's  Bench  Practice  Court,  with  Points 
of  Practice,  decided  in  the  Courts  of  Common 
Pleas  and  Exchequer.  By  A.  S.  Dowling,  Esq* 
Vol.  II,  Part  I.  Price  Bs.  M. 


Reports  of  Cases  argued  and  determined  in 
the  Court  of  Kiug's  Bench,  Hilary  Term,  3 
W.  4.  By  R.  V.  Barnewall  and  J.  L.'Adolphusv 
Esqrs.  Vol.  IV,  Part  II.  Price  Is.  6d. 

Reports  of  Cases  argued  and  determined  in 
the  Court  of  Kind's  Bench,  Trinity  Term,  3 
W.4.  Bv  S.Nevili  and W.M  Manning,  Esqrs. 
Vol.  II,  fart  I.  Price  8*. 

Reports  of  Cases  argued  and  determined  in 
the  Courts  of  Exchequer  and  Exchequer  Cham- 
ber. By  C.  Crorapton  and  J.  Jervis,  Esqrs; 
Trinity  Term,  2  W.  4.  Vol  II,  Part  IV.  Price 
9s. 

Cases  in  Bankruptcy  decided  by  Lord  Chan- 
cellor Brougham  aud  the  Judges  of  the  Court 
of  Review.  Bv.  13.  Montague  and  R.  Bligh, 
Esqrs.  Vol.  I,  tart  III.  Price  10*.  Gd. 

An  Essay  on  the  Law  of  Bailments.  By  Sir 
William  Jones,  Knt.  Fourth  Edit.,  with  Notes 
on  the  Law  relating  to  Carriers,  Innkeepers, 
&c.  By  W.  Theobald,  Esq.  Price  9s.,  bds. 

The  Practice  upon  the  Writ  of  Trial  for 
Debts  of  20/..  before  the  Sheriff,  under  3  &  4 
W.  4.  c.  42.  Writ  of  Enquiry  of  Breaches,  un- 
der 8  &  9  W.3.  c.  11,  with  Practical  Forms. 
By  G.  B.  Mansel,  Esq.  Price  7s.  bds. 


BANKRUPTCIES  SUPERSEDED. 
Prvm  Oct.  »,  to  JVor.  19,  1833,  both  factosfae. 

Dollar,  Win.,  o»  Geo.  Thornton,  Hucklersbury,  Manchester 
Warehousemen  ;  as  to  the  said  Wm.  Dollar  only. 

English,  Henry,  Com p ton  Passage,  Com^ton  Street,  Clerk- 
enwcll,  iron  founder. 

Sander*,  Joseph,  Launceston,  Cornwall,  Tallow  Chandler. 

Todd,  Wiu.t  Aylrsford,  Gloucester,  Co  our  Manufacturer. 

Wilson,  Joseph,  Liverpool,  Mercrr  fc  Draper. 

Wikon,  Edward,  &  Myrry,  Shipston-on-Stour,  Worcester, 
Butchers. 


BANKRUPTS. 
From  Oct.  22,  lo  Jvot».  10,  1833,  both  tarfasnv. 

Andrew,  Richard  Lidsev,  ffouth  Lambeth,  and  Wandsworth 

Road,  Market  Gardener.    EUmrds,  Off.  Ass.  ;   CkttUr, 

Parsonage  How.  Ncwington  Butts. 
Armstrong,  John,  Cambridge,  Tin  Plate  Worker  &  Brazier. 

Hall,  Lyon's  Inn  ;  Fotttr,  Cambridge. 
Beasley,  John,  Maidenhead,  Berks,  Upholsterer.      Greew, 

Off.  Ass. ;  Btgtu  fc  fsimhert,  John  Street,  Bedford  Row. 
Bowles,  James,  New  Sarum.  Wilts,  Linen  Draper,  fcc.    Gib' 

bin*,  Furniuals  Inn  )  Atknr,  Close  Sarum. 
Blew.  John  Wm.,  Worcester,  Wine  Merchant.      Wrifht  fc 

Co.,  Token  Huu*e  Yard  :  Elkmrto*,  Birmingham. 
Bell,  Kdward,  King  Street,  Baker  Street,  Portman  >quare, 

and  Park  Street,    Dorset  Square,  Dealer  in  Carriages. 

Savarti,  Furnivals  Inn  ;  Grnhum,  Off.  Ass. 
Boden,  John  Acton,    Drury  Lane.  Needle  Manufacturer. 

Btlcher,  Off.  Ass.  ;  Urune,  Bedford  Row. 
Bentley,  Edward  Collingwnod,  Wigmore  Streer,  Cavendish 

Square,  Curiosity  Dealer.      Green,  Off.  Ass.)  Rtveley 

fc  Co  ,  Gray's  Inn  Square. 
Biddle,  Jaiue»   Holloway,    Grays,    Essex,    Carpenter   and 

Wheelwright.    Green,  Off.  Ass  ;   Flower,  Austin  Friars. 
Bristow,  Margaret  and  John,  Commercial   Road,  Engine 

Makers.  Kiirkeurr,OW  Ass.;  Cftamorri,  Kinsbury Circus. 
Collier,  James,  Poultry,  Hosier.      Edwards,  Uff.  Ass.  j  //o- 

tmttuM,  Herners  Strret,  Oxford  Street. 
CoHccott,  Wm.,  Plymouth.  Devon,  Grocer.      Squire,  Ply- 
mouth ;  Coves  fc  Co.,  King's  Bench  Walk,  Temple. 
Chadwtck,  Thomas,  <  rah- Eye.  Heap,  Bur>'t  Lancaster.  Cot- 
ton Spinner.  fcc.     Hampton,  Manchester;  Aalmgton  fc 

Co.,  Bedford  Now. 
Coad,  Hie  hard,   Huddcrsficld,  York,  Grocer.     Van  Sanlom 

Old  Jewry  ;  Jacomh  fc  C  .  Huddersfield. 
Cracktitrll,  John  fcilmund  hicliard,  Acorn  Yard,  Lhnchouse, 

and  Wade's  Terrace,  East  India  Road,  Poplar,  EugUuvr, 

Urvtn»,Otr.  Ass.;  Messrs.  Cute,  Lothbury. 
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Chew,  Edward,  Manchester,  Manufacturing  Chymist. 
Hotter,  Chancery  Lane  >  Walton  k  Co.,  Preston ;  or 
Owen  k  Co.,  Manchester. 

Cotter,  James  &John,  Toxteth  Park,  Lancaster,  Joiners  k 
Builders.  Thompson,  Liverpool}  Nicholson,  Raymond 
Buildings,  forays  Inn. 

Davis,  Henry,  Bristol,  Scrivener.  Poole  k  Gamlen,  Gray's 
Inn  Square  ;  Messrs.  Livett,  Bristol. 

Devey,  Frederick,  Phoenix  Wharf,  VVhitefriars,  Coal  Mer- 
chant. Edwards,  Off.  Ass.;  Jordewn  k  Co.,  High 
Street,  Borough. 

Dixon,  George,  Burley,  Otley,  York,  Farmer,  Ate  flToimiJey 
k  Co.,  Chancery  Lane j  Skeppard,  Otley. 

Davis,  John,  Fleet  Street*  Upholsterer,  Auctioneer,  kc 
Edwards,  Off.  Ass.  j  Sydney,  New  London  Street,  Fen- 
chuich  Street. 

Dod,  Charles,  Mark  Lane,  Lime  Street,  Ship  Owner  and 
Ship  Insurance  Broker.  Haynes,  Change  Alley,  Corn- 
hill. 

Dilly,  John  Edmund,  commonly  called  John  Dilly,  Little- 
ton, Southampton,  Horse  Dealer.  Ao(fo  Winchester; 
Hick$  k  Co.,  Bartlctt's  Buildings,  Holborn. 

Edwards,  Thomas,  Hatton  Garden,  Tailor  k  Livery  Stable 
Keeper)  Hanley  k  Co*,  Ely  Place. 

Fry,  James,  W rot  ham,  Kent,  Corn  Dealer.  Francis  &  Son, 
Monument  Yard :  Clark,  Off.  Ass. 

Fair,  John  Everard,  Baldock,  Herts,  Carpenter  k  Builder. 
Gibson,  Off.  Aju». j   Tamaweray,  Spital  Square. 

Flude,  James,  Mincing  Lane,  Wine  Merchant.  Abbott,  Off. 
Ass.  t  Levis,  Crutched  Friars. 

Gaze.  John,  Norwich,  and  Hempnall  and  Burgh,  Norfolk, 
Tanner.  Surf,  Norwich  j  Jnttin,  Field  Court,  Gray's 
Inn. 

Glover,  Joseph,  London,  Commission  Agent.  Scott,  Lin- 
coln's Inn  Fields  ;  Owen,  Manchester  j  Grmham,  Off.  Ass. 

Gilpin,  Thomas,  Gtldeisorae,  Batley,  York,  Cloth  Manu- 
facturer. Batty  k  Co.,  Chancery  Lane;  Hargreavet, 
Leeds. 

Gibbon,  Johnjjun.,  Limehouse  Hole,  Poplar,  Mast  k  Block 
Maker.     Weymouth,  Old  Jewry  ;  Lacking  ton.  Off.  Ass. 

Hoga,  Henry  James,  Portsea,  Hants,  Auctioneer.  Kitchener, 
Off.  Ass. }  Scott,  St.  Mildred's  Court,  Poultry. 

Harcourt,  Thomas,  Great  Sutton  Street,  Clerkenwell,  Brass 
Founder.    Messrs.  Gole,  Lothbury. 

Huckel,  Wm.,  Duke  Street,  St.  James's,  Lodging  House 
Keeper  ft  Music  Seller.  Grsm,  Off.  Ass. ;  Nngee,  Great 
Rider  Street,  St.  James's 

Inglis,  James,  Hampstead,  Baker,  raadercom  k  Co.,  Bush 
l.ane,  Cannon  8treet. 

Johnston,  Kobeit,  Wapping  Street,  Wapping,  Victualler. 
Edwards,  Off.  Ass.;  Smith,  New  Square,  Lincoln's  Inn. 

Jones,  John,  Worcester,  Liquor  Merchant.  White  k  Whit, 
more,  Bedford  How  j  Holtiswortk  k  Co.,  Worcester. 

Jones,  Abraham,  Aberystwith,  Cardigan,  Draper.  Bent, 
Manchester;  Aftiaefc  Co.,  Temple. 

Jones,  Thomas  Rock,  Tynemouth,  Northumberland,  Ship 
Owner.  Robinson  k  Burrows,  Austin  Friais ;  ftniey, 
Tynemouth. 

Jones,  James,  Bishopsgate  Street  Without,  Hat  Maker. 
Ttlleard  k  Co.,  Old  Jewry ;  LackingUm,  Off.  Ass. 

Jermyn,  Daniel,  Great  Yarmouth,  Norfolk,  Ship  Agent, 
Wharfinger,  Jkt.  Holt,  Great  Yarmouth ;  Swain,  Stevens, 
k  Co^  Frederick's  Place,  Old  Jewry. 

Kingsfnrd,  John,  Barton  Mill,  Canterbury,  Miller.  Cnrteis 
&  Co-  Canterbury^  Egan  &  Waterman,  Essex  Street, 
Strand. 

Kent,  Samuel,  Ruasel  Court,  Drury  Lane,  Victualler.  Pea- 
cock, Warwick  Street,  Golden  Square  ;  Clark,  Off.  Ass. 

King,  George,  Norwich,  Wharfinger  &  Coal  Merchant.  Holt, 
Great  Yarmouth;  Swain,  Stevens,  k  Co.,  Frederick's 
Place,  Old  Jewry. 

Kew,  Hobert,  Norwich,  Jeweller,  flee.  Biguold  k  Co.,  Nor- 
wich, or  New  Bridge  Street,  Ulackfriun. 

Mazzucchi,  Joseph,  Bow  Lane,  Cheapside.  Merchant.  Kit- 
chener, Off.  Ass. ;  Hamilton,  Berners  Sucet,  Oxford  Street. 

Mason,  Wm.,  Queen hithe,  London,  Auctioneer.  Robinsvn, 
Queen  Street  I  lare ;  Lackington,  Ofl.  Ass. 

Marshall,  Wm.,  Northampton,  Boot  k  Shoe  Manufacturer. 
Vincent,  Temple  ;  Cooke,  Northampton. 

Morris,  John.  Regent  Street,  Poplar,  Carpenter  k  Builder. 
Weils,  York  Terrace,  Commercial  Road  East;  Graham, 
Off.  Ass. 


Nickalls,  James,  Chatham,  Kent,  Corn  Factor.     NeUos, 

Essex  8treet,  8trand. 
Peppin,  Thomas.  Fenchurch  Buildings,  Fenchurch  Street, 

Wine  k  Coal  Merchant.    Houpe,  Sun  Court,  Cornhill; 

Clark,  Off.  Ass. 
Porter,  Wm.  Macnish,  Great  Winchester  Street,  Merchant. 

Groom.  Off.  Ass. ;    Grtgnon  k  Co.,  Angel  Court,  Tnrog. 

morton  Street. 
Pilkington,  Joseph,  Manchester,  Merchant.    Braekanbnry, 

Manchester ;  Johnson  k  Weatnerall,  Temple. 
Plant,   Hannah,  Congleton,  Chester,  Victualler.      Monk, 

Manchester  • 
Pcmbrey,  Edward,  Chester,  Innkeeper.     Bower,  Chancery 

Lane. 
Plaw,  Henry  Robert,  Modiford  Court,  Fenchurch  Street 

Merchant.     Smith,  King's  Arms  Yard,  Coleman  Street. 
Riddell,  Thomas,  and  Christopher  Buckle,  8tiatford,  Essex, 

Innkeeper.    Fry  k  Co  ,  Bucklersbury;  Graham,  Off.  Ass. 
Roberts,    Robert  Gordon,    Liverpool,    Timber   Merchant. 

Vincent,  King's  bench  Walk  :  Bartley  k  Co.,  Liverpool. 
Rutland,  Thomas,  Nottingham,  Bobbin  k  Carriage  Maker, 

kc.    Armstrong,  Staple  Inn;  Wilson,  Alford. 
Roddam,  Hugh  Robert,   North  8hlelds,  Northumberland, 

Common  Brewer  k  Wine  k  Spirit  Merchant.    JLowrey, 

Pinner's  Court,  Old  Broad  Street,  London,  and  Tyne- 
mouth. 
Richards,  Thomas,  and  John  Harwood,  Fleet  Street,  News- 

paper  Proprietors  k  Printers.       Kitchener,  Off.  Ass. ; 

Shaw,  Ely  Uace. 
Rawlings,  Thomas,  Cheltenham.  Gloucester,  Commission 

Broker,  kc.     Blunt  k  Co^  Liverpool  Street,  London; 

Messrs.  Bibb,  Cheltenham. 
Radcliffe,  William,    Whitfield.   Derby,    Cotton   Spinner. 

Willis  k  Co.,  Tokenhouse  Yard ;  Joynson,  Manchester. 
Stead,  John  Charles  Samuel,   Mark  Lane,  Corn  Factor. 

Groom,  Off.  Ass. ;  Thatcher,  New  Inn. 
Seabrook,    Robert,  Thornborough,    Buckingham,  Miller. 

Abbott,  Off.  Ass. ;  Jones  k  Ward,  John  Street,  Bedford 

Row. 
Spence,  Thomas  James,  Manchester,  Linen  Factor.    Had- 

field  k  Co..  Manchester ;  Johnson  k  Weatherall,  Temple. 
Sidebotham,  William,  Houghton,  Lancaster,  Cotton  Spin- 

ner.      Charlton  k  Co.,   Hyde;     Tyler,   Pump    Court, 

Temple. 
Stokes,   George.  Liverpool,  Schoolmaster.    Tbwae,  Broad 

8treet  Buildings ;  MirnhnU.  Liverpool. 
Thompson,  John,  and  Jeremiah  Woods,  New  Bond  Street, 

Hosiers.    Groom,  Off.  Ass. ;  Hardwick,  Lawrence  Lane. 
Tucker,  John,  Lymington,  Southampton,  Victualler.     Per- 

kba  k  Frampton,  Gray's  Inn  Square ;  Gay,  Lymington. 
Trevc Ivan,  Walter Calverly,  Humsnaugh,  Northumberland, 

Glass  Manufacturer.    Dawson,  Sy mond*s  Inn,  Chancery 

Lane;  Jfrwt,  Newcastle-upon-Tyne. 
Thompson,  John,  Brampton,  York,  Linen  Manufacturer. 

Battye  k  Co.,  Chancery  Lane  ;  Horgrewoe*,  Leeds. 
Thompson,  Henry,  Blackheath  Park,  Charlton,  Kent,  and 

of  Jerusalem  Coffee  House,    Cornhill,  Merchant  and 

Master  Mariner.     Haynes,  Change   Alley,    Cornhill ; 

Clarke,  Off.  Ass. 
Taylor,  George,  Cooper's  Row.  Crutched  Friars,  Sail  Cloth 

Manufacturer.    Groom,  Off.  Am.  ;  Keddell  k  Co.,  Fen- 
church Street. 
Wade,  Thomas,  Senior,  Silksworth,  Durham,  Dealer.    Gib- 

sou,  Newcastle-upon-Tyne ;  Swain,  Stevens,  k  Co^  Fre- 
derick's Place,  Old  Jewry. 
Wilson,  John,  Barclay  House,  Hackney,  Distiller.  Kitchen- 

er,  Off.  Ass. :  Lofty  k  Co.,  King  Street,  Cheapside. 

ggles worth,  Frederick,  Leeds,  York,  Ironmonger.    Wig- 

lesworth  k  Co.,   Gray's  Inn   Square;     Bloomm  k  Co., 

Leeds. 
Wallia,    William,    Fen    Ditton,    Cambridge,  Excavator, 

Builder,  etc    Bircham,  Lincoln's  Inn  Fields;    PUher, 

Cambridge. 
Weber,  PaulEdward,  Liverpool, Ironfounder,  &o.    Holder, 

Liverpool  t  Walmsley  k  Co.,  Chancery  Lane. 
Wells,  Samuel,  St.  Albans,  Hens,  Carpenter  and  Builder. 

Belcher,  Off-  An. ;  Bagster,  Sise  Lane,  Bucklersbury. 
Watkins,  George,  Homer  Street,  Maryleoone,  Grocer  and 

Tea  Dealer.    Gibson,  Off.  Ass.;  Benson  k  Co.,  Fairing- 

don  Street. 
Watlock,  Benjamin,  Walcot,   Somerset,  Loxenge  Make*, 

Harvey,  Barnard's  Inn  ;  Hardy,  Bath. 
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-"  Quod  magis  ad  nos 


Pertinct,  et  nescire  malum  est,  agitamtu." 


Horat. 


ON  THE 

ALTERATIONS  MADE  BY  THE  NEW 
ORDERS  IN  CHANCERY.* 


Tab  Orders  made  in  pursuance  of  the 
Chancery  Regulation  Act  (3  &  4  W.  4. 
c.  94)  have  at  length  made  their  appear- 
ance, and  are  issued  under  the  authority  of 
all  the  three  Judges  of  the  Court,  and  not,  as 
they  might b  have  been,  under  sections  22 
and  23  of  the  act,  of  the  Lord  Chancellor 
and  one  of  the  other  Judges.  We  shall 
now  shortly  point  out  the  alterations  they 
will  make  in  the  practice  of  the  Court  of 
Chancery, 

1.  The  first  four  orders  relate  to  the  writ 
dtubpitnm,  which  is  now  an  open  writ  (3 
&  4  W.  4.  c.  94.  §  31) ;  new  forms  of 
which  are  given,  and  are  to  be  hereafter 
employed c.  The  former  practice  as  to 
subpoenas,  and  the  service  of  them,  is  stated 
in  the  familiar  books  of  practice,  and  per- 
haps moat  clearly  and  briefly  in  the  first 
volume  of  Mr.  Newland's  Practice,  71-82, 
3d  edition.  In  future  the  practice  as  to  the 
subpoena  will  be  regulated  by  these  first 
four  orders,  The  number  of  defendants  to 
be  inserted  in  a  subpoena,  as  we  stated  last 
week,  is  understood  to  be  three.  Lord 
Lyndhurst's  order,  of  3d  April,  1828,  di- 
rected, for  convenience  of  service,  a  sepa- 
rate subpoena  for  each  defendant ;  but  the 
officer,  we  believe,  was  afterwards  desired 

•  Printed  verbatim,  *«/*,  p.  72 — 74. 
b  See  Commentaries  on  the  Chancery  Re- 
gulation Act,  and  the  act,  verbatim,  p.  101 — 

€  The  form  of  the  oH  writs,  2  Newl.  Prac. 
150, 361,  392,  3d  edition. 
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to  deliver  the  three  writs  at  the  same  price 
as  the  subpcena  and  labels  cost  before.  The 
intention  of  the  act  and  orders,  we  under- 
stand, is  to  give  the  5*.  6tL  fee  for  what  the 
officer  could  before  charge  for  his  subpoena 
and  two  labels ;  and  in  practice,  since  the 
orders,  three  defendants  (not  including 
wives)  are  inserted  in  each  writ.  Lord 
Lyndhurst's  order,  which  perhaps  was  over- 
looked, in  reality  only  altered  the  form, 
other  circumstances  being  left  as  they  were ; 
and  the  difficulty  as  to  service  has  now 
ceased. 

2.  By  the  first  section  of  the  Chancery 
Regulation  Act,  the  office  of  Master  of  the 
Report  Office  is  abolished ;  and  by  the  8th 
section  a  new  officer,  called  "  The  Master  of 
Reports  and  Entries,"  is  created,  who  is  to 
perform  the  duties  performed  by  the  Master 
of  the  Report  Office,  in  such  manner  as  the 
Lord  Chancellor,  together  with  the  Master 
of  the  Rolls  and  Vice-Chancellor,  or  either 
of  them,  shall  direct.  By  the  fifth  order, 
which  was  almost  unnecessary  after  the 
act,  it  is  provided,  that  the  duties  of  the 
office  of  the  Master  of  Reports  and  Entries 
shall  be  carried  on  as  heretofore,  in  the  Re- 
port Office :  by  the  sixth,  that  all  decrees 
and  orders  shall  be  entered  by  the  Clerks 
of  Entries;  and  by  the  seventh,  that  all 
reports  and  exceptions  to  reports  shall  be 
left  with  the  Clerk  of  Reports. 

3.  The  third  alteration  made  by  the  new 
orders,  is  in  the  time  to  plead,  answer,  or 
demur.  By  the  former  practice  a  defend- 
ant might,  as  a  matter  of  course,  on  mo- 
tion, obtain  orders  for  further  time  to  plead 
or  answer;  but  the  terms  of  the  orders 
were,  that  the  defendant  should  have-  fur- 
ther time  to  answer,  plead,  or  demur,  not 
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demurring  alone.  The  orders  of  course 
are  now  unnecessary,  it  being  ordered,  that 
a  defendant  shall  after  appearance,  and  with- 
out order,  be  allowed  eight  weeks'  time  to 
plead,  answer,  or  demur,  not  demurring 
alone,  to  any  original  or  supplemental  bill 
or  bill  of  revivor  on  this  day,  or  hereafter 
to  be  filed  in  a  town  cause,  and  ten  weeks 
in  a  country  cause ;  but  in  every  cause  for 
an  injunction  to  stay  proceedings  at  law, 
if  the  defendant  do  not  plead,  answer,  or 
demur  to  the  plaintiff's  bill  within  eight 
days  after  appearance,  the  plaintiff  shall  be 
entitled,  as  of  course,  upon  motion,  to  the 
common  injunction  for  stay  of  the  defend- 
ant's proceedings  at  law. 

By  the  former  practice  a  defendant  was 
only  prevented  from  demurring  after  eight 
days,  by  having  either  taken  an  order  for 
time,  or  let  an  attachment  go.  As  he  can 
now  do  neither,  it  seems  difficult  to  say 
what  time  he  has  now  to  demur. 

4.  The  9th  order  provides,  that  where  a 
common  injunction  for  want  of  an  answer  is 
awarded,  the  order  shall  recite,  as  the 
ground  for  granting  the  same,  that  the  de- 
fendant has  omitted  to  put  in  his  answer, 
plea,  or  demurrer,  within  the  time  limited 
by  the  Court  in  that  behalf. 

5.  The  Chancery  Regulation  Act  pro- 
vides (§§  13,  14,  15),  that  the  Court  may 
authorise  the  Masters  to  hear  such  inter- 
locutory matters  relating  to  the  conduct  of 
suits  as  may  be  deemed  proper.  The  fol- 
lowing orders  enforce  these  provisions, 
by  directing  (order  10)  that  as  to  all  bills, 
whether  original,  amended,  supplemental, 
or  of  revivor,  now  or  hereafter  to  be  filed, 
whenever  a  party  may  desire  to  make  an 
application  to  a  Master  under  the  act/  and 
no  previous  application  has  been  made  to 
any  Master,  the  name  of  the  Master  in 
rotation  shall  be  written  on  die  face  of  the 
bill,  and  entered  in  a  book  to  be  kept  as 
after  directed,  and  all  applications  autho- 
rised by  the  act  to  be  made  to  a  Master, 
shall  be  made  to  the  Master  in  rotation. 
Order  11.  That  as  to  all  bills  which  shall 
have  been  filed  before  this  day  (26th  Nov.), 
where  any  reference  has  been  made,  the 
name  of  the  Master  to  whom  the  last  re- 
ference was  made  in  such  cause,  shall,  at 
the  request  of  either  of  the  parties,  or  his 
or  her  solicitor,  be  entered  in  the  said  book, 
and  shall  be  written  on  the  face  of  the 
original  bill  in  such  cause,  before  any  ap- 
plication shall  be  made  in  that  cause ;  and 
all  such  applications  shall  be  made  to  such 
last-mentioned  Master.  Order  12.  That 
to  ascertain  the  name  of  the  Master  in 


rotation,  one  of  the  Six  Clerks  shall 
give  the  solicitor  requiring  the  same,  a 
certificate  of  the  suit  depending,  which 
certificate  shall  be  marked  by  the  Master 
of  the  day,  at  the  Public  Office  in  Chan- 
cery, with  the  name  of  the  Master  in 
rotation,  and  such  certificate  shall  be  on 
the  same  day  returned  to  the  Six  Clerk. 
Order  13.  That  all  special  applications  un- 
der the  act  shall  be  made  by  taking  out  a 
warrant  returnable  within  not  less  than 
two  clear  days,  and  at  the  foot  a  notice 
shall  be  written,  specifying  the  object  of 
the  application;  and  tie  same  shall  be 
served  in  like  manner  as  notices  of  motion. 
Order  14.  That  any  order  to  be  made  by 
a  Master,  shall  be  drawn  up  and  signed  by 
him  and  delivered  to  such  of  the  parties, 
their  solicitors  or  agents,  as  the  Master 
shall  think  fit,  and  the  same  shall  be  enter- 
ed in  a  book,  which  shall,  during  office 
hours,  be  accessible  to  the  parties  interest- 
ed, their  solicitors  or  agents,  provided  that 
where  more  than  one  party  shall  require  to 
have  the  order,  a  duplicate  shall  be  delivered 
on  paying  to  the  Chief  Clerk  five  shillings. 
Order  15.  That  a  book  shall  be  kept  by 
the  Six  Clerks,  in  which  the  name  of  the 
Master  for  each  cause,  to  whom  such  appli- 
cations are  to  be  made,  shall  be  entered 
with  the  title  of  the  cause,  which  book 
shall,  during  office  hours,  be  accessible  to 
the  parties  interested,  their  solicitors  or 
agents. 

6.  The  Chancery  Regulation  Act  (§  28) 
directs  that  a  fee  fund  shall  be  created  as 
therein  mentioned,  but  the  amount  neces- 
sary to  constitute  such  fund  cannot  be  as- 
certained until  the  amount  of  the  compensa- 
tions to  be  paid  under  the  said  act  shall  be 
fixed.  It  is  therefore  ordered  (order  16) 
that,  until  further  order,  the  fees  up  to  this 
day  legally  receivable  by  the  Masters  and 
their  clerk,  and  by  the  Registrars  and  their 
clerks,  shall  constitute  the  schedule  of  fees 
to  be  received  by  the  Masters  and  their 
clerks,  and  the  Registrars  and  their  clerks 
under  the  said  recited  act.  And  it  is  fur- 
ther ordered,  that  until  other  directions  be 
given,  the  offices  of  this  Court  shall  con- 
tinue open,  and  the  officers  and  clerks  be- 
longing thereto  shall  attend  in  such  offices 
in  the  discharge  of  their  business  during 
such  times  and  for  such  number  of  hours  in 
each  day  as  they  have  hitherto  done. 

7.  By  the  Chancery  Regulation  Act  (§  10) 
it  is  enacted,  that  no  recitals  shall  be  em- 
bodied in  any  decree  or  order  of  that  Court, 
but  the  pleadings,  petition,  evidence,  or 
other  matters  or  documents  on  which  such 
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decrees  and  orders  shall  be  founded  shall 
merely  be  referred  to ;  and  it  shall  be  law- 
ful for  the  Lord  Chancellor,  together  with 
the  Master  of  the  Rolls  and  Vice  Chancel- 
lor, or  one  of  them,  to  issue  rules  and 
regulations  as  to  the  form  of  such  decrees 
as  he  may  deem  necessary.  By  the  1 7th 
order,  however,  it  is  provided,  that  the 
present  forms  of  decrees  and  orders  with  the 
recitals  therein  usually  contained,  shall  con- 
tinue unrH  further  order. 

It  may  admit  of  considerable  doubt 
how  far  the  Lord  Chancellor  has  power 
to  make  this  last  order.  The  act  has 
distinctly  enacted  that  no  recital  shall  in 
future  be  introduced  in  decrees  or  orders  j 
and  it  would  seem  that  the  latter  portion  of 
the  section  would  only  authorise  his  Lord- 
ship to  regulate  future  decrees  and  orders, 
on  the  principle  that  recitals  should  be 
omitted.  As  it  is,  the  1 7th  order,  if  it  is  to 
be  considered  binding,  distinctly  repeals  the 
set  of  parliament.  It  may  be  questionable, 
therefore,  whether  a  decree  or  order  might 
not  be  insisted  on  in  which  no  recital  should 
be  introduced.  Of  course  there  is  no  desire 
on  the  Lord  Chancellor's  part  to  assume  an 
unwarranted  authority,  and  weighty  rea- 
sons have,  no  doubt,  induced  him  to  issue 
this  order,  which  nullifies,  for  a  time,  an 
important  pro  vision  of  the  late  remedial  act; 
but  it  will  be  seen  that  the  assumption  of 
this  power  involves  an  important  principle, 
viz.  the  right  of  a  Lord  Chancellor  to  issue 
an  order,  as  it  appears  to  us,  contrary  to  the 
spirit,  if  not  the  letter,  of  an  act  of  the 
legislature. 

These  orders  will,  in  all  probability,  be 
soon  followed  by  an  issue  of  others,  as 
sereral  important  details  are  still  to  be  pro- 
vided for. 


should  gather  that  some,  at  least,  of  their  de- 
fects arise  from  attempts,  in  the  first  instance, 
to  make  them  more  full;  for  which  it  was 
found  more  time  was  requisite :  and  that  the 
plan  thus  being  adopted  of  doing  merely  what 
was,  for  the  moment,  necessary,  the  attempt 
has  led  to  ample  proof  that  these  things  ought 
not  to  be  dealt  with  but  on  full  consideration; 
and  that  the  mere  supply  of,  apparently  eimple, 
alterations,  leads  to  consequences  not  contem- 
plated by  those  engaged  in  the  work,  and  in- 
volving negative,  as  well  as  affirmative,  influ- 
ences on  the  system. 

T.B.Q. 


A  PRACTITIONER'S  COMMENTA- 
RIES AND  QUERIES  ON  THE  NEW 
CHANCERY  ORDERS. 


lb  the  Editor  of  the  Legal  Observer. 
Sir, 

Yon  seem  to  me  quite  right  in  maintaining 
tout  legal  power  and  duty  of  observation  on 
what  passes,  as  it  passes.  The  apostolical 
precept,  applicable  to  all  things,  civil  as  well 
as  spiritual,  is,  "Prove  all  things— hold  fast 
that  which  is  good:"  aud  of  course,  mend 
what  is  not  good ;  and  how  is  this  to  be,  with- 
out close  and  searching  examination  ? 

In  this  spirit  1  send  some  notes  on  the  New 
Chancery  Orders;  and  it  seems  to  me  that 
criticism  is  here  peculiarly  useful;  because  1 


Orders  1  to  4,  appear  simple  and  correct ; 
but  there  is  an  apparent  total  oversight  of 
Lord  Lyndhursfs  order,  directing  each  defen- 
dant to  have  a  separate  subpeena.  You  state 
it  to  be  understood  that  three  defendants  are 
to  be  inserted.  It  is  certainly  understood,  in 
the  grammarian's  sense  of  things  which  are 
understood ;  for  nothing  is  said  to  lead  to  this 
conclusion,  except  as  the  fee  seems  to  imply 
the  full  payment  for  three  defendants.  But  if 
the  act  contemplated  that,  why  is  the  same  fee 
to  be  paid  for  a  subpeena  against  one  or  two, 
as  against  the  full  number  of  three  ? 

Orders  5,  6,  7,  seem  to  have  been  "of 
course." 

Orders  8,  9.— Order  8  is  very  questionable, 
both  as  to  its  omissions  and  commissions. 
Why  is  the  defendant  to  be  altogether  prohi- 
bited from  demurring  alone  (unless  possibly, 
by  inference,  in  an  injunction  cause)?  Yet 
this  is  the  effect  of  the  order  which  gives  him 
ten  weeks  from  appearance,  on  the  same  re- 
strictive terms  as  he  before  had  six  weeks 
from  eight  days  after  appearance. 

Why  is  a  plaintiff  to  wait  ten  weeks  for  an 
order  to  revive,  which  he  before  got  after 
eight  days  ? 

The  principle  of  giving  ten  weeks'  time  in 
a  country  cause,  and  eight  weeks  in  a  town 
cause,  as  of  course,  to  answer,  &c.  even  to  a 
mere  bill  of  revivor,  seems  to  me  (though 
proposed,  I  know,  by  the  Commissioners)  ex- 
tremely bad  in  policy ;  especially  now  that  a 
Rrotective  power  of  supervision  is  given  to  the 
faster,  which  would  enable  him  to  apply  a 
better  scale  than  this  Procrustean  one.  It  is 
true  that  ten  Masters  may  be  various  in  their 
rules ;  and  for  this  reason  you  were  right  in 
advocating  the  selection  of  one;  but  do  not 
let  us,  because  we  have  gone  one  step  wrong, 
persist  in  making  that  an  excuse  for  taking 
twenty  other  false  steps. 

The  second  order  for  rime  (be  it  recollected) 
was  an  indulgence,  and  not  "  costs  in  the 
cause."  Surely  it  would  have  been  much  bet- 
ter to  let  the  Master  (after  the  six  weeks) 
control  the  further  time.  It  would  have  only 
been  necessary  to  go  to  him  once  for  this  pur- 
pose. 

It  is  objected,  I  hear,  that  this  would  occa- 
sion expense;  or,  more  properly,  prevent 
there  being  a  saving  of  the  whole  present  cost 
of  orders  for  time.  But  surely  mere  saving 
of  money  (though  it  easily  rounds  a  period  in 
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a  parliamentary  speech)  is  not  every  thing, 
nor  even  the  principal  thing ;  and  even  if  it 
were,  "a  saving  of  at  least  two-thirds  of  the 
present  cost,  with  a  rational  application  of 
suitable  time  to  the  circumstances  of  the 
case,  would  be  very  reasonable  advantages  to 
balance  leaving  the  other  third  unsaved. 

And  will  it  be  now  saved  ?  I  say  decidedly 
not.  The  giving  ten  weeks  gratis  to  begin 
with,  will  only  lead  to  its  being  patiently  run 
out ;  about  the  last  week,  the  matter  will  be 
set  seriously  about;  and  then  we  shall  have 
the  application  just  the  same  as  if  it  had  been 
imposed  at  the  end  of  six  weeks ;  but  all  the 
advantages  will  be  lost  of  the  opportunity  the 
application  would  afford  to  make  it  under- 
stood that  it  was  not  "  of  course"  to  give 
whatever  a  defendant  wanted,  but  that,  after 
six  weeks,  the  onus  lay  on  him  to  shew  pro- 
bablc  occasion  for  more.  If,  instead  of  teu 
weeks'  time,  the  order  had  given  twentv  weeks, 
it  would  have  been  just  the  saine.  The  time 
would  be  let  to  run  out.  Such  a  result  is  the 
natural  and  obvious  consequence  of  the  sys- 
tem, as  applied  to  the  habits  of  mankind. 

Orders  10  to  14,  seem  cumbrous,  but  per- 
haps necessary,  as  arising  out  of  the  determin- 
ation (a  very  lamentable  one)  to  resort  to  ten 
Masters  instead  of  one.  The  only  justification 
I  have  heard  is,  that  it  was  feared  that  one 
Master,  sitting  alone  and  constantly,  would  in 
fact  form  a  Court t  to  which  counsel  would 
constantly  and  unnecessarily  be  brought.  I 
apprehend  this  to  be  quite  groundless,  and 
that  nothing  was  requisite  to  check  it  (if  ap- 
prehended) but  to  leave  the  practice  as  it  was 
with  regard  to  costs ;  so  that  (unless  on  excep- 
tions and  other  references  on  pleadings)  if  a 
party  brought  counsel,  he  did  so  at  his  own 
cost.  After  all,  if  it  was  found  that  a  public 
sitting  led  to  unnecessary  recourse  to  counsel, 
the  Master  could  but  have  sat  (as  the  ten  will 
do)  in  his  own  chambers,  in  private,  on  these 
particular  matters,  and  then  he  would  no  more 
be  over-run  by  counsel  than  judges  are,  at 
common  law,  in  their  chambers. 

There  has  been  a  difficulty  made  (arising,  as 
it  seems  to  me,  from  mere  misconception)  as 
to  the  Masters  being  authorized  by  the  orders 
to  interfere,  except  on  special  applications 
(see  Order  13).  It  seems  thought  that  it 
was  meant  to  leave,  for  instance,  orders  to 
amend,  where  they  are  "of  course,"  to  be 
made  as  before.  This  must  be  a  misappre- 
hension. 

Order  16,  looks,  in  some  respects,  very  like 
an  infraction  of  the  provisions  -of  the  act,  in 
making  Masters  the  recipients  of  fees ;  and 
even  the  copy  money  (which  the  act  expressly 
prohibits)  is  not  excepted  from  the  direction 
to  take  all  fees  "  hitherto  legally  receivable." 
Order  17. — As  to  this,  however,  there  is  no 
question.  If  this  order  be  valid,  it  would  seem 
toe  quarrel  of  our  ancestors  with  the  "  dis- 
pensing power1'  had  far  less  law  on  its  side 
than  we  nave  thought.  The  act  is  so  per- 
fectly explicit,  and  the  line  so  clearly  drawn 
between  the  "  special"  cases  where  the  Court 
(with  reference  to  the  precise  decree  it  is 


making)  map  direct  the  insertion  of  particular 
recitals,  and  the  power  to  the  heads  of  the  Court 
to  make  general  orders  "  for  carrying  into 
effect  the  provisions  of  the  act,"  directly  pro- 
hibiting what  is  now  ordered  to  be  continued, 
that  one  cannot  conceive  how  such  an  over- 
sight can  have  arisen. 


ON  THE   DECISIONS   UNDER   THE 
INTERPLEADER  ACT. 


SHERIFFS. 

One  of  the  most  important  branches  of 
relief  afforded  by  the  provisions  of  the  1  & 
2  W.  4.  c.  58,  the  Interpleader  Act,  is  that 
given  to  sheriffs,  and  other  officers  con- 
cerned in  the  execution  of  legal  process. 
The  sixth  section  provides,  that — 

"  Whereas  difficulties  sometimes  arise  in 
the  execution  of  process  against  goods  and 
chattel?,  issued  by  or  under  the  authority  of 
the  said  courts,  by  reason  of  claims  made  to 
such  goods  and  chattels  by  assignees  of  bank- 
rupts and  other  persons,  not  being  the  parties 
against  whom  such  process  has  issued,  where- 
by sheriffs  and  other  officers  are  exposed  to 
the  hazard  and  expense  of  actions  ;  and  it  is 
reasonable  to  afford  relief  and  protection  in 
such  cases  to  such  sheriffs  and  other  officers : 
be  it  therefore  further  enacted,  that  when  any 
such  claim  shall  be  made  to  any  goods  or 
chattels  taken  or  intended  to  be  taken  in 
execution  under  any  such  process,  or  to  the 
proceeds  or  value  thereof,  it  shall  and  may  be 
lawful  to  and  for  the  Court  from  which  such 
process  issued,  upon  application  of  such  she- 
riff or  other  officer  made  before  or  after  the 
return  of  such  process,  and  as  well  before  as 
after  any  action  brought  against  such  sheriff 
or  other  officer,  to  call  before  them,  by  rule  of 
court,  as  well  the  party  issuing  such  process 
as  the  party  making  such  claim,  and  thereupon 
to  exercise,  for  the  adjustment  of  such  claims, 
and  the  relief  and  protection  of  the  sheriff  or 
other  officer,  all  or  any  of  the  powers  and  au- 
thorities hereinbefore  contained,  and  make 
such  rules  and  decisions  as  shall  appear  to  be 
just,  according  to  the  circumstances  of  the 
case;  and  the  costs  of  all  such  proceedings 
shall  be  in  the  discretion  of  the  Court." 

By  the  first  section  of  the  act,  the  per- 
sons claiming  the  relief  of  the  act  must, 
in  the  affidavit  on  which  their  application 
is  founded,  state  that  they  do  "  not  in  any 
manner  collude  with  such  third  party/* 
From  the  reference  made  from  the  sixth  to 
the  first  section,  we  should  be  led  to  con- 
clude that  the  sheriff,  in  his  application, 
was  also  bound  to  swear  that  his  application 
was  without  collusion  with  any  of  the 
claimants.  It  has  been  hitherto  the  prac- 
tice of  sheriffs  in  such  cases,  to  make  such 
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a  denial ;  and  that  such  denial  was  neces- 
sary, was  intimated  by  the  Court  of  Exche- 
quer, in  the  case  of  Cook  v.  Robert  Allen, 
2  Dowl.  Prac.  Cas.  1 1 .  Mr.  Justice  Pat- 
teson,  in  the  King's  Bench  Practice  Court, 
last  Easter  term,  gave  a  similar  intimation. 
Mr.  Justice  Littledule,  in  a  late  case,  not 
yet  reported,  was  of  opinion  that  a  denial 
of  collusion  on  the  part  of  the  sheriff  was 
not  necessary,  as  it  must  be  taken  from  the 
feet  of  his  application,  that  he  does  not 
collude.  With  all  due  deference  to  this 
opinion,  we  think  that  it  is  necessary 
such  a  denial  should  be  made.  The 
sixth  section  gives  the  same  relief  as  is 
granted  by  the  first;  and  therefore  it  is 
only  reasonable  to  conclude  that  it  must  be 
given  on  the  same  terms-  One  of  those 
terms  is  the  denial  of  collusion ;  and  there- 
fore it  should  seem  that  the  sheriff  ought  to 
deny  it.  In  support  of  this  opinion  it  is  to 
be  observed,  that  it  was  decided  in  the  case 
of  Anderson  v.  Calloway,  1  Dowl.  Prac.  Cas. 
6*36,  that  tie  sheriff  is  not  entitled  to  relief 
under  the  Interpleader  Act,  if  he  pays  over 
the  money  to  the  execution  creditor  after 
notice  of  a  daim  by  a  third  party.  Both 
by  the  'Words  of  the  act;<ajtti  by  analogy,  it 
should  seem  that  such  a,  dcaial  is  necessary 
on  the  part  of  the  sheriff,  when  he  applies 
far  relief  under  this  act. 

When  on  the  sheriff's  rule  the  claimant 
does  not  appear,  but  the  execution  creditor 
does  appear,  it  has  been  decided,  in  the  case 
of  Bawdier  v.  Smith,  1  Dowl.  Prac.  Cas. 
417,  that  the  Court  will  bar  the  adverse 
claim  as  to  the  sheriffs  ;  but  when  the 
claimant  does  appear,  and  the  execution 
creditor  does  not  appear,  Mr.  Justice  Little- 
dale,  in  the  King's  Bench  Practice  Court, 
during  the  last  term,  was  of  opinion  that 
the  Court  had  no  power  to  take  such  a 
step,  for  the  third  section  of  the  act  only 
gave  power  to  bar  third  parties.  He  inti- 
mated, that  in  such  a  case  the  Court  might 
stay  the  proceedings  of  the  execution  cre- 
ditor. This  was  not  an  opinion  necessarily 
arising  out  of  the  case  before  him,  and 
therefore  can  only  be  regarded  as  an  obiter 
dictum.  It  is  but  reasonable  that  the  Court 
should  interfere  in  some  such  way,  or  other- 
wise the  relief  of  the  sheriff  would  not  be 
complete. 


THE  LATE  Wm.  COOKE,  Esq.,  K.  C. 


which  it  was  stated,  from  information  which 
we  thought  might  be  safely  relied  on,  that 
Mr.  Cooke  was  born  in  London ;  that  his 
father  was  a  respectable  jeweller ;  that  he 
received  his  education  in  the  neighbour- 
hood of  the  metropolis ;  and  we  were  then 
unable  to  learn  whether  he  was  sent  to  any 
university.  Some  of  these  particulars  we 
find  were  erroneously  stated ;  and  we  have 
now,  on  the  best  authority,  to  say  that  the 
following  is  a  correct  account  of  Mr.  Cooke's 
parentage,  and  supplies  the  information  we 
were  unable  to  give  regarding  the  univer- 
sity to  which  he  belonged : — 

Mr.  Cooke  was  born  in  Calcutta,  where 
his  father  was  a  member  of  the  Council. 
He  was  brought  to  this  country  at  an  early 
age ;  was  educated  at  Harrow  School,  and  was 
afterwards  a  member  of  Emanuel  College 
Cambridge.  The  disposition  which  Mr. 
Cooke  has  made  of  his  property  was  also 
inaccurately  represented  in  our  memoir. 
He  has  left  every  thing  he  possessed  to  his 
widow. 


We  infer  that  the  rest  of  our  biographical 
notice  is  perfectly  accurate.  We  are  at  all 
times  desirous,  as  well  in  discharge  of  a 
public  duty,  as  from  respect  to  the  amiable 
feelings  of  surviving  relations,  to  do  jus- 
tice to  the  merits  of  the  departed,  and  cor- 
rectly to  narrate  the  incidents  of  their  lives; 
and  generally  we  have  succeeded  in  obtain- 
ing our  information  from  sources  which 
ensured  its  authenticity. 

INTRODUCTORY  LAW  LECTURE  AT 
KING'S  COLLEGE. 


Wi  published,  in  October  of  the  last  year, 
a  memoir  of  the  late  William  Cooke,  Esq., 
the  King's  Counsel  (vol.  4.  jp.  374),  in 


Wb  have  been  favoured  with  a  copy  of  Pro- 
fessor Spurrier's  Introductory  Lecture,  at 
King's  College,  London,  on  the  5th  of  Nov. 
and  proceed  to  give  such  notice  of  it  as  our 
limits  will  permit.  He  commences  by  ob- 
serving on  the  general  importance  of  encou- 
raging improvements  in  legal  education,  and 
the  advantages  which  are  afforded  by  means 
of  public  lectures.  The  example  of  the 
Continental  Universities  is  adverted  to, 
and  the  result  of  their  superior  system  of 
instruction,  is  evidenced  by  the  fame  of  their 
many  distinguished  jurists.  In  answer  to 
the  anticipated  remark,  that  their  law  differs 
from  our  own,  the  Professor  directed  the 
attention  of  his  hearers  to  America,  whose 
laws  sprung  from  the  same  source,  and 
notwithstanding  some  alterations,  were  sub- 
stantially the  same  as  those  of  England. 
He  considered  that  the  merits  of  the  Ameri- 
can system  were  proved  by  the  earlier  im- 
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provements  which  had  been  effected  in  the 
law.  Referring  to  the  changes  which  had 
been  recently  made  in  this  country,  he  said— 

"  Amongst  others  we  have  enabled  tenants 
in  tail  to  convey  an  estate  in  fee  simple,  with- 
out fine  or  recovery ;  America  has  long  ago 
enabled  them  to  do  so.  The  necessity  of  a  line 
to  bar  the  dower  of  a  married  woman  has  been 
dispensed  with ;  America  had  dispensed  with 
it  before  us.  Real  estate  has  been  rendered 
liable  as  assets  for  the  payment  of  all  debts ; 
America  had  already  declared  it  liable.  We 
have  shortened  the  time  of  limitation  as  to 
actions  relating  to  real  property ;  America  had 
set  us  the  example.  As  one  or  our  latest  acts, 
we  have  at  length  admitted  relations  by  the 
half-blood  to  the  inheritance,  and  allowed 
parents  to  become  heirs  to  their  children;  but 
America  had  first  taught  us  the  value  of  the 
change,  and  enabled  us  to  take  advantage  of 
her  experience  in  effecting  it. 

"  With  such  results,  can  we  doubt  the  value 
of  the  legal  education  of  that  country  ?  Is  it  not 
fair  to  presume  that  it  is  the  legal  education  of 
the  Americans  which  has  opened  their  eyes  to 
the  expediency  of  changes  to  which  we  have  so 
long  remained,  blind  ?  and  which  has  enabled 
them  to  carry  into  execution  measures  which 
it  now  can  be  our  only  praise,  that  we  are  not 
restrained  by  false  notions  of  shame  from  imi- 
tating ?  In  some  of  those  alterations  they  have 
perhaps  gone  further  than  sound  policy  war- 
ranted ;  and  in  a  few, — I  allude  more  particu- 
larly to  the  abolition  of  the  law  of  primogeni- 
ture,—they  have  set  an  example  which  I  earn- 
estly hope  we  shall  be  slow  to  adopt.  But  let 
us  remember,  that  in  many  things  they  have  led 
the  way,  where  we  have  been  glad  to  follow ; 
and  in  all  we  have  the  light  of  their  experience, 
by  which  to  see  more  clearly  the  difficulties  of 
our  road." 

In  speaking  of  the  Inns  of  Court,  Pro- 
fessor Spurrier  pointed  out  the  falling  off 
which  took  place  at  the  English  Universi- 
ties in  the  method  of  public  instruction,  at 
the  time  the  former  underwent  a  similar  de- 
terioration. As  this  has  not  been  generally 
noticed,  we  extract  the  remarks  on  that 
subject :  — 

"  A  greater  similarity  may  be  traced  between 
the  course  of  education  pursued  at  the  period 
to  which  I  allude  in  our  inns  of  Court,  and  the 
course  then  followed  at  our  universities,  than 
many  of  my  hearers  may  perhaps  be  aware. 
For  the  system  of  education  at  our  universities 
has  undergone  no  inconsiderable  change, 
although  not  that  total  change  which  has  taken 
place  in  our  inns  of  court. 

"  Originally  the  whole  business  of  education 
in  our  universities  was  carried  on  through  the 
medium  of  public  lectures  delivered  by  the 
graduates.  The  college  tutor  either  existed 
not,  or,  if  he  existed,  had  little  or  no  share  in 
the  public  instruction  which  was  the  basis  of 
every  degree.  The  university  alone  supplied 
all  the  necessary  means  of  education.  The  ex- 


istence of  colleges  was,  indeed,  of  later  date ; 
they  were  mere  accessories  to  the  university, 
■nrf  owed  their  origin  to  the  difficulties  of  pro- 
viding suitable  residence  and  maintenance  for 
those  scholars  whom  the  opportunities  of  edu- 
cation afforded  by  the  universities  soon  col- 
lected to  one  spot,  in  numbers  far  greater  than 
the  existing  accommodations  of  that  spot  could 
satisfy.  Each  degree  in  the  different  faculties, 
whether  of  theology,  of  law,  of  medicine,  or  of 
arts,  was  obtained  only  after  a  full  attendance 
on  the  public  lectures  of  the  university.  He 
who  had  attained  the  degree  of  bachelor  still 
pursued  his  education  by  the  attendance  on  the 
course  of  lectures  prescribed  for  obtaining  the 
higher  degree  of  master  or  doctor ;  and,  when 
this  had  been  attained,  the  graduate  in  his  turn 
beeame  entitled,  and  indeed  for  a  limited  time 
compelled,  to  afford  to  other  students  the  same 
means  of  instruction  in  his  faculty  of  which  he 
had  himself  enjoyed  the  benefit. 

"  At  our  Inns  of  Court  the  business  of  legal 
education  was  carried  on  in  a  manner  so  simi- 
lar as  scarcely  to  admit  of  a  distinction.  If 
the  University  had  its  public  lectures,  its  acts, 
and  its  opponencies,  the  Inns  of  Court  had  their 
public  readings,  their  mootings  of  cases,  and 
their  exercises.  There,  too,  those  who  had 
completed  their  own  education  by  a  full  attend- 
ance for  a  long  series  of  years  on  the  public 
lectures  of  the  reader  ana  double  reader,  be- 
came teachers  in  their  turn;  and,  by  their 
reading,  offered  to  the  student  the  same  course 
of  public  instruction  by  which  they  had  them- 
selves gained  at  once  their  qualification  and 
their  permission  to  practise  at  the  bar.  Like 
the  bachelor  of  the  University,  the  newly-called 
barrister  still  pursued  his  course  of  education ; 
nor  was  permitted  to  undertake  the  cause  of 
the  client,  until  a  further  course  of  study,  a 
further  attendance  on  the  leadings  of  his  Inn 
had  completed  his  qualification.  Thus,  then, 
whilst  at  the  Universities,  the  under-gradnate 
was  attending  the  public  lectures  and  Keeping 
his  acts  and  opponencies ;  at  the  Inns  of  Court, 
the  student  was  attending  the  public  readings 
and  keeping  his  mootes  and  his  exercises :  ob- 
taining at  length  the  degree  of  bachelor,  the 
former  continued  to  attend  the  lectures  of  the 
University,  and  to  keep  a  new  series  of  acts 
and  opponencies :  whilst,  called  to  the  degree 
of  barrister,  the  latter  renewed  his  attendance 
on  the  public  readings  of  his  inn,  and  continued 
to  put  nis  cases  and  to  argue  them.  The  edu- 
cation of  each  being  thus  effectively  completed, 
the  one  obtained,  with  his  degree  of  master  or 
doctor,  the  privilege  of  giving  public  lectures 
in  his  own  faculty,  the  other  his  permission  to 
practise  at  the  bar ;  and  each  incurred,  for  a 
time  at  least,  the  liability  of  being  called  on 
to  give  his  lectures  and  his  readings  in  his 
turn." 

The  following  observations  on  the  relative 
advantages  to  be  derived  from  the  Lecture 
Room  and  the  Chambers  of  the  Practitioner, 
are  worthy  of  attention : — 

"  It  is  by  that  attendance  [at  Chambers],  and 
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by  that  attendance,  only,  that  competent  know- 
ledge of  a  practical  nature  can  be  acquired. 
Practical  knowledge  has,  indeed,  been  too  often 
pat  forward  in  a  more  promising  light  than  it 
deserves.  It  has  been  made,  like  the  actio  of 
the  orator^  the  first,  the  second,  and  the  third 
thing  needful.  Not  that  I  should  be  disposed 
to  quarrel  with  any  degree  of  importance  which 
may  be  given  to  it,  provided  only  the  value  of 
the  far  more  important  knowledge  of  princi- 
ples be  not  postponed  to  it.  It  is  an  acquaint- 
ance with  the  principles  of  the  law  which  can 
alone  constitute  the  sound  lawyer ;  without  it  a 
knowledge  of  the  practice  of  any  particular 
branch  of  the  law  is  of  little  use.  Practical 
knowledge,  to  be  effective,  must  be  built  upon 
the  foundation  of  knowledge  of  principles. 

"  It  is  precisely  this  knowledge  of  principles 
which  the  chambers  of  the  practitioner  are  ill 
calculated^— -may  I  not  say,  are  incompetent  ? — 
to  supply.  I  am  well  aware,  that  from  time  to 
time  attempts  have  been  made  by  different  gen- 
demen,  to  afford  to  their  pupils  the  additional 
advantages  of  a  course  of  lectures  in  their  cham- 
bers. And  well  have  those  gentlemen  deserved, 
I  will  not  say  of  their  pupils  only,  but  of  the 
profession  and,  may  I  not  add  ?  of  the  public. 
But  such  attempts,  highly  useful  as  they  are, 
are  not  of  a  nature  to  supply  the  want  of  pre- 
paration of  which  I  have  been  speaking.  In 
the  first  place,  it  is  to  be  remembered  that  they 
are  made  by  particular  individuals  only  $  they 
are  not  adopted  by  alf :  even  in  those  instances 
where  the  lectures  have  been  commenced  suc- 
cessfully, many  reasons,  amongst  others,  the 
probable  increasing  avocations  of  the  lecturer, 
and  the  limited  number  of  the  pupils,  too  often 
concur  to  render  their  continuance  uncertain. 
Again,  the  lectures  will  probably,  if  not  neces- 
sarily, be  confined  to  the  particular  branch  of 
the  law  to  which  the  practice  of  the  lecturer  has 
relation.  Without  doubt,  the  institution  of 
such  lectures  will  always  be  found  highly 
useful ;  and  I,  for  one,  rejoice  in  their  exist- 
ence, as  a  proof,  at  onee,  of  the  increasing  de- 
mand for  what  I  will  venture  to  term  a  better 
quality  of  legal  education,  and  of  the  readiness 
of  individual  practitioners  to  lend  their  aid  in 
meeting  that  demand.  But  the  usefulness  will 
he  confined, — and  perhaps  it  will  not  be  too 
much  to  say  that  it  will  be  rendered  more  effect- 
ive, in  proportion  as  it  is  confined, — to  affording 
to  the  student,  who  is  acquainting  himself  with 
the  practice  in  one  particular  branch  of  the 
law,  a  knowledge  of  the  principles  more  imme- 
diately applicable  to  that  branch,  and  on  which 
the  practical  part  of  it  is  founded.  The  student 
will  still  have  to  seek  the  means  of  gaining  a 
competent  knowledge  of  our  law  ana  its  prin- 
ciples, generally,  and  as  it  were  in  the  outline, 
before  he  can  effectually  avail  himself  of  the 
particular  lectures  of  the  private  practitioner, 
even  where  they  may  be  open  to  him." 

The  Lecture  contains  many  remarks  on 
the  best  means  of  acquiring  a  knowledge  of 
the  law,  and  the  advantages  which  are  now 
affoaded  to  facilitate  the  progress  of  the 


student.  It  also  comprises  some  general 
reflections  on  the  nature  of  our  system  of  ju- 
risprudence, and  the  changes  which  are  in 
progress  under  the  various  Commissions  of 
Inquiry  into  the  state  of  the  law.  From 
the  following  passage,  we  may  reckon  Mr. 
Spurrier  as  an  opponent  of  the  scheme  of 
Codification. 

"  It  was  once  the  passing  fancy  of  the  day, 
that,  amongst  other  advantages  to  be  derived 
from  a  system  of  codification,  it  would  tend  to 
remove  this  reproach  [of  the  number  of  our 
law  books].  But  the  example  of  France  has 
shown  us,  that,  under  circumstances  far  more 
favourable  to  the  experiment  than  our  own 
country  happily  exhibits,  a  new  code  has  only 
added  a  new  and  more  extensive  library  of  law 
to  the  old  collection  of  law  books,  to  which  it 
has  rather  increased  than  diminished  the  neces- 
sity of  continual  reference." 


ABSTRACTS  OF  RECENT  STATUTES. 


STAGS  AND   HACKNEY  CARRIAGES. 

3  &  4  W.  4.  Cap.  48. 

The  2  &  3  W.  4.  c.  120/  regulated  the  num- 
ber of  passengers  allowed  to  be  carried  on  the 
outside  of  any  stage  carriage,  and  the  distri- 
bution or  placing  or  manner  of  carrying  them, 
and  required  a  separate  division  or  space  to  be 
allotted  for  luggage  on  the  top  or  roof  of  the 
stage. 

This  is  repealed  by  the  present  act $  but  the 
former  act  remains  in  force,  by  which  a  pe- 
nalty is  inflicted  for  conveying  a  greater  num- 
ber of  passengers  on  the  outside  than  is  spe- 
cified in  the'  license  (§1). 

The  following  are  the  enactments  in  lieu  of 
the  clauses  repealed : — 

Stage  carriages  with /bar  wheels  or  more, 
the  top  or  roof  of  which  shall  not  be  more 
than  eight  feet  and  nine  inches  from  the 
ground,  and  the  bearing  of  which  on  the 
ground  shall  not  be  less  than  four  feet  six 
inches  from  the  centre  of  the  track  of  the 
right  or  off  wheel  to  the  centre  of  the  track  of 
the  left  or  near  wheel,  if  such  carriage  shall 
be  licensed  to  carry  any  number  not  more  than 
nine  pasiengers,  shall  be  allowed  to  carry  not 
more  than  five outside ;  and  if  licensed  to  carry 
more  than  nine  and  not  more  than  twelve,  shall 
be  allowed  to  carry  not  more  than  eight  out* 
side ;  and  if  licensed  to  carry  more  than 
twelve  and  not  more,  than  fifteen,  shall  be  al- 
lowed to  carry  not  more  than  eleven  outside  ; 


•^— •> 


*  See  analysis  of  the  act.  vol.  5.  p.  86. 
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and  if  licensed  to  carry  more  than  fifteen  and 
not  more  than  eighteen,  shall  be  allowed  to 
carry  not  more  than  twelve  outside;  and  if 
licensed  to  carry  any  greater  number  than 
eighteen,  shall  be  allowed  to  carry  not  more 
than  two  additional  passengers  outside  for 
every  three  additional  passengers  which  such 
carnage  shall  be  so  licensed  to  carry  in  the 
whole.  But  in  no  case  a  greater  number  shall 
be  carried  on  the  outside  than  the  license  shall 
authorise  to  be  carried  on  the  outside ;  and  if 
any  greater  number  of  outside  passengers 
shall  be  carried  by  any  stage  carriage  than  as 
hereinbefore  specified,  or  if  any  outside  pas- 
senger shall  be  carried  by  any  stage  carnage 
not  licensed  to  carry  any  outside  passenger, 
the  driver  shall  forfeit  five  pounds  (§  2). 

The  several  numbers  of  outside  passengers 
allowed  to  be  carried  shall  be  reckoned  exclu- 
sive of  the  driver  and  the  conductor  or  guard ; 
and  no  child  in  the  lap  shall  be  counted  as  a 
passenger ;  and  no  child  not  in  the  lap,  but 
under  seven  years  of  age,  shall  be  so  counted, 
unless  there  shall  be  more  than  one;  and  if 
there  shall  be  more  than  one,  but  under  seven 
years  of  age,  then  two  of  such  children  shall 
be  accounted  equal  to  one  adult  person  (§  3). 

No  person  shall  be  allowed  to  sit  or  be  car- 
ried upon  any  luggage  placed  on  the  roof  of 
any  stage  carriage,  and  not  more  than  one  pas- 
senger or  other  person  shall  be  allowed  to  sit 
or  be  carried  upon  the  box  with  the  driver, 
under  a  penalty  on  the  driver  of  five  pounds 
(§  4). 

All  penalties  which  may  be  incurred  may  be 
recovered  by  information  or  complaint  before 
a  justice  of  the  peace  in  the  name  of  any  per- 
son who  will  inform  or  complain,  by  the  same 
ways  and  means  as  under  the  2  &  3  W.  4. 
c.  120  (§  5). 

All  pecuniary  penalties  imposed  by  this  or 
the  recited  act  shall  be  applied  to  the  use  of 
his  Majesty ;  provided  that  the  Commissioners 
of  Stamps  may  give  all  or  any  part  of  any  such 
penalties  to  any  persons  who  shall  have  de- 
lected the  offences  (§  6). 

The  act  lastly  recites  that  doubts  had  arisen 
whether  carriages  impelled  by  steam,  and  used 
for  the  conveyance  of  passengers  for  hire, 
were  hackney  carriages,  subject  to  the  duties 
and  regulations  imposed  and  enacted  by  1  &  2 
W.  4.  c.  22 ;  and  for  removing  such  doubts  it 
is  declared,  that  nothing  in  the  said  last  recited 
act  shall  extend  or  be  deemed  or  construed  to 
extend  to  any  carriage  drawn  or  impelled  by 
the  power  of  steam,  or  otherwise  than  by  ani- 
mal power  (§  7). 

SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XXXVI. 


The  act  3  &  4  W.  4,  c.  27,  provides  that  the 
old  forms  of  proceeding  in  real  actions  shall 
be  discontinued,  except  in  certain  cases  after 
the  31st  Dec.  1834.  Sect.  36. 

It  then  provides,  contemplating,  it  would 
seem,  the  inconvenience  or  injustice  that 
might  ensue  from  the  old  forms  of  procedure 
being  so  soon  abolished,  under  particular  cir- 
cumstances, that  in  case  there  shall  be  no 
right  of  entry  on  the -31st  Dec,  1834,  that  then 
real  actions  may  be  brought  as  theretofore, 
until  1st  June,  1835.    Sect.  37. 

And  it  then  further  provides,  that  in  the 
same  circumstances,  the  same  modes  of  action 
may  be  brought  even  after  the  1st  June,  1835 ; 
but  then  within  the  time  prescribed  by  the  act 
for  the  pursuit  of  remedies  in  real  actions. 
Sect.  38. 

It  would  then  appear,  that  after  the  1st 
June,  1836,  a  twenty  years  tide  might  be  safely 
accepted,  as  actions  brought  after  that  time, 
although  in  the  old  form,  are  confined  to  the 

Seriod  of  twenty  years,  prescribed  by  the  act; 
ut  the  effect  or  the  39th  sec.  of  the  act,  which 
enacts  that  no  descent,  cast,  discontinuance, 
or  warranty,  after  the  31st  Dec.,  1833,  shall 
toll  or  defeat  a  right  of  entry  or  action,  will, 
in  fact,  abolish  the  ancient  remedies  altoge- 
ther after  the  lapse  of  twenty  years  from  the 
last  period,  as  the  effect  of  that  clause  will  be 
to  exclude  any  person  whose  right  of  entry 
shall  not  have  been  taken  away  in  the  way 
prescribed  by  that  clause  before  the  31st  Dec. 
1833,  from  availing  himself  of  the  37th  and 
38th  sections  of  the  act,  and  consequently  a 
twenty  years'  title  may  be  taken  after  the  3lst 
Dec,  183-'*,  when  there  shall  have  been  no 
descent,  &c,  to  defeat  the  right  of  entry 
before  that  period.  E.  O. 

UNIFORMITY  OP  PR0CB88  ACT. — DISTRINGAS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
The  specific  remedy  which,  with  deference 
I  recommend,  is  that  for  the  present  proceed- 
ings to  obtain  a  writ  of  distringas,  there  be 
substituted  the  entry  of  an  appearance  for  the 
defendant  see.  stat.  This  simple  remedy  would 
render  the  statute  in  question  consistent  with 
itself.  Ambulator. 


OV   THB  DOUBTS   RELATING   TO  THR  LIMITA- 
TION OF  ACTIONS  ACT. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
The  following  observations  are  submitted  in 
answer  to  the  communication  of  a  Convey- 
ancing Counsel. 


PRACTICE. — TIMR  FOR  PLEADING. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

In  exercise  of  the  privilege  of  a  subscriber 
to  your  valuable  work,  and  wishing  to  avail 
myself  of  an  opportunity  of  contributing  infor- 
mation to  your  readers,  1  beg  to  apprise  them 
of  a  decision  made  by  Mr.  Justice  Littledale, 
in  the  Bail  Court,  in  the  term  just  expired, 
upon  a  point  of  practice. 

By  a  general  rule  of  all  the  Courts,  Mich. 
T.  3  W.  4,  reg.  12,  it  is  ordered,  that  «|  in 
case  the  time  for  pleading  to  any  declaration, 
or  for  answering  any  pleading,  snail  not  have 
expired  before  the  10th  Aug.  in  any  year,  the 
party  called  on  to  plead,  reply,  &c,  shall  have 
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the  same  number  of  days  for  that  purpose  after 
the  21th  day  of  October,  as  if  the  declaration 
or  preceding  pleading  hud  been  delivered  or 
filed  on  the  24th  day  of  October." 

In  •*  Bradst'tck  v.  /Ptfwii/'.thecaseto  which 
I  allude,  the  time  for  pleading  to  the  decla- 
ration expired  on  the  :Mth  July ;  the  defendant 
obtained  several  orders  for  time  to  plead,  the 
last  of  which  expired  on  the  Y2th  Aagnst. 
On  the  15th,  judgment,  for  want  of  a  plea 
(defendant  neglecting  to  take  out  another 
summons  for  time,)  was  signed,  under  the 
impression,  that  as  the  original  time  for  plead- 
ing to  the  declaration  had  expired  before  the 
10th  day  of  August,  it  could  not  by  any  con- 
struction be  said  to  come  within  the  above 
cited  rule ;  but  the  Court  decided  otherwise, 
saying,  that  the  office  for  receiving  pleas  was 
by  intendment  of  law,  if  not  so  in  point  of  fact, 
closed  between  the  10th  August  and  24th 
October,  and  therefore  *tl  aside  thejndgment, 
but  without  costs.  T.  W.  H. 


LAW  OF  ATTORNEYS. 

No.  XI. 


NEGLIGENCE. 


ON   THE    DOUBTS  RELATING  TO    THE   DOWER 

ACT. 

7b  the  Editor  of  the  Legal  Observer, 
Sir, 
In  the  letter  I  wrote  to  you  on  this  subject 
{amte,  p.  45),  I  endeavoured  to  state  my  opi- 
nion in  as  few  words  as  possible.  I  am  afraid 
that  has  been  the  cause  of  my  being  misunder- 
stood, as  otherwise  I  think  your  correspondent 
P— e  does  not  treat  me  fairly.  He  entirely 
throws  overboard  (ante.  p.  70)  the  proviso  at 
the  end  of  the  1st  section  of  the  3  &  4  W.  4, 
c.  74,  and  assumes  "  that  the  77 ih  section  of 
that  statute  does  relate  to  doirer/9  and  that  the 
word  •'  estate,"  in  that  section,  does  mean 
**  any  interest,  charge,  lien,  or  incumbrance*9 
It  was  precisely  that  which  I  meant  to  deny  ; 

and  I  think  r e  should  first  make  that 

foundation  secure  before  he  raises  his  super- 
structure.    The  construction  which  P e 

puts  upon  the  two  statutes  together,  seems  to 
be  this— that  the  wife  may,  if  she  please,  bar 
her  own  dower,  under  the  Fines  and  Reco- 
veries Act ;  but  if  she  ride  restive  and  don't 
choose  to  do  it,  then  the  husband  may  do  it  in 
defiance  of  her.  Can  any  thing  be  more  ab- 
surd }  It  seems  to  me  worse  than  sending  a 
£»*£/  d'elire  to  a  dean  and  chapter,  accom- 
panied by  the  statutes  aipteemuwre.  1  wouM  < 
ask  P  c  this  question.  Is  the  husband  to 
have  power  to  defeat  the  wife's  dower,  without 
first  applying  to  her  to  bar  it  herself  ?  If  not, 
I  am  afraid  we  shall  want  a  "  Judge  of  Con- 
ciliation "  to  settle  the  matrimonial  squabbles 
which  the  two  statutes  will  give  rise  to.  If  he 
is  to  have  that  power,  where  was  the  "  use  " 
of  the  enactment  regarding  dower  in  the  Fines 
and  Recoveries  Act  ?  1  am  now,  of  course, 
putting  the  case  only  of  women  married  after 
the  1st  Jan.  next.  In  conclusion,  I  beg  to 
inform  your  correspondent  G.  G.  {ante,  p.  71), 
that  he  will  find  the  proposition  of  the  gentle- 
man alluded  to  by  me,  set  out  at  length  in  the 
letter  of  your  correspondent  P—  — e,  which 
immediately  precedes  his.  J.  C. 


We  have  before  collected  the  cases  on  the 
subject  of  what  will  be  considered  negligence 
on  the  part  of  an  attorney  towards  his  client. 
The  following  case  may  he  added  to  those : — 

A.,  a  complainant  in  Chancery,  employed 

B.  as  his  solicitor,  during  whose  employment 
an  irregular  order  to  dismiss  the  bill  on  a  cer- 
tain day,  unless  publication  passed,  was  ob- 
tained; before  that  day  arrived  C.  was  ap- 
pointed the  solicitor  of  A.,  and  the  bill  having 
been  dismissed  because  no  step  was  taken  by 

C,  an  action  was  commenced  against  him  for 
negligence,  which  was  held  to  be  maintainable, 
because  he  could  have  conformed  with  the 
order,  or  should,  wilhin  the  time,  have  moved 
to  vacate  it  on  a  motion  for  a  new  trial. 

Lord  Lyndhurst,  C.  B.,  said,  I  am  of  opinion 
that  there  should  be  no  new  trial  in  this  case. 
The  complaint  made  by  the  plaintiff  in  his  decla- 
ration is,  that  the  replication  filed  by  Sylvester 
on  the  4th  of  May  was  not  followed  up  by  the 
defendant  Cole ;  and  that  by  reason  of  nis  neg- 
lect to  proceed,  in  obedience  to  the  order  of 
the  5th  of  May,  the  plaintiff's  bill  was  dis- 
missed, and  certain  costs  and  charges  thereby 
incurred.  It  is  said,  in  answer  to  this,  that 
the  motion  to  dismiss  the  bill  was,  according 
to  the  existing  practice  of  the  Court,  prema- 
ture ;  and,  therefore,  that  the  order  made  upon 
that  motion  was  irregular;  but,  as  the  order 
was  a  subsisting  order,  the  defendant  was 
bound,  either  to  conform  to  it,  or,  if  aware  of 
the  irregularity,  he  might  have  applied  to 
vacate  that  order.  If  he  did  not  think  proper 
to  make  that  application,  he  was  bound  to  act 
in  conformity  with  the  order;  and  I  cannot 
say  that  he  was  not  guilty  of  gross  negligence 
in  omitting  to  take  such  steps,  within  the  time 
limited  by  the  order,  as  would  have  prevented 
the  dismissal  of  the  bill.  But  it  is  then  said, 
that,  although  it  might  have  been  the  defend- 
ant's duty  to  act  in  obedience  to  the  order ; 
yet,  that  the  action  cannot  be  maintained,  be^ 
cause  the  plaintiff  could  have  obtained  no  ad- 
vantage if  he  had  proceeded  further  in  the 
suit.  The  contrary,  however,  appears,  as  he 
was  entitled  to  a  part  of  the  prayer  of  his 
bill,  and  to  his  costs  in  respect  of  that  part, 
out  of  the  general  fund ;  and  there  is  no 
ground  for  saying  that  this  would  have  been 
no  advantage.  It  is  clear  that  Cole  was  re- 
tained to  conduct  the  cause.  All  the  evidence 
is  one  way  upon  that  point ;  and  I  therefore 
think,  that  no  grounds  have  been  laid  to  in- 
duce the  Court  to  grant  a  new  trial. 

Bay  ley,  B. — I  am  of  the  same  opinion.  I 
think  that  the  question  as  to  the  retainer  was 
properly  put  to  the  jury,  as  it  involved  in  it 
a  question  of  time  prior  to  the  2d  of  May; 
and  that  there  was  sufficient  evidence  of  a 
retainer  before  that  time,  when  the  bill  was,  in 
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point  of  feet,  dismissed,  to  warrant  the  finding 
of  the  jury.  There  ie  another  question,  which 
is  a  question  of  law.  It  ii  said,  that  the  order 
was  an  order  irregularly  obtained,  and,  con- 
sequently, that  the  defendant  was  not  bound 
to  obey  it.  The  order,  however,  was,  in  fact, 
made  by  the  Court ;  and  we  are  at  liberty  to 
assume  that  Henson  and  Cole  did  not  know 
it  was  irregular ;  as,  whether  they  did  or  not, 
it  was  in  existence,  and  required  the  plaintiffs 
to  proceed,  at  the  peril,  of  the  bill  being  dis- 
missed with  costs.  Hie  disobedience  of  the 
order  is  that  of  which  the  present  plaintiff 
complains,  and  is  that  from  which  he  has  re- 
ceived a  damage.  It  is  said,  that  disobedience 
to  an  irregular  order  does  not  entitle  the  plain- 
tiff to  recover,  and  that  the  defendant  did  all 
he  could,  by  the  subsequent  applications  to 
restore  the  cause.  This  is  not  so ;  because  he 
should  have  applied  to  vacate  the  order,  instead 
of  acting  upon  it,  and  suffering  the  period  of 
time  to  elapse  duringwhich  he  could  ob- 
ject to  its  validity.  The  defendant's  diso- 
bedience then  produced  a  damage  to  the  | 
plaintiff;  and  there  is  nothing  in  this  case 
to  take  away  any  right  he  has  to  recover 
in  respect  thereof.  Heathcote  v.  Wilkinson 
will  not  interfere  with  this  decision;  there, 
the  question  was,  whether  the  negligence  of 
the  attorney  in  not  delivering  particulars  of 
set-off,  precluded  him  from  giving  evidence 
of  an  item  which  turned  out  not  to  be  pro- 
perly a  matter  of  set-off,  but  which  the  de- 
fendant was  entitled  to  insist  upon  the  allow- 
ance of,  under  the  general  issue ;  and  there- 
fore no  damage  legally  resulted  to  the  plaintiff 
in  consequence  of  the  neglect  of  the  attorney 
to  deliver  particulars  of  set-off. 

Frankland  v.  Cole,  2  C.  &  J.  590.— And 
see  Laidln-  v.  Elliott,  3  B.  &  C.  738.    MonU 

u  Jeffcrye*  {  Ry.  &  Moo.  317*    Reeee  v. 

p,  4  B.  &  Aid.  202. 
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BARRISTERS  CALLED. 
Michaelmas  Term,  1833. 


Lincoln's  Inn. 

Granville  John  Penn,  Esq. 

Thomas  Bond,  Esq. 

Eric  Rudd,  jun.,  Esq. 

John  Lewis,  Esq. 

William  Jameson  Dewdney,  Esq. 

Henry  Maddock,  Esq. 

Francis  Joseph  Gourdes  Watford,  Esq. 

George  Arkwright,  Esq. 

Peter  Laurie,  Esq. 

Charles  R.  Littledale,  Esq. 

Inner  Temple? 

Thomas  Moulden  Sherwood,  Esq. 
Charles  Hance,  Esq. 
William  Ramshay,  Esq. 
George  Garnett,  Esq. 
William  Shaw,  Esq. 
William  Patrick  Grant,  Esq. 
William  Kennedy  Bayley,  Esq. 
Thomas  Hare,  Esq. 
Charles  Webster,  Esq. 
Edward  Eyre  Williams,  Esq. 
Henry  Udall,  Esq. 
Joseph  Trotman,  Esq. 
Honorable  Henry  Spencer  Law. 
William  Lloyd  Birkbeck,  Esq. 

Middle  Temple. 

John  Sealy,  Esq. 
Alfred  Griffin,  Esq. 
Henry  Richard  Coyne,  Esq. 
George  Lister,  Esq. 
Henry  Charles  Sirr,  Esq. 

Gray's  Inn. 

William  Crawford,  Esq. 
James  Fremeillon,  Esq. 
Rowland  Gibson,  Esq. 


ATTORNEYS  TO  BE  ADMITTED, 
Hilary  Term,  1834. 

COMMON  PLBA8. 

Clerk's  Names.  To  whom  articled. 

Andrews,  Henry  Bartlett,  Upminster,  Essex.      Thomas  Townsend,    Romford,   assigned  to 

Messrs.  Wadeson  and  Duke,  Austin  Friars, 
and  by  them  assigned  to  John  Bishop,  Ser- 
jeant's Inn,  Chancery  Lane. 
Brown,  Charles  Joshua,  2,  Monument  Place,    William  Francis  Patterson,  Leamington. 

Edgbaston,  Warwick. 
Proctor,  William,  8,  Owen's  Row,  Islington.      Charles  Wells  Lovell,  14,  South  Square. 


RE-ADMISSIONS, 

KING'8  BENCH. 

Blencowe,  George,  late  of  the  Middle  Temple,  Cook,  John,  late  of  Cowbridge,  Glamorgan, 
but  now  of  Northampton.  now  of  Ledbury,  Hereford.  * 

Box  on,  Frederick,  of  Pinners  Hall,  Old  Broad  Falder,  Collingwood  Joseph,  Alnwick,  Nor- 
Street  thumberlana. 

Butt,  George,  Lincoln's  Inn,  articled  to  T.  Herbert,  Morgan,  Lampener,  Cardiganshire. 
Winch,  late  of  New  Sarum. 


Superior  Courts;  Lord  Chancellor ;  Rolls ;  King's  Bench. 
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SUPERIOR  COURTS. 


EoHr  Ctynutllar. 

DUTY  OF  A  RICBlVRR. 

TTie  Lerd  Chancellor,  again  observing  upon 
the  motion  against  Mr.  Newton,  the  receiver 
in  this  case,  said  he  had  looked  into  the  affida- 
vits carefully  with  a  view  to  put  an  end  to  the 
litigation.  He  found  that,  although  LordEldon 
had,  in  compassion  to  a  receiver  in  one  case, 
directed  a  reference  to  the  master  as  to  the 
state  of  the  accounts,  yet  the  receiver  was  ulti- 
mately compelled  to  pay  the  money  into  Court. 
The  appearance  of  the  pass-book  kept  by  Mr. 
Newton  warranted  a  like  reference  in  his  case, 
and  he  (the  Lord  Chancellor)  would  frame  an 
inquiry  in  such  a  way  as  would  put  an  end  to 
the  dispute. 

Dela/assey.  Crawshay,*  Nov.  16, 1833. 

Note,— Dillon  v.  Parker.   In  the  placitum  to 
the  report  of  this  case,  p.  59,  ante,  read  "  im 
posing  the  obligation  »  instead  of  "  the  ohjec 
'<**  to  elect,"  &c. 


ec- 


Hom  Court. 

WILL. — CONSTRUCTION 

A  hatband,  in  pursuance  of  marriage  arti- 
cles, charges  his  estates  with  an  annuity 
far  his  unfe  as  a  jointure  and  in  lieu  of 
dower.  By  his  will  he  confirms  the  settle- 
ment, and,  without  noticing  the  deed  of 
charge,  gives  an  annuity  of  like  amount 
to  his  widow.  Held,  that  this  tatter  is  in 
adaption  to  and  not  in  satisfaction  of  the 
former  annuity. 

By  indentures  of  settlement  made  in  1811, 
previous  to  and  in  contemplation  of  marriage 
between  Captain  Byng  ana  his  then  intended 
wife,  a  sum  of  8,(XX)f.,  advanced  partly  by 
himself  and  partly  by  the  lady's  father,  was 
vested  in  the  purcnase  of  three  per  cent,  con- 
solidated bank  annuities,  in  the  names  of  trus- 
tees, to  permit  the  husband,  from  and  after 
the  marriage,  to  receive  the  dividends  and 
interest  during  his  life,  with  remainder  to  the 
wife  for  her  life,  if  she  should  survive  her  hus- 
band ;  and  from  the  death  of  the  survivor,  the 
principal  was  to  go  to  the  children  of  the  mar- 
riage. By  a  covenant  in  the  same  indentures, 
Captain  Byng  bound  himself  that  in  case  he 
should  succeed  to  the  title  and  estates  of  Vis- 
count Torrington,  (to  which  he  was  then  heir 
presumptive)  he  would  charge  the  estates  with 
an  annuity  of  400/.  for  his  ladv,  in  lieu  of 
dower.  He  did  succeed  to  the  title  and  estates 
in  1814,  and  executed  a  deed  charging  the 
estates  with  the  said  annuity,  to  be  paid  to 
Lady  Torrington  from  and  after  his  own  de- 
cease, aa  long  as  she  should  remain  a  widow. 
His  lordship,  by  his  will,  dated  in  1830,  re- 
citing and  confirming  the  marriage  settlement, 
directed  the  trustees  to  whom  he  devised  his 
estates,  to  raise  and  pay  half-yearly  to  Lady 

*  Fide  ante,  p.  46. 


Torrington  an  annuity  of  400/.,  which  was  to 
cease  if  she  should  marry  a  second  husband. 
He  afterwards  added  a  codicil,  but  did  not 
alter  the  provision  made  for  his  lady;  nor  did 
he,  either  in  his  will  or  codicil,  take  notice  of 
the  deed  executed  in  1814.  A  question,  there* 
fore,  arose  on  the  will,  and  was  now  brought 
in  an  amicable  suit  before  the  Court;  it  was 
whether  the  testator  intended  that  his  lady 
should  have  two  annuities,  or  that  the  latter 
was  in  satisfaction  of  that  covenanted  for  by 
the  marriage  settlement. 

Air.  Bicsersteth  and  Mr.  Wroy,  in  behalf  of 
Lady  Torrington,  submitted  that  there  was  no 
ambiguity  in  the  words  of  the  will,  and  that  it 
clearly  conferred  a  second  annuity  of  a  like 
amount.  It  recited  and  confirmed  the  provi- 
sions of  the  settlement,  and  then  gave  an  an- 
nuity of  400/.,  with  this  restriction,  however, 
that  it  was  to  cease  on  the  lady's  second  mar- 
riage, which  condition  was  not  expressed*  or 
even  suggested  by  the  provision  of  the  settle- 
ment. An  annuity  so  conditioned  could  not 
be  in  satisfaction  of  that  provided  by  the  cove- 
nant in  the  settlement. 

Mr.  P ember  ton  t  for  the  present  Viscount 
Torrington,  urged  that  the  provision  by  the 
will  was  substituted  for  and  in  satisfaction  of 
the  annuity  covenanted  for.  The  equal  amount 
of  the  sums  showed  the  intention  of  the  testa- 
or,  who  could  not  be  supposed  to  make  at 
double  provision  of  such  an  amount  to  his  lady 
out  of  an  estate  of  very  limited  yearly  income. 

The  Master  of  the  Rolls  was  of  opinion  that 
the  language  and  recital  in  the  will  clearly 
warranted  the  construction  in  favour  of  a 
double  annuity.  The  covenant  in  the  settle- 
ment was  carried  into  effect  by  an  independent 
deed  in  1814,  according  to  the  understanding 
and  with  the  consent  of  all  parties.  The  pro- 
vision made  by  that  deed  was  not  superseded 
by  the  will,  but  a  second  annuity  of  the  same 
amount  was  added.  This  must  be  the  legal 
construction  of  the  will,  although  it  may  be 
that  the  testator  did  not  intend  it  The  ques- 
tion having  been  raised  in  an  amicable  way 
between  parties  so  nearly  related  and  on  the 
best  terms  with  each  other,  they  would,  no 
doubt,  come  to  an  arrangement  among  them- 
selves. 

Douce  v.  Lord  Torrington.— November  13, 
1833. 


Court  of  lUng**  Sencf>. 
[Before  the  four  Judges.] 

DBCRIT. — BREACH  OF  CONTRACT. 

fFhere  a  party  will  not  he  liable,  although  he 
does  not  fulfil  his  contract. 

This  was  an  action  for  deceit,  in  the  descrip- 
tion of  a  vessel  called  the  Louisa  Ogilvie, 
which  had  been  purchased  by  the  defendant  of 
the  plaintiff  for  1,300/.,  with  an  alleged  war- 
ranty that  she  was  copper  fastened,  which 
proved  to  be  incorrect.  At  the  trial  before 
the  Lord  Chief  Justice,  a  verdict  was  found  for 
the  plaintiff,  damages  120/.,  on  the  ground 
that  there  had  been  a  breach  of  the  warranty ; 
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Court  (if  ejrdjrqurr. 

OUTLAWRY. —  PRIVILEGE.— FUR. — AFFI- 
DAVIT. 

In  what  cote  the  Court  trill  not  set  aside  pro- 
ceedings to  outlawry. 

Knovles  showed  cause  against  a  rule  nisi,  for 
setting  aside  the  proceedings  to  outlawry  ob- 
tained   by   Taddy,    Serj.     There  were   two 
answers  to  this  rule:  I,  the  Court  would  not 
try  a  question  of  peerage  upon  motion  j  and,  2, 
the  defendant  was  too  late  in  his  application  to 
the  Court.    There  were  many  cases  in  which 
the  Court  had  refused  motions  to  discharge  out 
of  custody  peers  who  had  been  arrested,  upon 
the  ground  that  they  ought  to  plead  their  pri- 
vilege in  abatement ;  and  where  the  Court  in- 
terfered, it  had  always  been  on  behalf  of  an 
undisputed  title,  with  only  one  exception — 
that  of  the  present  defendant,  who  was  dis- 
charged by  the  Court  of  Common  Pleas  from 
a  capias;  but  the  effect  of  that  decision  was 
overturned  by  the  subsequent  decisions  of  the 
same  Court,  which  afterwards  refused  to  dis- 
charge this  defendant  from  a  writ  of  cu.  so., 
under  which  he  had  been  taken  in  execution 
(8  Bing.  65,  416 ;  9  Bing.  412).    The  defend- 
ant had,  in  more  than  one  case,  unsuccessfully 
pleaded  his  peerage.   Once  in  this  Court,  in 
Stirling  v.  Clayton,  1  Cromp.  &  Meeson,  241, 
where  he  was  plaintiff,  the  defendant  pleaded 
in  abatement  that  he  was  not  Earl  of  Stirling, 
to  which  the  plaintiff  replied  that  he  was ;  but 
the  Court  held  the  replication  to  be  bad,  be. 
cause  it  did  not  show  bow  he  was  entitled.  He 
now  came  before  the  Court,  therefore,  in  the 
character  of  a  person  who  had  twice  failed  in 
his  endeavours  to  prove  his  peerage ;  but,  at 
all  events,  he  was  too  late  in  his  application, 
because  the  capias,  which  was  the  foundation 
of  the  outlawry,  was  issued  so  for  back  as  No- 
vember, 1832,    and  the  plaintiff's   attorney, 
shortly  before  it  was  issued,  called  at  the  de- 
fendant's house,  saw  his  son,  and  told  him  he 
was  about  to  bring  an  action  against  his  father 
upon  two  bills  of  exchange  of  1600/.  each,  and 
the  son  said  he  would  acquaint  his  father  with 
it;  and  the  plaintiff's  attorney  called  again  in 
the  spring  of  1833,  and  told  two  sons  of  the 
defendant  that  the  proceedings  were  in  pro- 
gress.   The  defendant  in  his  affidavit  did  not 
swear  precisely  that  he  was  unacquainted  with 
the  proceedings  until  lately,  however  he  might 
wish  the  Court  to  infer  that  to  be  the  fact. 
He  swore  that  he  had  been  informed  within  a 
few  days  past  that  the  plaintiff  had,  in  November 
1832,  made  an  affidavit  of  debt  against  him  in 
2300/.,  to  hold  him  to  bail  as  a  commoner,  but 
that  no  further  proceedings  had  been  taken  for 
several  months  afterwards ;  and  it  now  appears 
that  the  plaintiff  had  issued  an  exigent,  directed 
to  the  sheriff  of  Middlesex,  against  him,  and 
that  the  last  of  the  proclamations  under  the  writ 
was  made  on  the  8th  of  August  last  past,  with 
all  which  " proceeding"  (in  the  singular  num- 
ber) plaintiff  was  unacquainted  until  he  was  in. 
formed  thereof  on  Saturday  last  past.    Now, 
the  word  *•  proceeding"  referred  only  to  the 
proclamation  under  the  exigent,  and  the  plain- 


I  tiff's  attorney  took  pains  to  acquaint  him  with 
the  proceedings  when  they  originated. 
The  Court  called  upon  Taddy,  Serj.  to  an- 
swer the  last  point.  He  contended  that  the 
construction  contended  for  was  too  critical; 
that  the  word  '•  proceeding"  must  be  taken  to 
mean  "proceedings/'  and  that  the  affidavits 
must  be  construed  to  mean  that  the  defendant 
was  not  acquainted  with  any  of  the  proceedings 
until  the  Saturday  before  the  motion  was 
made. 

Lord  Lyndhurst  said,  that  he  had  no  doubt 
upon  the  point.  A  capias  against  the  defendant 
was  issued  in  November,  1832,  and  that  capias 
was  the  foundation  of  the  proceedings  to  out- 
lawry,  which  the  defendant  now  sought  to  set 
aside  ;  and  the  objection  was  to  this  writ  of 
capias,  which  it  was  said  would  not  lie  against 
the  defendant  It  therefore  lay  upon  the  de- 
fendant to  show  that  he  knew  nothing  of  that 
writ,  until  a  little  before  the  application  to  the 
Court;  but  so  far  from  satisfying  the  Court  of 
that  fact,  the  Court  were  satisfied  that  he  did 
know  of  it.  The  rule  must,  therefore,  be  dis- 
charged with  costs. 

Rule  discharged,  with  costa.—Anderdon  v. 
Alexander  Humphrey,  commonly  coiled  the  Earl 
of  Stirling,  M.  T.  1833.    Excheq. 


PLKA. — NULLITY. 


A  plea  being  delivered  after  9  o*cioch  in  the 
evening,  cannot  be  treated  as  a  nullity, 
and  a  judgment  signed  on  that  ground,  and 
no  notice  having  been  given  of  the  objec- 
tion to  the  defendant,  tens  set  aside. 

This  was  a  rule  calling  upon  the  defendant 
to  show  cause  why  an  order  of  Faughon,  B., 
for  setting  aside  the  interlocutory  judgment 
which  had  been  signed  by  the  plaintiff,  should 
not  be  discharged.  The  declaration  in  this 
action  was  delivered  on  the  24th  of  June,  in- 
dorsed to  plead  in  eight  days.  On  the  25th 
the  defendant  demanded  oyer  of  the  bond  on 
which  the  action  was  brought.  On  the  2d 
of  July,  oyer  was  granted.  The  next  day 
July  3rd,  was  the  last  day  for  giving  notice 
for  the  assizes ;  and  in  the  evening,  at  half 
past  nine,  a  plea  of  non  est  factum  was  de- 
livered. The  plea  was  left  at  the  plaintiff's 
attorney's  office,  and  received  and  not  returned; 
nor  was  any  notice  given  that  there  was  an 
objection  to  the  plea  on  the  account  of  the 
time  at  which  it  was  delivered-  The  plaintiff 
waited  till  the  16th  of  July,  and  then  signed 
judgment.  Wightman  now  contended  that  the 
rule  of  H.  T.  1  W.  4.  §  9,  requiring  all  pro- 
ceedings to  be  served  before  9  o'clock,  the 
plaintiff  was  at  liberty  to  treat  the  plea  which 
was  delivered  after  that  hour  as  a  nullity,  and 
that  he  had  so  treated  it,  and  signed  judgment. 

Per  Cur.  We  think  in  this  case  there  ought 
to  be  no  rule.  The  conduct  of  the  plaintiffs 
attorney  is  calculated  to  delude  the  defendant. 
The  attorney's  office  is  open,  and  the  plea 
is  delivered  there  at  half  past  nine,  ana  no 
objection  made.  The  defendant  had  the  same 
time  for  pleading  after  oyer  had  been  granted, 
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as  he  had  before  It  was  demanded.  There  was 
time,  therefore,  for  the  defendant  to  have  de- 
livered the  plea  afresh,  if  he  had  been  aware 
of  the  objection,  and  the  plaintiff  was  not  en- 
titled to  treat  it  as  a  nullity. 

Rule  refused. — Hartley  and  others,  execu- 
tors, v.  Parian,  M.  T.  1833.  Bxeh. 


SITTINGS  IN  CHANCERY, 
In  and  after  Michaelmas  Term. 


LORD  CHAKCSLLOft. 


Monday   December  2  |  The  First  SeaL 


Tuesday  - 

Wednesday 

Thursday 

Friday     - 

Saturday  - 
Monday  - 
Tuesday 

Wednesday 

Thursday 

Friday 

Saturday 

Monday  - 

Tuesday  - 
Wednesday 
Thursday 

Friday     - 

Saturday 


4  V  Rehearings  &  Appeals. 
6  |  Second  SeaL 

Rehearings  &  Appeals. 


10  J 


10 

11  I  Third  SeaL 

121 

13  >  Rehearings  &  Appeals. 

14  J 

16  |  Fourth  SeaL 

171 

15  V  Rehearings  &  Appeals. 

19  J 

20  |  Fifth  Seal. 

21  |  Petitions. 


TICK  CHANCELLOR. 


Monday  December  2  |  The  First  Seal. 
Tuesday   -        -       3^  Pleas,  Demurrers,  Ex- 


Wednesday 
Thursday - 

Friday 

Saturday  - 
Monday  - 
Tuesday   - 

Wednesday 

Thursday  - 


Saturday  - 

Monday   - 

Tuesday  - 
Wednesday 
Thursday  - 

Friday      - 

Saturday  - 


4  V  ceptions,  Further  Di- 

5  J  rections,  &  Causes. 

6  |  Second  Seal. 

7  f  Pleas,  Demurrers,  Ex- 
9  >  ceptions,  Further  Di- 

10  )  rections,  and  Causes. 

11  |  Third  Seal. 

12 -j  Pleas,  Demurrers,  Ex- 

13  >  ceptions,  Further  Di- 

14  j  rections,  and  Causes. 

16  |  Fourth  SeaL 

1 7  )  Pleas,  Demurrers,  Ex- 

18  >  ceptions,  Further  Di- 

19  S  rections,  and  Causes 

20  |  Fifth  Seal. 

21  j  Petitions. 


In  the  interval  between  the  last  day  of  Mi- 
chaelmas Term  and  the  First  Seal,  the  Vice 
Chancellor  will  sit  at  Lincoln's  Inn,  to  hear 
motions. 


ANSWERS  TO  QUERIES. 


ffrartitr, 

EXECUTION  OF  DEED. — DELIVERY.      VOL.  VI. 

p.  496. 

1.  It  Is  not  absolutely  requisite  to  say  the 
words  which  are  generally  spoken  upon  the 
execution  of  a  deed,  viz.  "  I  deliver  this  as  my 
act  and  deed,"  for  no  particular  form  or  cere- 
mony is  necessary ;  it  is  sufficient  if  a  party 
testifies  his  intention  in  any  manner,  whether 
by  action  or  word,  to  deliver  or  put  the  deed 
into  the  possession  of  the  other  party,  as  by 
throwing  it  down  upon  the  table,  witn  the  in- 
tent that  it  may  be  taken  up  by  the  ether 
party;  or  if  a  stranger  deliver  it,  with  the  as- 
sent of  the  party  to  the  deed.  In  the  case 
mentioned  by  Q.  G.,  there  is,  perhaps,  proof 
that  the  grantor  delivered  the  deed  by  action, 
although  he  did  not  make  use  of  formal  lan- 
guage ;  and  if  so,  I  conceive  that  it  is  perfectly 
valid.  The  subscribing,  or  other  witness  to 
the  execution,  would  doubtless  be  allowed  to 
give  the  evidence  referred  to. 

W.D. 

2.  I  beg  to  refer  O.  G.  to  the  case  of  Doe 
d.  Garnons  v.  Kuighi,  8  D.  &  R.  348,  where  he 
will  obtain  ample  information  on  the  subject. 

S.  F.  C. 

3.  The  words  quoted  by  G.  G.  are  not  neces- 
sary to  the  delivery  of  a  deed.  A  deed  may  be 
delivered  without  uttering  a  word ;  but  it  must 
be  delivered  either  by  act  or  word,  though  no 
formula  of  speech  is  prescribed.  See  shep- 
herd's Touchstone,  p.  65.  It  is  probable  that, 
on  the  occasion  in  question,  something  was 
said  or  done  by  the  grantor,  equivalent  to  the 
express  declaration  mentioned.  The  subscrib- 
ing witness,  if  alive,  and  not  become  incom- 
petent, is  the  person  to  bear  testimony  of  the 
fact  of  delivery,  and  how  is  was  done. 

n. 


EXECUTION. — 8C1.  FA.      P.  15. 

The  plaintiff  cannot  safely  issue  a  ca.  ta. 
herein,?without  first  reviving  the  judgment,  for 
the  plaintiff,  after  a  year  and  a  day  from  the 
time  of  signing  judgment,  cannot  regularly 
take  out  execution,  without  reviving  the  judg- 
ment by  scire  facias,  unless  a  fieri  facias  or 
capiat  ad  satisfaciendum,  &c.  was  previously 
sued  out,  returned,  and  filed,  or  he  was  hinder- 
ed from  suing  it  out  by  a  writ  of  error.  Fide 
Tidd,  8th.  ed.  1032 ;  and  3  L.  0. 149. 

E. 


UNIFORMITY  OF  PROCESS  AMEND  If  EN  T  ACT* 

P.  16. 

The  words  of  sec.  1.  2  W.  4.  c.  39,  "  That 
the  process  in  all  such  actions  commenced  in 
either  of  the  said  Courts  (that  is,  his  Majesty's 
Superior  Courts  of  Law  at  Westminster),  in 
cases  where  it  is  not  intended  to  hold  the  de- 
fendant to  special  bail,  or  to  proceed  against  a 
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member  of  parliament  according,  &c.  shall  be 
according  to  the  form  contained  in  the  sche- 
dule of  the  act  marked  No.  1."  and  which 
form  is  the  writ  of  summons  now  in  common 
use;  and  it  further  enacts,  in  the  Mime  sec- 
tion, "  that  the  place  and  county  of  the  resi- 
dence, or  supposed  residence  of  the  party  de- 
fendant, or  wherein  the  defendant  shall  be  or 
supposed  to  be,  shall  be  mentioned,"  clearly 
proving  the  writ  of  summons  might  run  into 
any  county.  With  respect  to  stat.  3  &  4  \V. 
4.  c.  67,  §  1  only  abolishes  (for  the  con- 
venience, I  may  say,  of  the  profession,)  the 
office  in  which  the  writs  into  Middlesex  were 
previously  issued ;  it  enacts,  "  that  all  writs  of 
summons,  distringas,  &c.  issuing  into  the 
county  of  Middlesex  from  the  Court  of  King's 
Bend,  shall  be  signed,  sealed,  and  issued  by 
the  same  person  or  persons,  and  in  like  man- 
ner as  all  other  writs  of  summons,  distringas, 
&c.  issued  from  the  Court  of  King's  Bench." 
This  latter  act  has  therefore  reference  only  to 
the  Court  of  King's  Bench,  and  I  cannot  see 
how  it  invalidates  the  writs  of  summons  issued 
from  either  of  the  other  Courts  into  any  other 
county.  Will  S.  J.  be  good  enough  to  state 
why  he  thinks  the  writs  may  be  set  aside. 

E. 


ISSUES  UNDER  THE  LAW  AMENDMENT  ACT. 

P.  15. 

In  answer  to  the  query  of  A  L.,  I  beg  to 
observe,  the  proper  day  to  be  filled  in  in  the 
first  blank,  is  the  day  of  filing  or  delivering  the 
declaration ;  for  a  plaintiff  cannot  be  said  to 
have  impleaded  a  defendant  until  the  declara- 
tion is  either  filed  or  delivered ;  and  with  res- 
pect to  the  second  date,  it  is  the  day  on  which 
the  plea  is  delivered  or  filed ;  for  although  a 
defendant  is  in  Court  immediately  upon  enter- 
ing an  appearance,  yet  by  reference  to  the 
form  of  the  writ  inserted  in  the  Legal  Ob- 
server, No.  167,  p.  452,  it  clearly  has  reference 
to  the  date  upon  which  the  defendant  pleaded. 

E. 

[See  "  Commentaries  on  the  New  Statutes/' 
p.  133.    Ed.] 

QUERIES. 


€ammmi  £ato. 

LEGACY.—  PARTNERSHIP. 

A  testator,  after  reciting  that  by  subsisting 
articles  of  copartnership  between  himself  and 
B.y  in  the  event  of  his  (the  testator's)  death, 
the  trade  is  to  be  carried  on  by  B.  (whom  he 
appoints  his  executor)  during  the  remainder  of 
the  partnership  term,  for  the  benefit  of  his 
(testator's)  personal  representatives  and  lega- 
tees, directs  his  executor,  inter  alia,  to  pay,  in 
his  discretion,  a  sufficient  portion  of  the  residue 
of  his  personal  estate,  during  the  remainder  of 
the  partnership  term,  towards  the  maintenance, 
education,  and  advancement  in  life  of  his  four 
children,  />.,  E.,  F.,  and  G. ;  hut  directs  that 
so  soon  as  D.  (a  daughter)  shall  attain  the  age 
of  twenty-one,  a  specific  annual  sum  shall  be 


paid  to  her  "  in  lieu  and  stead  of  any  other 
sum  or  payment  to  her."  Three  years  prior 
to  the  expiration  of  the  partnership  term,  E. 
attains  twenty-one;  but  the  executor  relying 
on  the  specific  bequest  to  D.  refuses  to  pay 
anything  further  to  him.  The  words  "in 
lieu  and  stead  of  any  other  sum  or  payment " 
create  an  implication,  it  is  presumed,  in  favour 
of  the  other  three  children,  even  though  they 
should  attain  their  majority,  until  the  expira- 
tion of  the  partnership  term.  Can  E.  enforce 
his  claim  in  a  Court  of  Equity  ? 

A.  F.  C. 


LEGACY. — CONSTRUCTION. 

A.  B.  bequeathed  his  property  (all  of  which 
was  personal)  to  the  children  of  T.  M.9  share 
and  share  alike,  as  tenants  in  common.  S.  M.9 
the  wife  of  V.  M ,  was  A.  B.*b  niece.  7*.  M. 
himself  only  connected  by  bis  marriage.  The 
wife  of  T.  M.  died  January  1826,  previous  to 
this  will  being  made,  leaving  five  children. 
A.  B  died  November  1831.  The  children  of 
T.  M.  by  his  wife  S  M.  are  all  of  age,  but  the 
trustees  refuse  to  make  over  the  property  to 
them,  as  they  say  the  expression  in  the  mil 
"  children  of  T.  Af."  applies  to  any  child  or 
children  he  may  have  by  any  future  wife,  a* 
well  as  to  those  who  were  living  at  the  time  of 
the  decease  of  the  testator.  The  solicitor  who 
drew  the  will  not  being  previously  made  ac- 
quainted with  the  circumstance  of  S.  M.%  the 
wife,  being  the  relation,  inserted  the  words 
upon  which  this  dispute  has  arisen.  Do  the 
trustees  act  rightly  in  refusing  to  divide  the 
property  till  alter  the  death  of  7'.  M.  ? » 

CAU8ID1CU9. 

THE  EDITOR'S  LETTER  BOX. 


The  communications  of  "  A  Subscriber;" 
J.B.;  CD.;  E.  S.;  Ambulator;  and  P— e, 
shall  receive  early  attention. 

We  regret  that  the  urgency  of  other  matter 
has  compelled  us  to  defer  the  insertion  of  nu- 
merous Queries  and  Answers.  Our  corre- 
spondent S.  8.  P.  may  rely  that  we  have  no  in- 
tention to  curtail  unuecessarily  that  department 
of  the  work. 

Several  Reviews  of  Books  are  unavoidably 
deferred. 

In  answer  to  Juvenis  and  two  Subscribers, 
we  doubt  the  propriety  of  our  remarking  on 
the  publication  of  the  Lectures  alluded  to,  or 
the  price  affixed. 

In  accordance  with  the  suggestion  of  several 
Subscribers,  we  shall  publish,  next  week,  the 
Second  Real  Property  Report,  on  the  subject 
of  a  General  Registi  y  of  Deeds.  This  will  com- 
plete  the  Series  of  Commissioners' Reports,  and 
as  the  bill  which  has  been  so  often  thrown  out 
will  be  once  more  intioduced,  we  have  consi- 
dered it  a  fit  opportunity,  prior  to  the  meeting 
of  Parliament,  to  bring  this  important  Report 
before  our  readers.  It  will  be  published  in  a 
separate  form. 

*  See  the  Lord  Chancellor's  decision  on  the 
construction  of  a  devise,  vol.  6.  p.  472. 
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»"  Quod  magb  ad  nos 


Pcrtinct,  et  neacirfc  nudum  est,  agiUmus." 


Horat. 


DISSERTATIONS 

ON  CONVEYANCING. 

No.  XIII. 


ON  CLAUSES  AGAINST  ANTICIPATION. 

Provisions  are  constantly  introduced  into 
settlements  and  wills,  for  securing  the  rents 
and  profits  of  real  estate,  and  the  interest 
and  dividends  of  personalty,  for  the  separate 
use  of  married  women ;  and  a  restriction  on 
their  anticipation  is  also  very  frequently  in- 
serted. This  practice  is  certainly  not  of 
very  ancient  date,  and  is  only  admitted  in 
equity,  being  contrary  to  the  common  law ; 
and  although  it  has  for  some  time  been  per- 
fectly well  settled  that  limitations  might  be 
made  for  the  separate  use  of  married  wo- 
men,* yet  clauses  against  anticipation  have 
been  much  more  recently  established  to  be 
valid.  As  late  as  the  case  of  Brandon  v. 
Robinson*  their  validity  was  disputed ;  but 
in  Jackson  v.  Hobhause*  although  Lord 
Eldon  declared  that  for  many  years  after  he 
entered  the  profession,  no  such  thing  was 
known  as  a  clause  of  restraint  upon  aliena- 
tion of  a  wife's  separate  property  by  way  of 
anticipation,  yet  his  Lordship,  in  that  case, 
said,  "  that  Lord  Thurlow*  and  Lord  Alvan- 
leye  thought  it  a  valid  clause,  and  so  it 
had  been  considered  ever  since.  It  is  too 
late  to  contend  against  the  validity  of  a 
clause  against  anticipation." 

This  being  established,  the  question  re- 
cently discussed  has  been,  whether  a  clause 

•  See  Harvey  v.  Harecy,  1  P.  Wms.  125. 
b  18  Ves.  429;  1  Rose,  179,  S.'C. 
e  2  Mer.  483. 

a  See  Parka  v.  White,  II  Ves.  221. 
«  See  Sockett  v.  Wray>  4  B.  C.  C.  483. 
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of  this  nature  can  be  made  to  extend  as  well 
to  a  future  as  a  present  marriage ;  and  as  to 
this  there  has  been  some  conflict  of  opi- 
nion. 

This  point  seems  first  to  have  come  be- 
fore Sir  William  Grant,  in  Jones  v.  Salter,* 
a  case  decided  in  1815,  but  recently  re- 
ported, in  which  there  was  a  bequest  of 
dividends  of  stock  to  a  feme  covert  for  life, 
not  to  be  subject  to  the  debts  or  control  of 
her  then  present  or  any  other  husband, 
and  without  power  to  charge  or  anticipate 
any  growing  payment  thereof;  and  Sir 
William  Grant,  M.  R.  held,  that  the  lega- 
tee, on  becoming  discovert,  might  dispose 
of  her  entire  life  interest. 

Barton  v.  Briscoe,*  was  the  next  case 
affecting  the  point,  in  which  stock  was 
settled  upon  trust  to  pay  the  interest  and 
dividends  to  such  persons  as  M.  B.  should 
from  time  to  time,  and  notwithstanding  her 
coverture,  by  writing  appoint,  but  not  so 
as  to  deprive  herself  of  the  same  by  way  of 
anticipation,  and  for  want  of  such  direction, 
for  her  separate  use,  and  independent  of 
her  then  husband,  /.  B.;  and  after  her 
death,  as  she  should  appoint.  Sir  Thomas 
Plumer,  M.  R.  held,  that  on  the  death  of  her 
husband  the  restraint  on  anticipation  ceased, 
and  that  she  was  therefore  entitled  to  a 
transfer  of  the  fund.  "  In  the  case  of  a 
male,1'  said  his  Honour,  "  a  similar  attempt 
to  restrain  alienation  would  be  of  no  effect. 
That  was  decided  in  Brandon  v.  Robinson. 
The  object  of  the  clause  was  to  exclude  the 
power  of  the  husband,  which,  as  she  had 
survived  him,  was  at  an  end." 


f  2  Russ.  &  M.  208. 
%  Jacob,  603. 
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It  will  be  seen,  however,  that  in  Barton 
v.  Briscoe  the  clause  did  not  provide  against 
the  circumstance  of  there  being  a  future 
marriage.     That  case,  therefore,  only  ex- 
tended to  the  case  of  an.  existing,  marriage. 
In  Woodmeston  v.  Walker,*  which  will 
probably,  in  future,  be  considered  the  prin- 
cipal authority  on   the  point,   a  testator 
directed  that  one -third  of  his  residuary  es- 
tate should  be  invested  in  the  purchase  of 
ail  annuity  for  the  life  of  a  female,  who  was 
single  at  the  date  of  the  will  and  the  death 
of  the  testator,  and  this  annuity  he  gave  to 
her  separate  use,  and  independent  of  any 
husband  she  might  happen  to  marry,  and 
without  power  to  sell  or  assign  the  same  by 
anticipation.    The  question  before  the  Court 
was,  whether  the  female,  who  was  a  widow 
at  the  date  of  the  will  and  had  so  continu- 
ed, had  a  power  of  alienation  over  the  fund. 
The  present  Master  of  the  Rolls  (Sir  John 
Leach)  decided  that  she  had  no  such  power. 
"  If  the  plaintiff/*  said  his  Honour,  "  had 
been  actually  married  at  the  death  of  the 
testator,  it  is   admitted  that  the  restraint 
would  have  been  good ;  and  the  question  is, 
whether  a  testator  can  impose  such  a  re- 
straint with  respect  to  a  future  marriage  ? 
At  law  a  wife  can  have  no  separate  estate, 
and  it  is  only  by  the  principles  of  a  Court 
of  Equity  that  such  an  estate  is  permitted 
for  protection  against  the  legal  rights  of  the 
husband.   To  give  full  effect  to  that  protec- 
tion, the  rule  in  equity  permits  a  restraint 
upon  the  power  of  disposition  which  would 
be  invalid  in  any  other  case ;  and  I  cannot 
satisfy  myself  that  there  is  any  substantial 
distinction  between  a  present  and  a  future 
coverture." 

There  was,  however,  an  appeal  from  his 
Honour's  decision  to  the  present  Lord 
Chancellor;  and  his  judgment,  overruling 
that  of  the  Master  of  the  Rolls,  we  shall 
give  at  some  length. 

"  The  question  in  this  case  is,  whether  a 
prohibition  against  anticipation,  annexed  to 
a  provision  bequeathed  to  a  woman  for  her 
separate  use,  notwithstanding  any  coverture, 
and  she  being  at  the  time  and  still  continu- 
ing unmarried, — whether  that  prohibition 
so  modifies  the  nature  of  the  property  be- 
queathed as  to  render  the  interest  which  she 
takes  incapable  of  being  aliened.  The  rule 
of  law  which  prevents  a  party  from  impos- 
ing fetters  upon  property  inconsistent  with 
the  nature  of  the  interest  given,  is  pre- 
cisely the  same,  I  apprehend,  in  personal  as 
in  real  estate.    Thus,  where  the  subject  is 

b  2  Rum.  &  M.  197. 


a  personal  chattel,  it  is  impossible  so  to  tie 
up  the  use  and  enjoyment  of  it,  as  to  create 
in  the  donee  a  life  estate,  which  he  may 
not  alien :  although  the  object  may  be  at- 
tained indirectly,  in  a  manner  consistent 
with  the  known  rules  of  law,  by  annexing 
to  the  gift  a  forfeiture  or  defeasance  on  die 
happening  of  a  particular  event,  or  on  a 
particular,  act  being  done  ;  for  in  that  case 
the  donee  takes  by  the  limitation  a  certain 
estate,  of  which  the  event  or  act  is  the*  mea- 
sure ;  and  upon  the  happening  of  the  event, 
or  the  doing  of  the  act,  a  new  and  distinct 
estate  accrues  to  a  different  individual.    If 
a  testator  be  desirous  to  give  an  annuity  with- 
out the  power  of  anticipation,  he  can  only  do 
so  by  declaring  that  the  act  of  alienation  shall 
determine  the  interest  of  the  legatee,  and 
create  a  new  interest  in  another.     In  none 
of  the  cases  bearing  upon  this  subject,  (and 
they  are  very  numerous)  can  any  warrant 
be  found  for  the  proposition,  that  at  law  an 
inalienable  estate  can  be  created  without 
any  gift  over.     There  is  no  gift  over  in  the 
present  case,  which  is  that  of  a  mere  naked 
prohibition,  not  guarded  by  any  clause  of 
forfeiture.     In  this  Court  it  has  been  held, 
that  where  property  is  given  to  a  married 
woman  to  her  sole  and  separate  use,  alien- 
ation may  be  prohibited  in  respect  of  the 
property  so  settled,  without  annexing  any  li- 
mitation over,  to  operate  by  way  of  defeaz- 
ance  of  the  first  estate ;  and  the  ground  on 
which  that  has  been  supported  by  Lord 
Eldon  and  Lord  Thurlow,  appears  to  be 
clearly  consistent  with  itself  and  with  legal 
principle,  but  to  have  no  application  to  the 
present  case.      Baron  and  feme  being  one 
person  in  law,  no  separate  estate  could  at 
law  be  enjoyed  by  the  wife  against  the  hus- 
band, so  as  not  to  be  liable  to  his  engage- 
ments or  control.    Nor  was  it  till  after  a 
considerable  struggle,  (as  appears  from  the 
language  of  Lord  Cowper,  in  Harvey  v.  Har- 
vey,1) that  Courts  of  Equity  ventured  to 
introduce  a  different  doctrine,  and  to  hold 
that  personal  chattels  might  be  so  given  to 
a  married  woman  aa  to  vest  in  her  alone,  to 
the  entire  exclusion  of  her  husband.    That 
doctrine,  however,  has  now  been  long  estab- 
lished, insomuch  that  it  has  in  later  times 
become  a  regular  mode  of  settling  property 
on  a.  feme  covert,  to  convey  it  by  such  a  form 
of  words  a?  shall  expressly  exclude  the  ma- 
rital right,  and  place  her,  in  respect  of  that 
property,  in  the  condition  of  nfeme  sole.  As 
the  separate  estate  of  the  wife  was  thus  the 
invention  of  equity,  it  followed,  that  the 

«  1  P.  Wmt.  125. 
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tame  Court  which  invented,  might  mould  and 
modify  its  own  creation  in  whatever  manner 
it  thought  fit.     It  is  by  force  of  the  donor's 
intention,  to  which  in  the  case  of  a  feme 
covert,  equity  gives  effect,  that,  contrary  to 
the  role  of  law,  a  married  woman  is  permit- 
ted to  hold  property  in  this  peculiar  man- 
ner.    And  it  is  strictly  in  accordance  with 
the  aame  principle,  that  equity  allows  such 
restrictions  to  be  imposed  on  the  separate 
interest  thus  given,  as  by  qualifying  the 
extent  of  her  dominion  over  it,  may,  in  the 
judgment  of  the  settlor  or  testator,  best  se- 
cure to  the  object  of  his  bounty  the  full  and 
uncontrolled  enjoyment  of  the  property  for 
her  own  benefit.     It  was  upon  this  ground 
that  a  proviso  prohibiting  the  wife  from 
alienating  her  separate  estate,  or  a  clause 
against  anticipation,  as  it  has  been  called, 
was  first  introduced  in  Miss  Watson's  set- 
tlement ;  upon  this  ground  the  validity  of 
such  a  proviso  has  been  recognised  by  Lord 
Tkmiow, k  and  subsequently  upheld  by  Lord 
Eldon,  in  Jones  v.  Harris,  9  Ves.  486,  and 
various  later  cases ;  and  it  is  now  perfectly 
well  established,  that,  with  respect  to  per- 
sonal estate  settled  to  the  separate  use  of  a 
married  woman,  a  clause  against  anticipation 
will  be  effectual,  so  long  as  the  coverture 
continues.    No  authority,  however,  can  be 
found  for  the  position,  that  ^  ferns  sole  may 
be  tied  up  and  restricted  in  the  dominion 
over  her  property,  any  more  than  a  male, 
who  is  clearly  incapable  of  being  so  restrict- 
ed.    Hie  operation  of  the  clause  against 
anticipation,  where  there  is  no  limitation 
over,  rests  entirely  on  its  connexion  with 
the  coverture,  and  en  its  being  applied  to  a 
species  of  interest  which  is  itself  the  crea- 
ture of  equity.    The  present  is  not  a  case, 
where  there  is  a  coverture,  but  a  possibility 
only  of  coverture ;  and  it  would  be  going 
farther  than  the  authorities  warrant,  and  he 
violating  legal  principle,  to  give  effect  to  an 
intention  of  creating  an  inalienable  estate 
in  a  chattel  interest  conveyed  to  the  sepa- 
rate use  of  a-  feme  sole,  (which  estate,  till 
her  marriage,  or  after  the  husband's  de- 
cease, she  might  otherwise  deal  with  at  dis- 
cretion,) simply  because  at  some  alter  pe- 
riod she  nugutpessibly  contract  a  marriage. 
It  was  said  that  the  woman  might  have  the 
property  at  her  own  disposal  till  she  mar- 
ried, and  that  when  that  event  happened,  a 
sort  of  postponed  fetter  might  attach,  a 
fetter  which  would  fall  off  upon  her  hus- 
band's death,  and  be  again  imposed  should 
she  enter  into  a  second  marriage.    That 

k  See  Pybus  v.  Smith,  3  Bro.  C.  C.  340,  and 
Parses  v.  fTAiie>  9  Ves.  486.  I 


would  be  a  strange  and  anomalous  species  of 
estate ;  nor  is  it  very  easy  to  conceive  by 
\»hat  process  or  contrivance  it  could  be 
effectually  created,  unless  perhaps  by  an- 
nexing to  the  gift  a  limitation  over  to  trus- 
tees, to  preserve  it  for  the  woman  during  the 
successive  covertures.  But  it  is  unneces- 
sary to  consider  that  question,  as  no  such 
contrivance  has  been  resorted  to  in  this  case. 
Here  the  bequest  is  merely  coupled  with  a 
naked  prohibition  against  alienation  by  the 
legatee.  The  decision  in  Barton  v  Briscoe, 
where  there  had  been  a  coverture,  which 
was  determined,  proceeds  strictly  upon  the 
principle  adverted  to ;  and  upon  the  autho- 
rity of  that  case,  as  well  as  the  general 
principle  and  reason  of  the  thing,  I  have 
no  hesitation  in  stating  that  my  opinion 
differs  from  that  of  the  Master  of  the  Rolls ; 
and  I  must  therefore  hold  that  the  plaintiff 
takes,  at  her  election,  an  absolute  interest, 
either  in  the  one  third  share  of  the  testa- 
tor's residuary  estate,  or  in  the  annuity  to 
be  purchased  with  that  share." 

In  the  still  later  case  of  Brown  v,  Pocock,1 
where  a  clause  against  anticipation  was  an- 
nexed to  a  life  interest  in  a  trust  fund  be- 
queathed to  a  female  infant,  the  Lord  Chan- 
cellor also  held,  that  after  she  came  of  age, 
and  before  marriage,  she  might  effectually 
assign  her  whole  interest  in  the  legacy,  re- 
ferring to  his  former  decision ;  and  that  of 
the  present  Vice  Chancellor  in  the  case  of 
Newton  v.  Reid.m 

In  that  case,  which  we  have  quoted  at 
length  in  a  former  volume,  it  was  decided 
that  a  clause  against  anticipation  in  the 
event  of  any  future  marriage,  in  the  be- 
quest of  an  annuity,  was  void,  as  the  an- 
nuity had  not  been  given  over  upon  alien- 
ation. 

The  following  practical  conclusions  may 
be  deduced  from  the  decisions  examined  in 
this  article : — 

1 .  That  a  clause  against  anticipation  is  in 
certain  cases  valid;  but  that  the  doctrine 
of  equity  supporting  it  will  not  be  carried 
farther  than  it  has  been  already. 

2.  That  it  will  be  supported  where  it  is 
intended  to  apply  to  any  marriage  existing 
at  the  time  in  which  the  settlement  or  will 
in  which  it  is  inserted  is  made,  and  men- 
tioned therein  as  existing. 

3.  That  it  will  cease  to  be  of  force  after 
such  marriage  is  at  an  end. 

4.  That  if  it  apply  to  an  existing  mar- 
riage it  will  be  valid,  although  the  fund  be 


i  2Rus8.  &M.210;  4  Sim.  141. 

»  5  L.  O.  49. 
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not  given  over  in  the  event  of  any  attempt 
to  anticipate. 

5.  That,  in  all  other  cases,  if  the  fund  be 
not  given  over  in  the  event  of  any  attempt 
to  anticipate,  the  clause  against  anticipation 
will  be  void  and  ineffectual,  and  the  person 
entitled  to  it  may  claim  the  fund. 

6.  That  if  the  fund  be  thus  given  over, 
a  clause  against  anticipation  in  the  event  of 
a  marriage  not  existing  at  the  time  at  which 
the  deed  or  will  is  made,  will  be  valid. 

7.  That  a  clause  against  anticipation  can- 
not be  made  to  extend  to  successive  mar- 
riages, but  will  be  exhausted  by  the  first. 

8.  That  it  will  be  proper,  in  all  future 
settlements  or  wills  in  which  a  clause  of  an- 
ticipation is  inserted,  expressly  to  limit  the 
fund  over  in  the  event  of  any  attempt  to 
anticipate. 

J. 


BIOGRAPHICAL  NOTICES 


OF 


Sib  CHRISTOPHER  ROBINSON,  NA- 

THANIEL  GOODING  CLARK,  Esq  , 

and  JOHN  BALGUY,  Esq. 


We  have  allowed  our  Biographical  depart- 
ment to  get  a  little  in  arrear,  but  we  shall 
now  endeavour  to  recover  our  ground. 
Three  learned  persons  have  lately  died,  who 
at  least  deserve  some  notice,  although  their 
lives  hardly  afford  materials  for  an  elaborate 
memoir. 

Sir  Christopher  Robinson  deserves  to 
be  first  named  in  the  list.*  He  was  born  in 
1766,  and  was  the  son  of  the  Rev.  Christo- 
pher Robinson,  D.D.,  rector  of  Albury,  in 
Oxfordshire,  and  Witham,  Berkshire,  and 
one  of  nine  children :  and  his  University 
education  was  given  at  Magdalen  College, 
Oxford.  He  was  intended  by  his  father 
for  the  church,  but  preferred  the  law, 
and  entered  Doctors'  Commons;  and  was 
admitted  advocate  in  Michaelmas  Term, 
1793.  He  was  befriended  by  Sir  William 
Ashurst,  a  Puisne  Judge  of  the  King's 
Bench,  and  also  by  Sir  William  Scott  (now 
Lord  S  to  well),  and  was  advised  by  him  to 
undertake  his  Reports.  In  1805,  he  was 
promoted  to  the  office  of  King's  Advocate, 
and  knighted;  and  conducted  all  the  im- 
portant causes  of  prize  and  capture  during 
the  war.  He  succeeded  Lord  Stowell  in 
the  Chancellorship  of  the  diocese  of  London, 
■     ■     . .      »^^-^—  i.    .  ■    ■  «i 

*  For  almost  all  the  materials  of  this  notice, 
we  are  indebted  to  the  Law  Magazine. 


and  Judge  of  the  Prerogative  Court  and 
Court  of  Peculiars;  and,  in  1827,  to  the 
Court  of  Admiralty.  He  died  on  the  21st 
of  April,  1833,  aged  sixty-seven,  and  was 
interred  in  the  churchyard  of  St.  Benedict, 
Doctors'  Commons.  He  married  Catherine, 
daughter  of  Ralph  Nicholson,  Esq.,  residing 
in  Berkshire.  In  1818,  he  was  returned 
for  Callington,  and  again  in  1820;  but  a 
petition  was  presented  against  his  return 
for  bribery,  and  he  was  unseated.  He  left 
three  sons — Christopher  and  John,  clergy- 
men, and  William,  an  advocate  of  Doctors' 
Commons— and  two  daughters ;  one,  Cathe- 
rine, married  to  the  Rev.  Edward  Leigh, 
and  Helen,  unmarried. 

His  chief  published  works  were  his  well- 
known  Reports,  commencing  with  the 
judgments  of  Sir  William  Scott,  from  Mi- 
chaelmas 1798  to  1808. 

Sir  Christopher  Robinson,  in  immediately 
succeeding  Lord  Stowell,  laboured  under 
considerable  disadvantages.  His  abilities 
were  not  of  the  commanding  class  to  which 
that  eminent  person  belonged.  Sir  Chris- 
topher was,  however,  an  able  Judge,  care- 
ful, laborious,  and  well  informed.  In  pri- 
vate life  he  was  much  beloved  and  res- 
pected; and  his  political  character,  if  not 
very  marked,  was  unsullied  by  the  shadow 
of  a  reproach. 


Nathaniel  Gooding  Clark,  Esq.,  was 
of  a  respectable  family  in  one  of  the  Mid- 
land counties.  He  was  called  to  the  bar 
in  Michaelmas  Term,  1780.  He  practised 
many  years  as  a  provincial  counsel  at  Derby, 
and  enjoyed  an  extensive  business  in  that 
capacity.  He  was  soon  distinguished  at 
his  sessions,  and  from  thence  made  his  way 
on  the  circuit  (the  Midland)  which  was  then 
led  by  Mr.  Percival.  With  that  distin- 
guished individual  he  formed  an  intimate 
acquaintance,  and  at  his  advice  he  aban- 
doned his  country  business  for  the  more  ar- 
duous but  more  honourable  career  of  the 
metropolis.  He  took  his  stand  in  the  com- 
mon law  courts,  and  enjoyed  considerable 
practice,  chiefly  confined,  however,  to  causes 
from  his  own  circuit,  and  latterly  to  crown 
causes  in  the  Court  of  Exchequer. 

In  the  vacation  after  Trinity  Term,  1808, 
he  obtained  a  silk  gown,  and  was  also  made 
a  bencher  of  Lincoln's  Inn.  His  silk  gown 
gave  him  the  lead  on  his  circuit,  which  he 
retained  with  distinction  until  shortly  before 
his  death,  when  he  retired  from  the  profes- 
sion. 

In  1829,  he  was  appointed  the  Chief  Jus- 
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tice  of  the  Brecon  circuit,  by  Lord  Chan- 
cellor Lyndhurst,  on  the  death  of  Mr. 
Nolan ;  and  on  the  sadden  death  of  Mr. 
Serjeant  Heywood,  in  the  middle  of  his 
circuit  (the  Carmarthen),  he  was  sent  down, 
together  with  Mr.  Serjeant  Goulburn,  to 
finish  the  duties  which  had  been  thus  un- 
happily interrupted  ;  but  he  afterwards  re- 
turned to  the  Brecon  circuit,  where  he  pre- 
sided until  the  abolition  of  the  Welch  Judi- 
cature, by  Sir  James  Scarlett's  Act  (1  W. 
4.  c.  70). 

We  believe  he  considered  himself  some- 
what aggrieved  by  this  measure.  The  pre- 
sent Chancellor,  who  originated  it  in  his 
celebrated  speech  on  the  law  in  1828,  made 
use  of  terms  not  the  most  respectful  to  the 
Welch  Judges.  "  In  England,"  said  Mr. 
Brougham,  "  you  have  the  first  men, — men 
of  the  highest  education  and  experience  — 
to  sit  in  judgment  on  life  and  property.  In 
Wales  you  have,  as  Judges,  I  will  not  say 
inferior  men,  but  certainly  not  the  very  first, 
nor  in  any  respect  such  as  sit  upon  what 
Roger  North  calls  the  cushion  of  West- 
minster Hall."  And  he  did  not  afterwards 
qualify  this  opinion  in  favour  of  Mr.  Clarke, 
on  his  appointment. 

He  was  also  deprived  by  the  act  of  his 
place,  and  received  no  compensation  or  re- 
tiring b  pension,  of  which  we  think  he  had 
a  fair  right  to  complain.  It  was  generally 
reprobated  at  the  time,  as  an  act  of  incon- 
siderate injustice.  His  judicial  life,  it  will 
be  seen,  was  short,  although  in  an  earlier 
period  of  his  career,  more  especially  during 
the  life  of  Mr.  Percival,  he  was  generally 
considered  to  be  destined  for  the  English 
Bench.  As  an  advocate,  he  was  forcible, 
correct,  and  original,  with  very  considerable 
legal  knowledge  and  powers  of  address. 
Hie  good-humoured  stories  and  facetia 
which  will  be  long  connected  with  his  name, 
are  familiar  to  most  lovers  of  professional 
witticisms.  How  often  have  they  "  set  the 
[circuit]  table  in  a  roar ! "  Thence,  their 
proper  sanctuary,  we  cannot  take  them; 
for  we  have  ever  abstained  from  laying  open 
to  the  public  gaze  the  pleasant  amenities  of 
professional  life.  The  reader,  therefore,  if 
unhappily  ignorant  of  what  we  are  writing 
about,  must  go  to  other  sources  of  informa- 
tion than  our  pages.  Be  it  our  duty,  how- 
ever, to  record,  that  Mr.  Clarke  was  valued, 
esteemed,  and  respected  by  his  family,  his 
private  friends,  and  the  profession  at  large ; 

b  The  three  judges  who  received  a  salary 
were  Mr.  Jerris,  Mr.  Raine,  and  Mr.  Caaberd. 
1  W.  4.  c.  70.  i.  24. 


and  justly  so,  as  an  able,  a  learned,  and  an 
honourable  man.  He  died  in  August,  1833, 
aged  seventy. 

John  Balgut,  Esq.  was  a  native  of  Der- 
byshire, and  was  well  and  respectably  con- 
nected. His  professional  life  was  in  many 
respects  similar  to  that  of  Mr.  Clarke.  He 
was  a  contemporary  of  his  on  the  Midland 
circuit,  where  he  also  enjoyed  extensive 
practice,  and  the  friendship  and  esteem  of 
Mr.  Percival.  He  was  called  to  the  bar 
some  time  in  the  year  1777,  by  the  society 
of  the  Middle  Temple,  and  afterwards  made, 
a  bencher.  In  Hilary  Term,  1 808,  he  was 
made  the  Puisne  Judge  on  the  Carmarthen 
circuit,  chiefly  by  the  interest  of  Mr.  Perci- 
val, then  premier,  and  continued  to  dis- 
charge the  duties  of  that  office  for  more  than 
twenty  years.  Soon  after  his  appointment, 
he  retired  from  town  practice,  but  continued 
for  some  years  to  attend  to  the  duties  of  a 
provincial  counsel  at  Derby,  of  which  town 
he  was  made  recorder.  The  Chief  Justice 
on  his  circuit  was  Mr.  Serjeant  Heywood, 
appointed  shortly  before  him  in  1807  ;  and 
they  both  continued  on  the  bench  together 
for  the  fifth  part  of  a  century.  About  four 
years  before  his  death,  however.  Mr.  Balguy 
resigned  his  situation. 

He  died  in  September,  1833,  aged  eighty- 
one,  leaving,  among  other  children,  his  son, 
Mr.  Balguy,  who  has  lately  been  made  a 
King's  Counsel.  Mr.  Justice  Balguy  was 
always  considered  a  shrewd  man,  and  a  good 
lawyer,  more  particularly  in  questions  con- 
nected with  real  property.  He  was  of  a 
kind  disposition,  and  will  be  long  remem- 
bered with  respect  and  regard. 


REVIEW. 

An  Essay  on  the  Law  of  Bailments.  By  Sir 
William  Jones,  Knight,  late  one  of  the 
Judges  of  the  Supreme  Court  of  Judica- 
ture at  Bengal.  The  Fourth  Edition; 
with  Notes  on  the  Law  relating  to  Car- 
riers, Innkeepers,  Warehousemen,  and 
other  Bailees,  and  an  Essay  on  the  Law  of 
Coach  Proprietors  and  Carriers.  By 
William  Theobald,  of  the  Inner  Temple 
Esq.  Barrister  at  Law.  London:  S. 
Sweet ;  A.  Maxwell ;  and  Stevens  and 
Sons.    1833. 

The  Essay  of  Sir  William  Jones  is  warmly 
praised  by.  Mr.  Theobald  for  its  various  ex- 
cellencies, and  particularly  its  classical  and 
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refined  taste*  He  observes,  however,  that 
it  is  properly  an  Essay  on  the  principle  of 
the  Bailee's  legal  responsibility;  for  "  the 
law  of  Bailments"  comprises  the  whole  circle 
of  cases  and  decisions  which  have  arisen 
peculiarly  from  the  contracts  of  this  species. 
To  supply  the  other  portions  of  the  law  is 
the  principal  object  of  the  Notes  and  Appen- 
dix. Mr.  Theobald,  with  a  candour,  not 
always  displayed  in  book-making,  acknow- 
ledges that  he  has  derived  most  of  his  anno- 
tations, and  the  article  on  the  Law  of  Car- 
riers, from  Dr.  Story,  formerly  a  Professor 
of  Law,  and  now  an  American  Judge.  In 
the  Law  of  Carriers,  and  some  other  in- 
stances, Mr.  Theobald  found  it  necessary, 
however,  to  deviate  from  his  author. 

According  to  the  text  of  Sir  Wm.  Jones, 
the  degree  of  care  required  of  a  bailee,  is 
that  ••  which  every  person  of  common  pru- 
dence and  capacity  of  governing  a  family 
takes  of  his  own  concerns."  On  this  Mr. 
Theobald  makes  the  following  note : 

"  Or  rather,  as  Dr.  Story  expresses  it,  the 
common  prudence  which  men  of  business  and 
heads  of  families  usually  exhibit  in    affairs 
which  are  interesting  to  them.    The  variable 
character  of  the  standard  of  diligence  is  illus- 
trated by  Dr.  JStory  in  the  following  pleasing 
manner.    *  In  one  country  or  in  one  age/  says 
he,  '  acts  may  be  deemed  negligent,  which,  at 
another  time,  or  in  another  country,  may  be 
justly  deemed  an  exercise  of  ordinary  dili- 
gence ;  and  it  is  important  to  attend  to  this 
consideration,  not  merely  to  deduce  the  im- 
plied obligations  of  a  party  in  a  given  case,  but 
also  to  possess  ourselves  of  the  true  measure  by 
which  to  fix  the  application  of  the  general 
rule.    Thus,  in  tiroes  of  primitive  or  pastoral 
simplicity,  when  it  was  customary  to  leave 
flocks  to  roam  at  large  by  night,  it  would  not 
be  a  want  of  ordinary  diligence  to  allow  a  neigh- 
bour's flock,  which  is  deposited  with  us,  to  roam 
in  the  same  manner.     But,  if  the  general  cus- 
tom were,  at  night,  to  pen  them  in  a  fold,  it 
would  doubtless  be  a  want  of  such  diligence, 
not  to  do  the  same  w'rth  them.  In  many  parts  of 
our  country,  especially  in  the  interior,  where 
there  are,  comparatively  speaking,  few  tempt- 
ations to  theft,  it  is  quite  usual  to  leave  barns, 
in  which  horses  and  other  cattle  are  kept,  with- 
out being  locked  by  night.    But,  in  cities, 
where  the  danger  is  much  greater,  and  the 
temptations  more  pressing,  it  would  be  deemed 
a  great  want  of  caution  to  do  the  same.    If  a 
man  were  to  leave  his  friend's  horse  in  his 
field,  or  in  his  barn,  all  night,  in  many  country 
towns,  and  the  horse  were  stolen*  it  would  not 
be  imagined  that  any  responsibility  was  in- 
curred.   But  if,  in  a  large  city,  the  same  want 
of  precaution  were  shewn,  it  would  be  deemed 
in  many  cases  gross  neglect.    If  robbers  were 
known  to  frequent  a  particular  district   of 
country,  much  more  precaution  would  be  re- 

«uired  than  in  districts  where  robberie*  were 
f  very  rare  occurrence.    "What,  therefore,  k 


usually  done  in  a  country  in  respect  to  things 
of  a  like  nature,  whether  more  or  less  in  point 
of  diligence  than  is  exacted  in  another  coun- 
try, is  in  fact  the  general  measure  of  diligence. 
"  The  customs  of  trade  and  the  course  of 
business  also  have  an  important  influence.  If, 
in  the  course  of  a  particular  trade,  particular 
goods,  as,  for  instance,  coals,  are  usually  left 
on  a  wharf  without  any  guard  or  protection 
during  the  night,  and  they  are  stolen,  the  whar- 
finger, or  other  person  having  the  custody, 
might  not  be  responsible  for  the  loss,  although, 
for  a  like  loss  of  other  goods  not  falling  under 
a  like  predicament  he  might  be  responsible. 
If  a  chaise  were  left  during  the  night  under  an 
open  shed,  and  were  stolen,  the  bailee  might 
not  be  liable  for  the  loss,  if  such  was  the  usual 
practice  of  the  place ;  and  vet  he  would  be,  if 
other  precautions  were  usually  taken.  In  short, 
diligence  is  usually  proportioned  to  the  degree 
of  danger  of  loss,  ana  that  danger  is,  in  dif- 
ferent states  of  societv,  compounded  of  very 
different  elements.  What  constitutes  ordinary 
diligence  may  also  be  materially  affected  by  the 
nature,  bulk,  and  value  of  the  articles.  A  man 
would  not  be  expected  to  take  the  same  care 
of  a  bag  of  oats  as  of  a  bag  of  dollars ;  of  a 
bale  of  cotton  as  of  a  box  of  jewellery ;  of  a 
load  of  wood  as  of  a  package  of  paintings ;  of 
a  block  of  marble  as  of  a  sculptured  statue. 
The  value,  especially,  is  an  ingredient  to  be 
taken  into  consideration  upon  every  question  of 
negligence ;  for,  that  mav  be  gross  negligence 
in  the  case  of  a  parcel  of  extraordinary  value, 
which,  in  the  case  of  a  common  parcel,  would 
not  be  so.'  (Story,  9.) " — pp.  5,  o. 

In  various  passages  of  the  Essay  it  seems 
to  be  assumed  that  in  the  Common  Law,  as 
in  the  Civil  Law,  grots  negligence  and  fraud 
are  equivalent.  Thus,  ordinary  negligence 
is  spoken  of  as  "a  mean  between  fraud  and 
accident ;"  gross  negligence  as  "  inconsist- 
ent with  good  faith ;"  and  a  bailee  without 
reward  as  being  answerable  only  for  fraud, 
or  for  gross  negligence,  which  is  considered 
evidence  of  it."  This  doctrine  is  thus  ob- 
served upon  by  Mr.  Theobald. 

"  One  case  opposed  to  it  is  put  by  Sir  W. 
Jones  himself.  If,  he  says,  (p.  47)  a  depositor 
commits  a  gross  neglect  in  regard  to  his  own 
goods,  as  well  as  those  which  are  bailed,  by 
which  both,  are  lost  or  damaged,  he  cannot  be 
said  to  have  violated  good  faith,  and  the  bailor 
must  impute  to  his  own  folly  the  confidence 
which  he  reposed  in  so  improvident  and 
thoughtless  a  person.  So,  where  a  cartoon 
was  left  in  the  bands  of  an  auctioneer,  without 
any  particular  agreement  to  take  care  of  it,  or 
re-deliver  it  safe,  and  without  any  agreement 
for  a  reward,  and  it  appeared  that  the  painting 
was  upon  paper  pasted  on  canvas*  and  that 
the  bailee  kept  it  in  a  room  next  to  a  stable 
in  which  there  was  a  wall  which  had  made  it 
damp  and  peel — it  was  held  gross  neglect,  and 
the  bailee  was  made  responsible,  although 
there  was  no  imputation  of  fraud,  Ttyese  cases 
shew  that  gross  negligence  is  not  equivalent  to 
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fraud,  according  to  the  common  law  authori- 
ties. On  die  contrary,  grow  negligence  is,  or 
at  least  may  be,  entirely  consistent  with  good 
fidth  and  honesty  of  intention ;  and,  to  con- 
found it  with  frond,  would  be  most  mischiev- 
ous, far,  then,  unless  a  jury  should  believe  the 
pirir  guilty  of  fraud,  no  laches  would  come  up 
to  tie  legal  notion  of  gross  negligence,  so  as 
to  entitle  the  sufferer  by  the  loss  to  recover. 
A  man  may  leave  a  casket  of  jewels  or  a  purse 
of  gold  upon  the  table  of  a  public  room  at  an 
inn,  or  may  leave  a  package  of  bank  bills  in  a 
great  coat  in  the  common  entry  of  an  inn,  from 
pure  thoughtlessness ;  and  a  jury  might  be  well 
satisfied  that  it  was  gross  negligence.  But  if 
fraud  were  a  necessary  ingredient,  the  very 
statement  of  the  case  would  negative  a  right  of 
recovery.  Besides,  if  gross  negligence  were 
equivalent  to  fraud,  there  could  be  no  defence 
set  up  by  the  bailee,  founded  either  on  his  own 
conduct  in  respect  to  his  own  goods,  or  on  a 
special  contract  not  to  be  liable  for  gross 
negligence.  But  there  is  no  principle  in  our  law 
that  would  prevent  a  depositary  from  contract- 
ing not  to  be  liable  for  any  degree  of  mere 
negligence." 

On  the  question  of  the  liability  of  bailees 
for  loss  by  robbery  and  inevitable  accident, 
we  have  die  following  notes : 

"  SirW.  Jones  thinks  that  a  depositary 
would  not  be  liable  for  a  loss  of  goods  by  ro£- 
iery,  without  a  most  express  agreement. 
(Jones,  44.)  St.  German  also  holds,  that  if 
a  depositary  promise  to  restore  the  goods  s»fe$ 
at  Iik  peril,  be  is  not  responsible  for  casualties; 
but  it  would  be  otherwise  if  he  is  to  receive  a 
reward.  (Doct.  &  Stud.  Dial.  2,  ch.  38).  Lord 
Holt,  in  Coggs  v.  Bernard,  {2  J-ord  Raym.  909, 
915, 918),  was  of  opinion,  that,  upon  a  promise 
by  a  bailee  without  reward  to  keep  or  carry 
ttfely,  he  is  not  responsible  for  injuries  or 
losses  occasioned  by  the  acts  of  urrong-dt*ers ; 
and,  « fortiori,  that  he  is  not  responsible  for 
a  theft  not  caused  by  his  own  neglect.  Robbery 
would,  of  course,  in  his  opinion,  exempt  him 
from  liability.  Mr.  Justice  Powell,  in  the  same 
ease,  thought  that  robbery  would  not  be  an 
excuse,  and  of  course  that  theft  would  not,  be- 
caase  the  bailee  would  have  a  remedy  over 

r'  st  the  robber.  Mr.  Justice  Powys  and 
Justice  Gould  seem  to  have  agreed  with 
Lord  Holt.  Sir  W.  Jones  holds,  that,  in  such 
a  ease,  the  bailee  would  be  responsible  for  a 
loss  by  theft,  but  not  for  a  loss  by  robbery.  He 
founds  himself  manifestly  upon  the  distinction 
taken  in  the  civil  law,  that  the  attack  of  rob- 
bers is  an  irresistible  force ;  but  that  of  thieves 
maybe  guarded  against  by  vigilance.  Lord 
Chief  Justice  Willes,  however,  seems  to  have 
thought,  thai,  upon  such  a  special  undertak- 
ing, even  robbery  would  not  be  an  excuse. 
(Kettle  y.  Bromsule,  Willes.  12 1.)  The  civil 
law  would  make  the  bailee  liable  upon  such  a 
contract  in  case  of  theft,  but  not  of  robbery. 

"  In  respect  to  losses  occasioned  by  inrvit- 
abie  eecident,  as,  by  lightning,  tempests,  inun- 
dations, &c.,  there  are  very  respectable  autho- 
rities, that,  notwithstanding  a  special  contract 


or  undertaking  to  keep  safely,  the  bailee  will 
not  be  responsible  for  losses.  Sir  W.  Jones 
manifestly  supports  this  doctrine.  It  is  sanc- 
tioned also  by  St.  German  in  the  passage  above 
cited  {  and  was  avowed  by  the  Court  in  Cos;gs 
v.  Bernard.  There  are  many  cases  in  our  law, 
where,  if  a  contract  or  condition,  possible  at 
the  time  it  was  made,  become  afterwards  im- 
possible by  the  act  of  God,  or  of  the  law,  the 
obligation  or  condition  is  discharged.  (Com. 
Di*.  Condition,  D.  1.  L.  12,  13.  Co.  Litt. 
206.  1  Roll.  Abr.  Condition,  I.  Com.  Dig. 
Assumpsit,  G.  Bac.  Abr.  Condition,  D.  1,2.) 
There  are  others,  again,  where  a  different 
doctrine  is  inculcated.  (1  Roll.  Abr.  Condition, 
G.  8,  9,  10.  Com.  Dig.  Assumpsit,  G.  2 
Saund.  R.  422,  n.  (2).  6  T.  R.  750.)  It  is  not 
easy  to  reconcile  the  cases,  or  to  point  out  the 
different  reasonings  on  which  they  proceed. 
In  Alcyne's  Reports,  27,  this  distinction  is 
taken : — '  Where  the  law  creates  a  duty  or 
charge,  and  the  party  is  disabled  to  perform  it 
without  any  default  in  him,  and  he  hath  no 
remedy  over,  there  the  law  will  excuse  him ; 
but,  when  the  party  by  his  own  contract  cre- 
ates a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity;  because, 
he  might  have  provided  against  it  by  his  con- 
tract.9 This  distinction  has  the  countenance 
of  highly  respectable  authorities.  6  T.  R. 
760.  Hudley  v.  Clnrke,  8  T.  R.  259.  267.) 
But,  in  the  present  state  of  the  law,  it  does  not 
seem  possible  to  lay  down  any  general  rule  on 
the  subject,  as  to  what  casualties  will  excuse  in 
cases  of  a  special  contract.  The  general  rule 
of  the  civil  law  would  seem  to  be,  that  the 
risk  of  casualties  is  never  included  under  the 
general  terms  of  a  contract.  And,  however  ge- 
neral the  undertaking  may  be,  it  includes  only 
such  risks  as  may  be  forseen,  and  not  those 
which  there  could  be  no  room  to  apprehend. 
The  code  of  France  adopts  into  its  positive  re- 
gulations most,  if  not  all  the  rules  of  the  civil 
law  On  this  subject.  (Story,  23)" 

The  consequences  of  loss  by  private  theft 
are  thus)  considered: 

"  That  a  loss  by  private  theft  is  presumptive 
evidence  of  ordinary  neglect,  a  proposition  as- 
serted more  than  once  in  this  essay,  (pp.  76, 
119),  is  an  established  tenet  of  the' civil  law; 
but  Dr.  Story  has  taken  considerable  pains  to 
prove  that  the  common  law  warrants  no  such 

E resumption.  '  Abstractedly  speaking/  says 
e, '  there  is  nothing  in  the  case  of  theft  from 
which  we  have  a  right  to  infer,  that,  because  a 
loss  has  happened  by  it,  there  must  have  been 
some  neglect.  (Fere  v.  Smith,  1  Vent.  121 ; 
S.  C.  2  Lev.  3.)  On  the  contrary,  no  degree 
of  vigilance  will  always  secure  a  party  from 
losses  by  theft.  A  store  may  be  broken  open 
however  securely  locked;  a  person  may  be 
robbed  while  riding  in  a  stage  coach,  or  while 
asleep ;  a  servant  may  be  faithless,  and  betray 
the  confidence  reposed  in  him ;  a  person  may 
be  seized  with  a  sudden  fit,  or  alienation  of 
mind,  and  the  theft  committed  without  any 
consciousness  on  his  part.  In  these  and  in  many 
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other  ewes  there  would  not  be  any  presump- 
tion of  neglect.  And  the  civil  law  itself  sup- 
poses, that,  in  such  cases,  the  bailee  might 
repel  the  imputation  of  negligence.  By  our 
law,  in  many  cases,  a  bailee  is  excusable  when 
the  loss  is  by  theft ;  but  never  when  that  theft 
is  occasioned  by  gross  negligence.  So  long 
ago  as  the  reign  of  Edward  the  Third  (29 
Assisaruin,  28),  it  was  held,  that,  if  a  person 
bail  his  goods  to  keep,  and  they  are  stolen,  he 
is  excused.  The  reasoning  of  the  Court  in 
Coggs  v.  Bernard  shews  that  the  Court  did  not 
consider  theft  as  primd  facie  presumptive  of 
negligence.  In  short,  our  law  considers  theft, 
like  any  other  loss,  to  depend  for  its  validity 
as  a  defence  upon  the  particular  circumstances 
of  the  case,  and  to  be  governed  by  the  general 
nature  of  the  bailment,  and  the  responsibility 
attached  thereto.  It  neither  imputes  the  theft 
to  the  neglect  of  the  party,  nor,  on  the  other 
hand,  exempts  him  from  responsibility  from 
that  fact  alone.  But  it  decides  upon  all  the 
circumstances,  as  leading  to  the  conclusion 
that  there  has  or  has  not  been  a  due  degree  of 
care  used.'  Finueane  v.  Small,  1  Esp.  N.  P. 
C.  315.    Story,  27- 

"  Now,  it  may  be  observed,  (says  Mr.  Theo- 
bald) that  the  concludingremark,which  is  asum- 
mary  of  the  argument  preceding  it,  expresses  Sir 
W.  Jones's  opinion,  with  which  also  the  whole 
argument  so  well  agrees  that  it  is  difficult  to  dis- 
cover any  difference  between  them.  The  differ- 
ence, if  any,  is  at  most  merely  formal.  SirW. 
Jones  no  where  represents  theft  so  presumptive 
of  neglect  as  to  exclude  evidence  to  rebut  the 
presumption.  He  evidently  considers  it  as  a 
mere  presutnptio  juris,  not  presumptio  juris  et 
de  jure :  ana,  what  more  is  that  than  saying 
that  theft  shall  not  avail  a  bailee  as  a  defence 
without  some  explanation  of  the  circumstances 
under  which  it  happened?  Nor,  seemingly, 
would  Dr.  Story  allow  it  to  be  a  defence,  u  it 
happened  through  the  default  of  the  bailee,  or 
through  his  own  negligence.  The  difference, 
therefore,  seems  to  turn  merely  on  this,  that 
Sir  W.  Jones  would  disallow  the  plea  unless,  in 
addition  to  the  allegation  of  the  theft,  it  nega- 
tived the  suspicion  of  default  or  negligence.  1 
venture  to  think  this  the  better  opinion,  ac- 
cording to  the  principles  of  special  pleading." 

The  distinction  between  an  ordinary 
bailee,  and  one  who  acts  voluntarily  in  the 
relation  of  a  friend,  is  thus  described : 

"  A  voluntary  offer  of  kindness  to  a  friend, 
even  when  importunately  urged,  ought  hardly 
to  carry  with  it  such  penal  consequences;  since 
it  is  generally  the  result  of  strong  affection,  a 
desire  to  oblige,  and  often  of  a  sense  of  duty, 
especially  in  cases  of  imminent  peril  or  sudden 
emergency.  The  reason  assigned  for  the  rule 
is  not  satisfactory.  It  might,  with  at  least  as 
much  force,  be  said,  that  he  who  trusts  such  a 
deposit  to  a  friend  at  his  urgent  request,  con- 
fides it  to  him  as  a  proof  of  his  personal  confi- 
dence, and  requires  no  more  than  that  he 
should  guard  it  as  he  guards  his  own,  or  at 
least  as  men  ordinarily  guard  deposits.    He 


does  not  mean  to  place  a  burthen  on  his  friend, 
by  which  .extraordinary  responsibility  is  to  be 
incurred ;  but  to  manifest  a  personal  confi- 
dence in  the  character  and  caution  of  his  friend. 
SirW.  Jones  has  himself  quoted,  with  apparent 
approbation,  the  opinion  of  Labeo,  in  the 
stronger  case  of  a  nt got  font  m  gestor,*  in  which 
Labeo  requires  no  more  than  good  faith  of  him 
when  he  interferes  officiously,  but  from  pure 
kindness,  to  act  in  my  affairs ;  affection*  coactus, 
ne  bona  mea  distrahantur,  negotiis  se  meis  obtu- 
lerit.  The  good  sense  of  this  as  a  general  rule, 
interpreting  the  offer  of  the  party  in  its  fair 
intendment,  would  seem  more  to  belong  to  the 
manliness  of  the  common  law,  than  the  rule 
promulgated  by  Julian,  even  with  all  the  autho- 
rity of  imperial  wisdom.  (Story,  58.) 

The  right  of  using  the  thing  bailed  is 
confined  to  the  use  expressed  or  implied  in 
the  particular  transaction ;  and  the  borrower 
by  any  excess  will  make  himself  responsible. 

"  Lord  Holt  has  put  several  cases  to  illus- 
trate this  doctrine.  If  a  man  lends  another  a 
horse  to  go  westward,  or  for  a  month,  and  the 
bailee  goes  northward,  or  keeps  the  horse  above 
a  month,  if  any  accident  happens  on  the  nor- 
thern  journey,  or  after  the  expiration  of  the 
month,  the  bailee  will  be  chargeable,  because 
(says  he)  he  has  made  use  of  the  horse  contrary 
to  the  use  he  was  lent  under,  and  it  may  be  n 
the  horse  had  been  used  no  otherwise  than  he 
was  lent,  that  accident  would  not  have  befallen 
him.  (Coggs  v.  Bernard.  See  Appendix.) 
Bracton  inculcates  the  like  doctrine ;  and  it 
seems,  indeed,  as  old  as  the  first  rudiments  of 
our  law.     (Bracton,  Lib.  3,  ch.  2,  s.  1.) 

"  The  loan  is  to  be  considered  as  strictly 
personal,  unless,  from  other  circumstances,  a 
different  intention  may  be  presumed.  Thus,  if 
A.  lends  B.  her  jewels  to  wear,  this  will  not 
authorize  B.  to  lend  them  to  C.  to  wear.  So, 
if  C.  lends  D.  his  horse  to  ride  to  Boston,  this 
will  not  authorise  D.  to  allow  E.  to  ride  the 
horse  to  Boston.  But,  if  a  man  lends  his 
horses  and  carriages  for  a  month  to  a  friend  for 
his  use,  then  a  use  by  any  of  his  family,  or  for 
family  purposes,  may  be  fairly  presumed; 
though  not  a  use  for  the  mere  benefit  of 
strangers."    •    • 

"  In  respect  of  the  use,  what  is  or  is  not 
within  the  scope  of  the  bailment  must  depend 
upon  a  great  variety  of  implications  and  pre- 
sumptions growing  out  of  the  circumstances  of 
each  particular  case ;  and  no  general  rule  can 
be  laid  down  which  will  govern  all  cases.  In 
general,  it  may  be  said,  in  the  absence  of  all 
controuling  circumstances,  that  the  use  intended 
by  the  parties  is  the  natural  and  ordinary  use 

*  "  The  negoiiorttm  gestor  in  the  civil  law  is 
one  who  spontaneously,  and  without  authority, 
undertakes  to  act  for  another,  during  his  ab- 
sence, in  his  affairs.  Of  course,  as  his  acts  are 
wholly  without  the  assent  of  the  owner,  the 
case  is  much  stronger  than  that  of  a  depositary, 
who  officiously  interposes  in  another's  affairs 
with  his  consent." 
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for  which  the  thing  is  adapted.  In  regard  to 
time,  if  no  particular  time  is  fixed,  a  reasonable 
time  must  be  intended,  keeping  in  view  the  ob- 
jects of  the  bailment.  If  a  horse  is  lent  for  a 
journey,  it  is  presumed  to  be  a  loan  for  the 
ordinary  time  consumed  in  such  a  journey, 
making  proper  allowance  for  the  ordinary 
delays  and  the  ordinary  objects  of  such  a 
journey."  (Story,  161.)    •    • 

"  In  Cogge  v.  Brrnard  (2  Ld   Raym.  909, 
916,  and  see  Appendix),  Lord  Holt  says,  if  the 
pawn  be  such  as  it  will  be  the  worse  for  using, 
the  pawnee  cannot  use  it,  as  clothes,  &c.    But, 
if  it  be  such  as  will  never  be  the  worse,  as,  if 
jewels  for  this  purpose  were  pawned  to  a  lady, 
she  might  use  them.    But  then  she  must  do  it 
at  her  own  peril.    For,  whereas,  if  she  keeps 
them  lockea  up  in  her  cabinet,  if  her  cabinet  is 
broken  open  and  the  jewels  taken  from  thence, 
she   would  be  excused;  if  *  she  wears  them 
abroad  and  is  there  robbed,  she  will  be  answer- 
able.   And  the  reason  is,  because  the  pawn  is 
in  the  nature  of  a  deposit,  and,  at  such,  it  not 
liable  to  be  used.    Now,  the  reason  here  given, 
so  far  from  proving  that  the  pledgee  may  law- 
fully nae  the  jewels,  expressly  negatives  any 
such  right.    And,  unless  the  contrary  is  ex- 
pressly agreed,  it  may  fairly  be  presumed  that 
the  owner  of  such  a  pawn  would  not  assent  to 
the  jewels  being  used  as  a  personal  ornament, 
and  thereby  exposed  to  unnecessary  and  extra- 
ordinary perils.   The  true  rules  deaucible  from 
the  common  law  authorities,  as  to  how  far  the 
pawnee  is  entitled  to  use  the  pawn,  seem  to  be 
the  following: — 1.  If  the  pawn  is  of  such  a 
nature  that  the  due  preservation  of  it  requires 
some  use,  there  it  is  not  only  justifiable,  nut  it 
is  indispensable  to  the  faithful  discharge  of  the 
duty  of  the  pawnee.    2.  If  the  pawn  is  of  such 
a  nature,  that  it  will  be  the  worse  for  the  use, 
such,  for  instance,  as  the  wearing  of  clothes 
which  are  deposited,  there  the  use  is  prohibited 
to  the  pawnee.    3.  If  the  pawn  is  of  such  a 
nature  that  the  keeping  is  a  charge  to  the 
pawnee,  as,  if  it  is  a  cow  or  a  horse,  there  the 
pawnee  may  milk  the  cow  and  use  the  milk, 
and  ride  the  horse,  by  way  of  recompense  (as  it 
is  said)  for  the  keeping.    4.  If  the  use  will  be 
beneficial  to  the  pawn,  or  indifferent,  there  it 
seems  that  the  pawnee  may  use  it,  as,  if  the 
pawn  is  of  a  setting-dog,  it  may  well  be  pre- 
sumed that  the  owner  would  consent  to  the 
dog's  being  used  in  partridge  shooting,  and 
thus  confirmed  in  the  habits  which  make  him 
valuable.    So,  books  which  will  not  be  injured 
by  a  moderate  use,  may  be  read,  examined,  and 
used  by  the  pawnee.    5.  But,  if  the  use  will  be 
without  any  injury,   and  yet  the  pawn  will 
thereby  be  exposed  to  extraordinary  perils, 
there  the  use  is  impliedly  interdicted."  (Story, 
221.) 

The  burthen  of  proof,  in  case  of  damage 
or  loss,  depends  on  circumstances : 

"  Where  a  demand  of  the  thing  loaned  is 
made,  the  party  must  return  it,  or  give  some 
account  how  it  is  lost.  If  he  shews  a  loss  the 
circumstances  of  which  do  not  lead  to  any  pre- 
sumption of  negligence  on  his  part,  there  the 


burthen  of  proof  might,  perhaps,  belong  to  the 
plaintiff  to  establish.  There  are  cases,  at  least, 
in  which  it  has  been  held  that  the  plaintiff  must 
prove  negligence  under  special  circumstances. 
But,  where  there  is  a  demand  of  the  thing 
loaned,  and  a  general  refusal,  without  any  spe- 
cial excuse  at  the  time  of  the  demand,  there 
the  burthen  of  proof  would  seem  to  be  on  the 
defendant  to  negative  the  prima,  facie  right  of 
recovery  thus  made  out  by  the  plaintiff.  And, 
in  many  complicated  cases  or  evidence,  the 
burthen  of  proof  may  ultimately  shift  from  one 
party  to  the  other  in  different  stages  of  the 
trial." 

We  have  thus,  we  trust,  given  sufficient 
materials  to  enable  our  readers  to  judge  of 
the  merits  of  the  present  edition  of  Sir  W. 
Jones's  celebrated  work ;  and  the  extracts  we 
have  made  will  also,  we  hope,  not  be  use- 
less to  the  student,  who  will  find  that  they 
comprise  several  of  the  leading  principles  of 
the  branch  of  law  under  consideration. 

The  Appendix,  on  the  Law  of  Common 
Carriers,  is  arranged  as  follows-:  l.Who 
are  deemed  Common  Carriers ;  2.  Their  Du- 
ties and  Obligations ;  9.  The  Risks  for  which 
they  are  liable ;  4.  The  Commencement  and 
Termination  of  the  Risk ;  5 .  Justification  for 
Non-delivery ;  6.  Average  and  Contribution ; 
7.  The  Rights  of  Carriers.  The  Law  rela- 
ting to  the  Carriage  of  Passengers  is  next 
considered,  and  appropriately  subdivided  un- 
der the  several  departments  of  the  subject. 

We  think  that  great  care  and  research 
have  been  bestowed  by  Mr.  Theobald  in  ex- 
ecuting his  work,  and  we  can  recommend  it 
as  a  useful  addition  to  the  branch  of  law  it 
comprises. 


NOTES  OF  LECTURES  AT  THE  IN- 
CORPORATED LAW  SOCIETY. 


9th  December,  1833. 

LIMITATION  OF  REAL  ACTIONS. — TITHES. 

In  proceeding  to  explain,  in  detail,  the  effect 
of  the  several  sections  of  the  Act  for  the  Limi- 
tation of  Actions  and  Suits  relating  to  real 
property,  (3  &  4  W.  4.  c.  2/)  Mr.  Wilde 
observed  on  the  clause  defining  the  interpreta- 
tion of  the  word  "Land,"  as  extending  to 
manors,  messuages,  and  all  other  corporeal 
hereditaments  whatsoever ;  and  also  to  tithes, 
(other  tban  tithes  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole)  and  also  to  any 
interest,  share,  or  interest  in  them  (§  1). 

The  enactment  was  intended  to  be  limited 
to  tithes  in  the  hands  of  laymen;  but  (as  wc 
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understood  the  Lecturer)  it  wai  doubtful  whe- 
ther the  word*  of  the  Act  mutt  effect  that 
object. 

The  Tithe  or  Prescription  Act  of  Lord 
Tenterdeu,  2  &  3  W.  4,  c  100,  *  for  short- 
ening the  time  in  claims  of  modes  deeimandi9  or 
exemption  from  tithes,  took  away  the  remedy 
except  within  the  times  limited  by  that  Act, 
but  did  not  touch  the  right  to  the  tithe.  The 
present  Act  took  away  the  right  as  well  as  the 
remedy,  after  the  periods  specified  in  the  Act. 

Jt  was  important  to  notice  a  point  in  regard 
to  lauds  "tithe  free,"  which  there  was  reason 
to  believe  was  not  generally  known  in  the  pro- 
fession ;  namely,  that  a  conveyance  of  such 
land  without  conveying  the  tithes  would  not 
pass  the  latter  j  so  that  the  tithes  might  belong 
to  the  heir  at  law,  whilst  the  estate  was  vested 
in  a  purchaser  or  devisee,  who  was  not  the 
heir. 

RENT. 

The  first  section  of  the  new  Limitation  of 
Actions  Act,  (3  &  4  W.  4,  c.  27.)  also  de- 
fined that  the  word  "  rent"  should  extend  to 
all  heriots  and  to  all  services  and  suits  for 
which  a  distress  might  be  made,  and  to  all  an- 
nuities and  periodical  sums  of  money  advanced 
upon  or  payable  out  of  any  land  (except  mo- 
dules or  compositions  belonging  to  a  spiritual 
or  eleemosynary  corporation  sole).  The  third 
section  of  the  Law  Amendment  Act,  3  &  4 
W.  4,  c.  42,  which  limited  actions  of  debt 
on  specialties,  included  actions  of  debt  for 
rent  upon  an  indenture  of  demise,  and  these 
were  barred  alter  ten  years  from  the  end  of  the 
session,  or  twenty  years  from  the  cause  of  ac- 
tion. By  the  second  section  of  the  Limitation 
of  Real  Actions  Act,  (3  &  4  W.  4.  c.  27,) 
actions  to  recover  land  or  rent,  must  be  brought 
within  twenty  years  next  after  the  right  accrued. 
This  applies  to  the  question  of  title :  the  re- 
medy for  arrears  was  limited  by  section  42  to 
six  years. 

The  doubts  which  have  arisen  on  the  sup- 
posed variance  of  these  sections,  were  thus  met 
by  the  learned  Lecturer:  He  held  that  in  the 
Law  Amendment  Act,  "  rent"  was  confined 
to  the  profits  of  land,  and  in  the  Limitation  of 
Actions  Act,  the  profits,  or  that  which  arose 

(•)  See  2  Monthly  Record,  p.  404. 


directly  from  the  land*  were  not  included;  the 
definition  in  the  first  section  relating  to  eer- 
vkeee,  Ac*  and  to  quit  rents,  rent  charges, 
&c.  which  were  dbtinct  from  the  estate  held 
M»  the  tent  Unfaai  thw  distinction  were  takem 
there  would  certainly  be  a  fsrianrr  between 
the  two  statutes.  The  32  Hen.  8,  relating  to 
rent,  (which  limited  the  remedy  to  fifty  years) 
did  not  mean  rent  reserved  by  lease,  but  quit 
rents,  &c.  as  distinct  from  the  land. 


A  curious  case  was  mentioned  as  having  oc- 
curred in  the  Common  Pleas,  where  a  claim 
was  made  under  an  administration  taken  out 
after  the  lapse  of  80  years ;  and  the  right  to  re- 
cover having  accrued  on  the  date  of  the  grant 
of  the  administration,  which  was  within  six 
years,  the  party  recovered. 


ABSTRACTS  OF  RECENT  STATUTES. 


PARISH  AFPRKNT1CB8. 
3&4  W.4,  C.  G3. 

This  Act,  which  passed  on  the  28th  August, 
1833,  is  intituled  "  An  Act  to  render  valid 
Indentures  of  Apprenticeship  allowed  only  by 
Two  Justices  acting  for  the  County  in  which 
the  Parish  from  which  such  Apprentices  shall 
be  bound,  and  for  the  County  in  which  the 
Parish  into  which  such  Apprentices  shall  be 
bound,  shall  be  situated ;  and  also  for  reme- 
dying defective  Executions  of  Indentures  by 
Corporations." 

By  the  56  Geo.  3  c.  139,  being  "An  Act 
to  regulute  the  binding  of  Parish  Apprentices," 
it  is  enacted,  that  in  all  cases  where  the  re- 
sidence or  establishment  of  business  of  the 
person  to  whom  any  child  shall  be  bound  shall 
be  within  a  different  county  or  jurisdiction  of 
the  peace  from  that  within  which  the  place 
by  the  officers  whereof  such  child  shall  be 
bound  shall  be  situated,  and  in  all  other  cases 
where  the  Justices  of  the  Peace  for  the  dis- 
trict within  which  the  place  by  the  officers 
whereof  such  child  shall  be  bound  shall  be 
situated,  and  who  shall  sign  the  allowance  of 
the  indenture  by  which  such  child  shall  be 
bound,  shall  not  have  jurisdiction,  every  in- 
denture shall  be  allowed,  as  well  by  two  Jus- 
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tices  of  the  Peace  for  the  county  or  district 
of  the  place  from  whence  the  child  shall  be 
bound,  as  by  two  Justices  for  the  county  or 
district  where  such  child  shall  serve. 

In  many  instances,  Petty  Sessions  were  held 
weekjy  in  market  towns  adjoining  the  borders 
of  the  county,  and  the  Justices  acted  as  well  for 
the  county  adjoining  as  forthe  county  where  such 
Petty  Sessions  were  held,  and  transacted  the 
business  for  large  districts  in  both  counties  at 
such  weekly  Petty  Sessions  on  market  days,  to 
the  great  advantage,  and  saving  of  expence  to 
the  several  parishes  and  Tillages:  and  since 
the  passing  of  the  56  Geo.  3  numerous  in- 
dentures of  apprenticeship  have  been  allowed 
by  two  Justices  acting  for  the  county  within 
which  the  place  by  the  officers  whereof  such 
child  shall  be  bound  is  situated,  and  by  the 
same  two  Justices  acting  also  as  Justices  for 
the  county  within  which  the  place  is  situated 
where  the  service  is  to  take  place.  And 
doubts  hare  arisen  whether  the  allowance  of 
such  two  Justices,  acting  as  Justices  for  both 
counties,  are  effectual,  or  whether  it  is  not 
necessary  that  the  indenture  should  be  allowed 
by  four  Justices,  two  acting  for  one  county, 
and  two  for  the  other  only ;  and  whether  the 
settlement  of  the  numerous  persons  who  have 
already  served  and  are  now  serving  under  in- 
dentures allowed  by  two  Justices  acting  for 
both  counties  may  not  be  set  aside,  it  is 
therefore  enacted,  as  follows  :-~ 

I.That  after  the  passing  of  this  act  all  inden- 
tures for  the  binding  of  parish  apprentices 
which  bare  been  previous  to  the  passing  of  this 
act  allowed,  and  shall  hereafter  be  allowed,  by 
two  Justices  of  the  Peace  acting  as  well  for  the 
county  or  district  within  which  the  place  by 
the  officers  of  which  such  child  shall  be  bound 
shall  be  situated,  as  for  the  county  or  district 
within  which  the  place  shall  be  situated  wherein 
such  child  shall  be  intended  to  serve,  shall  be 
deemed  and  taken  to  be  as  good,  valid,  and 
effectual,  to  all  intents  and  purposes,  as  if  the 
same  had  been  allowed  by  two  Justices  of  the 
Peace  acting  only  for  the  county  or  district  in 
which  the  jplace  from  which  such  child  shall 
be  bound  is  situated,  and  also  by  two  other 
Justices  of  the  Peace  acting  only  for  the 
county  or  district  within  which  the  place  shall 
be  situated  in  which  such  child  shall  be  in- 
vended  to  serve. 

The  directors,  guardians,  acting  guardians, 
or  other  officers  of  incorporated  hundreds, 
parishes,  and  other  districts,  are  by  their  seve- 
ral Acts  of  Parliament  authorired  to   bind 


poor  children  apprentices;  and  hare  bound 
them  by  indentures,  which  have  been  executed 
by  affixing  the  seal  of  the  corporation :  and 
doubts  have  been  entertained  as  to  the  validity 
of  indentures  so  executed  j  therefore  it  is 
enacted : — 

2.  That  after  the  passing  of  this  act  in  all 
cases  where  any  indentures  for  the  binding  out 
poor  children  apprentices  have  been  heretofore 
or  shall  be  hereafter  executed  by  any  directors, 
guardians,  acting  guardians,  or  other  officers 
of  any  hundreds,  parishes,  or  other  districts 
now  incorporated  or  hereafter  to  be  incorpo* 
rated  under  and  by  virtue  of  any  Act  of  Partis* 
ment,  by  affixing  thereto  the  seal  of  the  corpo- 
ration of  which  they  are  or  shall  be  directors, 
guardians,  acting  guardians,  or  other  officers 
respectively,  such  execution  of  the  said  inden- 
tures respectively  shall  be  deemed  and  taken 
to  be  a  good,  valid,  and  effectual  execution  of 
the  said  indentures  respectively  by  the  said  di, 
rectors,  guardians,  acting  guardians,  or  other 
officers  of  such  incorporatea  hundred,  parishes, 
or  other  districts  respectively. 

It  being  deemed  expedient  that  Justices  of 
the  Peace  in  cities,  boroughs,  or  towns  corpo- 
rate should  have  concurrent  jurisdiction  with 
county  magistrates  in  apprenticing  children, 
it  is  enacted  :— • 

3.  That  after  the  passing  of  this  act  every 
indenture  for  the  binding  of  parish  apprentices 
within  any  city,  borough,  or  town  corporate, 
shall  be  allowed  by  two  Justices  of  the  Peace, 
one  of  such  Justices  acting  for  and  on  behalf 
of  the  eountv,  and  the  other  of  such  Jus- 
tices acting  for  and  on  behalf  of  the  city,  bo- 
rough, or  town  corporate  within  the  limits  of 
which  such  child  shall  be  bound. 

4.  Provided  that  this  act  shall  not  be  construed 
to  affect  or  set  aside  any  decision  or  judgment 
made  or  given  in  any  court  of  judicature  re- 
specting any  such  indentures. 


DEFENCE  OF  THE  LOCAL  COURTS 

BILL. 


To  the  Editor  of  the  Legal  Observer. 
8ir, 

Your  correspondent,  B.,  (vide  L.  O.  p.  86,) 
very  confidently  states  that  the  Local  Court 
Bill  excites  no  interest  as  a  popular  measure. 
Now,  sir,  1  enter  the  lists  as  bis  opponent,  and 
the  supporter  of  this  bill ;  and  I  trust,  an  im- 
partiality will  be  observed  by  you  in  giving 
fair  publicity  to  the  arguments  on  both  sides  ; 
but  he  has  one  great  advantage  over  me,  I 
perceive, — you  are  against  the  bill 

Your  correspondent  states  that  his  convic- 
tion is,  that  the  Lord  Chancellor's  scheme  will 
not  "  be  at  all  conducive  to  the  profit  or  con- 
venience of  the  trader/'  I  should  be  glad  to 
bear  a  substantial  reason,  why  not. 
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He  then  says,  that  all  reflecting  people  are 
satisfied  that  the  great  correctives  are,  "  cer- 
tainty and  expedition."  No  doubt,  the  very 
intention  is  by  this  act  to  establish  two  such 
essential  qualities  in  our  obtaining  justice.  Is 
there  any  at  present  ?  I  will  answer  for  B. 
"No."  rlis  idea  is,  that  the  clause  in  the  Law 
Amendment  Act,  with  an  improvement  of  the 
Court  of  Requests,  would  answer  the  purpose 
of  this  bill.  Can  he  tell  me  in  which  way? 
There  must  be  vast  alteration  in  the  clause  to 
even  bear  comparing  with  this  bill.  Truly, 
the  clause  he  refers  to,  will  get  an  action  under 
20/.  tried,  but  not  till  after  all  the  vexatious 
pleadings  of  the  Superior  Court  are  exhausted; 
then  it  may  be  tried  by  that  tribunal,  (if  it  may 
receive  that  dignified  title)  which  Lord  Lynd- 
hurst  very  properly  laughs  at,  which  has  no 
power  to  reserve  points  to  nonsuit,  or  any 
thing  more  than  find  a  verdict  for  the  plaintiff 
or  defendant.  There  certainly  was  a  fine  sam- 
ple of  the  mode  in  which  that  clause  operates. 
A  person  had  been  at  the  expense  of  declara- 
tion, replication,  and  issue,  when  it  was  tried 
in  the  Sheriffs  Court,  and  the  sheriff  very  dis- 
criminately  doubted  whether  he  had  power  to 
reserve  points  or  nonsuit,  or  as  I  before  stated, 
any  thing  more  than  merely  to  find  for  the 
plaintiff  or  defendant.  Does  he  suppose  that 
the  Local  Courts  bill  intends  to  allow  all  the 
formality  of  pleadings  now  used,  to  bring  a 
cause  into  the  Superior  Courts  ?  If  so,  1  am 
inclined  to  believe  he  labours  under  a  very 
gross  error ;  the  bill  should  lop  all  that  unne- 
cessary foolery  off;  for  such  trifling  matters  as 
under  20/.,  a  summons  and  rule  ought  to 
bring  the  parties  to  the  point.  Such  being  the 
case,  I  think  his  proposition  falls  to  the  ground, 
without  further  argument. 

And  next,  what  matters  the  "  host  of  petty 
actions,"  if  they  ultimately  administer  cheap 
justice  to  the  needy;  why  should  the  dis- 
honest labourer  escape,  because  the  amount 
is  too  small  to  risk  an  action  at  the  present 
period  ?  B.  states  his  experience  is  very  ex- 
tensive ;  then  I  will  ask  him,  if  he  can' with 
any  regard  to  bis  veracity  deny  that  the  re- 
sult of  a  tradesman's  interview  with  a  solici- 
tor, depends  mainly  whether  the  defendant 
is  worth  "  powder  and  shot?"  if  not,  is 
not  the  advice  of  an  upright  lawyer,  to  let  it 
stand,  and  the  tradesman  lose  his  money  with- 
out an  attempt  to  recover,  instead  of  risking 
50/.  after  it?  That  I  am  quite  positive  he  will 
not  deny;  if  he  does,  perhaps  he  will  point  out 
the  mode  adopted  to  recover  his  debt,  without 
risking  so  much  for  costs.  His  knowledge  as 
to  the  negative  put  upon  the  system  by  two 
of  our  most  important  provincial  places  gues 
very  little  way;  if  not  accompanied  by  their  rea- 
son, I  take  that  for  nought.  As  to  petitioning, 
why,  it  is  out  of  the  question  ;  who  doubts  its 
passing?  Petitions  are  neither  for  nor  against. 
The  opulent  merchants  take  a  neutral  part  in 
it.  It  does  not  affect  them  directly.  Their 
debts  are  generally  above  the  intended  juris- 
diction of  these  Courts,  and  if  not,  why  their 
debtors  are  generally  men  who  can,  but  will 
not  pay.  The  quantity  of  actions  is  a  bad  guide. 


It  is  a  very  ominous  sign,  the  few  that  there 
are;  people  are  become  wiser,  they  would  soon- 
er lose  15/.  than  65/. ;  but  does  that  say  there 
ought  not  to  be  a  mode  of  obtaining  a  trial,  and 
an  attempt  to  recover  the  amount  of  their 
debts;  and  if  unsuccessful,  at  the  most  only  be 
it  at  the  expense  of  a  few  pounds  ?  Then,  as  to 
the  patronage, — why  doubt  its  proper  applica- 
tion by  the  hands  in  which  it  is  placed  ?  The 
same  cry  was  made  upon  the  bankruptcy  bill ; 
but  was  not  the  appropriation  of  the  patro- 
nage bestowed  by  that  bill,  an  example  to 
any  man  possessed  of  patronage  in  the  king- 
dom. I  allude  to  the  Lord  Chancellor  giving 
the  citizens  of  London  the  appointment  of  the 
official  assignees.  This  bill  shall  not,  cannot 
be  rejectee!  by  any  arguments  that  will  bear 
hearing  against  it;  but  if  it  fall,  it  must  be 
by  the  power  of  numbers  and  of  influence, 
in  a  parliamentary  faction,  determined  to  op- 
pose every  measure  recommended  by  the  pre- 
sent Lord  Chancellor,  who  disinterestedly 
enough  endeavours  to  carry  those  measures 
of  legal  reformation,  which  will  clear  and  or- 
nament our  common  law  code,  that  he  wanted 
in  1828 ;  for  the  consistency  of  his  conduct, 
B.  had  better  read  the  famous  speech  of  the 
Lord  Chancellor  made  in  1828. 

A  Constant  Reader. 


SUPERIOR  COURTS. 


Eortr  Chancellor. 

INFANT'S  SUIT. — NEXT  FRIEND. 

Any  person  in  a  situation  to  answer  for  costs, 
may  file  a  bill  on  behalf  of  infant  as  next 
friend;  but  there  may  be  circumstances  in 
which  an  order  of  reference  will  he  made 
to  the  Master,  as  to  whether  a  suit  is  ft*r 
the  benefit  of  infants,  and  whether  the  nest 
friend  who  instituted  it,  was  a  fit  person  to 
have  the  conduct  of  it. 

This  was  a  suit  instituted  in  the  name  of 
four  infants  by  one  Brown  as  their  next 
friend,  against  the  trustees  and  executors 
of  their  father's  will.  The  bill  prayed,  in  the 
usual  form,  that  the  trusts  of  the  will  may  be 
declared  valid,  and  be  decreed  to  be  carried 
into  execution;  that  the  executors  may  ac- 
count, &c,  and  that  the  widow  of  the  testator 
may  be  put  to  elect,  whether  she  would,  or 
would  not,  take  under  the  will. 

Sir  Edwnrd  Sugden  and  Mr.  Hayter  moved 
that  the  suit  be  stuyed,  or  that  it  be  referred 
to  the  Master  to  inquire  whether  it  was  for 
the  benefit  of  the  infant  plaintiffs  that  it 
should  proceed;  and  in  case  the  proceed- 
ing with  it  should  be  found  to  be  for  their 
benefit,  whether  the  name  of  Brown  should 
not  be  struck  out  of  the  bill,  and  some  other 
person  substituted  as  next  friend.  Brown  was 
wholly  unconnected  with  the  family.  He  was 
stated  to  be  a  farmer's  steward,  residing  at  a 
distance.  He  was  the  friend  of  Mr.  Tilby,  a 
solicitor,  whose  suit  this  was,  and  who  carried 
it  on  against  the  wish  of  the  testator's  family, 
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for  his  own  profit,  and  from  spite,  because 
they  did  not  in  the  first  instance  call  him  in  to 
draw  the  will.  The  testator  had  made  a  will, 
and  was  about  to  execute  it,  when  Mr.  Tilby, 
who  was  sometimes  employed  as  his  attorney, 
came  and  made  his  way  to  the  dying  man's 
bed-side,  and  there  drew  this  will.  No  sooner 
was  the  testator  dead,  than  Tilby  gave  instruc- 
tions for  the  bill,  which  charged  that  Mr. 
Waldron,  one  of  the  executors,  declined  acting 
in  the  trust,  and  that  the  Rev.  Mr.  Hawkins, 
the  other  executor,  was  in  narrow  circum- 
stances. The  bill  also  tried  to  raise  a  case  of 
election  on  the  will  as  against  the  widow;  and 
that  was  another  ground  alleged  for  the  pro- 
priety of  this  suit.  But  these  charges  were 
either  false  or  unnecessary,  for  Mr.  Waldron 
was  acting  in  the  execution  of  the  will  and 
willing  to  continue,  and  Mr.  Hawkins  was  a 
clergyman,  having  an  income  of  500/.  a  year, 
and  more  than  all,  he  is  the  uncle  of  the  in- 
fants, and  the  very  person  whom  this  Court 
would  appoint  as  a  guardian  for  maintenance, 
if  such  were  necessary.  The  widow  has  elected 
to  take  under  the  will,  and  the  executors  are 
ready  to  account ;  there  ie,  therefore,  no  ob- 
ject in  carrying  on  this  suit,  except  to  give 
Mr.  Tilby  an  annuity  out  of  it  for  a  number  of 
years,  until  these  children  attain  their  respective 
ages  of  twenty-one.  But  should  the  Court 
think  the  suit  a  proper  one  to  be  retained, 
some  person*  should  be  substituted  for  Brown. 
It  was  a  public  inconvenience  to  allow  persons 
not  connected  with  the  family  to  file  a  bill  as 
next  friend  of  infants,  and  carry  it  on  for  years 
for  his  own  purposes.  The  Master  of  the  Rolls, 
when  he  was  Vice  Chancellor,  granted  a  refer- 
ence to  the  Master,  in  Richardson  v.  Miller,* 
which  is  a  decision  directly  in  point. 

Mr.  Pepy*  and  Mr.  James  Russell  opposed 
the  motion ;  the  Vice  Chancelhtr  heard  it,  and 
refused  it  with  costs.  There  was  no  fault 
found  with  the  will  itself,  although  much 
obloquy  was  thrown  on  Mr  Tilby,  a  roost 
respectable  attorney,  in  Wiltshire.  He  was 
on  friendly  terms  with  the  testator,  acted 
for  him  as  his  solicitor,  and  drew  the  will 
at  his  request.  The  will  was  proper ;  so  was 
the  suit  to  carry  the  trusts  into  effect;  one 
object  was  gained  by  it  already — the  widow  was 
put  to  her  election.  The  infants  are  females ; 
was  not  the  suit  necessary,  to  obtain  for  them 
the  protection  of  this  Court?  That  was  ano- 
ther object  gained.  The  will  charged  the 
testators  real  estate  with  the  payment  of  debts, 
to  pay  which  part  of  the  estate  must  be  sold. 
How  can  a  sale  of  them  be  had  except  under 
a  decree  of  this  Court  ?  As  to  the  next  friend, 
it  is  denied  that  Mr.  Brown  is  in  any  menial 
condition ;  it  is  sworn,  that  he  is  in  circum- 
stances to  pay  costs,  and  that  is  all  that  is 
required  of  the  next  friend.  Any  person  may 
file  a  bill  as  next  friend,  in  the  name  of  in- 
fants; that  is  the  settled  rule  of  this  Court, 
bid  down  by  Lord  Redesdale ;  b  by  Lord 
Thuriow,  in  the  case  of  Whittaker  v.  Morlar ; c 

•  1  Simon,  133. 
*  Mitf.  Plead.  25.  c  Cox  286. 


and  by  Sir  John  Leach,  in  Dtvpnport  v.  /><»- 
vonport,  and  Pennington  v.  Alvin  ,• d  as  well 
as  in  the  case  of  Stevens  v.  Steven*  •  It  is  not 
an  uncommon  thing  for  an  attorney,  in  a  bill 
of  this  sort,  to  put  in  the  name  of  his  manag- 
ing clerk  as  next  friend.  In  such  circum- 
stances, an  application  was  lately  made  in  the 
Court  of  Exchequer,  to  get  the  conduct  of  a 
suit  for  a  creditor;  and  that  Court  refused  the 
application,  inasmuch  as  there  was  no  evi- 
dence of  bad  conduct  in  the  next  friend. 

Sir  Edward  Sudden. — The  application  to 
get  the  conduct  of  a  suit  for  a  creditor,  is  not 
the  motion  before  the  Court.  That  the  person 
was  a  creditor,  was  good  reason  for  refusing 
that  application. 

The  Lord  Chancellor,  having  taken  time  to 
read  the  affidavits,  said  there  was  no  doubt 
that  any  one  could  act  as  next  friend  to  in- 
fants; but  the  Court  presumed  that  he  was  a 
person  of  substance,  although  there  was  one 
or  two  cases  in  which  persons  in  very  indiffer- 
ent circumstances  had  been  permitted  to  act 
in  that  capacity.  The  true  principle  seemed 
to  be,  to  allow  much  latitude  in  the  selection 
of  the  persons  who  came  forward  to  sue  as 
next  friend ;  but,  at  the  same  time,  to  watch 
their  conduct,  to  observe  their  acts  with  no 
undue  impartiality,  and  to  take  care,  if  they 
are  guilty  of  acts  for  which  they  deserve  blame, 
to  visit  them  with  the  consequences  of  their 
misconduct  or  neglect.  All  these  things 
must,  however,  depend  on  circumstances  ; 
and  so  did  the  case  he  was  considering.  This 
was  clearly  not  the  suit  of  Brown,  but  of  the 
attorney.  His  Lordship  did  not  mean  to  deny 
that  the  suit  might  have  been  instituted  for 
the  benefit  of  the  infants,  and  that  they  had 
reaped  advantage  from  it ;  but  still  there  were 
circumstances  in  the  case  which  excited  sus- 
picion, and  called  for  further  enquiry.  He 
should,  therefore,  direct  a  reference  to  the 
Master,  to  enquire  whether  the  suit  was  con- 
ducted for  the  benefit  of  the  infants,  and 
whether  Brown  is  a  fit  person  to  act  as  next 
friend ;  with  liberty  to  the  Master  to  report 
on  both  points. 

Nalder  v.  Hawkins,  at  Westminster,  Nov. 
15th  and  23d,  1833. 


Htng/rf  &»$  ftouttc*  Court 

PROCEEDINGS  AGAINST    BAIL. — BAIL  BOND. 

SCI.  FA. — NON   EST  INVENTUS. — SHERIFF'S 
RETURN. 

A  plaintiff  cannot  proceed  against  bail  by  tci. 
fa.,  if  he  is  aware  that  he  is  detained  in  the 
custody  of  the  sheriff,  although  at  the  suit 
of  other  plaintiff 9. 

Rule  nisi  to  set  aside  proceedings  against 
bail  on  the  ground  of  irregularity. 

It  appeared  that  the  plaintiff  having  obtained 
judgment  against  the  defendant,  by  the  name  of 
"  Gilmour  Richardson,"  lodged  a  ca.  */.  against 

*  2  Sim.  &  Stu.  101,  and  265. 
«  6  Madd.  97. 
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him  by  that  name.  Tkfo  he  procured  to  he  re- 
turned non  est  inventus,  and  then  proceeded  by 
scia/*.,and  fixed  the  hail.  At  the  time  of  procur- 
ing the  return  of  non  est  inventus  the  defendant 
was  detained  at  the  suit  of  three  different  cre- 
ditors, by  the  named  of  "  H.  O.  Richardson," 
"  Henry  Richardson,"  and  "  Henry  Gilmour 
Richardson,"  which  last  was  his  real  name. 
The  present  rule  nisi  was  obtained  for  setting 
aside  the  proceedings  against  the  bail,  on  the 
ground  that  the  return  of  non  est  inventus  \r&& 
improper,  the  defendant  at  the  time  of  the 
return  being  in  the  actual  custody  of  the  she- 
riff. 

On  shewing  cause  against  the  rule,  it  was 
submitted,  that  as  the  defendant,  though  de- 
tained in  the  sheriff's  custody  at  the  time  of 
the  return  of  non  c*t  inventus,  he  was  detained 
by  names  different  from  that  by  which  he  was 
sued  by  the  plaintiff,  and  therefore  he  was  not 
bound  to  know  that  the  defendant  was  so  de- 
tained. 

Pat te ton,  J.  was  of  opinion  that  the  princi- 
pal question  was,  whether  the  plaintiff  at  the 
time  he  procured  the  return  of  non  est  inven- 
tus, was  aware  of  the  defendant  being  in  cus- 
tody at  the  time  of  getting  the  return  of  mm 
est  inventus.  It  must,  therefore,  be  referred 
to  the  Master,  to  enquire  whether  at  the  time 
of  getting  the  return  of  non  est  inventus,  the 
plaintiff  was  aware  that  the  defendant  was  in 
custody.  If  he  was,  the  rule  must  lie  made 
absolute;  if  not,  it  must  be  discharged. 

Rule  accordingly.  —  Rriggs   v.   Gilmour 
Richardson,  T.  T.  1833.  K.  B.P.  C. 


PRIVILEGE  FROM  ARREST. — SATISFACTION  OF 

JUDGMENT. 

Where  a  defendant  is  privileged  from  arrest. 

In  this  case  the  defendant  was  taken  in  exe- 
cution on  a  ca.  sa.,  while  attending  on  a  sub- 
poena at  the  assizes.  The  Judge  at  Nisi  Prius 
immediately  discharged  him.  A  second  ca.  sa. 
was  afterwards  issued  against  the  defendant, 
and  on  it  he  was  taken  a  second  time.  A  rule 
nhi  was  afterwards  obtained  for  the  discharge 
of  the  defendant,  on  the  ground  that  having 
been  once  taken  in  execution  the  judgment  was 
satisfied. 

On  shewing  cause,  it  was  contended,  that  as 
the  defendant  had  been  discharged  out  of  cus- 
tody, in  consequence  of  his  privilege  from 
arrest,  such  a  taking  in  execution  could  not  be 
considered  as  a  satisfaction  of  the  judgment. 

Patteson,  J.  took  time  to  consider  and  consult 
the  other  Judges,  and  afterwards  discharged 
the  rule. 

Rule  discharged. — Junes  v.  Smith,  T.  T. 
1833,  K.  B.  P.  C. 


SERVICE    IN 


EJECTMENT. — VACANT 
8ION. 


POS8ES- 


JFhen  proceedings  in  ejectment  must  be  as  on 
a  vacant  possession. 

C.  Clark  moved  for  judgment  against  the 


who  had  since  died.  He  moved  on  an  affidavit 
which  stated  that  the  house,  with  the  exception 
of  two  of  the  outer  walls,  had  been  pulled 
down  and  the  materials  carried  away.  The 
service  had  been  made  by  affixing  a  declaration 
and  notice  to  the  most  conspicuous  part  of  the 
walls  that  had  been  left  standing.  Every  endea- 
vour was  sworn  to  have  been  made  to  discover 
Adams,  in  order  to  serve  him,  bat  in  vain. 

f At  tie  Hale,  J. — Is  not  that  a  vacant  posses- 
sion? You  should  have  proceeded  under  die 
statute. 

Due  and  Norman  v.  Roe,  M.  T.  1833.  K.  B. 
P.  C. 


SITTINGS  IN  THE  COMMON  PLEAS. 
After  MicktH  Unas  Term,  1833. 

MIDDLESEX. 

Common  Juries. 

-  November  26 

28 

*» 

3(1 

-  December  2 
3 

Special  Juries. 

.      4 

5 

6 

«      -     7 


Tuesday 
Thursday 
Friday   - 
Saturday 
Monday  . 
Tuesday 


Wednesday 

Thursday 

Friday 

Saturday 


Common  Juries. 


LONDON. 


Common  Juries. 

Wednesday        - 
Monday  (adjournment  day) 
Tuesday         .... 
Wednesday    .... 
Thursday       .... 

Special  Juries. 

Friday 

Saturday        - 

Monday         .... 

Tuesday         - 

Wednesday    .... 

Thursday 


November  27 
December    9 

-  10 

-  11 

-  12 


13 

» 14 

16 

17 

18 

19 

[The  causes  for  the  20,  21,  and  23,  are  not 
yet  appointed.] 


PLACES  APPOINTED 
FOR  THE  TRIAL  OF  ISSUES 
UNDER  THE  LAW  AMENDMENT  ACT. 


LONDON.* 

Writs  for  the  trial  of  issues  directed  to  be 
tried  before  the  sheriffs  of  London,  and  writs 
of  inquiry  of  damages  in  and  for  the  said  city, 
will  be  executed  at  tte  Secondaries  Office.  No. 
5,  Basingball  Street,  on  Tuesday  and  Fridstm/ 
only  in  each  week,  to  commence  at  12  o'clock 
at  noon. 


casual  ejector.    The  premises  had  been  under-    ~T     Z      T        ".         •,.  .  c       ~  , 

let  to  Ailams,  and  bv  him  to  another  person       a..fec  **  other  Plwe8>  VoL  6'  P-  4W>  **<* 
'  IP-  M, ante. 
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OXFORDSHIRE. 

The  sheriff  will  hold  Courts  far  the  trial  of 
issues  under  tbe  3  &  4  W.  4.  c.  42,  at  the 
places  following : — 

Henley,  Town  Hall,  Wednesday,  December  18. 
—Friday,  January  3. — Friday,  January  17, 
and  Friday,  January  31. 

Oxford,  Town  Hall,  Monday,  December  80. 
—Monday,  January  13,  and  Monday,  Ja- 
nuary 27. 

Bunbuiq,  Town  Hall,  Wednesday,  January  1. 
—Tuesday,  January  14 ;  —  and  Tuesday, 
January  28. 

At  11  o'clock  in  the  forenoon  of  each  day, 
provided  the  writs  be  delivered  at  the  office 
of  Mr.  Samuel  Cooper,  the  Under  Sheriff  at 
Henley,  fire  days,  or  at  the  office  of  Messrs. 
Berkeley,  5,  Lincoln's  Inn,  six  days  previous 
to  the  Court  day. 


FURTHER  LIST  OF  LONDON  DEPUTIES 
OF  SHERIFFS,  UNDER  3  &  4  W.  4.  c.  42. 


Counties 
Devonshire 


Cardiganshire 


England. 

London,  Deputy  Sheriff*. 

/  Mr.  John  Ckpperton, 
'  1 37,  New  Broad  Street.* 

ATtf/ar. 

{Mr.  Hawkins,  New 
Boswell  Court. 


ANSWERS  TO  QUERIES. 


9jMb  of  ftxnfclorl!  sntt  Cftuust* 

RENT  Iff  ADVANCE.    VOL.  VI.  P.  463. 

With  all  doe  deference  to  T.  S.'s  opinion,  I 
think  the  general  principle  is  dear,  that  the 
landlord  having  thejm  msponendi,  may  annex 
whatever  conditions  he  pleases  t*  his  grant, 
provided  they  are  not  illegal  or  unreasonable. 
WoodfelPs  Landlord  and  Tenant,  2nd  edit.,  p. 
314.  And  the  lessor  nay  reserve  rent  imme- 
diately, "  because  this  is  a  rood  contract  to 
oblige  the  leseee  to  pay,"  and  the  lessor  may 
have  an  action  of  debt  on  the  contract  or  may 
likewise  have  his  remedy  by  distress  for  arrears 
when  the  lessee  comes  into  posssesion.  See 
WoodfalTa  Landlord  and  Tenant,  p.  238. 

R.  C  o. 


*  Ja  this  within  a  mile  of  the  Temple  ?    Ed. 


Camitntfi  lata. 

AUCTIONEER  — MINOR.      VOL.  VI.  P.  462. 

The  auctioneer  acted  rightly  in  signing  the 
agreement;  for  persons  who  are  disqualified 
from  acting  in  their  own  capacity,  as  infants 
and  feme  coverts,  may  yet  act  as  agents  for 
others.  —  Paley*B  Principal  and  Agent,  p.  2, 
2d  edit  M.  A. 


TITHES;-—  PARISH  APPRENTICE.    VOL.  VI. 

P.  4SOr 

Occupiers  of  tithes  are  liable  to  take  parish 
apprentices.  1  Burn's  Justice,  25th  edit.  byG. 
W.  Marriott,  p.  142;  citiug  2  Nolan,  221 ; 
Rrx  v.  Saltrsn,  Cald.  44. 

M.N. 


Jsrsctur, 

UNIFORMITY  OF  PROCESS  AMENDMENT  ACT. 

P.  80. 

The  practice  at  present  is  to  issue  the  ve- 
nire facias  one  day,  and  make  it  returnable 
the  next,  at  the  same  time  stating  the  day  in 
the  body  of  the  writ.  The  distringas  is  tested 
the  day  the  venire  facias  is  returnable,  and 
made  returnable  a  day  after  the  trial. 

E. 

BILL  OF  EXCHANGE.— COSTS.    VOL.  VI.  P.  383. 

If  separate  actions  be  brought  against  the 
acceptor  and  indorsers  of  a  bill,  the  Court  will 
stay  proceedings  against  any  of  the  indorsers, 
on  payment  of  the  hill  and  costs  of  that  actum  j 
but  not  against  the  acceptor,  without  payment 
of  the  costs  in  all  actions.  Smith  v.  Woodcock, 
4  T.  R.  691.  Mancunienbis. 


QUERIES. 


€ammau  lata. 

REPUTED  WIFE. 

The  testator  here  gives  to  three  persons  spe- 
cifically named,  and  though  illegitimate,  they 
can  take  their  share  with  the  legitimate  children. 
The  testator  in  his  will,  calls  Afary  H.  his  wife, 
and  she  has  always  been  known  and  called  by 
the  name  of  Mary  //.,  and  has  consequently 
gained  the  reputation  of  being  his  wife,  ac- 
cording to  Lord  Mansfield's  doctrine  in  Btrl 
v.  frtrlmr,  3  Doug.  170.  In  other  cases  (ex- 
cept in  an  action  for  crim.  con.  and  an  indict- 
ment for  bigamy),  cohabitation  and  reputation 
are  sufficient  evidences  of  marriage.  And  ac- 
cording to  the  doctrine  laid  down  by  Phillips 
on  Evidence,  Vol.  2,  pp.  206,  207,  this  is  suf- 
ficient even  in  an  action  for  adultery.  And 
in  Wilkinson  v.  Adam,  1  Ves.  and  Beams,  pw 
422,  it  was  decided  that  the  three  children  of 
the  testator  John  Wilkinson,  by  Ann  Lewfr, 
who  had  acquired  the  reputation  of  beii  g 
such  his  children  before  the  date  of  his  will, 
were  entitled  to  his  real  estates.  Here  the 
devise  is  to  Mmry  //.  (whom  he  calls)  bis 
wife,  and  both  legitimate  and  Illegitimate  chil- 
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dren ;  and  they  are  all  specifically  named,  and 
have  pained  the  reputation  of  being  his  (the 
testator's)  children.  1 1  appears  therefore,  that 
Mary  H.  is  entitled  to  the  share  of  the  testator's 
real  and  personal  estate.  And  that  7*.  //., 
A.  //.,  and  C.  H.  are  entitled  to  take  their 
shares  of  the  testator's  real  and  personal  estate 
with  FF.  //.,  M.  A.  //.,  and  C.  H. ;  and  are 
also  entitled  to  a  proportion  of  the  rents  and 
profits  for  their  maintenance  during  their  mi- 
nority. T.  W.  S. 

3Laf»  of  {fcoptrtp  an*  Cattnenatitfnft;. 

insolvent's  property. 

A.  on  being  arrested,  went  to  prison, and  gave 
notice  of  his  intention  to  take  the  benefit  of  the 
Insolvent  Act.  On  the  hearing  of  the  Insol- 
vent's petition,  he  was  declared  entitled  to  his 
adjudication,  and  ordered  to  be  discharged, 
forthwith  upon  giving  up  certain  property.  This 
property  however  the  insolvent  has  not  given 
up,  ana  consequently  the  discharge  has  not 
been  issued  from  the  Insolvent  Debtors'  Court. 
The  insolvent  however  has  obtained  his  dis- 
charge by  settling  with  his  detaining  creditor, 
and  is  now  at  liberty.  No  assignee  has  been 
appointed.  What  remedy  have  the  other  cre- 
ditors of  the  insolvent,  whose  debts  are  ad- 
mitted in  the  schedule  ?  Can  they  with  safety 
sue  him  ;  or  should  an  application  be  made  to 
the  Court  for  a  rehearing  of  the  insolvent,  and 
the  appointment  of  an  assignee  r  A.  L. 

TITLE  DEEDS.— COVENANT  TO  PRODUCE. 

A.  /?.  purchased  a  freehold  house,  which, 
with  other  property  adjoining,  was  in  mort- 
gage, and  he  took  a  conveyance  of  it  from  the 
mortgagor  and  mortgagee,  and  also  a  covenant 
for  the  production  of  the  title  deeds  from  the 
mortgagee.  Subsequently,  A.  B.  purchased  an- 
other house  derived  under  the  same  title, and  the 
same  parties  joined  in  the  conveyance ;  but  as 
he  already  had  a  covenant  for  the  production 
of  the  deeds  in  the  conveyance  of  the  first 
house,  it  was  probably  not  considered  necessary 
to  take  another  covenant  respecting  this  house, 
as  none  was  taken.  A.  B.  sold  the  first  house, 
and  of  course  was  obliged  to  deliver  over  to 
the  purchaser  the  conveyance  to  him  which 
contained  the  covenant  to  produce,  and  he 
now  remains  the  owner  of  the  other  house 
without  the  means  of  getting  at  the  title  deeds, 
the  mortgagee  having  refused  to  give  another 
covenant.  The  mortgagee  is  in  possession  of 
the  property  forming  the  remainder  of  his  se- 
curity, and  there  is  no  chance  of  the  mortgage 
being  paid  off. 

.  Can  any  of  your  Correspondents  say  whether 
A.  B.  can  compel  the  mortgagee  to  give  ano- 
ther covenant  to  produce,  or  by  what  means 
can. he  satisfy  a  purchaser's  enquiry  for  an  in- 
spection of  the  title  deeds  in  case  of  a  sale  ? 

B.L. 


BEQUEST. — HUSBAND. 

A.  bequeaths  to  his  wife  B.  for  life,  certain 
freehold,  copyhold,  and  leasehold  estates,  and 
after  her  decease  he  gives  the  same  to  his 


daughter  C,  her  heirs  and  assigns.  €.  mar- 
ries, has  a  child,  and  dies,  leaving  B.  the  mo- 
ther still  surviving ;  the  child  also  dies.  What 
estate  will  the  husband  of  C.  take  at  the  death 
of  the  mother?  H.  S.C. 


TWENTT  YEARS  TITLE. 

If  A.  and  the  previous  possessors  of  an  estate 
have  had  quiet  possession  of  the  same  for 
twenty  years  and  upwards,  and  if  proof  to  that 
effect  can  be  procured,  will  A.'i  title  to  such 
estate  be  perfect,  according  to  the  late  act  for 
shortening  titles  ?  N.  S. 


THE  EDITOR'S  LETTER  BOX. 


A  Correpondent,  who  expresses  warmly  his 
acknowledgments  of  the  utility  of  our  Work, 
and  its  devotion  to  the  interests  of  the  Pro- 
fession, suggests  an  addition,  by  way  of  Sup- 
plement, for  the  purpose  of  Correspondence 
upon  the  various  topics  that  are  continually 
arising,  and  to  give  an  opportunity  of  discus- 
sions, tending  to  awaken  the  Profession  gene- 
rally to  its  own  interests,  on  which  they  at 
present  allow  themselves  to  slumber. 

Our  correspondent  must  allow  us  to  say, 
that  we  are  not  inattentive  to  those  matters, 
and  that  we  make  the  best  selection  in  our 
power  from  the  letters  and  disquisitions  which 
are  sent  us;  and  we  question  whether  our 
pages  would  be  more  interesting  than  they  are, 
by  affording  a  larger  space  to  that  department 
of  the  Work;  We  are  apprehensive  that  the 
"  slumberers"  would  be  rather  increased  than 
diminished,  by  inserting  all  the  communica- 
tions with  which  we  are  favoured,  especially  if 
the  pruning  knife  were  not  liberally  applied. 

The  communications  from  E.  S. ;  "A  Con- 
veyancing Attorney ;"  "Pro  bono  publico;" 
J.D. ;  H. ;  Y.  W.  Y. ;  and  "  Ambulator/'  shall 
be  considered. 

The  Queries  and  Answers  of  A. ;  W.  D. ; 
"  An  Early  Subscriber ;"  I.  S. ;  T.  W. ;  M.  N ; 
D  D  ;  J.M.;  R.;  H.  R. ;  "  A  Subscriber ;" 
F.  J.  R. ;  "  A  Suffolk  Subscriber ;"  and  "Man- 
cuniensis,"  have  been  received. 

A  correspondent  informs  us  that  the  boon 
conferred  by  the  Chancellor  of  the  Exchequer 
in  reducing  the  advertisement  duty  from  &. 
6d.  to  Is.  6d.9  is  lost  sight  of  by  some  of  our  daily 
contemporaries,  whom  he  points  out  as  charg- 
ing precisely  the  same  sum  now  for  the  same 
advertisement,  as  before  the  reduction  of  the 
duty.  Our  own  list  will  shew  that  we  give  our 
friends  the  full  benefit  of  the  alteration,  and 
we  trust  they  will  avail  themselves  of  it. 

The  suggestion  as  to  the  legal  opinions  on 
the  powers  of  the  Corporation  Commission 
shall  have  our  attention. 

We  are  informed  that  the  lectures  at  the  In- 
corporated Law  Society  are  adjourned  till  the 
13th  of  January. 

The  Second  Real  Property  Report  on  General 
Registry  is  now  published,  price  2#.  Our  Readers 
are  now  in  possession  of  all  the  Reports  of  the 
Real  Property  Commissioners,  and  the  last 
three  of  the  Common  Law  Commissioners. 
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Quod  magia  ad  nos 


Pertinet*  et  neacire  malum  est,  agitamus." 


Horat. 


PARLIAMENTARY  PRACTICE,   AND 
FEES  ON  PRIVATE  BILLS. 


Oui  object  on  the  present  occasion  is  prin- 
cipally to  notice  the  practice  in  parliament, 
and  the  fees  payable  on  private  bills,  which 
may  be  considered  as  an  important  branch  of 
professional  business,  and  the  charges  allow- 
ed for  conducting  it.  The  fees  paid  on  these 
bills  amount  to  14,000/.  annually,  and  form 
part  of  the  general  income  of  the  officers  of 
the  House ;  we  shall  therefore  (the  subject 
being  also  in  itself  of  general  importance) 
first  notice  the  general  establishment  of  the 
House  in  regard  to  its  several  officers,  and 
the  emoluments  received  by  them. 

The  report  made  by  the  select  committee 
appointed  to  inquire  into  this  subject  *  shews 
that  reform  and  retrenchment,  which  have 
been  carried  somewhat  extensively  into  the 
Courts  and  Offices  of  Law  and  Equity,  are 
to  be  brought  to  bear  on  the  Legislative  de- 
partment itself— a  very  proper  proceeding, 
as  the  legislative  body  should  undoubtedly 
set  the  example  of  that  economy  which  it 
wishes  to  be  enforced. 

It  will  be  observed,  that  in  the  following 
summary  of  the  reduction  of  salaries  recom- 
mended by  the  committee,  the  amount  of 
saving  in  the  majority  of  instances  will  be 
nearly  one  half;  but  from  this  must  be  de- 
ducted the  compensation  intended  to  be 
allowed  to  the  present  holders  of  office. 

The  committee  commence  with  the 
Speaker,  and  propose  to  reduce  his  salary 
to  5000/.  a  year,  with  an  official  residence 
free  of  taxes,  but  without  any  other  allow- 
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ance,  except  1000/.  for  outfit  of  plate  on 
his  first  election ;  and  this  also  is  to  be  here- 
after abolished  by  expending  6000/.  for  a 
service  of  plate  to  remain  the  property  of 
the  public,  and  be  attached  to  the  official 
residence ;  the  Speaker's  Secretary  it  is 
proposed  to  reduce  from  about  1000/.  to 
500/.,  and  the  chaplain  to  receive  200/.  a 
year  in  lieu  of  the  customary  preferment  to 
a  prebendal  stall. 

The  Chief  Clerk  of  the  House  to  be  re- 
duced from  3500/.  to  2000/.  and  an  official 
residence.  The  Clerk  Assistant  from  2500/. 
to  1500/.,  and  without  residence.  The 
second  Clerk  Assistant  from  2000/.  to  1 000/. 
The  office  of  Clerk  of  the  Committee  of 
Privileges,  of  100/.  to  cease.  The  Clerk  of 
Elections  is  not  reported  upon.  In  the 
Public  Bill  and  Fee  Office  (which  comprise 
the  Treasury  and  Revenue  bills,  and  those  of 
other  public  departments  and  the  public 
bills  brought  in  by  individual  members  of 
the  House)  it  is  proposed  to  allow  a  prin- 
cipal 1000/.  a  year,  instead  of  1100/.  a  year 
now  paid ;  the  first  clerk  600/ ,  the  second 
400/.,  the  third  300/.,  and  the  fourth  150/. 
In  the  Journals  Office,  one  principal  at 
1000/.  without  residence,  first  clerk  600/., 
second  and  third  clerks  500/.,  fourth  and 
fifth  300/.,  sixth  and  seventh  150/.  In  the 
Committee  Clerks  Office,  sinecure  offices 
amounting  to  3872/.  to  be  abolished.  The 
remaining  salaries  suggested  as  necessary 
are  1000/.  for  the  Chief  Clerk,  600/.  each  for 
five  Committee  Clerks,  and  100/.  each  for 
five  Assistant  Clerks,  besides  copy  money. 

In  the  Private  Bill  Office,  which  was 
established  in  1811,  the  clerks  have  been 
hitherto  paid  by  fees  (which  are  to  be  car- 
ried to  the  fee  fund)  ;  and  it  is  proposed  to 
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allow  a  principal  700/.,  first  clerk  350/., 
second  clerk  250/,,  third  clerk  150/. — 
making  in  all  1450/. 

The  Sergeant  at  Arms  to  he  reduced 
from  2500/.  and  300/.  for  a  house,  to  1500/. 
only ;  the  Deputy  Sergeant  from.  800/.  and 
200/.  for  a  house,  to  700/.  only.  In  the 
Vote  Office  600/.  to  the  principal,  250/. 
to  an  assistant,  and  the  clerks  100/.  and  50/. 
There  are  also  divers  other  sums  to  he  al- 
lowed to  doorkeepers  (the  highest  300/.), 
messengers,  &c. 

From  the  large  saving,  amounting  to 
18,459/.,  intended  to  be  effected  by  these 
reductions  in  all  the  departments  of  the 
House,  it  might  be  expected  that  those  who 
have  occasion  for  the  aid  of  parliament  by 
private  bills,  in  consequence  of  the  defective 
powers  of  the  ordinary  tribunals,  or  other 
peculiar  circumstances,  would  derive  some 
relief  in  the  amount  of  the  fees  paid  to  the 
officers  of  the  House  whose  emoluments  are 
thus  proposed  to  be  reduced.  It  seems,  how- 
ever, that  the  committee  are  not  disposed  to 
encourage  this  branch  of  parliamentary  busi- 
ness ;  but  we  can  discover  no  good  ground 
for  withholding  the  relief  in  cases  of  mode- 
rate amount,  which  is  granted  in  those  of 
magnitude.  The  continuance  of  enormous 
fees  must  have  the  effect  of  preventing  re- 
dress in  the  majority  of  instances.  But  we 
shall  presently  see  how  this  point  is  consi- 
dered in  the  report. 

The  fees  charged  on  private  bills  are  ac- 
cording to  a  table  made  in  1731,  and  each 
department  receives  the  fees  due  to  it,  which 
practice,  the  Committee  observe,  necessarily 
occasions  considerable  inconvenience  and 
obscurity,  and  renders  it  extremely  difficult 
for  persons  seeking  to  obtain  an  act  to  know 
with  certainty  what  expences  may  be  incur- 
red at  any  particular  stage  of  it.  The  system 
pursued  has  been  to  charge  upon  a  private 
bill  according  to  the  different  interests  in- 
volved in  it.  This  appears  to  the  Committee 
to  proceed  upon  an  erroneous  principle ;  and 
they  justly  consider  that  the  magnitude  of 
the  object  to  be  attained,  rather  than  the 
supposed  diversity  of  interests,  should  be  the 
criterion  of  the  amount  of  the  charge. 

The  Committee  state  they  are  aware  of 
the  evils  which  might  arise  from  rendering 
applications  to  the  legislature  for  private  bills 
extremely  low  in  expense,  and  also  of  the 
justice  and  propriety  of  making  persons  de- 
sirous of*  obtaining  particular  advantages  by 
means  of  acts  •  of  parliament,  pay  adequately 
towards  defraying  tie  large  expences  of  an 
establishment  which  is  rendered  more  ex- 
pensive in  consequence  of  private  and  local 


legislation ;  they  do  not  therefore  propose 
to  diminish  the  gross  amount  of  the  fees, 
but  rather  to  alter  the  principle  of  the 
charge ;  and  they  are  of  opinion  that  a  more 
simple,  certain,  and  less  complicated  mode 
of  charge  should  be  adopted,  and  that  bills* 
should  pay  more  in  proportion  to  the  im- 
portance and  magnitude  of  the  object  than 
at  present;  and  instead  of  charges  being 
made  in  several  offices,  one  sum  should  be 
paid  (in  different  proportions'  on  each  of  the 
stages  of  the  bill),  and  that  the  whole  should 
be  received  by  one  officer.  A  table  is  given 
shewing  the  present  average  of  the  fees ;  and 
it  is  proposed  that  one-tenth  of  the  fees,  as 
remodelled,  shall  be  paid  on  the  first  reading 
of  the  bill,  two-tenths  on  the  second  reading. 
three-tenths  on  the  report,  and  four-tenths 
on  the  third  reading. 

The  proposed  alteration  in  the  mode  of 
paying  the  fees  is  highly  to  be  approved  ; 
but  we  cannot  concur  in  the  propriety  of 
throwing  difficulties  in  the  way  of  private 
and  local  acts  of  parliament.  We  by  no 
means  wish  that  the  legislature^shouM  re- 
duce the  expence  to  an  "  extremely  low" 
amount.  We  object  to  extremes,  both  high 
and  low.  We  complain  that  at  present  the 
fees  are  extremely  high,  and  beg  that  they 
may  be  moderated.  We  may  admit  also 
that  a  part  (but  surely  a  small  part)  of  the 
expense  of  the  establishment  is  occasioned  by 
private  and  local  acts ;  and  if  the  officers* 
salaries  can  be  reduced  to  nearly  one  half 
the  present  amount,  it  is  manifestly  unjust 
that  the  parliamentary  suitor  (as  he  may  be 
called)  should  be  compelled  to  pay  the  same 
as  formerly,  because  the  effect  must  be  to 
tax  the  parties  engaged  in  private  affairs 
before  parliament  to  diminish  the  expense 
of  public  business.  This  is  indirect  taxa- 
tion in  a  most  objectionable  form.  What 
would  be  said  if  the  Lord  Chancellor,  after 
reducing  the  emoluments  of  the  masters  and 
registrars,  should  propose  that  the  suitors  of 
his  Court  should  continue  to  pay  the  same 
fees  in  order  that  the  saving  might  diminish 
the  amount  of  the  police  rate  ?  The  parlia- 
mentary suitor,  with  a  proper  case,  has  as 
just  a  claim  for  relief  as  a  suitor  in  Chan- 
cery, and  ought  not  to  be  turned  away  by 
the  demand  of  fees  which  amount  to  a  pro- 
hibition Excessively  cheap  legislation,  like 
that  of  law,  would  no  doubt  be  a  great  evil ; 
a  thousand  acts  on  all  sorts  of  petty  occa- 
sions would  be  applied  for,  as  in  the  other 
instance  there  would  be  tens  of  thousands 
of  paltry  actions  to  "  fright  the  isle  from  its 
propriety ;"  but  we  protest  against  both  ex- 
tremes, and  advocate  a  middle  course.    The 
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pfen  of  the  Committee  'will,  we  admit,  throw 
the  burthen  in  a  certain  degree  on  bills  re- 
lating to  property  of  large  amount,  by  a  kind 
of  ad  valorem  assessment  on  inclosures, 
fauns,  xoads,  railways,  paving,  &c.  But 
Itfll  there  are  large  classes  of  local  and  pri- 
vate acts,  the  expence  of  which  will  fall 
heavily  on  the  parties  interested,  and  we 
think  their  case  should  be  reconsidered ;  and 
that  a  material  reduction  might  be  made  is 
apparent,  for  whilst  the  fees,  amounting  to 
14,000/.,  are  to  remain  the  same,  and  indeed 
to  be  increased  by  about  500/.,  the  officers 
in  the  Private  Bill  Office  will  be  paid  only 
1450/.,  or  about  ten  per  cent,  on  the  sum  to 
be  received. 

There  is  one  part  of  the  report  in  which 
we  think  the  Committee  will  receive  general 
support,  although  they  have  scarcely  gone 
far  enough.     They  took  into  consideration 
the  employment  of  the  officers  of  the  House 
in  private  parliamentary  business,  in  regard 
to  its  interference  with  the  efficient  dis- 
charge of  their  official  duties  ;  and  came  to 
the  conclusion    that  inconvenience   might 
result  from    such   employment,    and  they 
strongly  object  to  it.    Feeling  however  (they 
say)  much  disinclination  to  interfere  with 
the  interests  of  persons  who  have  been  per- 
mitted for  many  years  to  devote  their  atten- 
tion to  private  business,  and  derive  from  it 
considerable    emoluments,   the  Committee 
"content  themselves"  (as  they  put  it)  with 
recommending  that  the  clerks  in  the  Private 
Bill  Office,  and  the  Committee  clerks  (to 
whom  objections  to  the  practice  in  a  pecu- 
liar manner  apply),  be  forthwith  prohibited 
from  acting  in  such  matters ;  and  that  every 
officer  hereafter  to  be  appointed,  or  who  is 
not  now  so  engaged,   be  prohibited  from 
undertaking  the  solicitation  of  private  bills, 
or  engaging  in  the  conduct  of  business  before 
election  committees. 

It  would  have  been  better  to  "  reform  it 
altogether,"  and  allow  a  reasonable  compen- 
sation. We  do  not  find  however  that  in  the 
proposals  for  the  reform  of  the  Courts  of 
Justice,  it  is  sufficient  to  say,  in  defence  of 
an  objectionable  practice,  that  the  members 
of  either  branch  of  the  profession  have  for 
any  length  of  time  derived  considerable 
emoluments  from  it,  or  that  compensation 
on  its  abolition  is  ever  contemplated. 

The  Report  also  very  properly  recommends 
that  the  standing  orders  of  the  two  Houses 
of  Parliament  should  be  assimilated. b 

b  In  the  Lordt  the  following  particulars  are 
required,  which  are  not  required  by  the  Com- 
mons : 

Notices  on  the  Sessions  House  Doom. 


The  act  (6  Geo  4,  c.  123)  for  taxing  the 
costs  of  private  bills,  id  stated  to  have  proved 
inadequate,  as  no  provision  is  made  for  the 
costs  of  an  opposition  to  a  bill,  and  three 
months  only  are  allowed  on  election  costs 
after  the  determination  of  the  petition.  The 
Committee  recommend  the  extension  of  the 
act  to  all  proceedings  before  parliament,  and 
to  enlarge  the  time  to  three  months  after 
the  delivery  of  the  bills  of  costs.  We  are 
not  aware  that  there  is  any  practical  objec- 
tion to  this  proposal. 

In  order  to  diminish  the  expence  of  passing 
Bills,  the  committee  think  that  applications  to 
owners  and  occupiers  of  land,  which  are  now 
required  to  be  made  personally,  should  be 
permitted  to  be  made  by  letter  through  the 
Post  Office,  with  due  proof  of  the  letters  hav- 
ing been  so  sent.  They  also  propose  that  the 
publication  of  notices,  evidence  of  consents, and 
other  matters  required  by  the  standing  orders 
with  respect  to  Private  Bills,  may  be  proved 
before  the  Quarter  Sessions,  or  two  magis- 
trates at  Special  Sessions.  It  is  further  sug- 
gested that  the  Committees  on  Private  Bills 
should  take  evidence  on  oath,  so  that  the  se- 
cond attendance  of  witnesses  in  the  Lords  might 
(in  unopposed  cases)  be  dispensed  with,  and 
thus  a  considerable  expense  be  saved. 

These  are  very  useful  recommendations,  and 
if  carried  into  effect  along  with  the  diminution 
of  the  Fees  of  the  House,  in  cases  where  the 
property  is  comparatively  of  small  amount, 
will  materially  relieve  the  parties  who  have 
occasion  to  resort  to  the  Legislature. 

We  have  now  to  advert  to  the  professional 
charges  allowed  for  conducting  parliamentary 
business.  Enquiries  having  been  made  by  the 
Committee  in  the  course  of  the  examination  re- 
garding the  comparative  rate  of  the  charges  of 
solicitors  in  Parliament,  and  the  Courts  of  Law 
and  Equity,  Mr.  Tooke,  (a  member  of  the 
Committee,)  stated  the  charges  in  the  latter  to 


Estimate  of  time  of  the  Work. 

Plans  to  be  engraved  and  annexed  to  printed 
Copies  of  Bills. 

Duplicate  of  Plan  to  be  shown  to  Owners. 

Application  to  Owners  of  Land,  Streams, 
and  Mills. 

Plan  or  Pier,  Port,  or  Harbour  to  be  de- 
posited. 

In  the  Commons,  and  not  the  Lords : 
Notices  on  Church  Doors. 
Notices  for  Inclosure,  Drainage,  Paving,  &c. 
Sections  to  Canals,  Railways,  &c. 
Plans  deposited  with  the  Clerk  of  the  Peace. 
Bill   ana  Plans  lodged    with   the  Parish 
Clerks. 
Evidence  of  Dissents. 
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be  as  follows : — For  drawing  all  pleadings  in 
the  Courts  of  Common  Law,  and  Bills  and 
Affidavits  in  Chancery  1*.  per  folio  ;  copying 
on  paper  in  all  cases  Ad.  per  folio ;  on  parch- 
ment 6d;  the  usual  practice  as  to  writing  let- 
ters,  from  3*.  6d.  to  59.  according  to  the  special 
nature  of  them ;  and  briefs  10*.  per  sheet  for 
drawing  and  copying $  and  that  the  usual  cus- 
tom of  charge  for  parliamentary  business  has 
been  to  double  the  charges  in  the  Courts  of 
Law  and  Equity,  as  regards  drawing,  copying, 
and  writing  letters  and  briefs,  and  the  same 
rule  applies  to  attendances. 

The  Committee  enquired  into  the  reason 
for  the  difference  of  the  charge,  and  Mr.  Tooke 
gave  evidence  on  that  subject,  of  which  the 
following  is  the  substance : — There  was  a  suf- 
ficient reason  for  the  larger  charge,  owing  to 
the  practicebeing  of  rarer  occurrence — requir- 
ing immediate  personal  attention,  and  involv- 
ing considerable  responsibility — and  greatly 
interfering  with  the  ordinary  practice  of  an 
office.  Though  the  responsibility  (as  the 
Committee  suggested)  might  be  diminished  to 
a  certain  extent,  by  employing  a  parliamentary 
agent  conversant  with  parliamentary  business ; 
still  the  actual  solicitor  employed  would  not 
be  considered  as  entitled  to  •  plead  the  re- 
sponsibility of  his  agent ; — that  counsel  having 
an  acknowledged  and  recognized  character, 
affords  a  sufficient  sanction ;  but  a  parliamen- 
tary agent  has  no  such  recognized  character. 
In  copying  and  other  common  matters,  the 
forms  are  so  different,  that  they  require  more 
care  and  time  than  the  ordinary  proceedings 
of  Courts;  and  the  examination,  which  is  not 
charged,  is  of  importance  to  be  done  personally 
by  the  principal.  In  the  early  stages  of  pro- 
ceedings before  parliament  the  technicalities 
are  infinitely  more  difficult  than  in  Court  of 
Law. 

To  this  statement  we  may  add,  that  the 
principle  of  the  increased  charge  prevails  with 
regard  to  all  persons  engaged  in  parliamentary 
matters:  not  only  the  officers  receive  more 
liberal  remuneration,  and  the  fees  on  the  pro- 
ceedings are  larger  than  in  the  Courts  of  Law ; 
but  the  several  fees  of  counsel  for  settling 
bills,  for  consultations,  briefs,  &c.  are  fixed  on 
an  increased  scale ;  and  the  same  rule  extends 
to  the  charges  allowed  to  the  short  hand 
writer. 

We  have  thus  laid  before  our  readers  the 
substance  of  the  Report,  with  the  result  of 
such  parts  of  the  evidence  and  the  documents 
annexed,  as  appeared  to  be  interesting  to  the 
professional  reader.  There  are  many  curious 
details  regarding  the  method  of  conducting 
parliamentary  business,  to  some  of  which  we 
may  perhaps  hereafter  advert. 


THE  GENERAL  REGISTRY  REPORT. 


Our  readers  have  now  in  their  possession 
the  Report  of  the  learned  Real  Property 
Commissioners,  on  the  all-important  subject 
of  a  General  Registry,  which  we  need  not 
recommend  to  their  attention  as  being  the 
most  complete  document  on  the  subject. 
As  the  time  now  draws  near  in  which  an  at- 
tempt will  no  doubt  be  made  to  embody  this 
Report  into  an  act  of  the  Legislature,  it  will 
demand  our  consideration  ;  and  we  hope  to 
be  able  to  show  that  the  reasons  given  for  the 
establishment  of  a  Registry  are  not  sufficient. 
It  is  obvious,  however,  that  the  subject  should 
be  discussed  with  deliberation  —  that  all 
feelings  of  prejudice  and  self-interest  should 
be  dismissed,  and  that,  as  it  has  been  pro- 
posed with  the  best  motives,  and  is  sup- 
ported by  many  distinguished  members  of 
the  profession,  it  should  have  fair  play  in 
our  columns.  While,  therefore,  we  express 
our  own  dissent  from  the  measure,  and  in- 
vite communications  on  our  side  of  the 
question,  we  shall  be  perfectly  ready  to  ad- 
mit any  remarks  on  the  other  side.  In  our 
next  number  we  shall  probably  commence 
the  consideration  of  the  subject. 

REVIEW. 


The  Acts  relating  to  the  Law  of  Real  Pro- 
perty, passed  2  *  3  and  S  $4  W.  4.  *c. 
SfC  By  Henry  Stalman,  Esq.,  of  the 
Inner  Temple,  Barrister  at  Law.   Clarkes. 

This  appears  to  us  the  least  pretending, 
and  perhaps  the  most  useful  of  the  series  of 
works  published  on  the  new  acts,  except, 
as  we  have  the  vanity  to  think,  the  "  Com- 
mentaries," published  by  our  own  learned 
coadjutors.  The  objects  of  the  acts  are 
shortly  and  correctly  stated  by  way  of 
notes,  and  the  editor  has  not  eked  out  hia 
pages  by  long  extracts  from  the  Reports  of 
the  Commissioners,  but  has  simply  referred 
to  them.  The  vexatte  quastiones  on  the 
acts  are,  however,  hardly  adverted  to ;  and 
although  some  directions  for  framing  forms 
under  the  acts  are  appended,  the  forms  them- 
selves are  not  given.  These,  are,  we  think 
omissions.  We  shall,  however,  give  two 
extracts  from  the  notes ;  one  on  the  Fines 
and  Recoveries  Actv  and  the  other  on  the 
Limitation  of  Actions  Act,  which  will  ena- 
ble the  reader  to  judge  of  the  editor's  la- 
bours for  himself. 

"  The  leading  features  of  the  statute  (the 
Fines  and  Recoveries  Act)  are,  to  abolish  fines 
and  recoveries  ;  to  invalidate  warranties  as 
applicable  to  the  barring  of  entails ;  to  enable 
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a  tenant  in  tail  to  dispose  of  his  estate  by  some 
deed  of  assurance  by  which  he  might  have 
conveyed  the  same  had  be  been  seised  in  fee, 
such  deed  being  enrolled ;    to  repeal,  with 
respect  to  future  settlements,  the  11  H.  7.  c. 
20,  disabling  women  from  discontinuing  or 
suffering  a  recovery  of  lands  coming  from  the 
husbands  or  their  ancestors ;  to  institute  the 
office  of  protector  of  a  settlement,  he  being  a 
person  to  whom  an  estate  for  years  determin- 
able on  a  life  or  lives,  or  any  greater  estate, 
prior  to  the  estate  tail,  shall  have  been  limited 
by  the  settlement  creating  the  entail ;  to  re- 
peal so  much  of  the  Bankrupt  Act,  6  G.  4.  c. 
16,  as  gives  the  commissioners  power  to  sell 
estates  tail ;  to  repeal  the  7  G.  4.  c.  45,  re- 
specting the  investment  of  money  in  land  to 
be  settled  in  tail ;  and  to  provide  a  mode  for 
the  disposition  of  the  estates  and  interests  of 
married  women  in  lands,  and  money  to  be  in- 
Tested  therein.    The  observations  of  the  Law 
Commissioners  on  Fines  end  Recoveries,  in 
their  First  Report,   are   well  deserving  the 
reader's  attention.      Before  this  statute,  the 
law  recognized  three  modes  by  which  the  issue 
of  a  tenant  in  tail  might  be  barred,  namely, 
fine,  recovery,  and  warranty  with  assets,  the 
last  of  which  had  long  fallen  into  disuse.    The 
operation  of  a  fine  and  recovery  depended  on 
the  situation  in  which  the  tenant  stood  with 
reference  to  the  entailed  estate.    I.  Where 
the  tenant  in  tail  was  entitled  in  possession, 
with  remainders  over  to  others,  a  fine  levied 
by  him  barred  the  issue,  but  not  the  remain- 
ders ;  it  conferred  a  base  fee  in  the  estate  on 
the  person  to  whom  it  was  levied,  the  duration 
of  which  was  co-extensive  with  the  existence 
of  issue  under  the  entail,  upon  whose  failure 
the  remainders  came    into    possession,    and 
might  be  claimed  by  those  entitled  under  the 
original  limitation ;  but  a  recovery  suffered  by 
such  a  tenant  in  tail  barred  the  issue,  enlarged 
the  entail  into  a  fee,  and  barred  the  remain- 
ders over.     II.  Where  the  tenant  in  tail  was 
entitled  in  possession,  with  the  immediate  re- 
mainder or  reversion  in  fee  to  himself,  a  fine 
levied  by  him  destroyed  the  entail,  barred  the 
issue,  and  reduced  the  remainder  or  reversion 
into  possession,  and  so  produced  an  estate  in 
fee  simple.    Had  a  recovery  been  suffered,  it 
would  nave  enlarged  the  estate  tail  into  a  fee 
simple,  and  barred  the  issue  and  the  remainder 
or  reversion.     HI.  Where  the  tenant  in  tail 
was  entitled  in  remainder  after  a  preceding 
freehold  estate,  with  remainders  over  to  others, 
a  fine  levied  by  him  barred  the  issue,  and  con- 
verted the  remainder  in  tail  into  a  base  remain- 
der in  fee,  determinable  on  the  failure  of  is- 
sue,  operating  as  a  discontinuance,  but  did  not 
bar  the  remainders  over.    A  recovery  suffered 
by  such  a  tenant,  without  the  consent  of  the 
person  entitled  to  the  first  estate  of  freehold, 
was  voidable  by  the  issue  ;  but  if  with  such 
consent  the  issue  were  barred,  the  estate  tail 
was  enlarged  into  a  fee,  and  the  remainders 
over  were  also  barred.    IV.  Where  the  tenant 
in  tail  was  entitled  in  remainder,  with  the 
remainder  or  reversion  to  himself  in  fee,  a  fine 
levied  by  him  destroyed  the  entail,  and  brought 


the  remainder  or  reversion  forward,  ready  to 
vest  in  possession  on  the  determination  of  the 
preceding  freehold  estate.  A  recovery  suffered 
by  such  a  tenant  in  tail,  with  the  consent  of 
the  freeholder,  enlarged  the  estate  tail  into  a 
fee,  and  barred  the  remainder. 

"  The  effect  which  other  conveyances  of 
tenant  in  tail  have  upon  ,tlu£  estate  may  be 
shortly  adverted  to.  If  tenant  in  tail  convey 
by  bargain  and  sale  enrolled,  covenant  to 
stand  seised,  or  by  lease  and  release,  a  base 
fee  is  communicated  to  the  bargainee,  coven- 
antee, or  releasee,  which  may  last  until  there 
is  a  failure  of  issue  under  the  entail :  they  are 
good  as  against  the  tenant  in  tail  who  executed 
them,  but  voidable  against  the  issue,  and  not 
void,  and  the  issue  may  either  avoid  the  same 
by  entry,  or  affirm  them,  at  his  election ;  if 
the  latter,  they  are  binding  upon  him  during 
his  time,  but  may  be  avoided  or  affirmed  by 
the  succeeding  issue.  If  the  tenant  in  tail  con- 
vey by  feoffment,  a  base  fee  is  in  like  manner 
communicated ;  but  that  being  a  tortious  pos- 
session, the  issue  cannot  avoid  the  same  by  en- 
try, but  by  action  of  formedon  only.  It  is  to 
be  observed,  however,  that  if  the  tenant  in  tail 
convey  by  bargain  and  sale  enrolled,  or  coven- 
ant to  stand  seised,  the  interest  created  must 
be  such  as  will  of  necessity  take  effect  during 
his  life ;  if  it  do  not  take  effect  until  after  his 
death,  the  conveyance  is  void  ab  initio;  but  if 
such  interest  be  created  by  a  conveyance  oper- 
ating by  transmutation  of  possession,  as  a  lease 
and  release,  or  feoffment,  then,  although  the 
interest  created  be  so  limited  as  not  to  take 
effect  until  after  his  death,  the  conveyance 
will  notwithstanding  be  voidable  only,  and  not 
void,  since  the  interest  is  made  to  arise  out  of 
the  seisin  of  the  releasee  or  feoffee.  See  Ma- 
chell  v.  Clarke,  2  Lord  Raym.  778."  pp.  1(K— 
12. 

The  observations  on  the  Limitation  of 
Actions  Act  are  as  follows : 

"  The  prominent  features  of  the  statute  are, 
I.  To  make  twenty  years  the  limitation  for  the 
recovery  of  land  or  rent,  with  an  allowance  for 
disabilities,  and  to  prevent  the  remedy  being 
lost  within  that  period;  2.  To  make  forty  years 
the  extreme  limit  for  the  recovery  of  land  or 
rent,  notwithstanding  the.  existence  of  disabil- 
ities ;  3.  To  alter  the  previous  law  where  a 
person  has  different  rights;  4.  To  alter  the 
previous  law  in  the  case  of  entails  and  unbarred 
remainders;  5.  To  apply  to  equitable  the 
same  limitation  as  is  provided  for  legal  estates; 
6.  To  provide  a  limitation  as  between  mortga- 
gor and  mortgagee ;  7.  To  provide  a  limita- 
tion as  to  the  claims  of  ecclesiastical  and  elee- 
mosynary corporations  sole,  and  in  respect  to 
advowsons ;  8.  To  abolish  all  actions  real  or 
mixed,  except  writs  of  dower  and  tjuare  impe- 
dit  and  in  ejectment,  and  except  plaints  for 
freebench ;  and,  9.  To  provide  a  limitation  in 
respect  to  money  secured  out  of  land  or  rent, 
or  to  any  legacy,  and  arrears  of  dower,  and  of 
rent  or  interest. 

"  Previously  to  the  passing  of  this  act,  the 
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law  respecting  the  recovery  of  real  property 
stood  as  follows : — Under  the  statute  of  21  Jac 
1,  c.  16,  a  person  might  enter  upon  property 
wrongfully  withheld  within  twenty  yean  from 
the  period  of  the  right  accruing ;  and  if  the 
person  to  whom  the  right  first  accrued,  was  at 
the  time  under  any  of  the  disabilities  mentioned 
in  the  statute,  a  period  of  ten  years  was  given 
from  the  cesser  of  such  disabilities,  or  the 
death  of  the  party  under  them,  though  the 
twenty  years  from  the  first  accruing  of  the 
title  might  have  expired.  But  when  the  twenty 
years  had  once  attached,  they  continued  to 
run,  notwithstanding  any  subsequent  disability: 
in  like  manner,  when  there  had  once  been  a 
cesser  of  disabilities,  the  ten  years  attached 
and  continued  to  run,  notwithstanding  any 
subsequent  disability. 

"  The  right  of  entry  was  occasionally  liable 
to  be  barred  within  the  twenty  years  by  descent, 
by  discontinuance,  and  by  warranty.  On 
the  right  of  entry  being  barred,  the  person 
entitled  could  only  recover  by  a  possessory 
action,  and  after  the  expiration  of  a  further 
period,  the  possession  could  only  be  recovered 
by  an  action  on  the  right.  These  actions,  pre- 
vious to  their  abolition'  by  the  present  statute, 
had  long  been  almost  entirely  superseded  by 
the  modern  action  of  ejectment,  but  which 
was  maintainable  only  so  long  as  a  right  of 
entry  existed.  Mr  J.  Blackstone  at  the  time 
he  wrote,  observed,  that  there  were  hut  very 
few  instances  for  more  than  a  century  past,  of 
prosecuting  any  real  action  for  land  by  writ  of 
entry,  assize,  formedon,  writ  of  right,  or  other- 
wise. 3  Com.  197.  Fines  being  abolished  by 
the  3  &  4  W.  4.  c.  74,  a  title  by  non-claim  un- 
der the  4  H.  7.  c.  24,  after  five  years  adverse 
.  possession,  will  be  no  longer  capable  of  acquisi- 
tion. It  will  be  remembered  that  by  the  statute 
9  G.  I.e.  16,  the  crown  is  disabled  from  suing 
where  the  right  has  not  accrued  for  sixty 
years."  pp.  93,  94. 

These  observations  are  clearly  and  con- 
cisely expressed,  and  we  think  the  whole 
work  is  creditable  to  Mr.  Stalman. 


ABSTRACTS  OF  RECENT  STATUTES. 


RECOVERY  OF  SEAMAN'S  WAGES. 

3  &  4  W.  4.  c.  88. 

This  act  passed  on  the  28th  of  August,  1833, 
and  is  intituled  "  An  act  to  continue  for  Seven 
Years,  and  from  thence  to  the  End  of  the  then 
next  Session  of  Parliament,  an  act  of  the  Fifty- 
ninth  Year  of  King  George  the  Third,  for  faci- 
litating the  Recovery  of  the  Wages  of  Seamen 
in  the  Merchants  Service."  It  recites  the  59 
G.  3.  c.  58,  for  facilitating  the  recovery  of  the 
wages  of  seamen  in  the  merchant  service; 
which  act  was,  by  the  7  G.  4.  continued  for  a 


term  of  seven  years :  And  it  being  expedient 
that  the  first-mentioned  act  should  be  continu- 
ed for  a  further  term :  It  is  enacted,  that  the 
act  of  the  59  G.  3,  for  facilitating  the  recovery 
of  the  wages  of  seamen  in  the  merchant  service, 
shall  be  and  the  same  is  hereby  further  con- 
tinued for  seven  years,  to  be  computed  from 
the  passing  of  this  act,  and  from  thence  to  the 
end  of  the  then  next  session  of  parliament. 

The  mode  of  recovery  authorized  by  the 
59  G.  3.  c.  58,  is  as  follows : — A  Justice  of  the 
Peace  may  settle  disputes  about  seamen's 
wages  not  exceeding  20/.,  and  may  examine 
the  seaman  on  oath ;  in  case  of  refusal  to  com- 
ply with  the  order  of  the  Justice,  he  may  issue 
a  warrant  against  the  master  or  owner  of  the 
vessel ;  and  the  determination  is  final,  unless 
appealed  against  in  seven  days  to  the  Admiralty 
(s.  1).  In  case  of  appeal,  notice  must  be  given 
and  bail  put  in  (s.  2). 


ON  THE  DOUBTS  ON  THE  DOWER  ACT. 


To  the  Editor  of  the  Legal  Observer, 

Sir, 
The  importance  of  the  subject  will,  I  trust,  be 
a  sufficient  apology  for  the  following  additional 
observations  on  the  Dower  Act,  particularly  as 
it  appears  from  the  last  letter  of  your  cor- 
respondent J.  C.  that  in  my  former  communi- 
cation («ft/£,  p.  70)  I  assumed,  as  indisputable, 
the  very  point  he  intended  to  deny !  I  cer- 
tainly did  assume  that  the  words  of  the  77th 
section  of  the  Fines  and  Recoveries  Act  are 
sufficient  to  comprise  dower ;  but  not  from  any 
desire  to  avoid  the  discussion  of  that  question. 
J.  C.  himself  assumed  it,  in  order  to  support  his 
argument  that  the  statutes  are  repugnant ;  and 
in  my  endeavour  to  shew  that  his  conclusion  was 
erroneous,  I  was,  of  course,  under  the  neces- 
sity of  arguing  from  the  same  premises.  It  is 
true  that,  in  the  latter  part  of  his  letter,  he 
says,  "  he  doubt t  very  much  whether  a  mar- 
ried woman  can  be  said  to  have  any  interest, 
charge,  lien,  or  incumbrance  upon  the  lands  of 
her  husband  in  respect  of  her  dower;"  but  he 
immediately  adds,  as  a  reason  for  doubting, — 
"  bcjch  interest,  charge,  Hen,  or  incumbrance 
not  being  present  and  absolute,  but  only  can- 
tingent  upon  her  surviving  him ;"  that  is,  he 
doubts  whether  a  married  woman  has  any  in- 
terest, because  she  has  a  contingent  interest ! 
The  doubt  expressed  at  the  beginning*  of  the 
sentence  being  solved  at  the  conclusion,  did 
not  seem  to  me  to  require  observation ;  and  as 
this  doubt  was  the  only  argument  on  the  con* 
text  of  the  doubtful  section,  I  confined  my  re- 
marks to  the  question  of  repugnancy,  for  1  was 
not  then  aware  that  it  had  ever  been  seriously 
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contended  that  the  staitute  in  question  doet  not 
extend  to  dower;  but  from  your  subsequent 
observations  on  the  Dower  Act,  at  page  63, 
and  the  Notes  of  Mr.  Wilde's  Lecture  deliver- 
ed at  the  Law  Institution,  at  page  77>  it  would 
appear  that  the  question  is  involved  in  mure 
difficulty  than  I  bad  at  first  imagined;  and 
although  it  may  he  deemed  presumptuous  to 
contend  against  such  high  legal  authorities,  I 
nevertheless  venture  to  submit  the  following 
observation*  on  the  more  popular  arguments 
in  support  of  J.  C.'s  position,  in  order  that 
vour  readers  may  be  put  in  possession  of  at 
least  a  few  arguments  on  the  other  side  of  the 
question ;  conceiving  that  one  of  the  chief  ob- 
ject* of  your  invaluable  periodical  is  the  dis- 
cussion of  knotty  points,  and  the  solution  of 
doubts  and  difficulties. 

J.  C.'s  proposition  is,  .first,  that  the  words 
of  the  77th  section  of  the  Fines  and  Recoveries 
Act  are  not  sufficient  to  comprise  dower  ;  and 
therefore  as  the  dower  of  women  married  on 
or  before  the  1st  day  of  January  next,  is  ex- 
pressly excepted  from  the  operation  of  the 
Dower  Act  by  section  41,  a  woman  married  on 
or  before  that  day  cannot  bar  her  dower 4  unu^ 
oteondfy9  that  even  if  the  wrd*  of  the  77th 
section  of  the  Fines  and  Recoveries  Act  nre 
sufficient  to  comprise  dower,  that  statute  never- 
theless does  not  extend  to  dower,  for  the  sim- 
ple reason  that  it  was  not  the  intention  of  the 
Legislature  that  it  should  ho  extend. 

As  to  the  first  position,  that  the  words  of  the 
77th  section  of  the  Fines  and  Recoveries  Act 
are  not  sufficient  to  comprise  dower.    1  thank 
it  would  be  rather  a  difficult  matter  to  prove 
(indeed  it  has  not  been  attempted  to  prove) 
that  dower  is  not  "  an  interest  in  and  affecting 
lands/'  or  that  there  is  any  thing  in  the  snb- 
jrei  «r  tauter*  of  (he  77  ih  section  of  that  sta- 
tute repugnant  to  the  construction  put  upon 
the  word  "  estate  "  by  the  first  sectiou.    J.  C 
has  certainly  failed  to  prove  it,  and  the  learned 
Lecturer  above  alluded  to  has  not  even  at- 
tempted to  do  so,  hut  rests  his  whole  argu- 
ment upon  the  intention  of  the  Legislature.   If 
it  is  contended  that  the  word  estate,  in  the  77th 
section,  interpreted  by  the  let  sx*tion,  con- 
templates absolute  and  vested  interests  only, 
and  that  dower  being  only  a  contingent  in- 
terest, is  therefore  not  an  interest  contem- 
plated by  the  statute,  then  it  must  also  be  con- 
tended that,  under  the  existing  law,  a  married 
woman  has  no  power  to  dispose  of  any  con- 
tingent estate  whatever.  Surely  this  was  never 
the  intention   of  the  Legislature!    Yet  the 
Fines  and  Recoveries  Act,  being  a  general 
enactment,  if  it  excludes  one  species  of  con- 
tingent interest ;  it  must  also  exclude  all  others. 
Bnt  is  it  necessary  to  resort  to  the  interpreta- 
tion given  to  the  word  " estate"  by  the  Ut 
section  at  all,  in  order  to  shew  that  the  words 
of  the  77th  section  are  sufficient  to  comprise 
dower;  or  is  the  word  "estate,"  as  used  in 
that  section,  of  itself  sufficient  to  comprise 
that  interest  ?    I  think,  that  on  examination,  it 
will  appear  to  be  amply  sufficient.    The  very 
definition   of  the  term   it   an   "interest  in 
sands?"  and  if  a  married  woman  has  no  in- 


terest in  lands  when  dower  has  once  attached, 
— if  she  has  no  interest  until  her  husband's 
death, — what  is  it  she  is  called  upon  to  bar 
when  required  to  join  in  a  fine  or  recovery  ?— 
what  is  it  that  renders  her  husband's  lands  un- 
marketable until  she  has  complied  with  such 
requisition?    Something   is   released  or  ex- 
tinguished by  that  mode  of  assurance,  and  that 
something  is  her  right  to  dower — her  right  to 
dower  is  her  "  interest  in  and  affecting"  the 
land,  and  her  interest  is  an  estate  in  land, 
which  she  is  enabled  to  "  release,  surrender, 
or  extinguish,"  by  the  77th  section  of  the  sta- 
tute now  under  consideration.    It  is  also  to  be 
observed,  that  the  words  of  this  section  are  by 
no  means  words  of  narrow  import  or  limited 
signification ;  indeed  the  most  comprehensive 
and  general  terms  possible  are  used  t  the  words 
"any  estate,"  without  further  interpretation, 
comprise  every  species  of  interest  that  can  be 
had  in  lands ;  and  the  sweeping  words  "  re- 
lease, surrender,  or  extinguish,"  shew  that  the 
Legislature  by  no  means  intended  to  limit 
their  signification;  but  when  to  the  general 
meaning  of  the  word  estate,  is  added  the  con- 
struction directed  to  be  put  upon  it  by  the  1st 
section,  which  construction  it  is  impossible  to 
shew  is  repugnant  to  the  subject  or  context  of 
the  77th  section,  within  the  meaning  of  the 
proviso  at  the  end  of  the  1st  section ;  for  if 
so,  every  clause  in  the  act  must  also  be  con- 
sidered repugnant  to    such  construction.    1 
think  it  must  be  evident,  that  the  words  of  the 
77th  section  <tre  enfficimt  to  comprise  dower, 
and  that  it  therefore  does  extend  to  dower, 
uuless  it  shall  appear  to  be  the  intention  of  the 
Legislature  that  it  should  not  so  extend.    This 
brings  us  to  the  second  position,  viz. :— Whe- 
ther it  was  the  intention  of  the  Legislature  that 
the  77th  section  of  the  Fines  ana  Recoveries 
Act  should  not  extend  to  dower  r 

Now,  Sir,  I  apprehend  that  the  only  legiti- 
mate mode  of  ascertaining  the  intention  of  the 
Legislature  in  passing  an  act  is,  by  reference  to 
the  statute  itself;  and  what  is  therein  declared 
to  be  the  object  of  the  statute  must  be  taken 
to  he  the  intention  of  the  Legislature.  The 
intention  cannot  be  implied  from  any  extrinsic 
matter,  unless  the  statute  itself  fails  to  give  a 
satisfactory  explanation ;  and  it  will  be  seen,  if 
we  consider  the  statutes  in  question  in  their 
proper  order,  that  so  far  from  leaving  room  for 
doubt,  they  both  most  unequivocally  declare 
the  intention  of  the  Legislature  in 
them. 

The  first  statute  is  the  3  &  4  W.  4.  c.  74, 
which  is  entitled  "  An  Act  for  the  Abolition  of 
Fines  and  Recoveries,  and  for  the  Snfatitution 
of  more  simple  modes  of  Assurance."  This  act, 
it  is  admitted  on  all  hands,  abolishes  fines  and 
recoveries  after  the  31st  of  December,  1833; 
and  it  is  also  admitted,  that  hitherto  the  only 
mode  by  which  a  woman  could  bar  her  dower 
when  once  attached,  was  by  fine  or  recovery. 
Now  can  it  be  seriously  contended  that  the 
Legislature  intended  to  take  away  this  only 
mode  of  assurance,  and  so  far  belie  the  title  of 
the  act  as  not  to  substitute  a  more  simple  one  ? 
The  title  speaks  volumes  as  to  the  intention; 

14 


passing 


136 


On  the  Doubts  on  the  Dower  Act. 


and  it  appears  to  my  mind,  almost  indisput- 


Act  had  contained  an  enactment  as  to  the 


able,  that  the  77th  section  above  commented  f  dower  of  women  married  on  or  before  the  1st 

of  January,  it  would  not  have  contained  the. 
whole  law  relating-  to  dower,  for  no  alteration 
is  made  as  to  the  forfeiture  of  dower,  or  as  to 
protection  against  dower  by  means  of  assign- 
ments of  terms. 


on,  which  directs  how  married  women  may 
"  release,  surrender,  or  extinguish  any  estate 
which  she  may  have  in  lands,"  provides  that 
more  simple  mode  of  assurance,  the  substitu- 
tion of  which  is  the  express  object  of  the  sta- 
tute.   If  the  operation  of  this  statute  is  to  ex- 
tend to  every  species  of  interest  which  a  mar- 
ried woman  may  have  in  land,  except  dower, 
it  may,  with  just  as  much  propriety,  be  con- 
tended that  fines  and  recoveries  are  not  abo- 
lished as  to  dower,  and  that  dower  may  be 
barred  as  heretofore  by  fine  or  recovery.    But 
I  think  your  readers  will  grant  me  this  posi- 
tion, that  the  effect  of  this  act,  without  refer- 
ence to  any  other  statute,  would  have  been  to 
abolish  the  mode  of  barring  dower  by  fine  or 
recovery,  and  to  substitute  a  deed  as  the  more 
simple  mode  of  assurance.    Then  if  this  would 
have  been  the  law  after  the  31st  of  Decem- 
ber,  under  the   Fines  and  Recoveries  Act, 
standing  alone,  let  us  consider  what  was  the 
effect  of  the  subsequent  statute,  3  &  4  W.  4. 
c.  105.  entitled  "  An  Act  for  the  Amendment 
of  the  Law  relating  to  Dower ;"  and  it  will  not 
be  denied  that  it  was  the  intention  of  the  Legis- 
lature that  this  statute  should  only  extend  to 
the  dower  of  women  to  be  married  after  the 
1st  of  January  next ;  for  it  is  expressly  enacted 
by  the  14th  section,  that  it  shali  not  extend  to 
the  dower  of  any  widow  who  *h«ll  have  heen  or 


Again  it  is  stated,  "  that  when  the  Dower 
Act  saved  the  title  to  dower  of  all  women  who 
might  marry  on  or  before  the  1st  of  January, 
it  should  have  pone  on  to  provide  in  what  manner 
the  title  to  dower  thus  saved  was  to  be  de- 
feated f"  but  had  it  done  so  it  would  have  been 
a  most  extraordinary  enactment;  first  we  should 
have  had  a  clause  enacting  "  that  nothing  in 
the  act  contained  should  extend  to  the  dower  of 
women  married  on  or  before  the  1st  of  Janu- 
ary," and  then  would  follow  a  clause  in  direct 
contradiction  to  the  preceding  one,  providing 
how  such  dower  might  be  defeated :  but  this 
is  not  all,  for  had  such  a  proviso  been  intro- 
duced, the  statutes  would  indeed  have  been 
open  to  the  very  objection  now  made  to  them, 
for  then  the  Fines  and  Recoveries  Act,  which 
was  passed  for  the  abolition  of  fines  and  reco- 
veries, and  for  the  substitution  of  more  simple 
modes  of  assurance,  would  have  abolished  the 
old  mode  of  barring  dower  by  fine  or  recovery ; 
but  the  Doteer  Act  would  have  substituted  the 
more  simple  mode  of  assurance.  Further  com- 
ment on  this,  I  am  sure,  is  quite  unnecessary. 
|     But  it  is  also  stated,  as  a  reason  why  tne 


shall  be  marrietl  on  or  before  the  1st  of  January,  I  Dower  Act  should  have  gone  on  to  provide  in 


1834,  and  it  therefore  contains  no  provision  as 
to  such  dower.  This  statute  enables  a  hus- 
band to  bar  his  wife's  right  to  dower  without 
her  concurrence,  but  the  act  is  not  retrospec- 
tive— no  man  married  on  or  before  the  1st  of 
January  next  can  bar  his  wife's  right  to  dower 
without  her  concurrence,  for  such  dower  is  ex- 
pressly excepted  out  of  the  statute,  and  can 
therefore  only  be  barred  according  to  the  law 
before  the  Dower  Act,  and  that  law  is  con* 
tained  in  the  Fines  and  Recoveries  Act,  which 
was  enacted  for  no  other  purpose  than  to  abo- 
lish fines  and  recoveries,  the  old  and  only  mode 
of  barring  dower,  and  to  substitute  a  more 
simple  mode  of  assurance,  which  more  simple 
mode  of  assurance,  as  before  stated,  is  provided 
by  section  77« 

It  would  appear,  therefore,  that  so  far  from 
its  being  the  intention  of  the  legislature  that  the 
77th  section  of  the  Fines  and  Recoveries  Act 
should  not  extend  to  dower,  the  avowed  object 
of  the  Btatute  would  be  defeated  if  it  did  not 
so  extend  ;  and  after  considering  the  two  sta- 
tutes in  their  proper  order,  the  sophistry  of  the 
arguments  in  support  of  the  contrary  position 
is  obvious.  Those  arguments  are  fully  stated  in 
the  notes  of  Mr. Wilde's  lecture,  before  alluded 
to,  and  a  few  observations  upon  them  may  per- 
haps not  be  considered  impertinent.  It  is  said 
{ante,  p.  78)  "  that  it  was  evidently  the  inten- 
tion of  the  legislature  that  the  Dower  Act 
should  contain  the  whole  taw  relating  to  dower;" 
but  this  is  conclusively  answered  by  the  14th 
section,  which  enacts  that  it  shall  only  extend 
to  the  dower  of  women  married  after  tne  1st  of 


what  manner  the  dower  of  women  married  on 
or  before  the  1st  of  January  should  have  been 
defeated,  "  that  the  act  haa  done  so  in  every 
other  case ;"  it  is  true  it  did  so,  but  every  other 
case  provided  for  was  within  the  meaning  of 
the  Statute,  and  the  case  of  women  married  on 
or  before  the  1st  of  January  is  expressly  ex- 
cepted from  its  operation. 

The  above  are  the  most  material,  indeed  1 
may  say  the  only  arguments  that  have  been 
urged  in  order  to  show  that  the  Dower  Act  is 
defective ;  but  I  really  must  say  that  they  do 
not  appear  to  me  well  founded,  for  the  statute 
that  took  away  the  old  mode  of  assurance  was 
passed  for  the  express  purpose  of  substituting 
a  more  simple  one ;  and  if  a  woman  married 
on  or  before  the  1st  of  January  cannot  bar  her 
dower  under  the  77th  section  of  that  act,  it9 
and  not  the  Dower  Act,  is  imperfect.  The  Fines 
and  Recoveries  Act  extends  to  the  dower  of  all 
women,  whether  married  before  or  after  the  1st 
of  January,  and  the  77th  section  points  out  the 
mode  in  which  they  themselves  may  bar  their 
dower.    The  Dower  Act  is  confined  in  its  ope- 
ration to  the  dower  of  women  married  after  the 
1st  of  January,  and  only  points  out  the  mode 
in  which  a  husband  may  bar  his  wife's  dower, 
and  he  may  certainly  do  so  when  the  case  is 
within  the  act,  (that  is,  when  the  marriage  shall 
have  taken  place  after  the  1st  of  January  next) 
without  her  concurrence,  but  at  the  same  time 
the  77th  section  of  the  Fines  and  Recoveries 


Act  being  unlimited  in  its  operation,  there  is 
nothing  to  prevent  her  from  barring  her  dower 
by  deed  according  to  its  provisions;  for,  as 
January  next,  besides  which,  even  if  the  Dower  stated  by  "J.  C."  in  his  former  communicsw 
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tjon,  the  statutes  being  pari  materia,  must  be 
construed  together,  and  therefore  the  dower  of 
women  within  the  Dower  Act  may  be  barred 
by  the  husband  or  the  wife  at  the  option  of  the 
parties ;  and,  as  under  the  Dower  Act,  the  hus- 
band has  absolute  power  to  bar  his  wife's 
dower  without  her  concurrence,  the  matrimo- 
nial differences  anticipated  by  J.  C.  are  not 
very  likely  to  arise. 

But,  as  a  final  and  conclusive  argument,  I 
will  put  a  case  that  may  arise  under  section  1 1 
of  the  Dower  Act — viz.  a  marriage  after  the 
1st  of  January,  where  the  husband  shall  have 
covenanted  not  to  bar  his  wife's  right  to  dower. 
Suppose  it  should  liappen  to  become  very  de- 
sirable to  dispose  of  the  land  charged  with  the 
dower,  how  is  it  to  be  released  from  the  incum- 
brance, unless  the  wife  has  power  under  the 
7/th  section  of  the  Fines  and  Recoveries  Act 
to  release  it  i  She  cannot  bar  her  dower  under 
the  Dower  Act,  and  her  husband  cannot  do  so 
because  the  right  to  enforce  the  covenant  is 
expressly  reserved  by  section  11. 

With  all  due  deference  therefore  I  submit 
to  your  readers,  whether  it  is  not  perfectly 
clear  that  the  77th  sect,  of  the  Fines  and  Re- 
coveries Act  does  extend  to  dower,  and  that  a 
woman  married  on  or  before,  or  even  after  the 
1  st  of  January  next,  may  bar  her  dower  under 
its  provisions ;  and  that  the  two  statutes  (bear- 
ing in  mind  the  intention  of  the  Legislature) 
are,  so  far  as  regards  the  Dower  Act,  perfect 
in  themselves  and  consistent  with  each  other. 

\2tk  Dec.  1*33,  P— e. 


DOUBTS  ON  THE  LIMITATION  OF 
ACTIONS  ACT,  AS  TO  TITHES. 


To  the  Editor  of  the  Ijegal  Observer. 
Sir, 

On  reading  the  Real  Property  Limitations 
Act,  I  cannot  reconcile  its  provisions  respecting 
church  property  with  the  Tithe  Prescription 
Act,2&3W.  4.  c.  100. 

By  the  latter  act  it  is  provided,  that  where 
tithes  in  kind  shall  be  demanded  by  corporations 
aggregate,  whether  spiritual  or  temporal,  all 
prescriptions  and  claims  of  modus,  or  exemp- 
tion from  tithes,  shall  be  valid,  on  evidence, 
shewing  in  cases  of  claim  of  a  modus,  the  pay- 
ment or  render  of  such  modus,  and  in  the  case 
of  claim  to  exemption,  the  enjoyment  of  the 
land  without  payment  of  tithes  tor  thirty  years ; 
and  that  where  tithes  in  kind  shall  be  demand- 
ed by  corporations  sole,  whether  spiritual  or 
temporal,  every  prescription  and  claim  shall  be 
valid,  upon  evidence  shewing  such  payment  or 
render  of  modus,  or  enjoyment  had,  for  two 
incumbencies  and  three  years,  or  sixty  years. 

By  the  Limitations  Act,  3  &  4  W.  4.  c.  27.  § 
2Sf  spiritual  or  eleemosynary  corporations  sole  are 
restricted  by  similar  limits  for  the  recovery  of 
lands  and  hereditaments  as  spiritual  or  tempo- 


ral corporations  sole  are  by  the  Prescription 
Act  with  respect  to  tithes  in  kind. 

By  the  first  section  of  the  limitations  Act, 
it  is  enacted,  that  the  word  "  land"  shall  ex- 
tend to  all  corporeal  hereditaments,  and  also 
to  tithes  other  than  tithes  belonging  to  a  spi- 
ritual or  eleemosynary  corporation  sole;  and 
also  that  the  word  "  person"  shall  extend  to  a 
body  politic,  corporate,  or  collegiate. 

May  I  beg  that  either  you,  or  one  of  your 
correspondents,  will  inform  me  whether  this 
latter  act  has  bo  far  affected  the  provisions  of 
the  former,  with  respect  to  spiritual  and  tem- 
poral corporations  aggregate,  and  temporal 
corporations  sole,  as  to  nave  abridged  the  time 
within  which  they  must  commence  their  ac- 
tions for  recovery  of  tithes  in  kind  to  twenty 
years ;  and  whether  that  is  not  also  the  period 
within  which  all  other  kinds  of  church  property 
must  be  recovered  by  them. 

J.S. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XXXVII. 


LIMITATION  OF  ACTIONS  FOR  RENT. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Your  correspondent  Prior  (p.  87)  is  correct  in 
his  supposition,  that  I  am  aware  of  the  existence 
of  the  statute  3  &  4  W.  4.  c.  42;  but  I  am 
certainly  not  aware  that  it  contains  any  clause 
limiting  the  arrears  of  rent  to  be  recovered. 
Section  3  limits  the  time  within  which  the 
action  must  be  brought  to  recover  any  rent  at 
all,  but  not  the  arrears  that  may  be  recovered 
in  such  action ;  nor  do  I  find  in  the  first  sec- 
tion of  3  &  4  W.  4.  c.  27,  that  the  word 
rent  does  not  extend  to  rent  reserved  by  deed 
or  specialty.  The  words  in  that  section  are, 
"  Rent  shall  extend  to  all  heriots,  and  to  all 
services  and  suits  for  which  a  distress  may  be 
made;  and  to  all  annuities  and  periodical  sums 
of  money  charged  upon  or  payable  out  of  any 
land  (except  moduses  or  compositions  belong- 
ing to  a  spiritual  or  eleemosynary  corporation 
sole)."  Now  to  my  mind  there  is  nothing 
in  this  signification  of  the  word  "  rent,"  but 
to  exclude  rent  reserved  by  deed  from  the  ope- 
ration of  the  statute;  therefore  I  must  with 
submission  persist  in  my  former  statement, 
that  by  the  new  law,  whether  the  rent  is  re* 
served  by  deed  or  not,  no  more  than  six  years 
arrears  shall  be  recovered  unless  upon  an  ac- 
knowledgment signed  by  the  party  charred ; 
and  in  support  of  this  position  I  must  still  re- 
fer to  the  *  3  &  4  W.  4.  c.  27,  §  32, 


*  In  my  former  communication  on  this  sub- 
ject, Cp.  27,)  this  statute  is  erroneously  cited 
as  2  &  3  W.  4,  c.  27. 
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DOWER  ACT. 

By  3  &  4  W.  4.  c  105.  .4  3,  it  is  enacted, 
"  that  when  a  husbaud  shall  have  been  entitled 
to  a  right  of  entry  or  action  in  any  land,  and 
his  widow  would  be  entitled  to  doner  out  of 
the  same  if  he  had  recovered  possession  thereof, 
she  shall  be  entitled  to  dower  out  of  the  same, 
although  her  husband  shall  not  have  recovered 
possession  thereof,  provided  that  such  dower 
ne  sued  for  or  obtained  within  the  period 
during  which  such  right  of  entry  or  action 
might  be  enforced." 

Upon  the  death  of  the  husband  hit  right  of 
entry  or  action  in  the  land  by  law  ceases,  the 
right  becoming  that  of  the  person  to  whom 
the  estate  has  devolved,  namely  the  remainder- 
man,  the  devisee,  or  the  heir,  according  to  the 
circu instances  of  the  title;  therefore  as  the 
right  of  entry  or  action  of  the  husband  can  only 
be  enforced  during  his  own  life-time,  it  follows 
as  a  necessary  consequence  that  the  wife  must, 
to  avail  herself  of  tne  remedy  given  bv  this 
section  of  the  act,  sue  for  or  obtain  her  dower 
during  that  period.  The  matrons  of  England 
should  be  apprised  of  the  novel  situation  in 
which  the  ingenuity  of  the  framers  of  the  act 
have  placed  their  rights  of  dower. 

J  B. 


DEFECTIVE   8TAMP   IMPRESSIONS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Your  correspondent  W.,  [vid.  p.  88,]  who 
"  has  been  frequently  annoyed  at  finding  deed 
stamps  affixed  in  a  loose  and  slovenly  manner, 
having  been  repeatedly  compelled  to  apply  a 
glutinous  substance  to  prevent  them  from 
feeing  detached  from  the  skin,"  would  soon 
find  his  ingenious  plan  of  impressing  the 
stamp  on  the  parchment  a  source  of  much 
greater  annoyance  than  the  old  one.  The 
atamp  in  the  first  place  would  be  almost  invi- 
sible, for  stamped  parchment  does  not  produce 
«o  prominent  and  glossy  an  impression  as  is 
procured  on  paper ;  and  in  the  second  place, 
moisture  of  the  slightest  kind  would  restore 
Che  parchment  to  its  originally  unstamped 
state;  the  humidity  of  the  atmosphere  would 
almost  effect  this.  He  is  aware  perhaps,  that 
in  Jamaica,  and  some  other  of  our  We»t  India 
Islands,  his  plan  is  pursued.  On  seeing  his 
observations  I  referred  to  some  deeds  which 
were  stamped  in  the  West  Indies  about  three 
years  since,  and  of  which  deeds  much  care  has 
teen  taken;  the  stamps  are  almost  entirely 
obliterated,  and  require  an  experienced  eye  to 
discover  where  they  were  placed;  this  has 
been  effected  apparently  by  the  ordinary  ope- 
ration of  the  humid  atmosphere  of  this  climate 
-on  the  parchment. 

J.fi. 


LAW  OP  LIBEL. 


Mr.  Editor, 

In  the  charge  of  Lord  Chief  Justice  Denman 
to  the  jury,  on  the  trial  of  the  Editors  of  the. 


True  Sun,  I  cannot  help  thinking  that  the 
doctrine  thete  laid  down,  is  almost  totally 
different  from  the  practice  of  all  the  Judges 
who  have  tried  inaictmeuts  and  informations 
for  libel  since  the  passing  of  Mr.  Fox's  cele- 
brated bill.  Not  that  f  mean  to  tyame  the 
Chief  Justice ;  on  the  contrary,  1  always  con- 
sidered his  to  be  the  fairest  course ;  but  it  is 
a  matter  which  I  submit  should  be  laid  before 
the  Profession  and  the  world,  in  your  valuable 
publication. 

I  believe  the  words  of  the  act  are,  that  the 
Judge  may  give  his  opinion  to  the  jury,  but 
the  Judges  hitherto  have  considered  this  as 
imperative,  and  not  permissive.  If  I  rightly 
understand  the  present  Chief  Justice,  he  con- 
siders himself  at  liberty  to  give  his  opinion  or 
not,  as  he  may  deem  proper,  and  states  his 
determination  never  to  give  any,  but  leave  the 
publication  to  the  unbiassed  decision  of  the 
jury.  J.  D. 


SUPERIOR  COURTS. 


loro*  Cftanrxllnr. 

G  V  A  RAN  TEE. — INTEREST. 

A.  sells  a  concern  to  B.,  and  guarantees  to 
him  a  certain  profit  from  it.  B ,  instead 
of  a  profit,  has  to  lay  out  his  own  capital, 
and  to  borrow  money  to  carry  on  the  con- 
cern :  held  that  the  guarantee  extends  to 
those  sums  of  money,  and  covers,  not  only 
the  principal,  but  fall  interest  on  them. 

By  an  agreement  bearing  date  1819,  the 
defendant  assigned  to  the  plaintiffs  his  interest 
iu  a  newspaper  called  the  /seeds  Intelligencer, 
together  with  type,  &c,  for  a  certain  sum  of 
money*  to  be  paid  by  instalments  in  the  man- 
ner stated  in  the  agreement;  and  he  guarantied 
that  the  profits  arising  from  the  newspaper, 
and  from  the  sale  of  other  publications  and  of 
medicines  in  the  shop  attached  to  the  concern, 
would  amount  in  the  three  then  next  suc- 
ceeding years  to  4000/.    In  the  course  of  the 
first  year  a  rival  newspaper  was  started,  which 
considerably  diminished  the  circulation  and 
profi ts  of  the  Leeds  Intelligencer.    The  sale  of 
the  medicines  also  fell  off,  and  at  the  end  of 
the  period  stipulated,  so  far  was  the  concern 
from  realizing  400O/.,  that  the  plaintiffs  had 
not  only  to  advance  money  of  their  own  to 
carry  it  on,  but  also   borrowed  some.    By 
their  bill  filed  in  this  Court,  stating   those, 
amongst  other  facts,  they  prayed  that  the  de- 
fendant be  decreed  to  pay  them  the  sum  thus 
laid  out,  with  interest  on  the  same,  at  the  rate 
of  5/.  per  cent.    The  defendant  resisted  the 
demand  only  so  far  as  the  interest  on  that  part 
of  the  money  advanced  by  the  plaintiffs  them- 
selves.   One  of  the  masters,  upon  refereucc  to 
him,  allowed  that  interest.    Upon  exceptions 
to  his  report,  argued  before  the  Master  of  the 
Rslls,  his  Honor  disallowed  the  exceptions. 
An  appeal  was  now  brought  before  the  Lord 
Chancellor  from  his  Honor's  order;  and  the 
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question  was  argued  by  the  Attorney  General 
and  Mr.  Barber  for  the  defendant,  and  by  Sir 
Edward  Sugden  and  Mr.  Hnyter  for  the 
plaintiffs. 

The  Lord  Chancellor  in  delivering  his  judg- 
ment, observed,  that  the  point  urged  for  the 
defeudant  was,  that  the  guarantee  did  not 
mention  interest ;  that  it  was  for  the  sum  of 
400W.  only,  and  did  not  extend  to  any  thing 
beyond  that;  but  it  was  his  opinion  that  it 
must  he  construed  to  cover  the  lueses,  which 
consisted  not  only  of  the  sums  borrowed  and 
advanced,  but  ako  of  the  interest  on  both. 
The  defendant  had  no  more  right  to  object  to 
the  payment  of  interest  on  the  one  sum  than 
on  the  other.  The  appeal  was  dismissed. 
AV*s/  r.  fFright,  Westminster,  Nov.  23, 
1833. 


Bolls'  Court. 

DEKD  OF  SETTLEMENT — LIKE  INTEREST.— 
NEXT  OP  KIN. — ABSOLUTE  INTEREST. 

A  life  interest  is  given  by  deed  to  A.,  with 
remainder  to  his  legitimate  children  ;  and 
on  failure  of  rhildren,  remainder  to  set- 
tlors nejrt  of  kin  at  hit  death.  A  bring 
such  next  t»f  kin,  it  is  hrid,  that  his  per- 
sannl  representatives  are  ratified  to  share 
in  the  gift,  even  under  the  Statute  *»f  Dis- 
tributions. 

The  bill  in  this  case  stated  that  one  Peter 
Elmsley  bavin?  succeeded  to  the  bulk  of  his 
uncle's  property,  and  being  desirous  to  make 
a  provision  for  his  brother,  of  the  name  of 
Alexander  Elmsley,  executed  a  trust  settle- 
ment, and  transferred  into  the  names  of  the 
trustees  2,5<)0/.,  in  the  three  and  a  half  per 
rent,  government  stock,  to  pay  the  interest, 
dividends,  and  profits  thereof,  to  his  said 
brother  during  bis  life ;  aud  after  his  death, 
to  divide  the  principal  between  his  legitimate 
children.  On  failure  of  such  issue  of  Alex- 
ander, and  if  he  should  die  l»efore  Peter,  and 
unmarried,  the  fund  was  to  be  in  the  appoint- 
ment of  the  settlor ;  but  in  the  event  of  bis 
dying  without  making  any  appointment  of  it, 
then  it  was  to  go  to  such  person  or  persons  as 
should  be  next  of  kin  of  the  settlor  at  the  time 
of  his  death.  Peter  Elmsley  died  in  the  year 
1825  intestate,  and  without  having  made  any 
appointment  as  to  this  fund,  leaving  Alex- 
ander his  next  of  kin  him  surviving;  and 
Alexander  died  in  IKK),  without  lawful  fcsue 
and  unmarried,  but  leaving  several  natural 
children.  The  bill  whs  filed  against  those 
children,  as  representatives  of  Alexander  Elms- 
ley, by  letters  of  administration  with  his  will 
annexed,  by  three  legitimate  children  of  a 
third  brother  of  Peter  and  Alexander,  who  died 
before  either  of  them ;  and  the  question  raised 
between  them  was,|whether  Alexander's  in- 
terest in  the  stock  was  limited  to  his  lile.  ac- 
cording to*the  terms  of  the  deed  of  settlement, 
or  he  took,  in  addition  thereto,  an  absolute 
interest  therein,  as  next  of  kin  to  the  settlor, 
at  the  time  of  his  death. 

Mr.  Btekersteih  and  Mr.  J.  Campbell  for 


the  plaintiffs ;  Mr.  Tierney  and  Mr.  Lovett  for 
the  defendants,  argued  the  case. 

The  Master  of  the  Roll*,  having  taken  time 
to  consider  the  question,  observed,  after 
stating  the  facts,  that  upou  a  gift  for  life  to 
one  person,  with  remainder  to  the  children  of 
that  person  lawfully  begotten,  and  remainder 
over ;  in  failure  of  such  children,  to  the  next 
of  kin  living  at  the  time  of  a  testator's  death, 
if  the  tenant  for  life  happens  to  be  one  of  the 
testator's  uext  of  kin,  the  interest  in  the  fund 
must  be  considered  as  given  to  him  in  that 
character.  It  made  no  difference  whether  the 
limitations,  in  this  respect,  were  by  will  or  by 
deed,  as  in  this  case.  The  circumstance  of 
an  iuterest  being  given  for  life  in  one  part  of 
the  deed,  did  not  exclude  the  tenant  tor  life 
from  the  benefit  of  a  larger  interest,  given 
under  a  general  description  in  another  part. 
Alexander  Elmsley  was  within  that  description, 
and  the  defendants,  as  his  personal  represen- 
tatives, are  therefore  entitled  to  share  with  the 
plaintiffs  in  this  fund,  according  to  the  Sta- 
tute of  Distribution. 

Elmsley  v.  Young,  at  Westminster,  Nov. 
14th  and  Dec.  2d,  1833. 


Court  of  SUiio/J  Send). 
[Before  the  four  Judges.] 

UNIFORMITY  OF  PROCESS  ACT. — 8  TAT  DTE  OF 

LIMITATIONS. 

How  actions  are  to  be  continued  to  save  the 
statute  of  limitations  since  the  Uniformity  of 
Process  Act  passed. 

Knotrles  applied  to  the  Court  for  its  assist- 
ance under  the  following  circumstances.  The 
plaintiff  in  this  action  had  commenced  proceed- 
ings by  bill  of  Middlesex,  with  a  view  of  sav- 
ing the  statute  of  limitations,  before  the  Uni- 
formity of  Process  Act  came  into  force,  and 
continued  the  action  by  alias  and  pluries  bills  of 
Middlesex  down  to  the  present  time.  For- 
merly the  office  for  signing  bills  of  Middlesex 
was  instinct  from  that  of  signing  other  King's 
Bench  writs,  and  all  the  writs  issued  in  the 
present  action  had  been  signed  dt  the  bill  of 
Middlesex  office.  But  since  the  act  for  Uni- 
formity of  Process  had  ahotished  the  proceeding 
by  bill  of  Middlesex,  the  office  for  signing  bills 
of  Middlesex  had  been  abolished  also,  and  the 
late  officer  had  taken  away  the  seal  of  the 
office.  All  King's  Bench  writs  were  now  signed 
at  the  same  offiVe.  The  attorney  for  the  plain- 
tiff had  therefore  applied  to  the  officer  for 
signing  King's  Bench  writs,  to  sign  a  pluries 
bul  for  Middlesex,  which  it  was  now  necessary 
to  issue  to  continue  the  present  action ;  but 
that  officer  had  declined  to  do  so,  thinking 
that  he  was  only  authorized  to  affix  his  official 
seal  to  writs  issued  under  the  new  act.  The 
plaintiff,  therefore,  could  not  continue  his  ac- 
tion, and  as  he  was  too  late  to  commence  a  new 
action,  he  would  be  without  remedy,  unless 
the  Court  interfered  and  directed  the  signer  of 
the  writs  to  sign  the  writ  in  question. 
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Mr.  J.  Parke  said  it  was  but  reasonable  that 
the  plaintiff  should  have  some  mode  of  contin- 
uing his  action  ;  and  as  all  King's  Bench  writs 
were  now  signed  at  the  same  office,  the  Court 
was  of  opinion  the  officer  ought  to  sign  the 
writ. 

Application  granted.  — Firnie  v.  Montague, 
M.T.  1833.    K.  B.F.J. 


fling**  JBtttcf)  ffractfet  Court, 

PROCEEDINGS  IN  EJECTMENT,  11  G.  4.  AND 

1 W.  4.  c.  70.  §  36. 

The  waiver  of  a  tenant  in  possession  unit 
enable  a  landlord  to  proceed  in  ejectment 
according  to  the  provisions  of  the  1 1  G,  4. 
and  I  W,  4.  c.  70.  §  36,  in  cases  to  which 
that  statute  does  not  strictly  apply. 

On  an  application  for  judgment  against  the 
casual  ejector,  it  appeared  that  the  lessor  of 
the  plaintiff,  who  was  a  landlord,  had  delivered 
a  declaration  in  ejectment,  with  notice  to  plead 
in  ten  days,  &c,  according  to  the  provision  of 
the  11  G.  4.  and  1  W.  4.  c.  70.  §36.  The  title 
of  the  lessor  of  the  plaintiff  accrued  at  the 
beginning  of  the  month  of  September  last,  and 
the  declaration  was  served  in  the  latter  end  of 
that  month.  The  statute  would  not,  therefore, 
strictly  apply:  the  tenant  in  possession  had 
however  appeared,  and  entered  into  the  com- 
mon consent  rule. 

Littledate,  J.  granted  the  rule. 

Rule  granted.  —  Doe  v.  Roe,  M.  T.  1833. 
K.B.P.C. 


Common  ftfegrf* 

BILL  OF  EXCHANGE.— PAROLE   ACCEPTANCE. 

What  amounts  to  a  sufficient  parole  acceptance. 

This  was  an  action  brought  by  the  plaintiff, 
a  Spanish  merchant,  against  the  defendant, 
formerly  consul-general  for  the  kiny  of  Spain 
at  the  French  court,  and  the  accredited  agent 
of  the  Spanish  government  for  receiving  the 
money  stipulated  to  be  paid  by  France  to  Spain, 
under  the  treaty  of  Pans  in  1 814,  to  recover  the 
amount  of  certain  bills  of  exchange  alleged  to 
have  been  orally  accepted  by  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff  for 
146,000/. 

Jones,  Serjt.,  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside, 
on  the  ground  that  there  had  been  no  accept- 
ance of  the  bills  in  question  By  the  treaty  of 
Paris  certain  compensation  was  awarded  from 
France  to  Spain,  for  the  losses  incurred  by 
Spanish  subjects  through  the  invasion  of  1808, 
in  pursuance  of  which  a  sum  of  upwards  of 
200,000/.  was  paid  over  to  the  defendant  by  the 
French  government,  which  sum  the  defendant 
invested  in  the  funds,  to  be  forthcoming  when 
wanted.  Subsequently  it  appeared  that  differ- 
ent persons  claimed  this  fund,  one  of  whom 
was  king  Ferdinand ;  others  were  certain  Spa- 
nish persons,  and  the  third  parties  were  the 
holders  of  certain  bills.  These  bills,  thirty- ' 
even  in  number,  were  drawn  on  the  defend* 


ant,  who  was  arrested  in  this  country,  on  his 
return  from  the  Opera-house,  for  a  sum  ex- 
ceeding 80,000/.  This  sum  of  money  had  been 
paid  into  Court.  The  defendant  had  never,  in 
point  of  form,  accepted  these  bills,  which 
were  all  drawn  at  Cadiz.  The  plaintiff  claimed 
as  the  holder  of  these  bills ;  and  the  question 
was,  whether  the  evidence  given  at  the  trial 
was  sufficient  to  shew  an  acceptance  by  the 
defendant  He  was  not  to  contend  that  by  the 
law  of  Spain  there  might  not  be  a  parole  ac- 
ceptance, but,  at  all  events,  where  there  was 
not  a  written  acceptance,  there  ought  to  be  the 
most  distinct  evidence  given  of  the  parole  ac- 
ceptance. The  fact  of  the  acceptance  had 
rested,  on  the  trial,  upon  the  evidence  of  a 
person  of  the  name  of  Vigors. 

Park,  J.,  read  that  witness's  evidence  from 
his  notes.  The  witness  stated  that  he  was  a 
merchant  in  London ;  that  he  saw  the  defend- 
ant arrested  as  he  came  from  the  Opera-house, 
and  that  he  accompanied  him  to  see  that  every 
civility  was  shewn  him.  He  asked  defendant 
who  was  his  correspondent,  that  he  might  be 
sent  for  to  bail  him  Defendant  stated  to  wit- 
ness that  the  bills  were  drawn  upon  him,  and 
that  if  he  had  the  means  he  would  have  ac- 
cepted them  when  they  were  presented,  but 
that  this  was  physically  impossible,  as  he  had 
not  been  able  to  get  the  funds'  from  France, 
but  that  when  he  had  got  them,  he  would  pay 
the  bills,  and  had  told  the  plaintiff's  clerk  that 
he  would  do  so ;  indeed,  subsequently  to  that 
time  he  would  have  done  so,  but  for  tne  inter- 
ference of  the  plaintiff,  and  the  expressions  he 
had  used,  and  which  he  considered  were  dero- 
gatory to  his  character  in  the  transaction.  The 
plaintiff's  clerk  was  dead.  On  his  cross-exa- 
mination, witness  stated  that  he  had  never 
seen  the  defendaut  before  that  night,  but  that 
he  had  entered  into  these  matters  without  re- 
serve. He  never  mentioned  that  he  had  hud 
any  countermand  from  Spain  after  the  de- 
struction ot  the  Constitutional  government, 
nor  that  he  had  said  any  thing  of  the  kind. 

IVilde,  Serjt.,  shewed  cause  in  the  first  in- 
stance. 

Tindal,  C.  J.  said  he  was  of  opinion  that  the 
facts  proved  amounted  to  an  acceptance  of  the 
bill. 

Park,  J.  concurred. 

Bosanquet,  J.  said  the  case  did  not  turn  upon 
the  expression  made  use  of  subsequently  to  the 
receipt  of  the  funds,  but  upon  the  defendant 
having  said  that  when  he  came  into  possession 
of  the  funds  the  money  should  be  paid ;  there- 
fore it  was  a  prospective  promise. 

Alderson,  J.  was  of  the  same  opinion. 

Rule  refused.  —  Mendizabel  v.  Machado, 
M.T.  1833.    C.P. 


Court  of  &rr$t  qner. 

PRACTICE. — 8BRVICK  OF  PROCESS. 

Held,  that  it  is  good  service  of  a  subpoena  to 
deliver  it  to  defendant's  son  on  defrndtsnt's 
lands,  and  in  view  of  his  dwelling  place. 

Mr.  Simpkinson  moved  to  discharge  an  order 
for  an  attachment  against  the  defendant  for 
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want  of  appearance.  The  ground  of  his  mo- 
tion was  this  alleged  irregularity  in  the  service 
of  the  subpo3na  to  appear.  The  clerk  of  the 
plaintiffs  solicitor  being  instructed  to  serve 
the  subpcena,  met  the  defendant's  son  in  a  pri- 
vate road  leading  to  defendant's  house,  and 
there  delivered  to  him  the  process  for  his 
father.  The  place,  it  was  admitted,  was  on 
the  defendant's  lands,  and  within  view  of  his 
dwelling  house ;  but  the  orders  and  the  prac- 
tice of  this  Court  required  the  subpoena  to  be 
delivered  personally  to  the  defendant,  or  left 
at  hl3  place  of  abode  with  one  of  his  family. 
The  defendant  has  no  notice  of  a  subpoena 
which  was  not  served  in  the  prescribed  man- 
ner, and  therefore  all  subsequent  process  is 
irregular,  And  ought  to  be  discharged 

The  Lord  Chief  Baron  was  inclined  to  think 
otherwise;  he  considered  the  delivering  of  the 
subpoena  to  the  defendant's  son,  on  the  defend- 
ant's premises,  that  son  being  one  of  defend- 
ant's family,  to  be  substantially  good  service  of 
the  writ.  His  lordship  dismissed  the  motion.  * 
Morgan  r.  Moggeridge,  at  Westminster,  Nov. 
23,  IS33. 

Bankrupt*!?  Court  at  xUbfeto. 

TAXATION. 

Taxation  of  Messenger's  Bill. — Lapse  of  time 

an  offjection. 

In  the  messenger's  bill,  which  was  paid  in 
1828,  was  an  item  of  37/.  15*.  for  keeping 
some  papers  for  five  months,  which  was  stated 
to  be  an  exorbitant  charge.  And  this  petition 
by  the  assignees  prayed  that  the  bill  might,  be 
taxed,  which  was  opposed  on  account  of  the 
lapse  of  time. 

Mr.  Rogers,  for  the  application,  stated  the 
delay  to  have  arisen  from  the  petitioner's  ina- 
bility to  procure  the  bill  from  an  attorney,  to 
whom  he  had,  in  1828,  delivered  it  for  the 
purpose  of  having  it  taxed,  but  which  had 
been  neglected ;  and  as  it  was  a  case  of  gross 
fraud  the  time  was  not  material.  Ex  parte 
Meal,  Buck,  HI. 

But  the  Court  allowed  the  objection,  saying 
the  petition  did  not  allege  the  fraud  to  have 
been  recently  discovered. 

Dismissed  with  costs. — Mr.  C.  Richards  for 
respondents.  Ex  parte  fPilment,  Nov.  5, 1833. 


RENEWED  FIAT. 


Debt  of  creditor  applying  for  a  renewed  flat. 

Upon  an  application  for  a  renewed  fiat, 
Sir  George  Rose  said,  it  must  be  on  the 
application  of  creditors  whose  debts  would  en- 


*  The  new  orders  in  chancery  leave  the 
mode  of  service  of  a  subpoena  as  vague  as  ever. 
The  words  of  the  fourth  order  are,  "  in  all 
cases  where  a  subpoena  might  heretofore  have 
been  served  by  leaving  the  body  thereof  at  the 
party's  dwelling  house,  or  otherwise  than  per- 
sonally, it  shall  be  sufficient  to  leave  a  copy  of 
snch  subpoena  in  the  same  manner,  producing 
the  original,"  &c. 


title  them  to  issue  an  original  fiat ;  but  that  if 
the  debt  of  the  petitioner  was  not  sufficient, 
he  might  use  the  name  of  any  creditors  who 
had  a  sufficient  debt. — Ex  parte  Maude,  in  re 
Hudson,  C.  R.  Nov.  6,  1833. 


PETITIONS  OP  REHEARING. 

There  is  no  fixed  limit  of  time  for  the  re- 
hearing of  a  petition,  or  of  a  case  in  bank- 
ruptcy, where  fraud,  or  other  reasonable 
ground  for  re-hearing  exists. 

A  preliminary  objection  was  made  to  the 
reception  of  a  petition  of  rehearing,  on  the 
ground  of  length  of  time  since  the  former 
hearing.  The  Court  permitted  the  question 
to  be  solemnly  argued. 

The  objectors  assigned  six  months  as  the 
utmost  limit;  after  the  expiration  of  which, 
they  insisted  that  no  case  could  be  re-heard  or 
petition  of  re-hearing  received. 

For  the  Petitioner,  it  was  urged  that  there 
was  no  assigned  limit,  but  that  a  party  had  a 
right  to  call  for  a  re-hearing  at  any  time 
within  which  a  re-hearing  could  avail  him,  and 
where  there  was  fraud  or  mistake  or  imposi- 
tion committed. 

The  arguments  on  both  sides  were  drawn 
from  analogy  with  the  rules  and  practice  of 
other  Courts,  especially  the  Courts  of  Equity. 

The  Court  was  unanimously  of  opinion,  that 
no  period  could  be  fixed  or  limit  assigned  to 
the  re-hearing  of  petitions  of  cases  in  bank- 
ruptcy.  Whenever  reasonable  ground  could 
be  shewn,  such  as  fraud,  suppression  of  evi- 
dence, concealment,  or  other  reasonable  cause, 
the  Court  would  grant  a  re-hearing.  Even 
the  Statute  of  Limitations  did  not  apply  to 
cases  where  fraud  was  proved  to  exist,  and 
much  less  did  the  rules  or  practice  of  this 
Court,  which  was  as  much  a  Court  of  relief 
from  fraud  in  matters  of  bankrupts,  as  any 
other  Court.  The  period  of  re-hearing,  there- 
fore, was  limited  by  the  discretion  of  the 
Court. 

Ex  parte  Greenwood,  in  re  Bailie.  West- 
minster, Nov.  6th  and  8th,  1833. 


ANSWERS  TO  QUERIES. 


ftatD  of  property  an*  Canteoanttoft;. 

MORTGAGEE.— RIGHT  OF  VOTING.      P.  31. 

Section  5  of  the  9  Anne,  c.  5,  does  not  pre- 
vent a  mortgagee  from  voting  at  elections ;  it 
extends  only  to  a  non-qualification  of  such 
mortgagee  to  sit  as  a'  member  in  the  House 
of  Commons.  Mortgagees  and  trustees  in 
actual  possession,  can  therefore  (see  sect.  23 
of  the  Reform  Act,)  vote  at  elections,  provided 
they  have  been  in  such  actual  possession  six 
months  before  the  day  appointed  for  giving 
notice  of  claims  of  qualification. 

F.  J.  R. 
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Answers  to  Queries. 


dower,    p.  45. 

With  reference  to  the  critical  remarks  of 
your  correspondent,  J.  C,  it  I*  singular  he 
should  have  omitted  to  mention,  how  a  widow 
married  on  or  before  the  1st  of  January,  1834, 
is  to  be  barred  of  dower.  Great  stress  too  is 
laid  by  him  on  the  seeming  discrepancy  between 
the  enactments  of  the  Fines  and  Recoveries 
Act,  3  &  4  W.  4.  c.  74,  and  the  Dower  Act, 
3&4W.4.C,  106.  Whereas  to  the  ques- 
tion alluded  to,  this  latter  statute  has  no  refe- 
rence, being  expressly  excluded  by  section  14. 
The  question  is,  can  a  woman  who  shall  have 
been  or  shall  be  married  on  or  before  the  1st 
of  January  next,  be  barred  of  dower  under 
the  provisions  of  the  3  &  4  W.  c.  /4  ?  And  1 
think  she  may ;  for  although  dower  may  not 
be  a  vested,  it  must  be  allowed  to  be  a  con- 
tingent, "interest,  charge,  lien,  or  incum- 
brance." 

Mancukiensis. 


DEVISE. — ILLEGITIMACY.    P.  31 . 

It  is  clear  from  the  will  itself,  that  the  tes- 
tator intended  his  illegitimate  children  to  take 
equally  with  the  rest.  No  stronger  proof  of 
this  could  be  had  than  the  fact  of  his  bequest 
to  them  being  nominatim,  and  not  as  included 
under  the  general  description  of  "  children." 
Gases,  indeed,  are  not  wanting,  where  illegiti- 
mate children  have  been  held  entitled  in  the 
latter  instance;  &  fortiori,  therefore,  in  the 
case  put  by  J.  A.,  see  Wilkinson  v.  Adam,  I 
V.  &  B.  422 ;  S.  C.  confirmed,  12  Price,  470 ; 
and  Beachcroft  y.  Beachcroft,  I  Madd.  430. 

MANCUNIEN8I8. 
DOWBR.      VOL.  VI.  P.  447. 

The  wife  of  A.  B.  is  clearly  barred.  It  be. 
ing  fully  settled  by  a  series  of  authorities,  that 
a  purchaser  may  protect  himself  against  the 
dower  of  the  vendor's  wife  by  a  term  created 
previously  to  her  right  of  dower  attaching  on 
the  estate.  For  an  exposition  of  the  law  on 
this  subject  and  the  cases  thereon,  see  Sugden, 
p.  455  ct  seg.,  8th  edit. 

MANCUNIBN8IS. 


PARTNERSHIP.     VOL.  VI.  P.  447. 

1 .  On  the  authority  of  He* kith  y .  Blanchard,  4 
East.  144,  it  should  seem  that  as  between  them- 
selves, A.  and  B.  are  not  to  be  considered 
partners,  but  only  quoad  third  persons. 

MANCUNIEN818. 

2. 1  think  B.  is  a  partner  with  A.  in  respect 
to  third  persons,  under  the  agreement  stated, 
which  is  borne  out  by  the  following  remarks  of 
LordEldon,  in  ex  parte  Hamper,  17  Ves.  404. 
"  It  is  clearly  settled,  though  I  regret  it,  that  if 
a  man  stipulates  that  as  a  reward  for  his  labour, 
he  shall  not  have  a  specific  interest  in  the 
business,  but  a  given  sum  of  money,  even  in 
proportion  to  a  given  quantum  of  profits,  that 
will  not  make  him  a  partner;  but  if  he  agrees 
for  a  part  of  the  profits  as  such,  giving  him  a 
right  to  an  account,  though  having  no  property 
in  the  capital,  he  is  as  to  third  persons,  a  part- 


ner." Again,  in  ex  parte  Bowlandson,  I  Rose,  89 
the  same  learned  Lord  remarked,  that  **  It  was 
impossible  to  say  as  to  third  persons,  they 
are  not  partners ;  the  ground  being  settled, 
that  if  a  man,  as  a  reward  for  his  labour, 
chooses  to  stipulate  for  an  interest  in  the  pro- 
fits of  a  business,  instead  ot  a  certain  sum  pro- 
portioned to  those  profits,  he  is,  as  to  third 
persons,  a  partner,  and  no  arrangement  between 
the  parties  themselves  can  prevent  it/' 

M.  N. 


ffrxcticr. 


STATUTE  OP  LIMITATIONS.     VOL.  VI.  P.  462. 

This  case  falls  within  the  rule  laid  down  by 
the  present  Lord  ( ftancellor,  in  Junes  v.  Scott, 
1  R.  and  Mylne,  255.  Singular  as  it  may  ap- 
pear, the  doctriue  there  established  is,  that  the 
ordinary  clause  in  a  will,  directing  the  payment 
of  the  testator's  debts  out  of  his  personal  estate, 
has  the  effect  of  converting  into  trusts  all  debts 
legally  subsisting  ot  the  time  of  the  testator's 
death,  and  consequently  of  preventing  the 
Statute  of  Limitations  from  running  against 
such  debts.  Will  it  not  be  better  in  future  to 
omit  this  clause  entirely  ? 

MANCUNIEN8I8. 


EXECUTION    OP  DEED.  —  DELIVERY.     VOL.  VI. 

p.  495. 

If  the  attestation  ran  in  the  usual  form,  I 
think  the  witness  would  have  been  precluded 
from  upsetting  his  own  written  testimony ; 
which  would  be  the  case,  if  he  could  be 
allowed  to  prove  the  non-delivery.  Had  there 
been  no  witness  to  the  execution  of  the  deed, 
or  had  the  subscribing  witness  not  seen  the 
execution  thereof,  on  proof  of  the  handwriting 
of  the  party  to  the  deed  by  another  witness  to 
the  deed,  delivery  would  be  presumed.  Grcl- 
Her  v.  Neale  and  others,  Peake's  Nisi  Prim,  3d. 
edit.  1US.  M.  N. 


OFFICIAL  ASSIGNEE.     VOL  VI.  P.  447. 

In  answer  to  /.  B.  I  would  observe,  it  has 
been  recently  held,  that  where  the  assignees 
refuse  to  bring  an  action  for  the  recovery  of 
property,  which  the  creditor  alleges  to  have 
belonged  to  the  bankrupt,  the  Court  will  per- 
mit  the  creditor  to  bring  the  action  in  the 
name  of  the  assignees,  upon  entering  into  a 
proper  indemnity.  E*  parte  Rtfland,  2  D.  & 
L.  o92. 

Mancuniensis. 


Into  of  latOrtorlr  an*  Ceiuuit 

EXECUTION. — RENT.    VOL.  VI.  P.  462. 

The  general  rule  is,  that  goods  in  castodrd 
leg-is,  so  circumstanced  as  not  to  admit  of  re- 
mittal from  the  premises,  are  privileged  from 
distress.  Accordingly,  corn  which  had  been 
permitted  to  stand  for  the  purpose  of  rip- 
ening, was  held  not  to  be  distrainable,  though 
the  distress  was  put  in  after  it  had  been  cut, 


Answers  to  Queries.— Queries. 
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and  was  then  on  the  ground,  but  not  in  a 
fit  state  for  removal.  Emon  v.  Swthty,  Willcs, 
131 .  Had  this  happened  by  the  negligence  of  the 
Teudee,  it  might  have  been  otherwise.  Peacock 
v.  Purvis,  2  B.  &  Bing.  36*2. 

Mancuniensis. 


Common  lam. 

PROMISSORY  NOTE.       VOL.  VI.  P.  462. 

This  question  is  perhaps  still  open  to  doubt. 
Upon  consideration,  however,  of  the  case  of  Nash 
v.  AW,  2Mndd.  133.  and  the  recent  one  of 
Richards  v.  Richard*  2  B.  &  Ad.  447,  I  think 
the  widow  will  l>e  entitled  to  recover,  the  note 
having  remained  in  her  hand*,  and  there  being 
no  evidence  of  an  intention  to  reduce,  much 
less  an  actual  reduction  of  the  same  into  pos- 
session during  the  husband's  life-time. 

Mancuniensis. 


QUERIES. 
late  of  girofirrtp  an*  Conorganring. 

RENT  CHARGE  — EXTINGUISHMENT. 

Testator  by  will  devises  his  real  estates  to 
his  son  for  life,  and  after  his  decease  to  his 
(testator's)  two  daughters  and  their  assigns 
for  their  respective  lives,  sans  waste,  as  tenants 
in  common,  and  upon  the  decease  of  the  one 
he  gives  the  whole  to  the  survivor  for  her 
natural  life,  with  an  ultimate  limitation  to 
testator's  brother  in  fee.  The  testator  then 
adds,  "  But  I  subject  and  charge  my  said  es- 
tates, nevertheless,  with  the  payment  of  the 
several  annuities  following  (that  is  to  say)  j  1 
give  to  my  said  two  daughters,  and  their  as- 
signs, one  annuity  or  clear  yearly  sum  of  60/. 
n  piece  for  and  during  their  natural  lives,  and 
the  life  of  the  longext  liver  of  them."  He 
then  gives  annuities  to  other  persons.  The 
tun  dies  in  the  testator's  lifetime,  so  that  the 
devise  to  him  for  life  is  lapsed.  The  two 
daughters  survive  the  testator,  and  enjoy  the 
whole  income  of  the  real  estates  for  a  period 
of  six  years,  when  one  dies.  During  this 
period,  the  rent  charges  were  of  course  either 
altogether  extinguished  by  operation  of  law 
(inasmuch  as  the  same  party  cannot  have  a 
rent  charge,  simultaneously  with  the  property 
of  the  land  out  of  which  it  is  made  to  issue. 
Lift.  §§  543,  544),  or  suspended  during  the 
lives  of  both  the  daughters.  On  the  death  of 
one  of  the  daughters,  her  surviving  sister  (the 
other  devisee)  and  the  husband  of  this  sur- 
viving sister  take  the  whole  income  of  the 
estates  for  eleven  years,  without  disturbance. 
A  claim,  however,  is  now  set  up  by  the  hus- 
band of  the  deceased  daughter  (as  her  admi- 
nistrator, which  he  may  be  of  an  estate  p**ur 
mutre  vie,  under  sect.  12  of  the  Statute  of 
Frauds,  29  Charles  2,  c.  3)  for  her  rent  charge 
of  50/.,  during  the  years  which  have  elapsed 
since  the  death  of  his  wife,  and  for  the  years 
which  may  yet  have  to  run  during  the  lite  of 


the  surviving  sister  as  ■'  ///*•  longest  I'err  n  of 
the  two  daughters  (according  to  the  language 
of  the  will  iu  reference  to  the  ch urge).  It 
may  be  well  to  observe  (although  it  docs  not 
affect  the  question  of  his  claim,)  that  the  hus- 
band of  the  dei-cwed  daughter  has  purchased 
the  fee  from  the  ultimate  remainder-man  (the 
testator's  brother)  May  I  solicit  the  opi- 
nions of  your  intelligent  correspondents,  whe- 
ther or  not  the  claim  of  the  imsband  of  the 
deceased  daughter,  as  her  administrator,  to 
the  arrears  of  her  rent-charge  since  her  death, 
and  during  the  remainder  of  the  life  of  her 
surviving  sister  is  (under  the  circumstances 
stated)  a  valid  claim ;  or,  if  the  rent  charges, 
in  favor  of  both  the  daughters,  were  not  vir- 
tually and  totally  extinguished  by  the  fact  of 
their'  uuited  enjoyment  (as  mentioned)  of  the 
property  out  of  which  the  rents  were  to  issue  ? 
The  intention  of  the  testator  obviously  was  to 
make  an  annual  provision  for  bis  daughters, 
and  the  survivor  at  them,  during  the  life  of 
his  sftn,  (the  first  tenant  for  life)  had  he  sur- 
vived the  testator.  E  S. 


JOINT  RELEASE. — STAMP. 

A.%  an  administratrix,  after  dividing  the  pro- 
perty among  the  next  of  kin,  wishes  for  a  re- 
lease. Can  the  release  be  effected  by  all  the 
next  of  kin  executing  the  same  instrument?  and 
would  one  stamp  be  sufficient  ?  fl. 


Earn  of  Sttornrnrf, 

ARTICLES  OP  CLBIIKSH1P. — PREMIUM. 

A.  was  articled  to  R.  the  premium  200/. 
Two  years  afterward*  R.  died,  and  his  executors 
informed  A.  that  they  were  ready  to  assign  him 
to  anv  attorney  he  would  fix  upon  ;  but  A.  de- 
clined to  do  so,  stating  that  he  was  going 
abroad,  and  requested  them  to  refund  half  of 
the  premium,  which  they  refused.  Under 
these  circumstances  can  A.  recover  from  the 
executors  any  part  of  the  premium  paid  to  B.  ? 
Would  the  executors  be  necessary  parties  to 
such  assignment  ?  W.  D. 


Common  Earn. 

PROMISSORY  NOTE. 

The  payee  of  a  promissory  note  neglects  to 
present  it  for  payuicut  to  the  maker  in  due  time. 
The  maker  consequently  being  absolved  from 
all  liability  in  respect  of  the  note,  can  the  payee 
cure  his  own  neglect  by  abandoning  the  note, 
and  suing  for  the  original  debt  for  which  the 
note  was  given  ?  J.  S. 

$rartuc. 

SUPERSEDEAS. — TRIAL. 

Is  the  delivery  of  issue  and  notice  of  trial 
within  three  terms  of  declaration,  a  sufficient 
compliance  with  the  85th  sec.  of  the  Rules  of 
HiL  2.  W.  4,  to  prevent  a  prisoner  being  su- 
persedable  at  the  end  of  that  time  ? 

An  Early  Subscriber. 
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Queries. — Miscellanea. — Editor's  Letter  Box. 


ACTION.— WRONG  NAME. 

A.  having  a  claim  against  B.  enquires  the 
the  christian  name  of  B.  of  the  tax  collector  of 
the  district,  and  is  informed  it  is  Joseph.  A 
writ  is  accordingly  issued,  to  which  the  defen- 
dant does  not  appear;  a  declaration  is  filed; 
this  is  taken  no  notice  of;  judgment  is  signed, 
and  a  writ  of  enquiry  is  executed,  and  then  it 
is  discovered  that  B.'t  name  is  John.  Must  A. 
cdmmence  de  novo,  or  can  he  issue  execution 
against  B.  as  Joseph  B.  ?  S. 


MISCELLANEA. 


8TATE  OF  THE  LAW  AT  BARBADOE8 

1825. 


IN 


We  know  not  what  alteration  may  have  been 
effected  since  1825,  under  the  law  inquiry  into 
the  state  of  the  West  Indian  method  of  admi- 
nistering justice ;  but  the  various  local  courts 
were  certainly  no  favourites  of  the  commis- 
sioners. We  are  tempted  to  extract  the  fol- 
lowing passage  from  Mr.  H.  N.  Coleridge's 
"  Six  Month*  in  the  West  Indies  in  1825 :''  it 
will  shew  how  judicial  matters  are  managed  at 
a  distance  from  the  seat  of  government,  by  the 
local  functionaries. 

"  His  Majesty's  Council,  the  General  Assem- 
bly, the  judges,  the  juries,  the  debtors,  and  the 
felons,  all  live  together  in  the  same  house.    It 
is  a  large  one,  with  an  open  space  around  it, 
and  inclosed  by  a  wall.    With  whom  the  mere 
right  to  the  tenement  is,  I  could  not  learn ; 
whether  the  legislature  lends  it  to  the  judica- 
ture, or  whether  both  are  only  tenants  at  will 
to  the  worshipful  company  of  debtors  and 
rogues,  is  a  point  not  clearly  ascertained.    I 
am  inclined,  however,  to  think  that  the  latter 
gentlemen  have  the  title  deeds,  from  observing 
that   they  invariably  do  the  honours  of  the 
house  to  all  the  rest.    Their  civility  is  un- 
bounded; they  help  you  out  of  your  carriage 
and  hold  your  horse  and  your  stirrup ;  they 
line  the  staircase  on  either  side  in  token  of  re- 
spect to  you,  show  you  through  their  apart- 
ments, and  are  forward  to  give  you  every  piece 
of  information  which  the  roost  expert  Cicerone 
can  furnish.    Their  loyalty  is  without  suspi- 
cion ;  in  sign  whereof  they  turn  out  of  their 
best  bed-room  to  make  way  fur  the  Session  of 
the  Council;  and  their  civic  patriotism  is  as 
clear,  from  the  interest  they  display  in  the 
public  debates  ;  the  men,  the  women,  and  the 
children,    crowding   inquisitively  round    the 
open  door  of  the  Council,  aud  lounging  in  the 
gallery,  or  leaning  familiarly  over  the  rails  in 
the  hall  of  the  assembly.    These  are  their  vir- 
tues; a  few  failings  they  have,  such  as  the 
habit  of  not  returning  any  thing  left  in  their 
house ;  an  appetency  after  the  contents  of  a 
stranger's  coat-pocket;  and  a  somewhat  too 
profuse  employment  of  the  imprecatory  part 
of  the  Barbadian  dialect.    But  seriously,  it  is 
scarcely  consistent  with   the  dignity  of  the 
most  ancient,  most  loyal,  and  most  windward 
colony  in  the  West  Indies,  to  join  their  House 


of  Lords,  St.  Stephens,  Westminster  Hall, 
Newgate,  and  Marshalsea,  all  in  one;  rente 
diviaere  is  a  great  matter  in  building  houses, 
as  in  arguing  cases;  and  it  might  be  as  well  to 
consider  now  far  familiarity,  even  with  per- 
sonages of  such  high  character,  may  not  breed 
something  like  contempt.  If  I  sit  down  to 
dinner  with  a  professed  scoundrel,  he  absorbs 
a  portion  of  my  good  character,  and  I  receive 
a  like  portion  of  his  bad  one,  till  an  equili- 
brium having  taken  place,  we  both  rise  in  the 
opinion  of  by-standers,  a  couple  of  scoundrels 
together." 


THE  EDITOR'S  LETTER  BOX. 


We  are  informed  that  the  action  tried  in  the 
Court  of  King's  Bench  on  the  7th  instant 
against  a  Certificated  Conveyancer,  and  re- 
ported in  the  newspapers  as  Hook  v.  Scrivener, 
was  that  of  Hook  v.  Whitehead;  that  the  Chief 
Justice  left  it  to  the  jury  to  say  whether  the 
defendant  had  been  guilty  of  gross  negligence 
(in  taking  an  insufficient  security  for  an  annu- 
ity); aud  that  the  Jury  found  for  the  plaintiff*, 
damages  140/. 

A  correspondent  at  Canterbury  is  informed 
that  the  Monthly  Record  is  continued  in  the 
Supplements  published  the  last  Saturday  in 
each  month,  and  they  contain  matter  that 
cannot  be  included  in  the  work  in  any  other 
form. 

A  full,  and  we  think  a  most  conclusive  reply 
will  be  given  in  our  next  number,  to  the  De- 
fence of  the  Local  Courts  Bill. 

We  are  favoured  with  a  letter  from  Y.  Z., 
and  will  again  consider  his  communication. 

We  think  that  the  queries  should  not  be 
those  of  mere  curiosity,  but  have  some  impor- 
tant bearing  on  the  Law,  or  the  practice  of  the 
Courts.  The  question  about  carrying  sword- 
sticks  is,  therefore,  inadmissible. 

As  a  long  detail  of  circumstances  is  objec- 
tionable on  the  one  hand,  so  on  the  other  all 
abstract  questions  which  may  lead  to  long  dis- 
sertations in  answer,  ought  to  be  avoided. 

E.  W.  will  find  an  answer  to  his  letter  re- 
garding the  Fees  of  Admission,  at  p.  80.  And 
"  a  Student"  will  observe  an  answer  as  to  the 
Lectures  at  d.  1*28 

The  Queries  and  Answers  of  V.  B. ;  "A 
Constant  Reader;"  G.  E. ;  W.  D.  J.;  C. 
B. ;  F.  J.  R. ;  B.,  and  G.  B.,  have  been  re- 
ceived. 

Erratum.  P.  127,  the  article,  "  Reputed 
Wife,"  placed  amongst  the  Queries,  is  an  an- 
swer to  a  quaere  at  p.  32. 

We  are  informed  that  writs  for  the  Trial  of 
Issues  before  the  Judge  of  the  Sheriffs'  Courts, 
London,  may  be  executed  any  Wednesday, 
Thursday,  Friday,  or  Saturday,  at  10  o'clock 
in  the  morning,  arrangements  for  the  same 
being  previously  made  with  either  of  the  Clerk- 
Sitters  of  the  Courts.  Attorneys  desirous  to 
try  their  causes  before  the  Judge  must  be  care- 
ful to  have  the  order  and  writ  so  drawn  up,  other- 
wise they  will  go  to  the  Secondaries'  Office. 


W&t  Urgal  <@&0trtor* 
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Quod  magis  ad  nos 


Pcrtinet,  et  nescire  malum  est,  agitamus. 


•• 


HORAT. 


NEW  ORDERS  IN  CHANCERY. 


[2Ut  December,  1833.] 

Wqbkbas  it  is  expedient  that  certain  further 
Orders  for  regulating  the  practice  of  the  Court 
of  Chancery  be  added  to  those  which  were  pub- 
hshed  on  the  26th  day  of  November  last,  and 
that  thereupon  certain  alterations  be  made  in 
the  said  Orders,  and  it  is  also  expedient  that 
the  whole  of  the  said  new  Orders  should  be 
embodied  together  under  the  act  of  the  3d  and 
4th  of  William  the  Fourth,  entituled,  "  An  Act 
for  the  Regulation  of  the  Proceedings  and  Prac- 
tice of  certain  Offices  of  the  High  Court  of 
Chancery  in  England." 

It  is  hereby  declared  and  directed,  by  the 
Lord  High  Chancellor,  by  and  with  the  con- 
currence of  the  Master  of  the  Rolls,  and  of 
the  Vice -Chancellor,  that  from  and  after  the 
10th  day  of  January  next,  the  several  Orders 
which  hereafter  follow,  shall  be  considered  as 
a  substitution  for  the  said  Orders  of  the  26th 
day  of  November  last. 

t. — That  all  writs  of  subpoena  in  this  Court 
shall  be  prepared  by  the  solicitor  of  the  party 
requiring  the  same,  and  that  the  seal  for  seal- 
ing the  same  shall  be  marked  or  iuscribed  with 
the  words  *•  Subpoena  Office,  Chancery," — 
and  such  writs  shall  be  in  the  forms  mentioned 
at  the  foot  of  these  orders,  or  as  near  as  may 
be,  with  such  alterations  and  variations  as  cir- 
cumstances may  require. 

II. — That  a  precipe  in  the  usual  form  and 
containing  further  the  particulars  hereinafter 
mentioned  (as  to  the  names  and  residences  of 
the  solicitors  issuing  the  same),  shall  in  all 
cases  be  delivered  and  filed  at  the  Subpoena 
Office.  And  that  on  a  subpoena  for  costs  being 
sealed,  the  certificate  or  report  shall  be  pro- 
duced to  the  officer  sealing  the  writ  as  his  au- 
thority for  sealing  it. 

III. — That  the  name  or  firm,  and  the  place 
of  business  or  residence  of  the  solicitor  or  soli- 
citors issuing  a  subpoena  shall  be  indorsed 
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thereon,  and  where  such  solicitors  shall  be 
agents  only,  then  there  shall  be  further  in- 
dorsed thereon  the  name  or  firm,  and  place  of 
business  or  residence  of  the  principal  solicitor 
or  solicitors. 

IV. — That  the  service  of  subpoenas  shall  be 
effected  by  delivering  a  copy  of  the  writ  and  of 
the  indorsement  thereon,  and  at  the  same  time 
producing  the  original  writ,  and  that  in  all 
cases  where  a  subpoena  might  heretofore  have 
been  served  by  leaving  the  body  thereof  at  the 
party's*  dwelling-house  or  otherwise  than  per- 
sonally,  it  shall  be  sufficient  to  leave  a  copy  of 
such  subpoena  in  the  same  manner  producing 
the  original  writ  to  the  person  with  whom  such 
copy  shall  be  so  left. 

V. — That  every  subpoena,  other  than  a  sub- 
poena duces  tecum,  shall  contain  three  names 
where  necessary  or  required,  and  that  a  gross 
sum  or  fee  of  twelve  shillings  and  sixpence 
shall  be  the  amount  allowed  in  costs  for  every 
subpoena  duces  tecum,  including  the  precipe, 
attendance,  and  sum  paid  for  sealing,  and  five 
shillings  and  ten  pence  each  for  all  other  sub- 
poenas ;  in  addition  to  which  last-mentioned 
sum.  the  solicitor  suing  out  the  same  shall  be 
allowed  one  fee  of  six  shillings  and  eight-pence 
for  the  precipes  and  attendance  on  sealing 
such  subpoenas  as  heretofore,  where  the  num- 
ber of  names  included  therein  shall  not  exceed 
nine,  and  if  they  shall  exceed  nine  in  number, 
then  an  additional  fee  of  six  shillings  and  eight- 
pence,  and  if  they  exceed  eighteen,  a  further 
fee  of  six  shillings  and  eight-pence,  and  so  in 
proportion  for  every  additional  number  of 
nine  names,  included  in  Buch  subpoenas. 

VI. — That  no  more  than  three  persons  shall 
be  iucluded  in  one  subpoena  duces  tecum,  and 
that  the  party  suing  out  the  same  shall  be  at 
liberty  to  sue  out  a  subpoena  for  each  person  if 
it  shall  be  deemed  necessary  or  desirable,  and 
that  the  sum  of  twelve  shillings  and  six-pence 
shall  be  allowed  in  costs  for  every  such  sub- 
poena, including  the  precipe,  attendance,  and 
sum  paid  for  sealing  the  same. 

VII. — That  the  time  for  serving  any  sub- 
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poena  (except  for  costs)  shall  be  limited  to  the 
last  day  of  the  term  next  following  the  term ' 
or  vacation  in  which  it  was  sued  out;  and 
that  in  the  interval  between  the  suing  out  and  ; 
service  of  any  subpoena,  the  party  suing  out 
the  same  shall  beat  liberty  to  correct  any  error 
in  the  names  of  parties  or  witnesses,  and  to 
have  the  writ  resealed  upon  payment  to  the 
Clerk  at  the  Subpoena  Office  of  a  fee  of  one 
shilling,  and  at  the  same  time  leaving  a  cor- 
rected precipe  of  such  subpoena  marked 
"  altered  and  resealed,"  and  signed  with  the 
name  and  address  of  the  solicitor  or  solicitors 
suing  out  the  same. 

VII I. — That  when  any  defendant  has  been 
taken  into  custody  upon  attachment  or  other 
process  for  want  of  appearance  to  a  bill  or  [of] 
revivor,  and  such  defendant  shall  have  been 
taken  thereon,  and  shall  refuse  or  neglect  to 
enter  an  appearance  to  such  bill  within  eight 
days  after  the  return  of  such  attachment,  the 
plaintiff  shall  be  entitled  as  of  course,  upon 
motion  or  petition,  to  the  common  order  to 
revive ;  and  if  the  defendant  cannot  be  found 
so  as  to  be  taken  upon  such  attachment,  and 
a  return  of  "Non  est  inventus"  shall  have  been 
made  thereon,  the  plaintiff  shall,  upon  pro- 
ducing such  return  and  an  affidavit  that  due 
diligence  has  been  used  in  endeavouring  to 
execute  such  attachment,  and  that  there  was 
good  reason  to  believe  that  the  defendant  was 
in  the  county  to  which  such  attachment  issued 
at  the  time  of  suing  out  the  same,  be  also  en- 
titled as  of  course,  upon  motion  or  petition,  at 
the  end  of  eight  days  after  the  return  of  such 
attachment,  to  obtain  the  common  order  to 
revive,  and  that  in  either  of  such  cases  the 
order  shall  recite,  as  the  ground  for  granting 
the  same,  that  the  defendant  is  in  contempt, 
and  that  the  time  limited  by  the  Court  to  show 
cause  against  reviving  the  suit  has  expired. 

IX. — That  a  defendant  shall  be  at  liberty, 
without  order,  to  sue  out  a  dedimus  to  take 
his  plea,  answer,  or  demurrer  (not  demurring 
alone)  in  the  country  on  giving  two  days' 
notice  in  writing  to  the  plaintiff's  clerk  in 
Court  to  give  commissioners'  name  to  see  the 
same  taken,  and  in  default  thereof  the  defen- 
dant shall  be  at  liberty  to  sue  out  the  same, 
directed  to  his  own  commissioners;  and  in 
case  of  severe  illness  or  other  bodily  infirmity, 
whereby  a  defendant,  resident  not  less  than 
four  miles  from  Lincoln's  inn  Hall,  shall  be 
rendered  unable  to  travel  or  leave  home,  he 
shall,  upon  affidavit  first  made  thereof  and  duly 
filed,  be  entitled  to  such  dedimus  as  aforesaid, 
on  such  notice  first  given  as  hereinbefore 
directed. 

X. — That  in  every  cause'  where  an  original 
or  supplemental  bill,  or  bill  of  revivor,  has 
been  tiled  subsequent  to  the  25th  day  of  No- 
vember last,  or  shall  hereafter  be  filed,  a  de- 
fendant shall,  after  appearance  and  without 
order,  be  allowed  eight  weeks  in  a  town  cause, 
and  ten  weeks  in  a  country  cause,  to  plead, 
answer*  or  demur,  not  demurring  alone  to  any 
such  original  or  supplemental  bill,  or  any  such 
bill  of  revivor,  to  which  an  answer  is  required ; 
and  five  weeks  in  a  town  cause,  and  seven  weeks 


in  a  country  cause,  to  plead,  answer,  or  demur, 
not  demurring  alone  to  any  amended  bill,  to 
which  the  plaintiff  shall  require  an  answer  ; 
but  that  twelve  days  only  shall  be  allowed  a 
defendant  to  demur  alone  to  any  such  original, 
amended,  or  supplemental  bill,  or  bill  of  re- 
vivor. And  in  every  cause  for  an  injunction 
to  stay  proceedings  at  law,  if  the  defendant  do 
not  plead,  answer,  or  demur  to  the  plaintiff's  bill 
within  eight  days  after  appearance,  the  plaintiff 
shall  be  entitled,  as  of  course  upon  motion,  to 
such  injunction;  and  if  the  defendant  shall 
cot,  within  eight  days  after  appearance  to  a 
bill  of  revivor,  show  cause  by  plea,  answer,  or 
demurrer  filed,  the  plaintiff  snail  be  entitled, 
as  of  course,  upon  motion  or  petition,  to  the 
common  order  to  revive  which  order  shall 
recite  as  the  ground  for  granting  the  same, 
that  the  time  limited  by  the  Court  to  show 
cause  against  reviving  the  suit  has  expired. 

XI. — That  where  a  common  injunction  for 
want  of  answer  is  awarded,  the  order  shall  re- 
cite as  the  ground  for  granting  the  same,  that 
the  defendant  has  omitted  to  put  in  his  answer, 
plea,  or  demurrer,  within  the  time  limited  by 
the  Court  in  that  behalf. 

XII. — That  where  a  defendant  is  in  contempt 
to  an  attachment  for  want  of  appearance,  the 
interval  between  the  day  fixed  by  the  subpoena 
for  appearance,  and  that  on  which  the  same  is 
actually  entered,  shall  be  deducted  from  the 
time  hereinbefore  allowed  to  a  defendant  to 
plead,  answer,  or  demur,  not  demurring  alone 
to  the  plaintiff '8  bill. 

XIII. — That  the  day  on  which  an  order  for 
the  plaintiff  to  give  security  for  costs  is  served, 
and  the  period:  from  thence  to  and  including 
the  day  on  which  such  security  is  given,  shall 
not  be  reckoned  in  the  computation  of  the 
time  allowed  a  defendant  to  plead,  answer,  or 
demur. 

XIV. — That  where  the  plaintiff  obtains  an 
order  to  amend  without  requiring  any  further 
answer,  and  shall  amend  the  bill  any  otherwise 
than  by  an  alteration  of  names,  dates,  or  sums, 
or  the  correction  of  clerical  errors  only,  the 
defendant  shall,  as  of  course,  have  eight  days' 
time  to  consider  whether  it  is  necessary  for 
him  or  her  to  answer  the  Bame,  at  the  end  of 
which  time  the  plaintiff  shall  be  at  liberty  to 
file  a  replication  or  set  down  the  cause  for 
hearing  on  bill  and  answer,  unless  the  defen- 
dant shall  have  previously  served  an  order  for 
time  to  answer,  or  taken  out  and  served  a  war- 
rant for  time  to  answer  such  amended  bill,  in 
which  last  case,  the  Master  may  allow  the  de- 
fendant such  time  (if  any)  for  that  purpose, 
as  he  shall  think  fit. 

XV. — That  as  to  all  bills,  whether  original, 
amended,  supplemental,  or  of  revivor,  now 
filed  or  to  be  filed,  whenever  a  party  may  de- 
sire to  make  an  application  to  a  Master  under 
the  said  act,  or  under  these  orders,  or  when- 
ever it  shall  be  necessary  tp  make  any  reference 
to  any  Master,  and  no  previous  application  or 
reference  to  any  Master  has  been  made  in  the 
said  cause,  the  name  of  the  Master  in  rotation 
shall  be  ascertained,  and  entered  in  books  to 
be  kept  as  after  directed  in  the  manner  here- 


New  Orders  in  Chancery. 


147 


inafter  mentioned,  and  all  applications  autho- 
rised by  the  said  recited  act,w  by  these  orders, 
to  be  made  to  a  Master,  and  every  such  refe- 
rence u  aforesaid  shall  be  made  to  the  said 
Master  in  rotation. 

XVI. — That  as  to  all  bills  which  shall  have 
been  filed  before  this  day,  where  any  reference 
has  been  made  in  the  cause,  the  name  of  the 
Master  to  whom  the  last  reference  was  made 
in  such  cause  shall,  at  the  request  of  either  of 
the  parties  thereto,  or  of  his  or  her  solicitor, 
and  on  producing  such  order  of  reference, 
with  the  Master's  name  certified  thereon,  or 
appearing  therein,  be  added  by  the  Six  Clerk 
to  the  original  entry  of  the  cause  in  the  Six 
Clerk's  book,  and  entered  in  the  book  to  be 
kept  as  hereinafter  directed  before  any  appli- 
cation under  the  said  recited  act  shall  be  made 
in  that  cause;  and  all  such  applications,  and 
all  such  references  as  aforesaid,  shall  be  made 
to  such  last-mentioned  Master. 

XVII. — That  in  all  cases  where  it  shall  be- 
come necessary  to  ascertain  the  name  of  the 
Master  in  rotation  for  the  purposes  of  the  two 
preceding  or  any  succeeding  orders,  one  of  the 
Six  Clerks  shall  give  to  the  solicitor  for  the 
plaintiff  or  defendant  requiring  the  same,  a 
certificate  of  the  bill  filed,  which  certificate 
shall,  on  the  same  or  the  following  day,  be 
marked  by  the  Master  of  the  day  at  the  public 
office  in  Chancery,  with  the  name  of  the 
Master  in  rotation  for  such  cause ;  and  such 
certificate  so  marked  (having  first  been  pro- 
duced to  the  said  Master  in  rotation,  who 
shall  cause  a  minute  thereof  to  be  taken)  shall, 
on  the  same  day,  be  returned  to  the  Six  Clerk, 
and  filed  by  hitn  ;  and  he  shall  add  the  name 
of  such  Master  to  the  original  entry  of  the 
cause  in  the  Six  Clerks'  book,  and  shall  also 
cause  the  name  of  the  cause,  and  of  such 
Master,  to  be  entered  in  a  book  to  be  kept  by  the 
Six  Clerks  for  that  purpose  in  the  Six  Clerks' 
Office,  and  which  shall  be  open  to  inspection 
at  all  times  during  office  hours  without  fee. 

XVIII. — That  where  a  defendant  who  is  not 
in  contempt,  or  has  not  entered  his  appearance 
with  the  Registrar  in  manner  hereinafter  men- 
tioned, submits  to  answer  exceptions  taken  to 
a  first  answer  before  any  order  to  refer  the 
same  has  been  obtained,  he  shall  be  allowed, 
as  of  course,  and  without  order,,  four  weeks 
in  a  town  cause  and  six  weeks  in  a  country 
cause,  to  put  in  a  further  answer  thereto ;  but 
if  such  order  of  reference  has  been  obtained 
and  served  prior  to  such  submission,  then  the 
Master  to  whom  the  reference  has  been  made 
shall  fix  the  time  which  shall  be  allowed  the 
defendant  to  put  in  such  further  answer. 

XIX.  That  the  Master  to  whom  any  excep- 
tions to  an  answer  for  insufficiency  shall  be  re- 
ferred, shall  be  at  liberty,  in  making  a  report 
upon  such  exceptions,  if  he  shall  think  fit  to 
certify  by  whom  and  in  what  proportions  (if 
any)  the  costs  of  such  exceptions  and  of  the 
reference  thereon  ought  to  be  borne,  and  that 
upon  the  taxation  of  the  general  costs  in  the 
cause  under  the  twenty-eighth  order,  pro- 
nounced ou  the  3d  April,  1828,  regard  shall 
be  had  to  such  certificate,  and  the  costs  to  be  I 


allowed  to  either  party  shall  be  taxed  and  ap- 
portioned accordingly. 

XX. — That  all  special  applications  for  leave 
to  withdraw  replication,  as  well  as  to  amend 
bill,  shall  be  heard  and  determined  by  such 
Master  in  rotation,  and  such  applications,  and 
all  other  special  applications  under  the  said 
recited  act,  shall  be  made  by  taking  out  a  war- 
rant, at  the  foot  whereof  a  notice  shall  be  writ- 
ten specifying  the  object  of  the  application, 
and  the  same  shall  be  served  two  clear  days 
before  the  return  thereof. 

XXI. — That  in  every  order  granted  by  a 
Master  for  further  time  to  answer,  it  shall  be 
made  a  condition  of  such  order  that  the  de- 
fendant shall  enter  his  appearance  with  the 
Registrar  and  consent  to  a  Serjeant  at  Arms* 
as  in  the  case  of  a  commission  of  rebellion  re- 
turned— "  Non  est  inventus,"  unless  under 
any  special  circumstances  the  said  Master  shall 
otherwise  direct,  and  which  circumstances 
shall  be  shortly  stated  in  the  order. 

XXII. — That  all  orders  to  refer  an  answer, 
or  other  pleading  or  matter  depending  before 
the  Court  for  scandal  of  impertinence,  shall 
contain  a  direction  to  the  Master  to  expunge 
any  such  scandalous  or  impertinent  matter  as 
he  shall  certify  to  be  contained  therein,  and 
which  shall  have  been  the  subject  of  the  refer- 
ence ;  and  the  Master  shall  be  at  liberty,  with- 
out further  order,  to  tax  the  costs  of  such  re- 
ference and  consequent  thereon,  and  to  direct 
by  whom  the  same  shall  be  paid,  and  the  same 
shall  be  recoverable  by  subpoena;  but  such 
scandalous  or  impertinent  matter  shall  not  be 
expunged,  nor  costs  taxed,  until  the  expiration 
of  four  days  from  the  filing  of  the  report  of 
euch  scandal  or  impertinence,  in  order  that 
the  adverse  party  may  have  an  opportunity  to 
file  exceptions  to  such  report. 

XXIII. — That  the  said  Masters  shall  on  all 
applications  to  them,  or  either  of  them,  by 
warrant  under  the  said  recited  act,  or  under 
these  orders,  or  either  of  them,  be  at  liberty 
to  direct,  and  shall,  accordingly,  in  the  orders 
made  thereon,  order  and  direct  whether  the 
costs  of  the  application  shall  be  costs  in  the 
cause,  or  whether  such  costs,  or  any  part 
thereof,  shall  be  paid  bv  any  of  the  parties 
personally ;  and  in  the  latter  case,  the  said 
Masters  respectively  shall,  in  such  orders, 
either  fix  the  sum  to  be  paid  for  such  costs,  or 
tax  the  same,  at  their  discretion ;  and  the  party 
to  whom  such  costs  are  directed  to  be  paid:, 
shall  be  entitled  to  sue  out  a  subpoena  for  the 
same. 

XXIV. — That  the  Master  to  whom  any  such 
application  or  reference  as  aforesaid  shall  be 
made,  shall  draw  up  the  orders  thereon  in  a 
short  form,  and  the  same,  when  signed  by  him, 
shall  be  entered  in  a  book  to  be  kept  for  that 
purpose  in  the  office  of  such  master,  and  shall 
then  be  marked  by  the  said  Master,  or  his 
Chief  Clerk,  as  entered,  and  he  shall  sign  his 
initials  thereto  in  this  form  - — "  Ent.  A.  B.," 
and  the  said  orders  shall  then  l>e  binding  (un- 
less reversed  or  varied  on  appeal),  aud  shall  be 
enforced  in  like  manner  as  if  made  by  the 
Court:  and  the  original  order,  or  any  aupli- 
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following :  "  Do  you  know,  or  can  you  set 
forth  any  other  matter  or  thing  which  may  be 
of  benefit  or  advantage  to  the  parties  at  issue 
in  this  cause  or  either  of  them,  or  that  may  be 
material  to  the  subject  of  this  your  examina- 
tion, or  to  the  matters  in  question  in  this 
cause,  if  yea,  set  forth  the  same,"  &c. 

XXX 11 1. — That  the  Masters  Extraordinary 
of  this  Court  shall  be  at  liberty  in  future  to 
take  any  affidavit,  or  do  any  other  act  incident 
to  the  office  of  Master  Extraordinary  in 
Chancery,  at  any  place  which  is  distant  not 
less  than  ten  miles  from  the  Hall  in  Lincoln's 
Inn,  any  existing  order  to  the  contrary  not- 
withstanding. 

XXXIV. — That  the  fees  set  forth  in  the  sche- 
dule after  stated,  shall  constitute  the  schedule 
of  fees  to  be  received  by  the  Masters  and  their 
clerks,  and  the  Registrars  and  their  clerks, 
under  the  said  recited  act. 

XXXV. — That,  except  as  may  be  herein 
Otherwise  directed,  the  offices  of  this  Court  shall 
continue  open  for  the  dispatch  of  business, 
and  the  officers  and  clerks  belonging  thereto, 
shall  attend  in  such  offices  in  the  discharge  of 
their  business,  during  such  times  and  for 
such  number  of  hours  in  each  day  as  they 
have  hitherto  done  under  any  existing  order  or 
practice  of  the  said  Court. 

XXXVI.— That  the  office  of  the  Clerk  of  the 
Affidavits  and  of  the  Patentee  of  the  Subpoena 
Office  be  open  from  the  hour  of  ten  in  the 
forenoon  until  four  in  the  afternoon,  and  du- 
ring the  sitting  of  either  of  the  Courts,  from 
the  hour  of  seven  to  eight  in  the  evening,  ex- 
cept that  from  the  1st  of  September  to  the 
20th  October  those  offices  shall  be  open  only 
from  eleven  to  one  o'clock. 

'That  all  copies  of  affidavits  be  ready  for  de- 
livery within  forty-eight  hours  after  any  copy 
shall  be  bespoken. 

The  Forms  of  Subpoenas,  Decrees,  and  Or- 
ders, with  the  Schedules  of  Fees,  will  be  given 
in  the  next  number.  The  offices  being  closed, 
the  Forms  will  not  be  immediately  required. 
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LETTBRB  OF  A  HEIDELBURG  STUDENT,  ON 
THE  JURIDICAL  INSTITUTIONS  OF  GREAT 
BRITAIN. 

LETTER  VIII.* 

I  now  resume,  my  dear  friend,  my  com- 
munications to  you.  Believe  me  my  time 
has  not  been  entirely  misspent  in  this  all- 
interesting  country,  and  a  considerable  por- 
tion of  it  was  bestowed,  during  the  late 
Session  of  Parliament,  in  an  attendance  in 

a  This  series  of  articles  has  been  intermit- 
ted by  various  circumstances   affecting   the, 
writer.    We  trust  they  may  be  now  more  re- 
gularly continued.— Ed. 


the  Upper  and  Lower  Houses, — assemblies 
certainly  unequalled  in  Europe  for  elo- 
quence and  the  science  of  debate.  It  is  here 
that  you  see  the  character  of  the  English 
people  displayed  and  developed  in  an  extraor- 
dinary manner ;  they  are  essentially  influ- 
enced by  the  mere  power  of  words,  and  insen- 
sible to  many  of  the  subjects  of  interest  in 
Continental  Europe,  they  yield  up  their 
whole  souls  to  the  mighty  magic  of  the 
orator.  Talk  to  an  Englishman  of  many 
great  questions  affecting  most  vitally  the 
welfare  of  the  world,  discourse  to  him  on 
the  countless  treasures  of  art,  expatiate  on 
the  great  achievements  of  literature,  and  he 
will,  unless  he  belong  to  a  very  small  class, 
turn  away  with  indifference,  if  not  con- 
tempt; but  place  the  same  man  in  the 
House  of  Commons,  either  as  an  actor  or 
auditor,  and  you  will  see  his  whole  nature 
roused  within  him;  attention  warms  into 
interest;  cries  and  exclamations  burst  in- 
voluntarily from  his  lips,  and  the  stoic  of 
the  morning  becomes  the  living  oracle  him- 
self, or  the  eager  listener  to  the  inspirations 
of  others.  To  us  Germans  this  change  is 
almost  inconceivable.  Politics  have  at  any 
rate,  until  very  lately,  been  secondary  with 
us ;  but  to  Englishmen  they  are  the  bread 
of  life ;  the  shrine  at  which  life  and  honor, 
the  two  dearest  possessions  of  man,  are 
freely  sacrificed.  You  may  imagine,  there- 
fore, how  interesting  these  assemblies  are 
to  me,  and  that  I  freely  availed  myself  of 
the  opportunities  which  my  good  friends 
gave  me  of  frequently  assisting  at  them. 
My  present  object  is  to  allow  you  to  share 
a  part  of  my  gratification,  by  endeavouring 
to  give  you  a  feint  idea  of  some  of  the  prin- 
cipal persons  who  distinguish  themselves  on 
legal  discussions. 

First  let  me  take  those  of  the  Upper 
House,  who  you  know  are  all  peers  of  the 
realm ;  and  they  should  be  first  named,  not 
merely  as  of  a  higher  rank,  but  as  being 
undoubtedly  the  first  in  genius,  general  ac- 
quirements, and  intrinsic  importance. 

The  great  law  reformer  of  the  day  is 
Lord  Brougham,  the  president  of  the  as- 
sembly, the  Lord  High  Chancellor ;  which 
office  is  not,  as  with  us,  held  by  a  mere 
political  character,  but,  as  I  may  say,  by  a 
working  lawyer,  presiding  every  day  in  a 
court  of  justice.  He  here  sits  as  a  legis- 
lator and  a  minister  of  the  Crown,  and  is, 
in  the  present  instance  at  least,  an  active 
debater,  and  originator  of  a  series  of  re- 
forms which  must  either  render  him  a  bles- 
sing or  a  curse  to  his  country.  With  these 
reforms  I  have  nothing  here  to  do ;  I  may 
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possibly,  at  some  future  time,  enumerate 
them ;  it  is  to  his  oratorical  powers  that  I 
wish  now  to  allude.  I  have  already  spoken 
of  him  as  a  Judge. b 

When  the  Chancellor  first  rises,  I  should 
certainly  say  you  are  disappointed  in  him. 
He  is  calm,  easy,  and  quiet,  hut  undignified, 
and  somewhat  awkward  in  his  address. 
He  proceeds  generally  in  a  level  tone  of 
voice,  and  generally  disposes,  in  the  first 
place,  of  the  common-place  arguments  or 
incidents  of  the  matter  discussed ;  although 
he  will  often,  with  evident  absence  of  pre- 
meditation, throw  in  some  happy  allusion 
or  parenthetical  witticism  which  illumines 
the  sombre  course  he  is  taking.  After 
speaking  thus,  however,  for  some  time,  and 
as  it  were  trying  his  strength  in  every 
point,  and  satisfying  himself  that  his  capa- 
bilities are  in  perfect  order,  he  takes  a  wider 
field;  his  voice,  which  is  a  very  fine  one, 
becomes  louder,  his  action  more  energetic ; 
his  eyes  kindle  to  an  extraordinary  bright- 
ness, and  his  judicial  costume,  which  he 
always  wears  in  the  House,  becomes  dishe- 
velled. It  is  then  that  he  seems  to  have 
the  powers  not  of  one  man,  but  of  one 
hundred  men ;  it  is  then  that  he  keeps  the 
attention  excited  to  a  painful  degree,  by  a 
continued  flow  of  rhetoric,  sparkling  with 
illustrations  derived  from  innumerable 
sources,  and  so  curiously  involved  that  you 
cannot  imagine  where  it  is  to  end,  or  what 
it  is  not  to  embrace.  Not  unfrequently  he 
will  direct  his  whole  force  against  some 
preceding  speaker;  at  other  times  he  will 
content  himself  with  one  withering  allusion. 
He  sometimes  proceeds  to  ridicule  an  op- 
ponent with  tremendous  deliberation,  and 
finally  leaves  him  in  a  state  truly  pitiable ; 
as  if  he  accomplish  his  object,  he  is  careless 
of  the  means.  I  have  watched  persons 
under  this  mental  laceration,  and  have  seen 
them  writhe  and  wince  as  if  cut  with  a 
knife,  and  frequently  start  up  and  protest 
against  the  infliction.  The  attack  is  ren- 
dered infinitely  more  severe  by  the  imper- 
turbable gravity  with  which  it  is  carried 
on;  whatever  may  be  said,  in  manner 
more  appears  behind,  and  the  careless  ease 
of  the  speaker  increases  the  misery  of  the 
sufferer.  I  cannot  help  thinking,  that  after 
all  irony  is  the  great  quality  of  Lord 
Brougham  as  an  orator;  but  he  possesses 
most  of  the  other  qualifications  in  a  great 
degree;  fluency  of  speech,  action,  which  if 
it  be  not  graceful  is  striking,  language, 
voice,  utterance,  imagination,  and  readiness 

b  See  Letter  I.  vol.  1.  p.  309. 


of  debate ;  the  latter  in  so  remarkable  a  de- 
gree that  I  have  frequently  heard  him  re- 
ply to  a  speech  almost  line  by  line, — a 
faculty  in  which  he  is  no  doubt  materially 
assisted  by  his  long  practice  at  the  bar. 

His  great  opponent  in  politics  and  dis- 
tinction, is  the  present  Chief  Baron  of  the 
Exchequer,  Lord  Lyndhurst,  whom  you  will 
also  remember  I  have  before  described  as  a 
Judge.c  He  exactly  possesses  all  the  quali- 
ties which  Lord  Brougham  wants,  and  he 
certainly  joins  with  them  many  of  the  Chan- 
cellor's most  eminent  qualities.  He  is  un- 
questionably the  more  perfect  orator, — and 
moreover,  the  orator  better  suited  to  the 
assembly  of  which  he  is  now  a  member. 
However  much  you  wonder  at  and  admire 
Lord  Brougham,  he  hardly  can  give  you  a 
feeling  of  perfect  satisfaction..  Whereas, 
when  Lord  Lyndhurst  finishes  his  address, 
your  feelings  are  unmixed.  You  have 
heard  the  finest  thing  of  the  kind  that  can 
be  produced.  Nothing  can  be  more  cap- 
tivating than  his  manner;  a  manly  bold- 
ness is  mixed  with  an  evident  kindness  of 
disposition  and  a  spirit  of  perfect  courtesy ; 
with  a  perfect  command  of  temper,  he  en- 
forces his  argument  with  determined  earnest- 
ness; his  slightest  action  is  accompanied 
with  dignity;  his  sonorous  voice  rolls 
through  the  House,  convincing  you  almost 
before  it  reaches  you;  and  his  lucid  ar- 
rangement of  his  subject,  the  clearness  and 
distinctness  of  all  his  positions,  carry  you 
completely  with  him  for  the  time  at  least. 
It  is  to  be  lamented,  however,  that  it  is 
only  rarely  that  Lord  Lyndhurst  affords  the 
House  the  opportunity  of  being  thus  grati- 
fied :  he  cannot  always  bring  himself  into 
the  mood  for  exertion ;  and  in  this  way,  it 
must  be  confessed,  he  sometimes  loses 
ground,  particularly  as  energy  amounting 
to  restlessness,  is  the  characteristic  of  his 
opponent. 

The  other  peer  who  is  most  busy  on 
legal  discussions  is  Lord  Wynford,  who 
formerly  presided  in  the  Court  of  Common 
Pleas  (for  Lord  Eldon  I  have  heard  but 
very  rarely).  He  is  certainly  not  to  be  con- 
sidered in  the  same  rank  with  the  two 
statesmen  I  have  already  named ;  but  he  is 
a  bold,  active,  and  fluent  debater,  shrewd 
in  his  inquiries,  and  embarrassing  in  his 
attacks. 

I  have  now  given  you  an  account  of  the 
principal  actors  of  the  Upper  House.  I 
shall  hereafter  attempt  the  description  of 
those  in  the  House  of  Commons. 


«  See  ante,  vol.  2.  p.  306. 
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THE  MODE  OF  ENFORCING  A  CLAIM 
TO  BE  CALLED  TO  THE  BAR. 


The  following  account  of  Mr.  Home  Tooke's 
application  to  be  called  to  the  Bar,  is  inter- 
estinp  at  the  present  time. 

Within  the  period  of  a  few  years  after  his 
trial  in  1777,  for  libel,  Mr.  Home  twice,  as 
candidate  for  a  call  to  the  bar,  presented  him- 
self to  the  Masters  of  the  Bench  of  the  Inner 
Temple :  and  upon  both  occasions,  Sir  James 
Burrow  voted  for  his  call.  The  fonner  of 
these  attempts  by  Mr.  Home  Tooke  to  be 
called  to  the  bar,  was  made  in  Trinity  Terra 
1779 ;  when  only  three  benchers,  (Sir  James 
Burrow,  Mr.  Baron  Maseres,  and  Mr.  Wood) 
voted  in  his  fevor,  and  eight  voted  against  him. 
Upon  this  occasion,  the  benchers  of  the  Inner 
Temple  had  consulted  those  of  the  other  three 
Inns  of  Court,  respecting  the  propriety  of 
calling  to  the  bar  a  gentleman  in  priest's 
orders  (Mr.  Home  had  received  priest's 
orders).  Eleven  benchers  of  Lincoln^  Inn, 
who  took  the  matter  into  consideration,  re- 
ported, June  16,  1779,  their  unanimous  opinion, 
that  it  was  not  proper  to  call  to  the  bar  a 
person  in  priest's  orders ;  and  a  verbal  answer, 
expressing  a  like  opinion,  was  sent  from  the 
benchers  of  the  Middle  Temple,  and  of  Gray's 
Inn.  See  2  Luder*s  Rep.  of  Election  Cases, 
p.  281,  note.  Mr.  Tooke  made  his  second 
attempt  to  be  called  to  the  bar  in  Trinity  Term, 
1782.  At  the  time  Lord  Shelburne,  after- 
wards the  first  Marquis  of  Lansdowne,  was 
First  Lord  of  the  Treasury,  and  as  it  was 
known  that  he  wished  well  to  the  application 
(as  did  his  friend  Lord  Ashburton),  ft  is  pro- 
bable that  a  successful  issue  was  expected  • 
the  attempt,  however,  failed.    I  believe  that 

1?  lan0roJlfw Mr'  Iookc'  ?oted  thc  Earl  of 
Suffolk,  Sir  James  Burrow,  Mr.  Barou  Maseres, 
and  Messrs.  Coffin,  Jackson,  and  Wood;  and 
that  on  the  other  side,  voted  Messrs.  Annesley, 
Danes,  Barrington,  Baron,  Barton,  Bear- 
croft    (in    17*8    Chief  Justice  of  Chester). 

Jt0nont!7^and,HttlL  In  Michaelmas  Term, 
1/93,  the  benchers  of  the  Inner  Temple  sent 
to  the  other  law  societies  au  inquiry,  whether 
a  person  in  deacon's  orders  was  admissible  to 
the  bar.  In  Trinity  Term,  1794,  a  delegation 
from  the  other  societies  met  a  deputation  from 
the  Inner  Temple,  at  which  aggregate  meeting 
it  was  the  opinion  of  all  the  deputies  of  the 
four  Inns  of  Court,  that  a  person  in  deacon's 
orders  ought  not  to  he  called  to  the  bar.  In 
that  same  Term,  Mr.  Tooke's  name  beinir 
again  inserted  among  the  candidates  for  ad- 
mission to  the  bar,  no  bencher  moved  his  call 
Particulars  concerning  the  last  mentioned 
proceedings  are  to  be  found  in  the  Order  Book 
of  the  Inner  Temple ;  in  the  Black  Book  of 
Lincoln's  Inn,  under  dates  Dec.  13  1793 
June  2,  July  9,  July  22,  1794,  and/ 1  con- 
jecture, among  the  documents  of  the  other 

SFiSS'  m  TY  ,be,  °!?s.erved»  that  on  April 
30  1792,  Mr.  Tooke  had  in  person  conducted 
his  defence  to  an  action  instituted  by  Mr.  Fox 
for  certain  costs  occasioned  by  a  petition 
against  his  return  to  Parliament  as  member 
for  Westminster. 


In  the  minds  of  those  who  wished  to  pre- 
serve the  decencies  of  the  tribunals  of  justice, 
and  to  guard  against  wanton  insults  to  her 
ministers,  Mr.  Tooke's  deportment  in  that 
cause  of  his  own,  could  not,  I  think,  excite  or 
encourage  an  inclination  to  authorize  him  to 
conduct  the  causes  of  others.  In  the  case  of 
Hart  (Pascb.  20  G.  3,  reported  in  Dougl.  353) 
Lord  Mansfield  laid  down,  that  "all  the 
power  of  the  Inns  of  Court  concerning  ad* 
mission  to  the  bar,  is  delegated  to  them  from 
the  Judges ;  and  that  in  every  instance  the 
conduct  of  those  societies  is  subject  to  the 
control  of  the  Judges,  as  visitors.  A  man- 
damus will  not  lie  to  compel  the  Masters  of 
the  Bench  of  an  Inn  of  Court  to  call  a  can- 
didate to  the  bar.  From  the  first  traces  of 
the  existence  of  the  Inns  of  rourt,  no  example 
can  be  found  of  an  interposition  by  the  Courts 
of  Westminster  Hall  proceeding  according  to 
the  general  law  of  the  land  ,*  but  the  Judges 
have  acted  as  in  a  domestic  forum."  If  a 
person  conceive  himself  to  be  aggrieved  by 
the  benchers  of  an  Inn  of  Court,  in  refusing  to 
call  him  to  the  bar,  or  in  disbarring  him,  it 
seems  that  the  proper  application  for  redress 
is  a  petition  of  appeal  to  the  twelve  Judges. 
For  other  matter  connected  with  this  subject,, 
see  the  report  of  the  proceedings  in  the  Hfouse' 
of  Commons,  on  the  petitions  of  Mr:  Far- 
quharson,  presented  on  Feb." SB,  1810,  Pari. 
Deb.  Vol.  15,  pp.  552,  etsef/.;  Vol.  16,  pp. 
27**  et  tetf. ;  45.  See  also  the  case  of  Cun- 
ningham v.  IVrgg,  et  */.  2  Bro.  Rep.  in  Chan- 
cery, 24 1 ,  in  which  case  a  bill  for  renewal  of 
leases  of  chambers  having  been  filed  against 
the  benchers  and  other  officers  of  Gray's  Inn, 
the  defendants  pleaded  that  Gray's  Inn  was 
governed  by  benchers,  who,  concerning  the 
letting  of  chambers  make  rules,  subject  in 
cases  of  dispute  to  an  appeal  to  the  Lord 
Chancellor  and  the  twelve  Judges.  And,  by 
Lord  Thurlow,  Chanc. — "  It  is  a  good  plea." 
There  is  no  instance  of  a  suit  relative  to  the 
discipline,  or  the  property  of  chambers,  in  an 
Inn  of  Court.  The  defendants  say,  as  far  as 
they  have  acted,  they  are  liable  to  the  juris- 
diction of  the  Judges.  It  is  a  claim  among 
persons  having  privilege;  therefore  this  is  not 
the  proper  jurisdiction.  With  respect  to  the 
influence  of  episcopal  ordination  by  impo- 
sition of  hands,  and  the  distinction  concern- 
ing the  operation  of  this  influence  in  the  dif- 
ferent cases  of  bishops,  priests,  deacons,  et  al. 
see  the  debates  in  Dom.  Com.  on  the  motion 
for  a  new  writ  for  Old  Sarura,  May  4.  1801, 
and  those  which  occurred  in  the  two  Houses 
of  Parliament  during  the  progress  of  the 
statute  41  G.  3,  c.  63,  to  remove  doubts  as  to 
the  eligibility  of  persons  in  holy  orders  to  sit 
in  the  House  or  Commons.  See  a  note  to 
State  Trials,  vol.20;  and  also,  State  Trials, 
vol.  5,  and  vol.  16,  p.  647;  and  Mr.  Luder's 
report  in  the  case  of  the  Borough  of  Newport, 
1785,  and  his  notes  thereto.  Reports  of  the 
proceedings  in  committees  of  the  House  of 
Commons,  upon  Controverted  Elections,  vol. 
2,  pp.  269,  308,  edit,  of  1789. 
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REVIEW. 

The  Fleet  Registers,  comprising  the  history 
ef  Fleet  Marriages,  and  some  account  of 
the  Parsons  and  Marriage-House  Keepers, 
with  Extracts  from  the  Registers :  to  which 
are  added  Notices  of  the  May  Fair,  Mint, 
and  Savoy  Chapels,  and  an  Appendix  rela- 
ting to  Parochial  Registration.  By  John 
Southerden  Burn.  Author  of.  the  History 
of  Parish  Registers.  London:  Rivingtons, 
St  Paul's  Church  Yard. 

This  publication  contains  much  curious 
information  on  the  subject  of  marriages, 
prior  to  the  act  of  1754,  and  furnishes  im- 
portant arguments  in  favour  of  the  pro- 
posed bill  for  Parochial  Registration.  The 
Fleet  Registers  were  for  a  long  time  the  only 
record  of  many  thousand  marriages,  and  were 
frequently  admitted  as  evidence  in  the  Courts 
of  Justice,  both  civil  and  criminal.  They 
have,  however,  for  the  last  thirty  years  been 
generally,  but  not  uniformly,  rejected  as 
evidence,  and  of  course,  every  year  renders 
them  less  necessary  to  be  resorted  to.  We 
think,  however,  that  the  public,  as  well  as 
the  Profession,  are  indebted  to  Mr.  Burn 
for  the  care  and  diligence  which  he  has  be- 
stowed in  collecting  and  arranging  the  ma- 
terials of  his  volume.  He  states  that  his 
undertaking  led  him  to  extend  his  researches 
to  the  different  Episcopal  and  Dissenting 
chapels  which  existed  prior  to  1754. 

M  lie  has  voluminous  transcripts  from  regis- 
ters of  marriages  solemnized  at  such  chapels 
supplied  by  information  obtained  from  an  exa- 
mination of  the  affidavits  made  upon  applica- 
tion of  the  parties  for  licences  to  marry,  (and 
which  are  preserved  in  the  Registry  of  the 
Bishop  of  London,)  and  from  notifications  of 
marriages  in  the  public  journals  of  the  period, 
from  which  he  will  be  at  all  times  happy  to 
afford  information.  From  the  circumstance 
that  out  of  the  eighty  or  ninety  chapels  in  and 
about  London,  only  fourteen  of  the  Registers 
remain  (some  of  which  are  in  private  hands), 
these  collections  are  of  considerable  value." 

The  author  commences  by  stating  that  it 
was  not  until  the  council  of  Trent  in  1429, 
that  the  intervention  of  a  priest  was  deemed 
in  Europe  indispensable  to  marriage.  This 
authority,  however,  was  not  acknowledged 
in  England ;  and  although  a  form  was  en- 
joined for  the  more  solemn  celebration  of 
matrimony,  still  private  modes  were  acknow- 
leged  by  law.  It  appears  the  earliest  regis- 
ters at  the  Fleet  Prison  were  in  1674. 

"Many  of  the  early  Fleet  weddings  were 
really  performed  at  the  chapel  of  the  Fleet; 
bat  as  the  practice  extended,  it  was  found 
snore  convenient  to  have  other  places  within 
the  Rules  of  the  Fleet,  (added  to  which  the 


Warden  was  compelled  by  act  of  parliament 
not  to  suffer  them,)  and  thereupon  many  of  the 
Fleet  parsons  and  tavern-keepers  in  the  neigh- 
bourhood fitted  up  a  room  in  their  respective 
lodgings  or  houses  as  a  chapel.  The  parsons 
took  the  fees,  allowing  a  portion  to  the  plyers, 
&c.  and  the  tavern-keepers,  besides  sharing  in 
ihe  fees,  derived  a  profit  from  the  sale  of 
liquors  which  the  wedding  party  drank.  In 
some  instances  the  tavern  keepers  kept  a  parson 
on  their  establishment  at  a  weekly  salary  of 
twenty  shillings  ;  while  others,  upon  a  wedding 
party  arriving,  sent  for  any  clergyman  they 
inignt  please  to  employ,  and  divided  the  fee 
with  him.  Most  of  the  taverns  near  the  Fleet 
kept  their  own  registers,  in  which  (as  well  as 
in  their  own  books,)  the  parsons  entered  the 
weddings." 

Mr.  Burn,  in  giving  an  account  of  the 
Fleet  books,  and  their  transmission  to  the 
registry  of  the  Consistory  Court  of  the  Bi- 
shop of  London,  states,  that 

"  The  Fleet  marriages  having  been  performed 
at  a  great  number  of  houses  in  the  neighbour- 
hood of  the  Fleet,  and  the  proprietors  of  the 
houses  being  frequently  the  possessors  of  the 
registers  or  marriages  performed  there,  it  is 
impossible  to  trace  all  these  books  from  their 
first  use  until  their  deposit  in  the  registry  of 
the  Bishop  of  London. 

"There  are,  it  is  believed,  several  of  the  Fleet 
Registers  still  in  private  hands ;  two  of  them 
are  in  possession  of  Mr.  Philip  Charles  Moore 
in  Doctors'  Commons ;  the  one  commencing 
2nd  Feb.  1716,  and  ending  31st  Dec.  1722, 
containing  about  three  or  four  thousand  mar- 
riages ;  the  other  (indorsed  '  John  Lilley  his 
book,*)  commencing  14th  Oct.  1716  and  ending 
1719.  Another  Register  is  in  Rawlinson's 
Collection  ; marked  B.  360.)  in  the  Bodleian 
Library  at  Oxford  ;  it  commences  4th  March 
1/25  and  ends  )6th  March  1730:  on  the  first 
leaf  is  written  •  A  True  and  exact  Register  of 
Marriages  at  the  Fleet,  A.D.  1724-5.'— '  Which 
being  produced  on  a  trial  relatiug  to  the  mar- 
riage of  Francis  Goulding,  in  Aug.  1/26,  came 
to  the  hands  of  Richard  Woolfe,  Esq.,  Register 
of  the  Duchv,  who  gave  it  to  Dr.  Rawhnson 
2nd  Feb.  1754." 

A  sort  of  history  is  given  of  the  several 
changes  of  possession  through  which  the 
different  registers  passed,  down  to  a  Mrs. 
Olivi,  from  whom  they  were  purchased  in 
1783  by  Mr.  Benjamin  Pan  ton. 

"  Mr.  Panton,  in  his  evidence  in  the  cause 
of  Lloyd  v.  Pitssingham,  said  they  weighed 
more  than  a  ton;  that  he  had  been  in  the 
habit  of  attending  Courts  of  Justice  with  them, 
and  never  knew  them  refused. 

*'  About  the  year  18—  Mr.  Panton  died, 
leaving  a  will,  whereby  he  bequeathed  these 

books  to  his  daughter, Panton.  who,  in 

1813,  disposed  of  them  to  Mr.  Wm  Cox. 

"  Amongst  the  books  is  one  used  to  contain 
an  account  of  all  searches  made :  it  is  headed, 
'  This  Book  contains  all  the  searches  found  and 
not  found  from  the  year  1784  to  1804  and 
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1819,  that  as  been  made  by  any  of  Mr.  Panton's 
family  since  inn  their  possession,  and  is  now 
going  on  by  Mr.  Wm.  (Jox,  1813.' 

"  They  were  purchased  of  Mr.  Cox  by  Go- 
vernment, in  18*21 ;  and  in  one  of  the  printed 
parliamentary  estimates  for  that  year  is  the 
following  item : 

"  '  An  account  showing  how  the  sum  of 
280,000/.  granted  by  Parliament  to  provide  for 
extraordinary  expenses  of  a  civil  nature  was 
expended :' 

"  '  George  Maule,  Esq.  Solicitor  for  the 
affairs  of  the  Treasury,  to  enable  him  to  pur- 
chase  for  the  use  of  the  public  a  series  of 
Books  containing  the  Entries  of  Marriages  in 
the  Fleet  Prison  and  the  Rules  thereof,  from 
the  year  1686  to  the  year  1754—260/.  6s.  6d.' " 

Mr.  Burn  seems  to  have  gone  over  all  the 
Reports  bearing  on  the  question  of  the  ad- 
missibility as  evidence  of  the  registers,  and 
states,  that 

"  During  the  period  in  which  marriages  were 
solemnized  in  the  Fleet,  there  occurred  fre- 
quent indictments  for  bigamy,  the  temptations 
of  expedition,  and  the  arts  employed  to  entrap 
the  unwary,  being  great  inducements  to  this 
crime. 

"  In  nearly  the  whole  of  these  indictments, 
the  proof  of  marriage  was  not  only  by  produc  • 
tion  of  the  Fleet  books,  but  by  collateral  evi- 
dence. If  in  the  absence  of  a  register  credible 
evidence  was  adduced  of  a  marriage  at  the 
Fleet,  such  evidence  was  accepted,  and  the  cir- 
cumstance of  its  being  a  Fleet  marriage  was  no 
objection.  The  objections  were  to  the  disrepu- 
table witnesses  who  were  continually  offered  to 
prove  the  marriage,  and  from  the  notorious 
practice  which  existed  of  making  false  entries 
in  the  registers.  At  a  later  period,  however, 
exception  was  taken  to  the  registers  them- 
selves, as  not  being  (even  if  correctly  and 
honestly  kept)  any  more  than  private  memo- 
randa by  a  person  without  authority." 

"  In  the  printed  case  of  the  Barony  of  Say 
and  Sele,  in  178 1 ,  it  is  stated  that  John  Twisle- 
ton,  the  claimant's  father,  was  married  to  Ann 
Gardner,  the  claimant's  mother,  in  1733,  at  the 
Fleet  prison,  where  marriages  were  at  that  time 
frequently  celebrated.  In  this  case  a  certificate 
of  the  marriage,  in  the  handwriting  and  sijrned 
by  the  then  officiating  minister  of  the  Fleet, 
was  offered  in  evidence ;  but  it  does  not  appear 
whether  it  was  admitted  or  not.  The  marriage 
was  however  allowed  to  be  good. — {Cruise  on 
Dignities,  273.)  From  an  examination  of  the 
Minutes  of  the  Committee  of  Privileges,  it  ap- 
pears that  the  certificate  of  this  marriage  by 
Walter  Wyatt,  minister  of  the  Fleet,  was  ten- 
dered ;  but  there  is  not  any  statement  to  show 
that  it  was  admitted;  and  it  is  clear  that  the 
Committee  went  into  the  examination  of  wit- 
nesses to  prove  the  declaration  of  the  parties, 
their  cohabitation  and  reception  in  society  as 
man  and  wife,  the  education  of  the  children  of 
the  marriage,  and  their  reputed  legitimacy.  It 
would  therefore  seem  that  the  marriage  was 
established  by  evidence  of  reputation,  public 


declaration,  the  avowal  of  the  parties  them- 
selves, and  the  strong  recognition  and  declara- 
tion of  the  marriage  by  Mr.  Twislcton  in  bis 
will.  The  author,  moreover,  has  been  favoured 
with  the  sight  of  a  printed  copy  of  the  case  of 
Col.  Twisleton,  on  his  claim  in  1781,  amongst 
some  collections  of  the  late  Sir  Isaac  Heard, 
Garter,  who  was  professionally  engaged  in  the 
case,  and  present  at  the  hearing  before  the 
Committee,  on  the  back  of  which  case  he  has 
made  short  notes  of  the  evidence  produced, 
where,  amongst  others,  the  following  occurs : 

"  « Wyatt  Min*  of  Fleet,  certificate  of  mar- 
riage cannot  be  admitted  in  any  Court  of 
Justice/ 

"  This  strongly  tends  to  show  that  the  certi- 
ficate was  rejected,  the  proof  of  marriage  rest- 
ing upon  the  other  circumstances.  The  register 
itself,  though  stated  in  the  case  to  be  ready  for 
production,  does  not  appear  to  have  been 
offered." 

In  Lloyd  v.  Passing  ham,  16  Ves.  59,  Lord 
Eldon  said — 

"  I  give  no  opinion  that  the  Fleet  Register  is 
evidence  as  a  register.  But 'I  am  not  prepared 
to  say  it  may  not  be  received  as  evidence  of  a 
fact,  and  I  can  suppose  a  case  in  which  such 
evidence  might  be  received.  Upon  a  question 
of  pedigree  would  not  that  entry  be  admitted, 
not  as  a  Register,  but  as  a  declaration,  under 
the  hand  of  a  party ;  or  upon  an  indictment  for 
bigamy,  the  first  marriage  alleged  to  have  been 
in  the  Fleet,  and  evidence  produced  that  uni- 
formly an  entry  of  marriage  was  made,  would 
not  the  production  or  non-existence  of  such 
entry  be  evidence  to  the  other  fact?" 

Mr.  Burn  has  added  to  his  volume  an 
account  of  the  registers  of  marriages  at  the 
King's  Bench  Prison,  at  the  Mint,  the  Sa- 
voy, and  May  Fair.  And  an  appendix  fol- 
lows, containing  a  draft  of  a  bill  for  paro- 
chial registration.  The  book  abounds  with 
mqny  singular  and  amusing  details,  regard- 
ing these  irregular  marriages  and  the  several 
contracting  parties,  both  high  and  low ; 
some  of  which  our  readers  may  perhaps 
hereafter  find  under  the  head  of  our  "  Mis- 
cellanea/' 


PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 

No.  UIL 


BILL  FILED   BT  AN   IMBECILE. 

In  fPartnaby  v.  FPartnaby,  Jac.  377,  it  was 
decided,  that  although  a  suit  be  properly  insti- 
tuted, the  proceedings  in  it  may  be  stayed  on 
the  ground  of  the  plaintiff's  subsequently  be- 
coming imbecile ;  and  it  would  appear  that  in 
such  case  the  bill  would  be  taken  off  the  file. 


' 


Practical  Points.— Superior  Courts :  Chancery. 


155 


In  the  following  case  an  application  was  made 
on  the  part  of  the  defendant  Smith,  that  the 
defendant,  Robert  Dudley  Blake,  or  his  solici- 
tors, might  be  ordered  to  pay  to  the  defendant 
Smith  the  taxed  costs  of  a  motion  which  had 
previously  been  made  in  this  cause,  and  which 
had  been  refused,  with  costs  to  be  paid  by  the 
plaintiff;  and  that  the  bill  in  this  cause  might 
he  taken  off  the  file ;  and  that  the  defendant, 
Robert  Dudley  Blake,  and  his  solicitors,  might 
be  directed  to  pay  the  costs  of  all  parties. 

The  application  was  made  on  two  grounds ; 
first,  that  no  authority  had  been  given  by  the 
plaintiff  for  the  institution  of  the  suit;  and 
secondly,  that  the  plaintiff  was  incompetent, 
from  mental  imbecility,  to  give  any  directions 
for  the  institution  of  the  suit.  The  motion 
wis  supported  by  affidavits  of  the  imbecility  of 
mind  of  the  plaintiff,  and  his  inability*  to 
five  instructions  for  the  suit.  The  affidavits 
ascribed  the  suit  to  the  defendant,  Robert 
Dudley  Blake,  and  attributed  to  him  litigious 
and  vexatious  conduct,  not  only  in  this  suit, 
but  in  a  suit  in  the  Ecclesiastical  Court. 

The  solicitor  of  the  plaintiff,  who  was  also 
solicitor  of  the  defendant,  Robert  Dudley 
Blake,  by  his  affidavit,  stated  that  he  received 
the  instructions  for  the  bill  from  the  defendant, 
Robert  Dudley  Blake,  and  who  with  his 
brother,  Sir  Francis  Blake,  he  knew  to  be  a 
trustee  of  certain  property  for  the  plaintiff; 
and  that  he  had  been  informed  and  believed 
that  the  filing  of  the  bill  had  been  communi- 
cated to  the  plaintiff,  and  that  Sir  Francis 
BJake  was  also  apprised  of  the  suit  at  the  com- 
mencement thereof.  To  rebut  the  charge  of 
the  plaintiff's  imbecility  of  mind,  the  affidavit 
stated  that  in  July,  1827,  the  plaintiff  was  a 
party  to,  and  executed  a  conveyance  by  way  of 
mortgage,  on  an  estate  on  which  he  had  a 
charge  of  10.000/.;  and  that  the  solicitor  of 
the  defendant,  by  whom  the  present  applica- 
tion was  made,  was  employed  on  that  occasion. 

The  Court  directed  the  proceedings  to  be 
stayed  till  security  should  be  given  on  the  part 
of  the  defendant,  Robert  Dudley  Blake,  for 
the  costs  of  the  suit,  to  the  satisfaction  of  the 
Master. 

The  security  not  being  given  by  the  defend- 
ant, Robert  Dudley  Blake,  the  motion  was 
renewed ;  and  the  Court,  after  some  conside- 
ration, referred  it  to  the  Master  to  inquire 
whether  any  and  what  authority  was  given  by 
the  plaintiff  to  file  the  bill  in  this  cause,  and 
whether  the  institution  of  the  suit  was  for  the 
benefit  of  the  plaintiff;  and  also  whether  it 
would  be  for  the  benefit  of  the  plaintiff  that 
the  suit  should  be  further  prosecuted. 

In  pursuance  of  this  order,  the  Master  made 
his  report,  by  which  he  certified  that  no  autho- 
rity was  given  by  the  plaintiff  for  the  filing  of 
the  bill,  but  that  the  same  was  filed  by  the 
authority  of  the  defendant,  Robert  Dudley 
Blake ;  and  the  Master  certified  that  the  suit 
was  not  for  the  benefit  of  the  plaintiff,  and 
that  it  would  not  be  for  his  benefit  that  the 
same  should  be  continued. 

Upon  this  report,  the  Court  directed  the 
bill  to  be  taken  off  the  file,  and  ordered  the 


defendant,  Robert  Dudley  Blake,  to  pay  the 
costs  of  all  the  other  defendants. — make  v. 
Smith  and  others,  1  Yo.  594. 


SUPERIOR  COURTS. 


ftnro*  Cf>sncellar. 

BANKRUPTCY. — SECOND  FIAT. 

Circumstances  in  which  the  Lord  Chancellor 

would  supersede  a  fiat  in  bankruptcy,  be- 

fore  the  expiration  of  fourteen  days  from 

its  date,  for  want  of  prosecution  by  the 

petitioning  creditor. 

Mr.  Montagu  applied,  on  behalf  of  a  cre- 
ditor of  a  bankrupt,  for  an  order  that  he 
might  be  substituted  for  the  petitioning  cre- 
ditor, in  prosecuting  the  fiat  already  issued,  or 
that  a  new  fiat  may  be  issued  in  his  name 
without  prejudice  to  the  former  one.  The 
petitioning  creditor,  after  obtaining  the  fiat, 
went  to  France  without  taking  any  further 
step  in  the  bankruptcy;  and  his  departure 
was  in  effect  giving  the  bankrupt  a  frank  for 
fourteen  days.* 

The  Lord  Chancellor  asked  why  the  appli- 
cation was  not  made  to  the  Court  of  Review. 

Mr.  Montagu  said,  in  a  voice  not  audible 
to  the  Lord  Chancellor,  that  that  Court  had 
notiurisdiction  in  this  matter. 

The  Lord  Chancellor  said  he  would  consider 
it,  and  confer  with  the  officers  in  Bankruptcy. 

Mr.  Purvis  renewed  the  application  on  a 
subsequent  day,  and  said,  the  solicitor  for  the 
fiat  was  ready  to  make  affidavit  of  the  absence 
of  the  petitioning  creditor,  and  that  he  was 
not  likely  to  return  soon. 

The  Lord  Chancellor  did  not  think  it  suf- 
ficient that  the  solicitor  was  ready  to  go  on. 
He  would  require  an  affidavit  that  the  peti- 
tioning creditor  was  either  in  collusion  with 
the  bankrupt,  or  that  it  was  impossible  for 
him  to  return  to  prosecute  the  fiat ;  and  also 
why  it  was  not  mentioned  to  him  on  the  first 
application,  that  the  Court  of  Review  had  been 
applied  to  and  refused  this  order.  His  impres- 
sion then  was,  that  the  proper  way  would  be 
to  supersede  the  former  fiat,  upon  these  proofs 
being  adduced,  and  then  the  new>/  might 
issue  as  a  matter  of  course. 

Mr.  Montagu,  on  the  next  day,  again  men- 
tioned the  matter  and  said,  he  had  an  affidavit 
that  a  letter  was  received  from  the  petitioning 
creditor,  dated  at  Calais,  where  he  was  staying, 
and  whence  he  had  no  intention  soon  to  re- 
turn, or  give  any  instructions  to  prosecute  the 
fiat.    It  was  in  mistake  of  their  jurisdiction, 

a  By  Lord  Rosslyn's  order  of  the  26th  of 
June,  17^3,  a  London  Commission  is  super- 
scdable,  from  want  of  prosecution,  at  the 
expiration  of  fourteen  days  after  its  date. 
It  has  been  superseded  on  the  13th  day,  ex 
[parte  Levy,  1  Mont.  &  Mac. 
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that  the  application  had  been  made  to  the 
Judges  of  the  Court  of  Review. 

The  Lord  Chancellor ;  under  all  the  circum- 
stances, thought  it  better  not  to  make  any 
order.  The  Jiat  would  expire,  for  want  of 
prosecution,  the  next  day  but  one,  and  the 
application  may  be  of  course  at  the  proper 
office.  r    r 

Anonymous.— Lincoln's  Inn  Hall,  Dec.  8th 
13th  and  14th,  1833. 


SALE  OP  TRUST  PROPERTY. — OPENING  BID- 

DINGS. 

Circumstances  in  which  the  bidding* for  trust 
property  set  ftp  for  tale  under  order  of 
the  Court,  will  not  be  rc-opentd. 

Abraham  Darlington  was  entitled  for  his 
life  to  the  rents  and  profits  of  an  estate  near 
Acton,  in  Essex,  bequeathed  in  trust  for  sale, 
or  in  the  interest  and  dividends  of  the  proceeds 
after  sale,  which,  after  his  decease,  were  to  be 
divided  among  his  children  and  grandchildren. 
The  estate  was  lately  sold  under  a  decree  of 
this  Court,  and  the  purchase  money  was  5400/. 
which  was  stated  to  be  under  the  value,  and 
that  because  there  were  no  other  bidders  in 
the  auction  room.    Abraham  Darlington  had 
himself  attended  with  a  view  to  bid,  but  on 
being  told  by  the  receiver  of  the  property  that 
it  was  not  proper  for  him,  who  had  a  bye  in- 
terest under  the  trusts,  to  attend  at  the  sale, 
he  withdrew.    He  was  now  willing  to  give 
500/.  more,  and  prayed  that  the  bidding  might 
be  re-opened     A  motion  to  thitt  effect  was 
made  before  the  Vice  Chancellor,  and  refused 
by  him. 

Sir  Edward  Sugden,  Mr.  Barber,  and  Mr. 
Rtgers,  in  support  of  an  appeal  motion  from 
his  Honor's  decision*  maintained,  that  it  was 
the  constant  practice  of  the  Court  to  order 
biddings  to  be  re-opened  when  property  was 
found,  as  in  this  case,  to  be  sacrificed  by  mis- 
management or  improper  interference. 

Tiie  Attornty  General,  Mr.  Kindtrsley,  and 
Mr.  Richards,  for  the  purchaser,  stated,  that 
the  sale  was  open  and  fair,  and  that  there  were 
in  the  room  two  bidders  besides  the  purchaser,  I 
and  that  the  full  value  was  given.    Abraham 
Darlington  being  not  onlv  a  party  interested, 
but  also  a  party  in  the  cause,  could  not  be  a 
purchaser  or  a  bidder  without  the  leave  of  the 
Court.    There  were  other  circumstances  stated 
by  counsel,  on  both  sides,  with  a  view  to  im- 
pute to  Abraham  Darlington,  and  the  pur- 
chaser respectively,  attempts  to  compromise 
the  differences  to  the  prejudice  of  the  persons 
in  remainder. 

The  Lord  Chancellor  would  consider  the 
affidavits  before  he  gave  judgment.  It  had 
often  been  a  question,  whether  the  re-opening 
of  biddings,  for  property  sold  under  the  autho- 
r.ty  of  the  Court,  was  or  was  not  advantageous  I 
t)  the  parties  interested.  On  the  one  hand,  | 
it  might  be  said  that  the  knowledge  of  the 
possibility  of  the  biddings  being  re-opened, 
had  a  tendency  to  keep  back  those  who  might 


be  inclined  to  manoeuvre  for  a  bargain ;  while 
on  the  other,  it  brought  forward  bona  fide  pur- 
chasers,  who  would  be  inclined  to  give  the 
full  value^  His  impression  was,  that  on  the 
whole,  the  practice  of  re-opening  the  bid- 
dings had  the  effect  of  making  the  most  of 
the  property  of  the  suitors. 

His  Lordship,  on  a  subsequent  day  said, 
his  decision  was  that  the  motion  be  refused 
with  costs 

Arlington  y.  Darlington,  Westminster, 
1833  Lincoln's  Inn  Hall,  Dec.  20, 


Kins'*  8enc$  tfrartte  Court 

JUDGMENT  AGAINST  THE  CASUAL  EJECTOR. 

Service  of  declaration  in  ejectment. 

Motion  for  judgment  against  the  casual 
ejector.  Before  the  first  day  of  term,  service 
was  effected  on  a  woman  who  was  employed  to 
take  care  of  the  premises,  and  who  alone  was 
resident  there.  She  afterwards  delivered  the 
declaration    and  notice  to  the  wife  of    the 

tunaiDt!i  wuo  ackn°wledged  to  deponent  that 
she  bad  received  the  same  at  six  o'clock  in  the 
evening  of  the  first  day  of  November,  which 
was  the  dav  before  the  first  day  of  term. 
LUtledale,  J  held  that  to,  be  sufficient. 

K  BP  ^anted#  ""  Doe  v-  ***>  M-  T-  lS33> 


SERVICE  OP  SUMMONS.— DISTRINGAS. 

What  is  insufficient  service  of  summons  to 
obtain  a  distringas. 

On  a  motion  for  a  distringas,  it  appeared 
that  the  summons  was  issued  on  the  10th  of 
October.    On  the  15th,  the  plaintiff's  attorney 
made  the  first  call,  and  saw  the  defendant's 
shopman,  whom  he  fully  acquainted  with  the 
object  of  his  visit,  but  was  informed  that  his 
master  was  from  home.     The  attorney  ap- 
pointed next  day  at  eleven  for  the  second  call, 
and  went  at  that  time,  when  he  saw  the  shon- 
man  again,  who  said  his  employer  was  out  of 
town.     ITie  attorney  than  left  u  copy  of  the 
writ  with  the  shopman.    The  third  call  was 
made  by  the  attorney's  clerk,  but  not  in  pur- 
suance of   any  specific   appointment.      The 
clerk,  however,  forgot  to  leave  a  copy  of  the 
writ ;  he  therefore  called  a  fourth  time,  and 
then  left  a  copy  of  the  writ  with  a  female  ser- 
vaut  at  defendant's  house. 

LUtlvdale,  J.  was  of  opinion  that  the  service 
was  bad.  First,  as  no  tune  was  specified  for 
the  third  call;  and  secondly,  no  copy  of  the 
writ  whs  left  at  the  third  call,  but  was  left  at 
the  second  viMt  instead.  It  was  true,  a  copy 
was  left  at  the  fourth  call,  but  that  would  not 
make  the  service  good.  He  did  not  however 
think  it  made  any  difference  whether  three 
calls  were  made  by  the  same  person,  or  by  dif- 
ferent persons,  so  long  as  all  the  other  requi- 
sites of  a  good  service  were  complied  with.  Here 
the  service  is  clearly  insufficient. 

ir  nnr^U8cd'~*  Smiih  v-  Go9d»  M-  T.  1833. 
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SERVICE  IN  EJECTMENT.  — REFUSAL  OF 
SERVICE. 

fPhrre  explanation  of  the  notice  at  the  foot  of 
a  declaration  in  ejectment  u  unnecessary. 

On  a  mutton  for  judgment  against  the  ca- 
sual ejector,  it  was  deposed,  that  the  person 
endeavouring  to  effect  the  service  of  the  de- 
claration, had  gone  to  the  premises  which  were 
the  subject  of  the  action;  had  gone  into  a 
room  in  them,  where  the  tenant  in  possession 
was ;  had  offered  to  give  it  to  him,  hut  he  re- 
fused to  take  it,  at  the  same  time  declaring 
that  be  would  not  take  any  paper  from  the 
deponent,  or  any  person  from  the  lessor 
of  the  plaintiff,  und  then  left  the  room.  The 
deponent  had,  therefore,  left  the  copy  of  de- 
claration on  a  chair  in  the  room,  where  the 
teuaut  in  possession  had  been,  without  reading 
over  an  explanation  of  it. 

Littledale,  J.— That  1  think  wM  do. 

Rule  granted.  —  Doe  v.  Roe,  M.  T.  1833. 
K.  B.  P.  C. 


Court  of  «£rrl)f  quer. 


NOTICE  OF  BAIL. 


It  is  sufficient  if  the  notice  of b'til  given  by  a 
prtsoner  is  signed  by  him  as  being  "  in 
custody"  though  it  does  not  state  in  the 
usual  way  that  he  is  a  prisoner. 

The  notice  of  bail  (which  was  to  put  in  and 
justify  at  the  same  time)  was  given  on  the  5th 
for  the  8th.  John  Jervis  objected  that  it  should 
have  been  a  four  days'  notice,  and  if  on  account 
«f  the  defendant's  being  in  prison  two  days 
were  sufficient,  the  notice  ought  to  have  ex- 
pressed that  he  was  a  prisoner.  He  cited 
Crjghton's  b*l%  Dowling*s  Practice  Reports, 
609,  as  expressly  in  point. 

Bftll,  CHHtra\  said  the  notice  was  signed 
"  defendant  in  custody;"  and  contended, there- 
fore, that  it  sufficiently  appeared  that  the  de- 
fendant was  a  prisoner. 

Gnmry9  B. — The  proper  wav  is  to  state  it  in 
the  body  of  the  notice ;  but  I  think  it  suffici- 
ently appears  from  the  whole  of  the  affidavit, 
that  the  defendant  is  a  prisoner.  Frith* s  bail, 
M.  T.  1833.  Exch. 


SBanferuptcj?  Court  of  firfcttto. 

BANKRUPTCY. 

Petitioning  creditor's  debt. — A  partner  may 
issue  a  fiat  against  his  partner  upon  a  debt 
on  a  settled  account. 

This  was  a  petition  by  the  bankrupt  to  annul 
the  fiat,  on  the  ground  that  the  debt  of  the 
petitioning  creditor  arose  out  of  a  partnership 
transaction  between  the  petitioning  creditor 
and  the  bankrupt. 

In  Nov.  1832,  the  bankrupt  borrowed  230/. 
of  the  petitioning  creditor,  to  secure  which, 
with  5  per  cent,  interest,  he  gave  a  bond  and 


warrant  of  attorney,  upon  which  judgment 
was  entered  up,  but  the  money  wus  not  to  be 
called  in  till  1837;  and  the  petition  s  uted  that 
the  petitioning  creditor  was  to  receive  one- 
eighth  of  the  bankrupt's  profits  of  the  trade  in 
which  the  money  was  to  be  employed;  and 
that  he  had  for  seven  months  paid  51.  a  month 
as  the  expectant  amount  of  the  one-eighth  of 
the  profits. 

Mr.  Montagu  and  Mr  Lawit,  for  the  bank- 
rupt, contended  that  the  money  was  advanced 
as  capital  for  the  formation  of  a  partnership 
business ;  and  as  the  only  right  was  to  file  a 
bill  in  equity  for  an  account,  the  fiat  could  not 
he  supported  upon  this  debt,  and  cited  Wind- 
ham, Stark. 

The  Court  determined  that,  assuming  the 
partnership  to  exist,  an  action  might,  upon 
default  being  made,  have  been  brought  as  to 
such  a  debt,  us  upon  a  settled  account,  and 
that  it  was  therefore  sufficient  to  support  the 
fiat,  as  the  objection  only  applied  to  cases 
where  it  is  necessary  to  take  the  partnership 
accounts  before  the  balance  could  be  ascer- 
tained. C.  R.  Ex  parte  Notley,  in  re  Notleu. 
Nov.  12,  1833. 

The  Commissioner  having  rejected  the  proof 
of  the  petitioning  creditor's  debt  in  the  above 
case,  on  the  same  ground  as  the  bankrupt 
opposed  the  fiat,  the  Court  ordered  it  to  be 
admitted.  Ex  parte  Briggjt,  in  re  Not  ley,  Nov. 
12,  1833. 

Note :  In  ex  parte  Gragehrook,  Dec.  14,  it 
was  decided  to  the  same  effect,  that  a  partner 
was  entitled  to  prove  upon  a  settled  account, 
although  he  had  not  at  the  time  of  tendering 
his  proof  paid  the  partnership  debts. 


EXCHEQUER  OF  PLEAS. 


There  are  forty  rcmanets  in  Middlesex, 
including  five  Special  Juries. 

There  are  forty-nine  remanets  in  London, 
including  three  Special  Juries. 

The  first  sittings  in  Middlesex,  in  Hilary 
Term,  will  be  Wednesday,  January  )5th. 

The  first  sittings  in  London,  Saturday, 
January  18th 

New  causes  entered  for  the  sittings  in  Term, 
will  be  taken  in  Term. 

Any  short  remanets  will  be  tried  in  Term, 
by  consent  of  !>oth  parties. 

No  Special  Juries  taken  till  after  Term. 


ANSWERS  TO  QUERIES. 


Eafo  of  property  astir  Confatnaiufitff. 

DOWER.— BANKRUPT.      VOL.  VI.  P.  446. 

The  wife's  dower  exists,  though  the  bank- 
ruptcy of  her  husband  may  take  place ;  there 
are,  however,-  two  exceptions  to  this  rule,  in 
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Answers  to  Queries. — Queries. 


Kiggii  v.  Player,  1  Salk.  Ill ;  and  Park  on 
Dower,  235.  The  6th  section  of  3  &  4  W.  4.  c. 
105,  however,  I  presume,  will  entirely  subvert 
this ;  for  it  is  enacted,  "  that  all  charges  created 
bv  any  disposition  or  will  of  a  husband,  and 
all  debts,  incumbrances,  contracts,  and  engage- 
ments, to  which  his  land  shall  be  subject  or 
liable,  shall  be  valid  and  effectual  as  against 
the  right  of  his  widow  to  dower." 

M.  N. 

infant's  liability,    p.  15. 

The  liability  of  the  infant  is  undoubted ;  for 
if  he  does  not  comply  with  the  award  of  allow- 
ance for  the  maintenance  of  the  bastard,  he 
must  suffer  the  penalty  of  such  non-compli- 
ance. ■■  M.  N. 

HUSBAND  AND  WIFE.     VOL.  VI.  P.  448. 

When  a  married  woman  has  property  settled 
to  her  separate  use,  without  any  restraint  on 
alienation,  she  is  in  equity  deemed  9k  feme  sole, 
and  may  dispose  of  it  accordingly.  A  gift 
simply  to  the  separate  use  of  a  feme  covert, 
is  tantamount  to  a  gift  to  such  uses  as  she 
shall  appoint.  When  it  is  intended  that  the 
wife  shall  not  dispose  of  the  interest,  it  is  usual 
to  insert  an  express  clause  that  she  shall  not 
sell,  mortgage,  charge,  or  otherwise  dispose 
of  the  same  in  the  way  of  anticipation,  bug- 
den  on  Powers,  4th  eait.,  p.  113,  et  sea.,  and 
the  cases  there  cited.  ML  N. 

[And  see,  as  to  anticipation,  ante,  p.  113. — 
Ed.] 


REMEDY  AFTER  ASSIGNMENT       P.  15. 

The  privity  of  estate  between  the  lessor  and 
lessee,  will  have  a  duration  coextensive  with 
the  continuance  of  the  term.  By  an  assign- 
ment, the  lessee  may  divest  himself  of  the 
privity  of  estate,  and  transfer  it  to  his  assignee, 
and  it  will  remain  annexed  to  the  estate,  in 
whose  possession  soever  the  land  may  happen 
to  fall.  Being  responsible  in  privity  of  estate 
only,  should  there  oe  no  express  covenant  for 
payment  of  rent,  only  the  implied  one  at  law, 
under  the  clause  yielding  and  paying,  &c. ;  the 
lessee  by  assignment  of  his  interest,  deprives 
the  lessor,  after  acceptance  of  rent  from  the 
the  assignee,  of  his  action  of  eovenant.  The 
liability  arising  from  the  privity  of  contract,  by 
reason  of  express  covenant,  is  so  permanently 
fixed  in  the  lessee  during  the  term,  that  no 
act  of  his  own  can  absolve  him  from  the 
lessor's  demands  in  respect  of  it.  We  may 
therefore  conclude,  that,  as  the  tenant  con- 
tinues liable  under  his  covenant  as  last 
mentioned,  and  the  assignee  by  privity  of 
estate,  the  lessor  may  sue  both  at  one  and 
the  same  time,  but  execution  can  issue  only 
against  one  of  them ;  consequently,  the  lessor 
may  sue  at  his  election  the  lessee  or  his  exe- 
cutors, or  his  assigns.  See  Piatt  on  Cove- 
nants.   M.  N. 


of  55  G.  3.  c.  184,  p.  1568,  being  sufficiently 
comprehensive  to  include  the  case  of  T.  W. 


DEVISE. — REPUTED   WIFE.      P.  52* 

The  reputed  wife,  as  well  as  the  natural 
children,  claiming  under  the  will  of  G.  //.,  as 
they  are  particularly  alluded  to  as  persona* 
designate,  will  take  in  the  same  manner,  and 
in  the  same  proportions,  as  the  legitimate  chil- 
dren. IVilhinmn  v.  Adam,  1  Ves.  and  Bea. 
422;  1  P.  W.  529.  In  Cartwright  v.  Bawdry 
5  Ves.  530,  it  was  decided  that  illegitimate 
children,  under  the  general  description  of  chil- 
dren, were  not  entitled  to  share  with  the  legi'i- 
mate  children;  hut  Lord  Loughborough  said, 
"  Had  the  daughter  been  named  it  would  have 
done."  D.  D. 

practice. 

AFFIDAVITS  OF  DEBT.      VOL.  VI.  PP.  191,   223. 

The  case  of  Brooks  v.  Col  man,  6  Leg-.  Ohs. 
444,  appears  further  to  contravene  your  state- 
ment, that  "  it  is  unnecessary  in  an  affidavit  of 
debt,  or  a  bill  of  exchange,  to  state  the  amount 
of  the  bill.  D.  D. 

[Our  statement  in  Vol.  VI.  p.  191,  is  quite 
consistent  with  the  decision  referred  to,  and 
shews  that  our  information  of  the  practice  at 
chambers  was  correct.  The  judge  held  that 
an  affidavit  was  insufficient  which  stated  a  sum 
as  due  on  a  bill  of  exchange,  but  omitted  the 
amount  for  which  it  was  drawn,  because  the 
sum  sworn  to  might  be  due  for  interest,  and' 
for  interest  only  a  party  could  not  be  held  to 
bail.    Ed] 


QUERIES. 


STAMP.— ASSIGNMENT  OF   MORTGAGE. 
VOL.  VI.   P.  320. 

A  conveyance  stamp  will  be  sufficient,  and 
is  the  only  one  used  in  practice.    The  words 


lato  of  property  antt  Cniffeegxnritijr.. 

INTERE8T  ON  LEGACY. 

Provided  a  life  estate  is  charged  upon  lands, 
preceding  a  legacy  to  take  effect,  and  charge- 
able thereon  on  the  dropping  of  that  estutr, 
but  subject  to  sale  by  trustees  for  raising  the 
same,  after  the  death  of  the  tenant  for  life  la 
this  a  sufficiently  fixing  the  time  appointed  for 
payment,  whereby  the  same  may  carry  interest 
within  a  year  after  the  death  of  the  tenant  for 
life.  See  2  Bla.  Com.  p.  514.  2  P.  Wms.  2  i 
and  27.  Garthshore  v.  Chain,  10  Ves.  13. 
Wood  v.  Penoyre,  13  Ves.  333.  Spunra/f  r. 
Glyn,  9  Ves.  486.  Shirt  v.  Whestby,  16  Ves. 
396.  2d  of  Shepherd's  Touchstone,  by  Preston. 
And  lastly,  Gibson  v.  Dote.  C.  D. 

DECEASED  DEVISEE. 

A.  being  seised  of  freehold  houses  and  l.m<l, 
made  his  will  duly  attested  to  pass  real  estates 
as  follows.  "  I  give  and  bequeath  to  li.  my 
wife  for  her  own  absolute  use  and  benefit  dur- 
ing the  term  of  her  natural  life,  the  yearly  rents 
issuing  from  my  houses  and  land,  at  L.  subject 
to  the  payment  of  interest  on  100/.  lent  to  me 


Queries. 
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on  mortgage,  and  secured  by  the  said  houses 
and  land ;  but  she  is  not  to  have  the  power  of 
aelliug  the  same.  After  her  decease  I  give  and 
bequeath  my  said  property  unto  my  three  sons, 
C.  D.  and  E.  for  their  and  each  of  their  own 
use  and  benefit  for  ever,  and  the  net  proceeds 
of  the  same  (if  sold)  or  the  rents  issuing,  to  be 
divided  between  them,  share  and  share  alike, 
fcubject  to  the  pa)  tnent  of  the  mortgage  money 
and  interest.  And  as  soon  as  conveniently  may 
be  after  the  decease  of  my  wife,  the  whole  pro- 
perty to  be  sold  and  the  mortgage  money  paid, 
and  the  residue  of  the  premises  to  be  divided 
between  my  three  sons,  share  and  share  alike, 
unlets  by  their  unanimous  consent  they  prefer 
cultivating  the  same  property,  and  dividing  the 
rents  between  them,  share  and  share  alike." 
The  testator  died  in  1830,  leaving  his  wife  and 
three  sons,  C.f  D.f  and  E.  In  1832,  D.  one  of 
the  sons,  died ;  the  widow  died  a  year  after  the 
eon.  Is  the  heir  at  law  of  D.  entitled  to  any 
share  of  the  houses  and  land  ?  if  not,  who  is 
entitled?  -  M. 


DATB   OF   DEED. — STAMP. 

Will  H  affect  the  validity  of  a  deed  to  date  it 
prior  to  the  date  of  the  stamp  ? 

C.  B. 


POSSESSION  OF  TITLE  DEEDS. 

Is  a  tenant  for  life  entitled  to  the  possession 
of  title  deeds  ? 


SALE. — PROPER  PARTIE8. 

A.  and  /?.,  trustees  of  real  estate  under  a 
will,  contracted  verbally  with  C.  for  the  sale  to 
him  of  part  of  the  trust  property.  Since  the 
contract,  A.  and  /?.,  (acting  under  the  powers 
of  the  will,)  have  relinquished  their  trustee- 
ship, and  appointed  new  trustees  in  their 
stead;  but  by  the  new  trust  deed,  the  pro- 
perty contracted  to  be  sold  to  C.  did  not  pass, 
but  was  unfortunately  considered  as  sold.  C. 
has  now,  with  the  consent  of  the  new  trustees, 
abandoned  his  contract,  and  />.  has  agreed  to 
become  the  purchaser.  Who  are  the  proper 
parties  to  convey  ? 

C.B. 


LEASE. — TRUSTEE 8'   LIABILITY. 

A.  B.  and  C.  become  insolvent,  and  assign 
all  their  personal  property,  goods,  chattels, 
and  effects,  to  trustees  for  the  benefit  of  their 
creditors.  At  the  time  they  executed  the 
assignment,  the  lease  of  their  warehouse  was 
in  the  hands  of/).,  as  equitable  mortgagee. 
D.  apprehending  that  the  lessor  would  endea- 
vour to  make  him  take  an  assignment  for  the 
purpose  of  suing  him  for  dilapidations,  re- 
turned the  lease  to  the  insolvents.  It  being 
valueless,  their  trustees  refused  to  take  it,  and 
the  insolvents  handed  it  over  to  the  lessor's 
agent,  without  any  memorandum  m  writing  to 
operate  as  a  surrender.  The  lease  expired  at 
Michaelmas  last,  and  the  lessor  is  now  suing 
the  trustees  for  dilapidations.    As  the  lease 


was  in  mortgage  at  the  time  the  trust  deed 
was  executed,  did  the  lease  pass  by  the  assign- 
ment to  the  trustees?  And  if  so,  are  they 
liable  to  the  lessor,  never  having  had  posses- 
sion of  the  lease,  or  the  premises  demised  by 
it?  V.  B. 


Comntou  3Utfn. 

RECOVERY  OF  LABOUR  RATE. 

At  a  vestry  meeting  of  the  inhabitants  of  a 
certain  parish,  duly  convened,  an  agreement 
for  a  labour  rate  is  entered  into  and  carried  by 
a  majority  of  three-fourths  of  the  votes  present, 
agreeably  to  the  provisions  of  the  act  of  2  and 
3  W.  4,  c.  96.  The  agreement  is  afterwards 
allowed  by  the  Justices.  In  such  agreement 
there  is  a  clause  "  That  in  case  of  the  non- 
payment of  the  labour  rate,  the  amount  may  l>e 
recovered  in  like  manner  as  rates  for  the  relief 
of  the  poor." 

Will  such  clause  be  effective,  and  enable  the 
overseers  to  recover  by  distress  in  the  same 
manner  as  poor  rates,  the  amount  of  his  labour 
rate,  from  any  inhabitant  refusing  payment  of 
the  same?  A  Country  Subscriber. 


APPRENTICE. — MASTER'S  DEATH. 

A.,  with  the  consent  of  his  father,  appren- 
tices himself  to  B.t  and  B.  dies.  Is  A.  dis- 
charged from  his  indentures  by  his  master's 
death,  or  can  B.'s  executors  claim  the  service 
of  the  apprentice  ?  Or  under  similar  circum- 
stances, are  the  covenants  of  A.9  to  maintain 
the  apprentice  and  teach  him  his  trade,  per- 
sonal covenants  merely,  or  do  executors  with 
assets  become  liable  to  both  ? 

C.B. 


IN  FANT. — MARRIAGE. — NECESSARIES. 

Is  an  infant  husband  liable  for  necessaries 
supplied  his  wife  during  her  minority  before 
marriage  F  I  understand  that  there  has  been 
a  decision  upon  this  point,  and  should  feel 
particularly  obliged  by  a  reference  to  such 
decision.  B. 


BJLL  OF  EXCHANGE. 

^  A.,  the  drawer  of  a  bill  requests  B.  (who  is 
his  debtor)  to  pay  the  amount,  the  acceptor 
having  made  default.  A.  subsequently  becomes 
the  debtor  of  B. 

Has  B.  a  lien  upon  the  bill,  (he  having  paid 
the  same)  and  can  he  in  consequence  thereof 
sue  the  acceptor?  R. 

EXECUTION. — TENDER. 

If,  after  an  execution  has  been  levied,  the 
amount,  with  the  bailiff's  fees,  be  tendered  to 
the  plaintiff9 $  attorney,  will  that  payment  be 
sufficient  to  discharge  the  defendant ;  and  in 
case  the  attorney  or  bailiffs  refuse  to  give  up 
possession  of  the  chattels  taken  under  the  ex- 
cution  (part  consisting  of  live  stock),  will  they 
be  liable  to  damages  for  such  detention  if  the 
defendant  can  prove  that  he  has  sustained  a 
loss  in  consequence  thereof? 

J.M. 
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fJmrtCce. 

TESTE    OF  WRIT   OF   TRIAL. 

When  should  a  writ  of  inquiry,  or  for  the 
trial  of  an  issue  before  the  sheriff,  be  tested  ? 
This  question  arises  in  consequence  of  a  note 
to  the  form  of  a  writ  of  trial  given  in  an  ante- 
rior number  of  the  Legal  Observer,  which 
says,  "  to  be  tested  on  the  day  of  issuing  "  1 
acknowledge  the  reasonableness  of  this,  but 
whence  the  authority  ?  For  suppose  a  writ  of 
summons,  and  all  the  other  proceedings  con- 
sequent thereupon  to  the  writ  of  trial,  to  issue 
ana  take  place  subsequent  to  last  Michaelmas, 
and  before  next  Hilary  Term,  which  in  the 
ordinary  course  of  proceeding  they  would  do, 
it  would  appear  an  iucongruity  to  teste  the 
writ  of  trial  or  inquiry  of  the  former  term,  and 
it  would  be  supposing  such  writ  to  be  iu  ex- 
istence before  any  of  the  other  proceedings, 
which  is  contrary  to  the  fact.  Perhaps  some 
of  your  readers  may  be  able  to  give  some  in- 
formation on  the  subject ;  neither  the  act  for 
more  speedy  judgment  and  execution,  nor  the 
law  amendment  act  3  &  4  W.  4.  c.  42.  §  17. 
18,  19,  provide  for  any  alteration  from  the  old 
practice  with  regard  to  the  teste  of  writs  of 
fnquiry.  w  "   f 


W.  D.  J. 


UNIFORMITY  OF  PROCB88  ACT.— 8BRVICE. 

Is  service  of  a  writ  of  summons  directed  to 
the  defendant  residing  in  the  county  of  Mid- 
dlesex good  if  effected  in  the  City  of  London, 
under  the  30th  sec.  of  the  Uniformity  of  Pro- 
cess Act.  F.  J.  R. 


WARRANT  OF  ATTORNEY. — AFFIDAVIT. 

Warrant  of  attorney  executed  on  the  1st.  and 
filed,  and  judgment  signed  thereon  on  the  IfHh. 
On  the  20th  it  was  discovered  that  the  affidavit 
of  the  due  execution  of  the  warrant  of  attorney 
had  not  been  made ;  the  warrant  of  attorney 
was  therefore  obtained  from  the  warrant  of  at- 
torney office,  and  the  affidavit  sworn,  and  the 
warrant  taken  back  on  the  20th;  execution 
was  issued  three  months  afterwards.  Can  any 
advantage  be  taken  of  the  affidavit  not  having 
been  made  on  the  19th,  the  day  on  which  judg- 
ment was  signed  1  S. 

ACTION  AGAINST  IN80LVBNT. 

An  insolvent  applied  for  relief  under  the 
Insolvent  Debtors'  Act,  and  was  discharged 
without  opposition.  Subsequently  an  action 
has  been  commenced  against  him  for  the  re- 
covery of  a  debt  due  previous  to  his  surrender- 
ing himself  to  gaol,  which  he  scheduled,  and 
gave  due  notice  of,  according  to  the  directions 
contained  in  the  statute.  Is  not  the  creditor, 
failing  in  his  action  for  want  of  proof  of  the 
defendant's  having  sufficient  funds  after  paying 
off  his  new  credit,  liable  to  damages  and 
treble  costs  ? 

J.  M. 


lata  of  attorney  i*. 

ATTORNEY'S  BILL. — STATUTE  OF  LIMITATIONS. 

A  solicitor  was  engaged  in  commencing  a 


suit  in  equity,  but  has  ceased  to  be  concerned 
— the  cause  is  not  yet  completed.  Some  of  the 
costs  in  the  cause  nave  been  taxed,  and  paid 
out  of  funds  in  Court.  The  solicitor  originally 
employed  has  extra  costs  against  his  clients : 
would  the  statute  of  limitations  run  from  the 
time  the  business  was  done,  from  the  time  the 
solicitor  ceased  to  be  concerned,  or  from  the 
taxation  ? 

T.W. 


C0ST8   PAID  TO  THE  CLIENT. 

Where  action  is  brought,  and  declaration 
filed,  and  defendant  afterwards  pays  the  debt 
and  costs  to  the  plaintiff',  who  afterwards  be- 
comes insolvent,  and  without  paying  the  costs 
over  to  the  attorney ;  can  he  (the  attorney)  in 
such  case,  proceed  with  the  action  against  the 
defendant  for  cuts,  or  must  he  look  to  the 
plaintiff  for  repayment  ? 

H. 


PRIVILEGE. 


Is  an  attorney  in  attendance  at  Nisi  Prius  or 
Banco,  going  to  or  returning  therefrom,  privi- 
leged from  tie  service  of  a  writ  of  summons  ? 


THE  EDITOR'S  LETTER  BOX. 


Our  Correspondent  J.  C.  G.,  of  Liverpool, 
has  mistaken  the  object  of  the  doubt  stated 
by  Mr.  Wilde,  in  his  Lecture  relating  to  the 
Dower  Act.  It  is  palpable,  that  an  unwilling 
purchaser  might  take  the  objection ;  and  the 
Lecturer  pointed  out,  by  way  of  precaution, 
the  means  of  obviating  it.  For  this  he  is 
entitled  to  the  thanks  of  the  Profession :  those 
who  are  of  opinion  that  no  doubt  exists,  will 
brave  the  consequences. 

The  Paper  ot  W.  S.v  on  the  effects  of  the 
Act  for  payment  of  Debts  out  of  Real  Estate, 
is  acceptable. 

The  Queries  and  Answers  of  O. ;  W.  O. ; 
P. ;  A  Subscriber ;  E.  O. ;  W.  H. ;  T.  W  .H.  | 
Q.  D.,  and  J.  B.  W.,  have  been  received. 

We  refer  W.  B.  J.  to  the  Incorporated  Law 
Society,  where  no  doubt  he  will  obtain  the 
information  he  requires. 

We  shall  proceed  with  the  Review  of  several 
new  books  as  early  as  practicable :  amongst 
them  are  Mr.  Tidd's  new  Practice  in  the  Courts 
of  Common  Law,  and  that  of  Mr.  Sidney 
Smith  in  Chancery. 

Our  Correspondent  at  Epsom  should  apply 
to  some  Law  Publisher :  his  offer  is  not  within 
the  scope  of  our  operations,  though  we  may 
hereafter  notice  the  book. 

»+«  We  have  postponed  several  articles, 
though  the  Number  was  made  up,  in  order 
to  insert  the  New  Orders  in  Chancery,  which 
are  given  without  any  additional  charge.  They 
will  be  followed  by  notes,  explaining  their 
operation  in  practice,  in  the  next  Number. 
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NOTES  OF  LECTURES  AT  THE  IN- 
CORPORATED  LAW  SOCIETY. 


HISTORY   OF   THE   ACTION    OF  ASSUMPSIT. 

Ma.  Theobald  said,  I  come  next  to  notice 
the  application  of  the  two  forms  of  the  ac- 
tion of  assumpsit,  the  special  assumpsit,  and 
indebitatus  assumpsit.  The  chief  difference 
between  them  is,  that  one  sets  forth,  as  its 
same  imports,  particularly  the  terms  of 
some  agreement  between  the  parties,  which 
the  plaintiff  alleges  to  be  broken ;  the  other 
sets  forth  merely  a  debt,  alleging  however  a 
promise  to  pay  it,  which  it  is  not  necessary 
to  prove,  but  which,  nevertheless,  is  some- 
times proved  by  evidence  of  an  actual  pro- 
mise or  agreement. 

1  have  often  thought  that  the  clearest  in- 
sight of  the  application  of  these  different 
forms  is  afforded  by  the  history  of  the  ac- 
tion. In  the  early  period  of  the  Common 
Law  the  three  chief  remedies  were  the  ac- 
tions of  debt,  of  covenant,  and  of  trespass. 
But  debt  lay  only  where  there  was  a  bond 
or  other  specialty,  or  an  ascertained  sum  of 
money  due  on  a  bargain  or  executed  con- 
tract. Covenant  lay  only  on  a  specialty. 
There  was  no  direct  remedy  on  an  executory 
simple  contract.  For  torts  there  was  the 
action  of  trespass,  but  it  lay  only  where  the 
tort  was  committed,  vi  et  armis.  In  the 
course  of  time,  and  especially  as  wealth  and 
commerce  increased,  these  remedies  fell 
short  of  the  cases  arising  out  of  the  multi- 
plied transactions  of  society.  Mark  now 
the  steps  by  which  the  deficiency  was  sup- 
plied. The  clerks  in  Chancery,  by  whom 
the  writs  were  prepared,  as  well  as  the 
Courts,  thought  themselves, jbound  within 
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the  circle   of  ancient  precedents.     In  the 
13  Edw.  1,  therefore,  their  authority  was 
enlarged  by  statute.     It  was  enacted  that 
where  in  one  case  a  writ  was  found,  and  in 
a  like  case  no  writ  was  found,  the  Clerks  of 
Chancery  should  agree  in  making  a  writ  for 
such  like  case.   The  clerks  then  had  to  con- 
sider what  were  like  cases ;  for  as  to  new 
cases,  unlike  any  old  cases,  the  statute  gave 
them  no  authority.     Like  cases  they  con- 
strued to    be   cases    like   trespasses,   and 
therefore  to  be  all  those  torts  t  to  which  the 
writ  of  trespass  did  not  apply  because  they 
were  unaccompanied  by  force  and  not  com- 
mitted vi  et  armis.     Upon  this  construction 
all  misfesances,   all  malfesances  were  pro- 
vided for :  they  were  provided  for,  however, 
merely  in  the  character  of  torts,  and  where 
they  consisted  of  the  breach  of  some  cove- 
nant or  contract,  the  tort  only  was  alleged, 
and  not  the  contract,  except  for  explanation 
or  inducement.     The  vrit  was  not  in  as- 
sumpsit.    Mere  non-fesance,  however,  did 
not  come  within  the  notion  of  a  tort,  which 
was  something  done,  some  act  active ;  and 
therefore  non-fesances  in  the  case  of  a  simple 
contract  were  not  yet  at  all  provided  for. 
Thus,  an  employer  might  have  a  writ  against 
his  carpenter  for  building  a  house  differently 
from  his  contract,  or  building  it  negligently, 
but  not  for  totally  refusing  to  build  after 
having  contracted  for  that  purpose.     For 
simple  non-fesance  the  employer  could  only 
go  into  Chancery  to  compel  performance. 

At  length  a  writ  was  framed  for  the  case 
of  the  nonperformance  of  a  simple  contract  • 
and  on  a  moment's  reflection  it  is  evident, 
that,  as  the  cause  of  action  was  the  mere 
not  doing  of  something  which  was  obli- 
gatory to  be  done  only  in  consequence  of 
the  agreement  of  the  defendant,  the  writ 
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would  necessarily  state  the  agreement;  it 
would  be  a  writ  in  assumpsit.  At  first  this 
action  was  opposed  as  a  departure  from  all 
known  precedents ;  but  in  the  reign  of 
Hen.  6  the  dispute  was  at  an  end,  and  it 
became  the  established  remedy  for  the  non- 
performance of  simple  contracts.  To  cases 
of  non-fesance  it  is  still  applicable.  Some 
time  afterwards  it  was  extended  to  cases  of 
misfesance  and  malfesance  on  a  simple  con- 
tract ;  hence  for  misfesances  and  malfesances 
of  this  kind  the  plaintiff  has  a  double  re- 
medy ;  that  is,  the  older  remedy  of  an 
action  on  the  case  charging  merely  the  tort, 
or  an  action  on  the  assumpsit,  alleging  the 
breach  of  contract. 

The  steps  having  been  thus  slow  by  which 
the  Courts  were  reconciled  to  the  action  of 
assumpsit,  it  can  easily  be  conceived  that  at 
first  it  applied  only  to  express  contracts. 
What  then  was  the  origin,  or  what  is  the 
meaning  of  implied  contracts  and  implied 
assumpsits  ?  Here  we  must  notice  the  pre- 
vious state  of  the  law.  Long  after  the 
action  of  assumpsit  was  introduced,  debt 
continued  to  be  the  only  remedy  for  debts 
properly  so  called,  or  for  any  sum  certain 
arising  upon  a  bargain  executed.  In  an 
action  of  debt  the  defendant  might  wage  his 
law—  that  is,  deny  the  debt,  and  bringing 
eleven  persons  to  support  the  denial,  he 
would  be  entitled  to  be  acquitted.  The 
abuse  of  this  ceremony  was  become  intole- 
rable to  the  Courts,  and  ruinous  to  the  plain- 
tiffs ;  yet  being  an  established  incident  of 
the  action  of  debt,  the  Courts  could  not 
abolish  it;  and  hence  a  new  remedy  for 
debts  was  imperatively  demanded.  In  this 
emergency,  in  this  crisis  of  our  law  of  ac- 
tions, the  Courts  extended  the  action  of 
assumpsit  to  debts  by  simple  contract ;  and 
where  there  was  no  promise,  no  assumpsit 
in  fact,  but  only  a  debt  or  bargain  executed, 
they  feigned  or  implied  a  promise  in  order 
to  support  the  declaration ;  that  is,  if  there 
was  really  a  debt,  they  would  not  allow  the 
action  to  be  defeated  merely  for  want  of  a 
promise  to  pay  it,  but  would  regard  the  pro- 
mise alleged  in  such  a  case  as  a  merely 
formal  allegation.  Invented  as  a  substitute 
for  the  action  of  debt,  at  a  time  when  that 
action  was  attended  by  inconveniences 
which  no  longer  attach  to  it,  it  is  in  no  case 
maintainable  in  which  debt  is  not  also  main  - 
tainable ;  but  if  there  is  a  debt  for  which 
debt  will  lie,  and  no  specialty,  indebitatus 
assumpsit  will  lie,  for  the  Court  will  imply 
a  promise. 


ON   THB     SUFFICIENCY    OF    A     MORAL    OBLI- 
GATION  AS   THB    CONSIDERATION  OF  A 

PKOMISE. 

In  Hawkes  v.  Saunders,  2  Cowp.  290, 
where  it  was  held  that  an  action  would  lie  on 
a  promise  by  an  executor  to  pay  a  legacy, 
Lord  Mansfield,  on  the  question  what  was 
the  consideration,  said,  Where  a  man  is 
under  a  moral  obligation,  which  no  Court  of 
Law  or  Equity  can  enforce,  and  promises, 
the  honesty  and  rectitude  of  the  tiling  is  a 
consideration.  The  same  principle  to  as  in 
effect  repeated  by  Lord  Mansfield  in  other 
cases. 

It  has  since  been  decided,  that  a  general 
legacy,  even  in  the  case  of  an  express  pro- 
mise to  pay  it,  cannot  be  recovered  by 
action  (Dicks  v.  Strutt,  7  T.  R.  690),  But 
still  the  Courts  have  been  unwilling  totally 
to  disaffirm  the  doctrine  of  the  sufficiency  of 
a  moral  obligation ;  and  how  far,  or  under 
what  qualifications,  such  a  consideration  is 
sufficient,  is  to  this  day,  in  a  degree,  an  un- 
settled question.  Giving,  however,  a  due 
regard  to  the  general  drift  of  the  authorities, 
I  feel  no  doubt  in  saying,  that  a  mere  moral 
obligation  is  not  sufficient ;  with  this  quali- 
fication, namely,  it  is  insufficient,  except 
where  the  now  matter  of  mere  moral  obliga- 
tion was  once  matter,  not  merely  of  moral 
obligation,  but  of  legal  obligation.  Thus,  if 
an  executor  promises  to  pay  a  legacy,  the 
promise  cannot  be  enforced  at  law,  because 
the  payment  of  a  legacy  is  not  matter  of 
legal  obligation.  So,  if  I  promise  to  pay 
the  debt  of  a  friend,  in  consideration  of  his 
having  been  trusted  upon  my  representation 
of  his  character,  the  promise  cannot  be  en- 
forced, because  my  representation,  if  made 
bond  fide,  though  erroneous,  laid  me  un^cr 
no  legal  obligation.  But  suppose  a  promise 
to  pay  a  debt,  barred  by  the  statute  of  Li- 
mitations, a  debt  barred  by  bankruptcy,  a 
debt  contracted  by  a  married  woman,  or  an 
infant,  the  distinction  is  broad  and  intelli- 
gible; in  such  cases  the  essential  part  of 
the  consideration  is  matter  of  legal  obliga- 
tion ;  but  for  the  statute,  but  for  the  bank- 
ruptcy, but  for  the  infancy,  but  for  the  co- 
venture, — circumstances  merely  adventiti- 
ous,— the  creditor  would  confessedly  have 
an  action ;  and  it  seems  to  me  incorrect,  to 
refer  the  efficacy  of  a  new  promise  in  such 
cases,  to  the  principle  of  the  sufficiency  of  a 
moral  obligation  as  a  consideration.  Ra- 
ther, I  should  say,  these  arc  cases  in  which, 
notwithstanding  the  sufficiency  of  the  consi- 
deration, the  law  affords  the  debtor  a  per- 
sonal privilege  or  exception,  of  which  a  pro- 
mise to  pay  is  a  renunciation ;  and  then  the 
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debt  rests  on  the  original  consideration. 
Him,  in  the  case  of  purchases  made  by  an 
infant,  the  debt  is  so  far  legal,  that  the  law 
would  enforce  payment  from  any  other  person : 
so  in  die  case  of  purchases  made  by  a  married 
«oman ;  so  in  the  case  of  a  debt  barred  by 
bankruptcy,  or  by  the  Statute  of  limita- 
tion ;  if  the  infant  at  maturity ;  the  married 
woman  in  her  widowhood  ;  the  bankrupt  in 
bis  affluence,  promises  to  pay,  the  promise 
is  a  renunciation  of  the  personal  exception ; 
and  leaving  that  out  of  the  case  there  is  a 
legal  consideration. 

On  the  other  hand,  where  there  is  a  total 
absence  of  all  matter  which  could  consti- 
tute a  legal  consideration, — where  from  first 
to  last  there  is  only  a  moral  objection, — I 
know  at  least  of  no  modern  case  in  which 
an  express  promise  is  held  binding.  Indeed, 
if  mere  moral  obligation  were  sufficient, 
there  seems  no  reason  why  a  mere  promise, 
without  previous  moral  obligation,  should 
not  be  binding,  for  to  keep  a  promise  is  of 
itself  a  high  moral  obligation.  And  more- 
over, in  a  Court  of  Justice,  great  weight  at- 
taches to  the  circumstance  of  the  uncer- 
tainty of  what  is  moral  obligation.  A.  says 
B.  promised,  and  that  his  promise  is  bind- 
ing, because  he  was  under  a  previous  mo- 
ral obligation.  The  Court  would  then  have 
to  enquire  what  is  moral  obligation.  The 
novelty  of  the  question  goes  far  to  satisfy  me 
that  moral  obligation  is  not  a  good  consi- 
deration :  in  no  law  dictionary  is  to  be  found 
the  meaning  of  moral  obligation.  See  on 
this  subject,  Winnall  v.  Adney,  3  Bos.  and 
PuL249. 


MILITARY  DESCRIPTION  OF  A 

TRIAL. 


[Fob  the  amusement  of  our  readers  during 
the  Christmas  holidays,  we  have  procured  a 
copy  of  a  letter  from  a  member  of  the  Pro- 
fession, actually  written  to  his  Client,  de- 
scriptive of  the  course  and  result  of  the  trial 
of  an  action  of  ejectment.  The  only  alter- 
ation from  the  original  has  been  in  the 
names  of  the  parties,  the  counsel  and  wit- 
nesses, and  the  place  of  trial.] 

Sir, 
I  have  the  honor  to  announce  a  glorious 
victory  obtained  by  the  troops  under  my 
command  on  the  Nisi  Prius  plains  at  Croy- 
don on  yesterday  evening,  over  the  rebels 
in  the  county  of  Surrey,  led  by  Bombardier 


Shann.  whose  seizure  of  a  strong  position 
in  our  country,  and  refusal  of  all  terms  of 
amnesty,  I  have  already  mentioned  to  you. 

Finding  he  would  not  submit  to  the  peace- 
ful proposals  which  I  made  to  him  with  a 
view  to  prevent  the  loss  of  blood,  I  found 
there  was  nothing  to  be  done  but  to  attack 
him  with  such  forces  as  I  could  collect.  I 
accordingly  advanced  with  a  bold  front ;  but 
he  was  not  to  be  intimidated,  as  he  had  re- 
ceived information  that  some  of  my  troops 
were  at  a  distance,  and  could  not  be  brought 
up  in  time. 

Although  we  were  in  sight  for  four  days, 
various  causes  prevented  our  coming  to  an 
engagement  till  yesterday  afternoon  about 
four  o'clock.  Just  as  the  attack  was  about 
to  commence— for  the  purpose,  I  presume, 
of  distracting  my  attention — he  sent  a  flag 
of  truce  with  proposals  for  surrender,  on 
terms  which  I  indignantly  rejected,  per- 
suaded that  though  my  numbers  were  few, 
they  would  stoutly  support  the  cause  in 
which  they  were  engaged. 

We  commenced  the  attack,  and  an  open- 
ing was  made  in  the  enemy's  line  by  Lieut.- 
General  Coif,  who  was  ably  supported  by 
Colonel  Camlet.  At  the  outset,  our  troops, 
from  their  ignorance  of  the  country,  got  a 
little  entangled,  and  suffered  a  slight  check, 
receiving  much  annoyance  from  the  ene- 
my's sharp -shooters  ;  but  I  was  luckily  en- 
abled to  come  quickly  to  their  aid,  and  ex- 
tricated them  from  their  difficulty.  The 
action  soon  became  general,  and  the  ene- 
my, having  endeavoured  to  turn  my  right, 
I  sent  Captain  Testis  of  the  navy,  who  had 
kindly  volunteered  his  services,  and  he  suc- 
ceeded in  driving  back  the  attacking  party. 
The  enemy  still  continued  to  fight  with 
great  obstinacy,  till  my  artillery  came  up, 
of  which  I  had  an  excellent  Parke,  and  hav- 
ing brought  twelve  guns  to  bear,  the  enemy 
were  obliged  to  retire  with  great  slaughter, 
still,  however,  keeping  up  a  running  fight, 
and  making  occasional  stands  on  some 
points,  which  they  thought  they  could  sus- 
tain. They  were  ultimately  driven  out  of 
all  of  them,  and  Bombardier  Shann  fled  from 
the  field.     The  action  lasted  three  hours. 

I  cannot  too  strongly  praise  the  conduct 
of  my  troops.  The  Chester  and  the  Liver- 
pool regiments  completely  justified  their 
character;  and  lieu- Tenant  Pay-rent,  who 
had  been  ejected  from  his  fort  by  the  Bom- 
bardier, did  wonders  in  his  endeavour  to  re- 
cover it.  The  reserve  was  under  the  orders 
of  General  Keep-together ;  but  I  was  for- 
tunately not  obliged  to  call  them  into  action. 

I  trust,  Sir,  that  the  consequences  of 'this 
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victory  will  be  an  entire  evacuation  of  the 
country  by  the  rebellious  troops  as  early  as 
November  next,  though  it  is  possible  that 
about  that  time  there  will  be  a  few  skir- 
mishes, of  which  I  hope  to  give  a  good  ac- 
count. 

I  have  the  honor  to.  be. 
Sir, 
Your  most  obedient  humble  servant, 

P.  POSTEA, 
Head  Quarters,  Attorney  General. 

July  19,  1833. 

To  His  Excellency, 
&c.  &c. 


THE  LAW  OF  ATTORNEYS. 
No.  XII. 


CHARGES  SUBJECT  TO  OK  EXEMPT  FROM 

TAXATION. 

It  is  not  our  intention  at  present  to  enter  on 
the  general  subject  of  the  Taxation  of  Costs; 
but  in  consequence  of  several  recent  ques- 
tions, we  deem  it  useful  to  bring  under  one 
view  the  decisions  relating  to  bills  and  items 
which  are  held  liable  to  taxation  under  the 
provisions  of  the  statutes,  or  the  general  au- 
thority of  the  Court.  Notwithstanding  the 
great  number  of  cases  which  have  been  de- 
cided, the  practice  is  by  no  means  settled, 
and  new  cases  of  doubt  are  frequently  "aris- 
ing. We  shall  collect,  as  accurately  as  we 
can,  all  the  points  determined  on  both  sides 
of  the  question,  and  conclude  with  a  sum- 
mary of  such  general  rules  as  appear  to  be 
established. 

It  appears  clear,  that  where  it  is  necessary 
to  deliver  a  bill  under  the  3  Jac.  1,'c.  7.  §  1 . 
its  liability  to  taxation  follows ;  but  on  the 
other  hand,  the  liability  to  taxation  under 
2  G.  2,  c.  23.  §  23,  or  the  general  authority 
of  the'  Court,  does  not  impose  the  obligation 
of  signing  and  delivering  the  bill ;  for  an 
agency  bill  need  not  be  signed  and  delivered 
according  to  the  statute,  and  yet  it  is  liable 
to  be  taxed  if  there  be  any  matter  of  charge 
at  law  or  in  equity.  And  executors  end 
administrators  are  not  obliged  to  deliver  a 
signed  bill,  1  Barnard.  433;  Andr.  276 ;  Cos! 
Pr.  C.  P.  58  ;  Barnes,  119,  122;— though 
it  is  liable  to  taxation  :  1  Salk.  89  ;  2  Str. 
1056;  Saver's  Costs.  324,  5.  The  cases 
requiring  a  signed  bill  to  be  delivered  will 
first  be  stated,  and  we  shall  then  arrange 
those  whjch  relate  to  the  taxation  or  exemp- 
tion of  particular  items. 


1st.    Of  the  Delivery  of  a  signed  Bill. 

The  3  Jac.  1,  c.  7.  §  1.  is  confined  to  fo- 
siness  done  in  the  Svperior  Courts  at  West- 
minster. A  late  case  on  this  point  is  that 
of  Reynal,  gent.  v.  Smith,  gent.  (2  M.  &  M. 
85.  S.  C.  2  B.  &  Ad.  469),  which  was  an 
action  on  an  attorney's  bill  for  business  done 
in  the  Lord  Mayor  s  Court.  The  defendant 
was  not  the  party  in  the  suit  in  which  the 
business  was  done,  but  only  his  general  at- 
torney, and  as  such  had  employed  the  plain- 
tiff, who  was  an  attorney  of  the  Lord  Mayor's 
Court.  No  bill  had  been  delivered.  Lord 
Tenterden  said,  "I  am  of  opinion  that  the 
3  Jac.  1,  c.  7,  §  1.  does  not  apply  to  busi- 
ness done  by  an  attorney  of  the  Lord  Mayor  a 
Court,  who  may  happen  to  be  an  attorney 
of  the  superior  Courts,  but  that  the  whole 
of  that  statute  applies  to  business  done  in 
the  Courts  at  Westminster.  By  that  statute, 
no  attorney,  solicitor,  or  servant  to  any, 
shall  be  allowed  from  his  client  or  master 
for  any  fee  given  to  any  Serjeant  or  counsel- 
lor, or  for  any  sum  of  money  given  for  co- 
pies to  any  officers  in  any  Court  of  Record 
at  Westminster,  unless  he  have  a  ticket, 
subscribed  with  their  hands  and  names,  tes- 
tifying how  much  hath  been  received  or 
paid,  and  at  what  time ;  and  all  attorneys 
and  solicitors  shall  give  a  true  bill  to  their 
masters  and  clients,  or  their  assigns,  of  all 
other  charges  concerning  the  suits  which 
they  have  for  them  subscribed  with  their 
own  hands  and  names,  before  they  shall 
charge  their  clients  with  any  the  same  fees 
or  charges."  It  is  admitted,  the  first  part 
is  confined  to  the  Superior  Courts ;  but,  it 
is  contended,  '•  the  latter  is  general."  Now, 
I  see  nothing  in  the  second  part  to  carry  it 
beyond  the  first ;  the  same  persons  are  de- 
scribed in  both  parts,  both  to  receive  pay- 
ments and  to  make  charges ;  and  the  word 
"  suits,"  in  the  second,  refers  to  suits  carried 
on  by  the  same  persons  as  in  the  first,  and 
the  persons  there  spoken  of  are  persons  car- 
rying on  suits  in  the  Superior  Courts.  Both 
must  therefore  be  construed  together  as  ap- 
plying to  the  Superior  Courts  only.  Mr. 
Justice  JAttledale  took  the  same  view,  and 
Mr.  Justice  Parke  and  Mr.  Justice  Taunton 
concurred. 

In  one  of  the  older  cases  it  was  also  held, 
that  the  statute  did  not  extend  to  an  action 
for  fees  for  removing  a  cause  out  of  an  in- 
ferior Court  by  habeas  corpus.  Carth.  147. 
But  it  does  not  appear  how  that  decision 
could  be  supported,  as  the  habeas  would 
surely  be  a  proceeding  in  the  Superior 
Court. 
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A  bill  for  agency  business  done  by  one 
attorney  for  another  is  not  within  the  sta- 
tute of  3  Jac.  1,  c.  7.  $  1.  Sandys  and  an- 
other, gents,  v.  Hornby,  gent.,  2  M.  &  M. 
33.  S.  C.  4  Car.  &  P.  520.  1  L.  O.  236 
It  has  been  supposed  that  the  case  of  Hem- 
tug  and  another  v.  Wilton,  1M.&M.  529. 
1  L.  O.  109,  159)  decided  otherwise;  but 
in  that  case  the  business  done  for  Mr.  Wil- 
ton was  as  the  defendant  in  a  cause.  See 
1  L.  O.  206. 

By  §  23  of  2  G.  2.  c.  23,  the  restriction 
of  actions  relates  to  "  any  fees,  charges,  or 
disbursements,  at  law  or  in  equity"  until  the 
expiration  of  one  month,  &c.  It  is  ma- 
terial, therefore,  in  all  the  cases,  to  notice 
whether  the  demand  includes  any  items  for 
business  done  in  Court,  or  at  the  several 
offices  where  the  proceedings  of  the  Court 
arc  conducted. 

If  any  part  of  an  attorney's  bill  be  for 
business  done  in  Court,  the  bill  must  be  de- 
livered a  month  before  the  action  is  brought, 
otherwise  the  plaintiff  cannot  recover, 
though  some  of  the  items  be  for  business 
not  taxable.  Winter  v.  Payne,  6  T.  R. 
645.  Hill  v.  Humphreys,  2  B.  &  P.  343. 
Semble,  this  rule  would  hold,  though  some 
of  the  items  were  wholly  unconnected  with 
the  plaintiff's  professional  capacity.  2  B. 
&  P.  345. 

Business  done  under  a  commission  of 
bankruptcy,  is  not  business  in  respect  of 
which  an  attorney  is  compellable  to  deliver 
a  bill  a  month  before  taxation.  Hamilton  v. 
Pitt,  7  Bing.  232.  Yet  it  was  decided  that 
an  attorney's  bill  for  obtaining  a  bankrupt's 
certificate  must  be  signed  and  delivered  a 
month  before  suing  thereon.  Collins  v.  Ni- 
cholson, 2  Taunt.  321. 

An  attorney  cannot  maintain  an  action 
for  a  bill  for  business  done  at  the  Quarter 
Sessions,  unless  he  has  first  signed  and  de- 
livered it.  Clarke  v.  Donovan,  5  T.  R.  694, 
There  is  another  authority  besides  this,  for 
taxing  a  bill  for  business  at  the  Quarter  Ses- 
sions (Ex parte  Williams,  4  T.  R.  496).  But 
however  the  question  may  stand  as  to  taxa- 
tion, the  case  of  Clarke  v.  Donovan  appears 
at  variance  with  the  later  authority  above 
cited  of  Reynal  v.  Smith,  which  deter- 
mines that  the  statute  of  James  is  confined 
to  business  done  in  the  Superior  Courts  at 
Westminster. 

Charges  by  an  attorney  for  attending  and 
advising  a  party  in  a  suit,  being  taxable 
charges,  the  attorney  cannot  recover  any 
part  of  his  demand  without  leaving  his  bill 
with  the  defendant  a  month  before  action, 
according  to  2  G.  2,  c.  22.  Smith  v.  Tay- 
lor, 7  Bing.  259. 


2d.  Of  Bills  and  Items  liable  to  Taxation. 

The  Court  has  an  inherent  jurisdiction  to 
tax  the  bills  of  attorneys  practising  in  it, 
independently  of  the  powers  given  by  the 
statute  2  G.  2,  c.  23.  §  23,  in  cases  where 
no  actions  have  been  brought  on  such  bills. 
Therefore  where  an  action  was  pending  on 
an  attorney's  bill  against  two  defendants, 
and  a  Baron  at  chambers  made  an  order  for 
taxation  without  imposing  the  terms  of  an 
undertaking  to  pay  the  sum  found  to  be 
due,  the  Court  refused  a  rule  to  rescind  the 
order  to  impose  such  terms,  for  the  order 
was  made  at  common  law,  and  not  under 
the  statute.  Watson  v.  Postain,  2  Tyr.  406. 

An  action  was  brought  by  an  attorney 
for  the  amount  of  his  bill,  which  did  not 
contain  any  taxable  item:  the  defendant 
(who  had  before  tendered  part  of  the 
amount,  but  objected  to  the  rest  as  unrea- 
sonable) moved  to  have  it  referred  to  the 
Master,  on  the  ground  of  the  general  au- 
thority possessed  by  the  Court  over  its 
officers.  The  Court  (after  conference  with 
the  other  Judges)  refused  to  interfere. 
Dagley  v.  Kentish,  2  B.  &  Ad.  411. 

Obtaining  the  Lord  Chancellor's  signa- 
ture, is  business  done  in  Court.  2  Taunt. 
321.  But  quare  whether  this  must  not  be 
a  signature  in  the  character  of  Judge  of  a 
Court  of  Equity.  See  Ex  parte  Dann, 
9  Ves.  547. 

A  bill  for  striking  a  docquet  and  a  jour- 
ney to  prosecute  an  affidavit  of  debt,  is 
business  relating  to  the*  'bankruptcy,  though 
previous  to  it,  and  therefore  taxable.  Ex 
parte  Smith,  5  Ves.  706.  This  would  not 
be  the  case  unless  a  commission  issued. 
See  Burton  v.  Chatterton.  3  B.  &  Ad.  486. 

The  Court  will  refer  an  attorney's  bill  to 
be  taxed,  though  all  the  business  be  done  at 
the  quarter  sessions.  Ex  parte  Williams, 
4  T.  R.  496. 

The  Court  has  power,  under  11  Q.  4, 
and  1  W.  4,  c.  70  §  13,  to  direct  the  taxa- 
tion of  an  attorney's  bill  for  business  done 
at  the  Great  Sessions  of  Wales,  that  juris- 
diction being  abolished,  although  the  party 
desirous  of  taxing  them  has  delayed  three 
months  in  making  the  application.  Price 
v.  Davies,  2  L.  O.  76. 

Business  done  in  the  Insolvent  Debtors* 
Court  was  held  to  be  within  the  statute. 
Smith  v.  Wattleworth,  4  B.  &  C.  364. 
There  Abbott,  C.  J.  said,  the  first  question 
is,  was  the  business  done  at  law  ?  I  am  of 
opinion  that  it  was,  being  done  to  obtain 
the  discharge  of  a  party  arrested  by  process 
I  of  a  Court  of  Law.  One  argument  urged 
i  L  3 
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for  the  plaintiff,  for  some  time  produced  a 


considerable  effect  upon  me ;  viz.  that  the   terion  (it  is  said)  by  which  their  officer  can 


in  the  House  of  Lords,  there  being  no  cri- 


Insolvent  Court  can  admit  persons  to  prac- 
tise there  who  are  not  attorneys  of  this  or 
any  other  Court,  and  that  consequently 
their  bills  could  not  be  taxable,  or  within 
the  provisions  of  2  G.  2,  c.  23.  But  many 
things  may  be  done  in  other  Courts,  as,  for 
instance,  in  the  Court  of  Quarter  Sessions, 
by  persons  who  arc  not  attorneys,  and  no 
Court  could  tax  the  bills  of  such  persons. 
But  when  the  same  business  has  been  done 
by  attorneys  of  this  Court,  it  has  been  held 
otherwise.  That  argument,  therefore,  is 
by  no  means  conclusive ;  as  this  plaintiff,  an 
attorney  of  this  Court,  has  done  business 
which  I  consider  business  at  law,  it  appears 
to  me  that  he  in  like  manner  is  subject  to 
the  provisions  of  the  statute. 

The  following  cases  are  on  particular 
items  which  have  been  held  taxable: — A 
dedimus  potestaium  charged  in  the  bill  is  a 
sufficient  item  to  enable  the  Court  of  Com- 
mon Fleas  to  refer  the  bill  for  taxation, 
though,  with  this  exception,  it  be  entirely 
for  conveyancing.  Ex  parte  Prickett,  1  N.  R. 
266.  An  item  for  preparing  a  warrant  of  at- 
torney to  confess  judgment,  although  it  has 
never  been  executed,  was  held  to  render  the 
whole  bill  taxable,  and  the  usual  notice  ne- 
cessary. Weld  v.  Crawford,  2  Star.  538. 
This  is  somewhat  at  variance  with  the  de- 
cision in  bankruptcy,  that  an  affidavit  not 
sworn  and  a  bond  not  executed,  is  out  of  the 
statute.  Burton  v.  Chatterton,  3  B.  &  Al. 
4S6.  Charges  for  drawing  an  affidavit  and 
getting  it  sworn,  are  deemed  business  done 
in  the  Courts.  6  T.  R.  645  A  charge 
for  holding  Courts  Leet  as  steward,  in  a  bill 
containing  taxable  items,  is  held  to  be  sub- 
ject to  taxation.  Luxmore  v.  Lethbridge, 
5B.  &  Al.  898;  ID.  &  R.  511. 

An  attorney  having  claims  for  conveyanc- 
ing and  for  charges  at  law,  received  pay- 


do  it,  or  any  means  to  which  he  can  resort 
for  assistance.  Williams  v.  Odell,  4  Pri. 
279. 

Proceedings  before  the  Lord  Chancellor, 
as  Visitor  of  a  Royal  Foundation,  are  not 
proceedings  in  Law  or  Equity  within  the 
statute.      Ex  parte  Dann,  9  Ves.  547. 

Charges  for  drawing  an  affidavit  of  debt 
and  bond  to  the  Chancellor,  in  order  to 
obtain  a  commission  of  bankruptcy,  but  the 
affidavit  never  sworn,  and  the  commission 
never  issued,  are  held  not  to  be  within  the 
words  of  the  statute.  Burton  v.  Chatter- 
ton,  3  B.  &  Al.  486.  But  see  Sandom  v. 
Brown,  4  Camp.  68. 

The  Court  of  Chancery  has  no  authority 
to  tax  a  solicitor's  bill  for  business  done  in 
the  great  sessions  in  Wales,  when  nothing 
beyond  costs  was  in  dispute,  and  no  deten- 
tion of  deeds.  Es  parte  Partridge,  2  Mer. 
500. 

If  an  attorney  have  a  demand  for  taxable 
business,  and  also  for  conveyancing,  and 
deliver  no  bill,  it  seems  he  might  recover 
for  the  conveyancing  only.    2  B.  &  P.  345. 

An  attorney  need  not  deliver  a  signed 
bill  for  business  done  in  the  Middlesex 
Court  of  Requests.  Becke,  gent.  v.  Wells, 
1  C.  &  M.  75. 

A  party  agreeing  to  pay  the  solicitor's 
bill  of  a  third  party,  cannot  have  it  taxed, 
as  the  act  applies  only  to  cases  between 
solicitor  and  client.  Longford  v.  Nott,  1 
J.&W.  291. 

The  bill  of  a  town  attorney  employed  in 
soliciting  a  cause  as  agent  for  the  country 
attorney,  is  not  taxable  by  the  client.  Wild- 
bore  v.  Bryan,  8  Pri.  679. 

An  attorney,  not  having  delivered  any  bill 
to  his  client  before  an  action  was  brought, 
but  having  delivered  a  bill  of  particulars  of 


.  ,  .  _       -his  demand  under  a  Judge's  order  after  the 

ment  on  account    without  specific  appro-   commencement  of  the  action,  is  entitled  to 
pnation  to  either  head  of  debt;  it  was  held  recover  items  of  ch         for  m         ^d  for 


as  one  entire  demand,  and  that  the  plaintiff 
could  not  apply  the  payments  to  the  com- 
mon law  items  only,  to  deprive  the  defendant 
of  the  right  of  taxation.  James,  gent.,  v. 
Child,  2  Tyr-  732. 

3d.  Bills  and  Items  not  liable  to  Taxation. 


We  proceed  now  to  state  the  cases  in 
which  particular  items  have  been  held  not 
to  be  within  the  statute,  or  the  general 
power  of  the  Court  as  to  taxation. 

The  Court  cannot  order  the  taxation  of 
an  attorney's  bill  for  business  done  solely 


charge  for  money  paid 
his  client's  use,  having  no  reference  to  his 
business  of  an  attorney,  although  otter 
items  in  the  bill  of  particulars  might  be 
taxable.  Mowbray  v.  Fleming,  11  East, 
285. 

As  a  general  rule,  a  bill  cannot  be  taxed 
at  the  trial  of  an  action  brought  upon  it, 
nor  after  verdict ;  for  if  the  business  was 
really  done  (which  must  be  proved  at  the 
trial),  the  delay  of  the  defendant  for  more 
than  a  month  in  objecting  to  the  quantum 
is  an  admission  that  he  thinks  it  reasonable. 
Doug.  199.  Barnes,  124.  2  B.  &  P.  237. 
But  quaere  whether  the  Court  will  not  order 
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a  taxation  at  any  time  before  trial ;  but 
then  it  should  be  on  shewing  some  ground 
of  objection,  and  on  terms  of  bringing  the 
money  into  Court.  See  Lee  v.  Wilson,  2 
Chit.  63,  where  it  was  granted  after  trial 
on  special  terms. 

The  application  to  tax  an  attorney's  bill 
for  business  done  in  suing  out  and  prose- 
cuting a  commission  of  lunacy,  should  be 
made  to  the  Lord  Chancellor,  though  after 
action  brought  on  the  bill  in  a  Court  of  Law. 
Quare  whether  a  bill  for  such  charge  is 
taxable  under  2  G.  2,  c.  23,  as  for  charges 
in  law  or  equity.  Jones  v.  Bywater,  2 
Tyr.  402. 

The  following  is  a  summary  of  the  points 
which  appear  to  be  determined,  or  left  in 
doubt,  by  the  preceding  cases : 

1.  Any  one  taxable  item  in  a  bill  of  costs 
will  render  the  whole  liable  to  taxation. 

2.  A  bill  cannot  be  taxed  at  the  trial, 
nor  after  verdict,  except  for  fraudulent 
charges. 

3.  No  bill  is  required  to  be  signed  and 
delivered  before  action,  except  for  business 
done  in  the  Superior  Courts  at  Westmin- 
ster. 

4.  Nor  is  it  required  to  be  delivered  by 
executors  or  administrators. 

5.  Or  for  agency  business. 

6.  Or  in  bankruptcy.* 

7.  But  such  bills  are  liable  to  taxation. 

8.  If  no  bill  has  been  delivered,  and  the 
particulars  of  demand  contain  no  taxable 
item,  it  would  seem  the  attorney  might  re- 
cover for  items  not  taxable,  although  he 
had  other  charges  clearly  taxable. 

9.  Charges  for  business  done  solely  in 
the  House  of  Lords  are  not  taxable.  But 
for  business  done  solely  at  the  quarter  ses- 
sions, they  are  taxable.  [The  grounds  for 
these  distinctions  are  not  very  apparent.] 

10.  Business  in  the  Insolvent  Debtors' 
Court,  being  done  to  discharge  a  prisoner 
from  process  at  law,  is  within  the  statute. 

11.  But  business  at  Courts  of  Request  is 
not  so. 

12.  The  client  only,  not  a  third  party, 
has  a  right  to  tax. 

13.  It  is  doubtful  whether  charges  for 
preparing  proceedings  to  be  taken  in  the 
Courts,  and  particularly  in  bankruptcy,  as 
affidavits  and  bonds,  but  which  are  not 
sworn  or  executed,  are  or  are  not  taxable. 


*  The  establishment  of  the  Court  of  Review 
as  one  of  the  Superior  Courts  at  Westminster, 
may  reader  the  delivery  of  a  signed  bill  neces- 
sary; bat  it  is  not  a  Court  of  Law  or  Equity 
witMn  the  words  of  the  statute. 


14.  It  is  also  somewhat  doubtful  whe- 
ther charges  in  lunacy  are  liable  to  taxation. 
Proceedings  before  the  Lord  Chancellor  as 
Visitor  of  a  Royal  Foundation,  are  not  so. 

We  do  not  enter  at  present  on  the  class 
of  cases  in  which  taxations  have  been  re- 
fused on  the  ground  of  a  long  previous  set- 
tlement of  accounts  and  security  given,  or 
under  special  agreements,  or  other  peculiar 
circumstances.  These  are  reserved  for  a 
future  article. 


ABSTRACTS  OF  RECENT  STATUTES. 


LIGHTING  AND   WATCHING. 

3&4W.4,c.  90. 

We  shall  first  state  the  general  scope  of  the 
Act,  and  then  give  an  abstract  of  its  provi- 
sions. 

The  1st  section  repeals  the  former  act  of  11 
Geo.  4,  c.  27 ;  but  the  2nd  and  3rd  sections 
provide  for  the  continuance  of  certain  clauses 
until  the  new  act  takes  effect. 

Sections  5  to  16  regulate  the  meetings  of  the 
rate-payers  of  each  parish,  to  determine  whe- 
ther the  provisions  of  the  Act  shall  be  adopted, 
the  mode  of  proceeding,  the  amount  to  be  rais- 
ed, the  demand  of  poll  and  taking  votes,  and 
the  notice  of  adopting  or  abandoning  the  Act. 

The  mode  of  electing  Inspectors  is  then 
provided,  the  taking  their  accounts,  supplying 
vacancies,  holding  meetings,  the  security  to  be 
given  by  the  Treasurer.  Proceedings  against 
officers  for  neglect  to  account  or  receiving 
fees,  and  as  to  suits  and  entering  proceedings 
and  accounts,  sec.  17  to  31. 

The  collection  and  levying  rates' are  pro* 
vided  for  by  sec.  32  to  38. 

Watchmen  are  to  be  appointed ;  and  their 
duties  are  prescribed  by  sec.  39  to  43. 

Fire  engines,  lamp  irons,  gas  pipes,  and 
nuisances  arising  from  gas  works,  are  the  sub- 
jects of  sec.  44  to  56. 

The  power  of  the  Inspectors  as  to  contract- 
ing for  works  under  the  Act,  and  enforcing 
such  contracts,  are  provided  by  sec  57  to  61. 

Prosecutions  and    penalties,   appeals    and 

actions,  under  the  Act,  are  regulated  by  sec. 

62  to  70. 

L4 


168 


Abstracts  of  Recent  Statutes. 


Parishes  may  adopt  parts  only  of  the  Act, 
under  sec.  71  to  73. 

Saving  clauses  are  enacted  in  favour  of  the 
Commissioners  of  Sewers,  by  sec.  74  and  75, 
and  in  favour  of  the  Universities,  by  sec.  76. 

The  construction  of  the  Act  is  defined  in 
sec.  77,  and  the  last  clause  declares  this  to  be 
a  public  Act. 

The  Act  passed  on  the  28th  of  August  last, 
and  is  intituled,  "  An  Act  to  repeal  an  Act  of 
the  Eleventh  Year  of  His  late  Majesty,  King 
George  the  Fourth,  for  the  Lighting  and 
Watching  of  Parishes  in  England  and  Wales, 
and  to  make  other  provisions  in  lieu  thereof." 

1 .  That  from  and  after  the  passing  of  this 
act,  the  act  passed  in  the  eleventh  year  of  the 
reign  of  His  late  Majesty  King  Ueorge  the 
Fourth  (cap.  27)  shall  be  and  the  same  is 
hereby  repealed. 

'  2.  Provided  that  nothing  herein  contained 
shall  extend  to  interfere  with  any  rates  made, 
acts  done,  or  contracts  or  agreements  hereto- 
fore made  under  the  authority  of  the  said  act 
previous  to  the  repeal,  or  to  prevent  or  defeat 
any  prosecution  commenced,  or  to  be  brought 
for  any  offence  against  the  said  act ;  but  all 
rates  made,  and  penalties  and  forfeitures  in- 
curred, may  be  raised,  levied,  sued  for,  and 
recovered,  and  all  contracts  and  agreements 
may  be  enforced,  and  all  nuisances  und  other 
offences  made  or  committed  previously  to  the 
repeal  of  the  said  act  against  the  provisions  of 
the  said  act,  may  be  abated  or  prosecuted  by 
the  inspectors  appointed  under  the  said  act,  or 
this  act,  in  the  same  manner  to  all  intents  and 
purposes  as  if  this  act  had  not  been  passed. 

3.  Provided  that  the  inspectors  appointed 
under  the  authority  of  the  said  act  shall  con- 
tinue to  act,  and  shall  have  the  same  powers, 
authorities,  and  be  subject  to  the  discharge  of 
the  same  duties  us  the  inspectors  to  be  ap- 
pointed under  the  authority  of  this  act. 

4.  That  this  act  shall  apply  to  and  may  1>e 
adopted,  under  and  subject  to  the  regulations 
herein  contained,  by  all  or  any  of  the  parishes 
in  England  and  Wales. 

Vestry  meeting  to  adopt  the  act. 

5.  That  from  and  after  the  passing  of  this  act, 
upon  the  amplication  in  writing  of  three  or  more 
of  the  rate-payers  of  any  parish,  the  churchwar- 
dens may  ana  are  hereby  required,  within  ten 
days  after  the  receipt  of  such  application,  to 
appoint  a  time  and  place  for  a  public  meeting 
of  the  rate-payers,  for  the  purpose  of  deter- 
mining whether  the  provisions  in  this  act  shall 
be  adopted  and  carried  into  execution.  Pro- 
vided that  the  time  appointed  for  holding  the 
said  meeting  shall  not  be  less  than  ten  davs, 
and  not  more  than  twenty-one  days  from  the 
time  of  the  application ;  and  that  notification 
of  the  time  and  place  of  meeting  shall  be 
made  by  forthwith  affixing  a  notice  on  the 


principal  outer  door  of  every  parish  church  or 
chapel  situate  within  such  parish,  or  on  the 
usual  place  of  affixing  notices  relating  to  the 
parochial  affairs  of  any  such  parish,  and  also 
by  publication  of  the  same  in  the  parish  church 
or  chapel  on  the  Sunday  previous  to  the  day 
appointed  for  holding  such  meeting,  during  or 
immediately  after  divine  service. 

6.  That  such  person  as  may  be  elected  by 
the  ratepayers  present  shall  preside  as  chair- 
man at  such  meetings ;  and  that  if  any  con- 
troversy shall  arise  at  any  such  meeting  as  to 
the  qualification  or  right  of  voting,  or  eligibi- 
lity of  any  person  claiming  to  vote,  or  as  to 
the  qualification  or  eligibility  of  any  candi- 
date, such  controversy  shall  be  determined  by 
the  chairman  presiding  at  such  meeting. 

7.  That  the  chairman  who  shall  preside  at 
any  meeting  assembled  as  herein  directed  shall 
read,  or  cause  to  be  read,  the  requisition 
whereupon  the  meeting  shall  have  been  sum- 
moned, and  shall  require  the  persons  assem- 
bled thereat  to  determine  by  majority  of  votes* 
whether  the  provisions  of  this  act  shall  or  shall 
not  be  adopted  :  provided  that  it  shall  be  law- 
ful for  the  majority  of  the  rate-payers  present 
to  adjourn  such  meeting  from  time  to  time. 

8.  That  if  at  any  such  meeting  it  shall  be 
determined  by  a  majority  consisting  of  two 
thirds  of  the  votes  of  the  r^te-payers  present 
at  such  meeting  that  the  provisions  of  this  act 
shall  be  adopted,  then  and  in  snch  case  such 
provisions  shall  from  thenceforth  take  effect 
and  come  into  operation  in  such  parish ;  and 
it  shall  forthwith  be  determined  that  a  certain 
number,  not  being  more  than  twelve  nor  less 
than  three  inspectors,  shall  be  elected  to  carry 
such  purposes  into  effect ;  and  the  number  of 
inspectors  so  determined  upon  shall  be  elected 
in  manner  herein  mentioned. 

9.  That  the  rate-payers  of  such  parish  shall, 
at  their  first  meeting,  or  at  some  adjournment 
thereof,  and  so  on  from  time  to  time  in  every 
succeeding  year  at  a  meeting  to  be  called  for 
that  purpose  in  manner  herein  directed,  fix 
and  determine  the  total  amount  of  money 
which  the  inspectors  shall  have  power  to  call 
for  in  any  one  year,  in  order  to  carry  into 
effect  the  provisions  of  this  act,  such  sum  to 
be  raised  in  the  manner  herein  directed,  upon 
the  full  and  fair  annua!  value  of  all  property 
rateable  for  the  relief  of  the  poor  within  such 
parish,  such  full  and  fair  annual  value  to  he 
computed  according  to  the  last  valuation  for 
the  time  being  acted  upon  in  assessing  the 
poor's  rate  for  the  said  parish  :  Provided  that 
any  five  rated  inhabitants,  qualified  to  vote  as 
herein  mentioned,  may,  at  such  meeting  or 
adjournment  thereof,  in  writing  given  to  the 
chairman  of  the  said  meeting,  demand  a  poll 
to  be  taken  of  the  rate-payers  qualified  to  vote 
upon  the  question  as  to  whether  this  act  and 
the  provisions  thereof,  or  any  part  thereof, 
shall  be  adopted  in  such  parish,  and  also  as  to 
the  amount  of  money  to  be  raised  in  the  suc- 
ceeding year  for  the  purposes  thereof,  and  the 
number  of  inspectors  to  be  elected  as  deter- 
mined at  such  mcetitig,  and  which  said  de- 
mand of  a  poll  the  said  chairman  is  required 
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forthwith  to  deliver  to  the  churchwardens  of 
the  said  parish. 

10.  That  the  said  churchwardens  shall,  on 
the  first  Sunday  next  after  the  receipt  of  such 
demand  of  a  poll,  affix  or  cause  to  be  affixed  a 
notice  on  the  principal  outer  door  of  every 
parish  church  or  chapel  situate  within  such 
parish,  or  on  the  usual  place  of  affixing  notices 
relating  to  parochial  affairs  of  any  such  parish, 
specifying  some  day,  not  earlier  than  ten  days 
and  not  later  than  twenty-one  days  after  such 
Sunday,  and  at  what  place  or  places  within  the 
said  parish,  the  rate-payers  are  required  to 
signify  their  votes  for  or  against  the  adoption 
of  this  act,  or  such  part  thereof  as  may  have 
been  agreed  upon  at  the  said  meeting,  as  well 
as  with  respect  to  the  annual  amount  of  money 
to  be  raised  in  the  succeeding  year  for  the 
purposes  thereof,  and  the  number  of  inspectors 
to  be  elected  as  determined  at  such  meeting, 
which  votes  shall  be  received  on  two  successive 
days,  commencing  at  eight  of  the  clock  in  the 
forenoon  and  ending  at  four  of  the  clock  in 
the  afternoon  of  each  day ;  and  the  said  notice 
shall  be  to  the  following  effect : 

"The  churchwardens  of  this  parish  [insert 
the  name  of  the  parish"]  having  received  a 
demand  for  a  poll,  duly  signed  according  to 
the  provisions  of  an  act  of  the  fourth  year 
of  the  reign  of  King  William  the  Fourth, 
intituled  An  Act.,  &c.  [setting'  out  the  title  of 
the  act],  the  rate- payers  of  this  parish  of 
[insert  the  name  of  the  parish]  are  hereby 
required,  all  and  each  of  them,  on  the 
day  of  next,  and  the  following  day, 

to  signify  to  the  suid  churchwardens,  by  a 
declaration,  cither  printed  or  written,  or 
partly  printed  or  partly  written,  addressed 
aud  delivered  to  one  of  the  churchwardens 
at  [insert  here  the  place],  their  votes  for  or 
against  the  adoption  of  the  aforesaid  act,  or 
so  much  thereof  as  relates  to  watching  or 
lighting  [as  the  cane  m*ty  be],  the  amount  of 
the  money  to  be  raised  in  the  succeeding 
vear  for  the  purposes  thereof,  being 
[here  intert  the  sum  agreed  on  at  the  meet* 
'"A']'  and  the  number  of  inspectors  to  be 
elected  [insert  the  nnmhee  ahu  agreed  nn]% 
such  sum  and  such  number  of  inspectors 
being  fixed  and  determined  upon  at  a  meet- 
ing of  the  rate-payers  called  pursuant  to  the 
said  act. 

(Signed) 

Churchwardens  " 
IK  That  the  said  declaration  shall  be  to  the 
following  effect : 

"  I  A.  B.  of  street  [or 

Flace  or  house]  in  this  parish  of  vote 

for  or  against,  as  the  case  may  be,]  the 
adoption  of  the  act  of  the  fourth  year  of 
the  reign  of  his  Majesty  King  William  the 
Fourth,  intituled  An  Act,  &c.  [set  out  title 
of  the  act],  or  so  much  thereof  as  relates  to 
watching  or  lighting  [as  in  the  notice^,  the 
amount  of  the  money  to  be  raised  in  the 
succeeding  year  for  the  purposes  thereof, 
being  [as  in  notice],  and  the  number  of  in- 
spectors to  be  elected  [as  in 
;  mttcey9 


12.  That  the  said  churchwardens  shall  care- 
fully examine  the  votes  to  them  delivered  as 
aforesaid,  and  shall  compare  them  with  the 
last  rate  made  for  the  relief  of  the  poor  of  the 
said  parish,  and  shall  be  empowered  to  call 
before  them  and  examine  any  parish  officer 
touching  the  said  votes,  or  any  rate-payer  so 
giving  his  vote,  and  after  a  full  and  fair  sum- 
ming-up of  the  said  votes,  shall,  by  public 
notice  according  to  the  form  and  manner  here- 
after prescribed,  declare  whether  or  not  two- 
thirds  of  the  votes  given  have  been  given  in 
favour  of  the  adoption  of  the  said  act  (or  so 
much  thereof  as  relates  to  watching  or  lighting, 
as  in  the  notice),  and  also  as  to  the  sum  of 
money  to  be  raised  in  the  succeeding  year,  and 
the  number  of  inspectors  to  be  elected  to  be 
(as  in  the  notice) :  Provided  that  the  whole 
number  of  persons  voting  shall  be  a  clear 
majority  of  the  rate-p  tyers  of  the  parish :  Pro- 
vided also,  that  in  case  of  a  poll  being  de- 
manded, the  adoption  or  non-adoption  of  this 
act,  with  the  sum  to  be  raised,  and  the  number 
of  inspectors  to  be  elected  as  aforesaid,  shall 
be  decided  by  such  number  of  votes  as  afore- 
said :  Provided  also,  that  the  expenses  incurred 
by  the  churchwardens  in  calling  such  meeting, 
giving  the  notices  as  aforesaid,  and  in  taking 
such  poll,  shall  be  paid  out  of  the  rate  collected 
for  the  relief  of  the  poor  in  the  said  parish. 

13.  Provided,  that  any  of  the  rate  •payers, 
not  exceeding  five  together,  may  inspect,  at 
or  in  the  vestry  room  or  in  some  convenient 
place  within  the  parish,  and  they  are  hereby 
empowered  to  inspect,  the  votes  for  and  against 
the  adoption  of  this  act,  with  the  sum  to  be 
raised,  and  number  of  inspectors  to  be  elected 
at  all  seasonable  times  within  one  month  after 
such  notice  shall  have  been  given ;  and  the 
churchwardens  are  hereby  required  carefully 
to  preserve,  and  freely  to  permit,  the  exami- 
nation thereof  by  the  rate  payers  at  all  sea- 
sonable times  within  the  period  aforesaid. 

14.  That  no  person  shall  be  deemed  a  rate- 
payer, or  be  entitled  to  vote,  or  do  any  other 
act,  as  such,  under  the  provisions  of  this  act, 
unless  he  shall  have  been  rated  to  the  relief  of 
the  poor  for  the  whole  year  immediately  pre- 
ceding, and  shall  have  paid  all  the  parochial 
rates  due  from  him  at  the  time  of  so  voting  or 
acting,  except  such  as  have  been  made  or 
become  due  within  the  six  months  immediately 
preceding. 

15.  That  notice  of  the  adoption  of  this  act, 
(or  any  part  thereof,  specifying  It,)  with  the 
amount  of  the  sum  to  be  raised  in  the  succeed- 
ing year,  and  the  number  of  inspectors  to  be 
elected  by  any  parish,  shall  be  forthwith  given 
by  the  churchwardens  by  affixing  a  notice  to 
the  principal  door  of  every  church  and  chapel 
within  the  parish,  or  on  the  usual  place  of 
affixing  notices;  and  in  such  case,  the  pro- 
visions of  this  act  shall  from  thenceforth  take 
effect  and  come  into  operation  in  such  parish : 
Provided,  that  it  shall  be  lawful  for  the  inhabi- 
tants present  at  any  meeting  at  any  time  after 
the  expiration  of  three  years  from  the  time 
when  the  provisions  of  this  act  shall  have  been 
adopted,  to  determine  that  the  provisions  of 
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this  act  shall,  from  and  after  a  day  to  be  fixed 
upon  at  such  meeting,  cease  to  be  acted  upon ; 
in  which  case,  the  provisions  of  this  act  shall 
no  longer  be  in  force:  Provided,  that  the 
provisions  in  this  act  shall  remain  in  force  for 
the  purpose  of  collecting  and  recovering  any 
rate  which  may  have  been  previously  made ; 
and  if  on  the  abandonment  and  ceasing  to  act 
upon  the  provisions  of  this  act,  there  shall  be 
any  balance  in  the  hands  of  the  inspectors, 
after  defraying  the  expences  incurred  in  car- 
rying into  effect  the  provisions  of  this  act,  the 
balance  shall  be  paid:  over  to  the  overseers  of 
the  poor,  to  be  applied  in  aid  of  the  poor 
rates. 

16.  That  in  case  any  such  meeting,  or,  in 
case  of  a  poll  having  been  demanded,  a  ma- 
jority of  two-thirds  of  the  votes,  shall  not  have 
determined  to  adopt  the  provisions  of  this  act, 
it  shall  not  be  lawful  for  the  inhabitants  to 
meet  again  in  less  than  one  year  from  the 
period  at  which  such  meeting  shall  have  been 
so  convened. 

[To  be  continued.'] 
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To  the  Editor  of  the  Legal  Observer. 
Sir, 

Your  "Constant  Reader,"  writes  in  a  great 
bustle  and  fervour  of  admiration  of  the  parti- 
cular plan  suggested  by  the  Chancellor,  for 
attaining  an  object,  which  to  a  great  extent  is 
admitted  to  be  a  desirable  one  by  all  who  have 
considered  it,  —  differing,  however,  as  they 
do,  widely,  about  the  proper  means.  Your 
correspondent  is  much  mistaken,  if  he  really 
credits  sincerely,  what  is  after  all  a  mere  ma- 
noeuvre,— and  a  very  disgraceful  one — namely, 
the  charge  that  opposition  to  the  Chancellor's 
scheme  comes  only,  or  even  mainly,  from  par- 
ties opposed  to  Legal  Reform,  or  to  the  present 
administration.  In  company  with  many  other 
zealous  and  active  legal  reformers — friends  also 
of  the  present  administration — admirers  too  of 
Lord  Brougham,  (in  any  other  capacity  than 
that  of  a  law  reformer,  I  have  lamented  the 
Chancellor's  pertinacious  adherence,  when  in 
office,  to  a  scheme  got  up  in*  a  hurry,  and 
liable  to  the  strongest  objections;  and  I  now 
particularly  regret  the  attempts  apparently 
making  to  pass  that  scheme  on  party  grounds, 
and  to  carry  it  by  popular  agitation.  One  main 
inconvenience  which  has  arisen  from  this 
course,  has  been  the  division  it  has  created 
among  practical  law  reformers ;  independently 
of  the  discredit  arising  to  all  parties,  from  the 
indiscriminate  abuse  and  imputation  of  sin- 
ister motives,  which  has  been  indulged  in  so 
lavishly  in  high  quarters,  towards  parties,  quite 
as  disinterested  and  zealous  in  the  promotion 
of  useful  practical  reform. 

Though  it  be  true,  that  almost  the  whole  Pro- 
fession—  reformers  quite  as  much  as  anti- 
reformers, — are,  for  very  weighty  reasons,  op- 
posed to  this  particular  scheme;  it  is  well 
known  that  it  is  the  widest  possible  from  the 


truth,  that  they  have  shown,  or  are  showing 
themselves,  opposed  to  the  most  active  and 
searching  reforms.  The  fact  is  as  notorious,  as 
it  is  honourable  to  their  character,  that  measures 
are  every  day  being  carried  into  effect,  not  only 
without  their  opposition,  but  with  their  active 
concurrence,  by  which  they  must  personally 
suffer,  at  least  tor  a  time,  in  a  pecuniary  point 
of  view. 

Such  persons  have  complained  heavily, 
that  until  very  lately,  real  practical  acknow- 
ledged grievances  were  left  unnoticed,  to 
hunt'  after  visionary  questionable  projects, 
which  none  but  their  concoctors  approved; 
that  nothing  effectual  was  done  year  after 
year  with  regard  to  many  abuses,  in  the  Court  of 
Chancery,  for  instance,  though  acknowledged 
by  every  one — urged  repeatedly  on  the  atten- 
tion of  the  authorities,  —  and  Capable  of  being 
redressed  immediately  by  a  few  simple  regula- 
tions. They  have  been  annoyed  to  see  these 
matters  so  little  attended  to,  that  even  when 
an  act  of  parliament  has  passed,  it  has  been 
found  necessary  to  make  orders,  in  fact,  rr- 
penling  its  provisions,  because  no  timelv  con- 
sideration had  been  given  to  the  subject.  \Vhile 
they  see  all  this  going  on,  they  are  moreover 
obliged  to  stand  by,  and  hear  themselves  abused 
in  the  grossest  terms,  because  they  differ  as  to 
the  particular  remedy  prescribed  tor  a  known 
evil — (for  the  greater  part  however  already  re- 
dressed)— and  because  they  call  at  least  for 
that  cool  investigation  of  the  subject,  which  it 
never  yet  has  received.  No  one  can  read  the 
Commissioners'  Report,  and  consider  At  any 
fair  examination  or  discussion  of  the  question 
it  professes  to  determine :  and  every  bill  yet 
produced,  has  even  omitted  the  most  essential 
materials  for  considering  and  determining  its 
own  operation  and  efficiency. 

As  a  reformer  then, — a  practical  one, — who 
am  not  conscious  that  I  have  been  swayed 
by  interest  in  my  consideration  of  any  plau 
or  legal  reform,  (and  I  have  been  active  in 
many),  except  so  far  as  I  am,  and  always  have 
been  of  opinion,  that  the  lawyer's  true  personal 
interest  concurs  altogether  with  his  public 
duty,  in  assisting  to  make  law  useful  and  ac- 
cessible to  the  suitor, — I  proceed  to  make  a  few 
observations  on  your  correspondent's  letter. 

I  think  that  the  proposed  bill  was  "  not  con- 
ducive to  the  profit  or  convenience  of  the 
trader."  He  appears  to  think  differently.  We 
both,  however,  consider  the  question  at  issue  to 
be,  how  best  to  secure  certainty  ofdecUion — /\r- 
pedit'*onf  and  cheapness;  by  which  last  I  under- 
stand that  measure  of  cheapness  which  is  recon- 
cileable  with  the  due  attainment  of  the  other 
objects,  in  short,  of  equal  justice.  I  .have  ex- 
pressed my  opinion,  that  the  Chancellor's 
scheme  will  not  secure  those  objects ;  and  that 
the  Upper  Courts,  coupled  with  a  judicious 
adaptation  of  the  best  plan  ofCourtsof  Requests, 
to  debts,  say  up  to  5/., — (some  think  10/.,  but 
I  do  not,  except  subject  to  a  power  of  removal 
when  above  5/.), — are  perfectly  competent — and 
much  more  so  than  district  Courts — to  the  ac- 
complishment of  every  rational  and  useful  ob- 
ject. And  if  this  be  so,  the  difficulties  attend- 


The  Local  Courts  Ml. 


171 


hg  new  creations,  patronage,  &c.v  (in  them- 
selves of  very  great,  though  J  admit  not  of 
primary  importance,)  are  got  rid  of. 

1.  As  to  certainty  of  decision,  I  think,— and 
experience  elsewhere  fully  supports  my  convic- 
tion,— that  a  uniform  ana  consistent  system  of 
law  cannot  be  administered  in  various  District 
Courts.  Endless  appeals  mutt  then  be  allowed, 
or  injustice  done;  and  as  to  interlocutory 
proceedings,  no  appeal  can  be  provided  under 
Lord  Brougham's  plan.  It  is  obvious,  that 
a  money  scale,  whereby  to  measure  the  im- 
portance of  actions,  is  a  very  imperfect  one ; 
Ict  no  other  can  be  devised  for  denning  the 
district  Courts'  jurisdiction.  On  the  other 
hand,  if  the  proceedings  originate  centrally, 
perfect  uniformity  is  secured;  the  best  judi- 
cial control  is  supplied ;  and  cases  are  either 
sent  for  local  trial,  or  reserved,  as  each  case, 
by  its  merits,  not  by  its  mere  pecuniary 
amount,  manifests  its  suitableness  tor  either 
plan  of  decision ;  the  completest  supervision 
being  supplied  in  every  stage,  at  the  minimum 
of  expense  (a  Judge's  summons),  without  any 
necessity  for  the  removal  of  causes,  appeals, 
&c. 

Though  perhaps  a  little  out  of  place,  I  would 
further  observe,  that  to  any  trader  in  an  exten- 
sive way,  the  Local  system  cannot  by  any  con- 
trivance be  made  a  benefit.  The  trader  cannot 
follow  his  customer  to  his  home,  and  employ  a 
different  attorney  for  every  district.  The  conse- 
quence is,  that  such  a  system  is  for  a  large 
proportion  of  cases,  wholly  inapplicable.  The 
central  plan,  on  the  contrary,  is  as  applicable 
to  the  one  as  the  other. 

2.  As  to  expedition.  In  Lord  Brougham's 
first  bill,  his  Judge  was  not  to  come  to  a  town 
oftener  than  twice  a  year.  Under  the  last  bill 
he  would  come  oftener.  But  it  is  plain  that, 
pending  his  circuits,  the  interlocutory  business 
in  pending  suits,  mnst  either  stand  still,  or  wait 
his  circuit;  during  which, the  progress  towards 
the  ultimate  issue  must  be  suspended.  ^  There 
can  be  no  reason  why  the  sheriff  or  his  assis- 
tant, for  the  trial  of  issues  under  the  "  Law 
Amendment  Act/'  should  not  go  quite  as  often 
as  a  Local  Court  Judge ;  nay,  oftener,  as  he 
would  not  be  impeded  by  interlocutory  business. 
In  towns  having  Recorders,  &c,  or  a  Judge  of  a 
Court  of  Requests  (as  most  large  towns  have 
or  will  have),  justice  may  be  had  every  day 
by  the  trial  of  these  issues  as  they  arise. 
If  your  "  Constant  Reader"  is  acquainted  with 
details,  he  will,  on  calculation,  see  that  judg- 
ment will  thus  in  general  be  much  quicker  got 
on  the  Central,  than  on  the  District  plan. 

It  may  be  true,  that  the  clause  of  the 
Law  Amendment  Act  is  imperfect ;  but  that 
circumstance  reflects  no  credit  on  the  Chan- 
cellor, and  our  other  legal  Parliamentary 
authorities,  and  especially  on  the  Solici- 
tor-General, who  ought  to  have  attended  to 
it.  It  was  only  by  accident  it  escaped  at  all. 
With  all  their  zeal  for  speedy  accessible  jus- 
tice, the  law  officers  of  the  government  let  the 
clause  be  once  expelled,  and  that  too,  by  men 
calling  themselves  reformers :  and  though  it 
was  tardily  restored,  it  was  done  in  so  slovenly 


a  way,  that  there  are  obvious  errors  even  of  a 
clerical  sort  in  it.  It  should  be  amended  no 
doubt ;  but,  even  as  it  is,  it  has  been  found  very 
useful,  and  universally  acceptable.  I  am  not 
certain  that  the  power  to  nonsuit,  even  if  your 
correspondent  is  right  in  its  not  existing,  is  de- 
sirable, and  that  therefore,  its  omission  should 
be  noted  as  one  of  the  errors.  If  he  enquires, 
he  will  perhaps  find  that  the  power  to  "  come 
again,"  is  complained  of  in  many  of  the  Courts 
of  Requests,  as  very  mischievous ;  and  I  happen 
to  know  that  it  has  been  suggested,  as  a  gene- 
ral measure  of  improvement,  to  make  one 
hearing  final.  As  to  reserving  points,  I  do  not 
see  any  mischief  in  the  sheriffs  not  doing  so. 
The  party  aggrieved  can  bring  his  complaint 
before  the  Court,  whether  it  be  reserved  or 
not. 

As  to  expense.    To  settle  this  your  "  Con- 
stant Reader"  and  I  ought  to  set  down  and  ana- 
lyse the  proceedings  of  a  fair  average  cause, 
not  taking  (as  the  advocates  of  "the  Local 
Courts  Bill"  generally  do)  the  simplest  case 
under  the  one  system,  and  the  most  complex 
under  the  other.    But  the  truth  is,  they  have 
never  yet  given  us  a  scale  of  fees  and  costs,  so 
that  we  have  no  test  of  comparison.    Hitherto 
we  have  only  had  vague  assertions  of  the  cheap- 
nessof  the  proposed  system,  and,  asto  the  Upper 
Courts,  allegations  caricatured  from  the  worst 
state  of  the  old  law.    Thus  the  "Constant 
Reader"  talks  of  60/.  as  if  it  were  an  existing 
minimum.    If  he  enquires  he  will  perhaps  find 
that,  under  the  proposed  scale  for  minor  ac- 
tions, 10/.  will  be  nearer  a  maximum,  that  is  for 
a  tried  cause, — than  his  60/.  minimum.    In 
causes  not  taken  to  trial,  judgment  will  be  got 
for  less  than  6/.,  and  your  correspondent  will 
surely  be  aware  that  a  great  proportion  of  the 
cases  which  used  to  go  to  trial,  will  not  do  so 
when  the  object  of  delay  cannot  be  thereby 
obtained.     The  grand   object  is  expedition, 
whatever  be   the  system   in  other  respects. 
The  expense  is  of  tar  less  importance.    But 
I  do  not  fear  comparison,  even  here.    I  can 
only  assert  my  conviction,  that  if  any  respect- 
able professional  assistance  is  to  be  allowed,  the 
fair  average  of  expense  will  be  full  as  low — I 
think  lower— on  the  Central  system,  than  on 
the  Local.    There  is  no  reason  whatever  why  it 
should  not ;  there  are  many  why  it  should.    I 
believe  that  all  proceedings,  Out  the  trial t(\vh\ch 
we,  therefore,  on  either  plan,  remit  to  the 
country,)    will   be    (like  other  measures  of 
business  requiring     cross    communications) 
cheaper  done  in  the  end  by  central  than  by 
district  machinery.    That  they  will  be  better 
done,  no  one  I  believe  who  knows  any  thing  of 
the  matter  will  doubt. 

Your  correspondent  observes  on  the  relative 
merits  of  the  supposed  systems  of  pleading 
aud  procedure  of  the  Upper  and  District 
Courts.  I  gather  from  his  language  that  his 
notions  are  very  loose  on  the  subject,  aud 
that  he  does  not  very  well  understaud  even  the 
words  he  uses ;  but  I  am  at  a  loss  to  know  why 
any  really  good  plan  is  not  just  as  applicable  to 
the  one  Court  as  the  other.  So  far  as  I  could 
ascertain  Lord  Brougham's  plan  of  pleadings, 
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it  was  a  very  bad  and  costly  one ;  by  which,  in 
order  to  attain  a  brevity  or  simplicity  of  plead- 
ing, the  plaintiff  was  in  all  cases  obliged  to 
prove  his  case,  whether  the  defendant  resisted 
it  or  not.  A  system  more  calculated  to  create 
unnecessary  cost  and  vexation  could  hardly  be 
devised. 

Your  correspondent,  it  may  be  observed,  uses 
the  stale  artifice  of  talking  of  "  cheap  justice  to 
the  nettdy"  just  as  we  have  heard  the  shallow  rhe- 
torical artifice  of  declaiming  on  the  "pwr  man's 
bill ;"  whereas  the  fact  is,  that  the  evidence 
quoted  for  the  bill  was  nearly  all  from  people 
who  complained  that  they  could  not  swallow 
up  their  needy  debtors  almost  without  shadow 
or  form  of  law.  In  ninety-nine  cases  out 
of  one  hundred,  the  operation  must  be  against 
the  needy,  and  a  thousand  poor  men  will  suf- 
fer for  one  who  gains  by  facilitating  legal  pro- 
ceedings. If  the  cost  of  law  can  be  reduced 
to  the  extent  some  have  professed,  which  I 
very  much  doubt,  I,  for  one,  should  greatly 
doubt  the  policy  of  the  measure.  Its  operation 
must  be  greatly  to  increase  the  facilities  and 
temptations  to  injudicious  credit,  already  too 
common.  lam  one  who  think  this  very  question- 
able policy,  and  that  it  would  often  be  far  better 
to  consider  the  customers'  means  before  credit 
given,  than  in  the  attorney's  office  afterwards. 
Does  your  "  Constant  Reader"  know  that  some 
very  intelligent  men  who  have  seen  the  opera- 
tion of  such  a  system,  have  contended  that  the 
forbidding  all  legal  remedy  whatever  for  small 
debts  would  be  far  better,  and  work  less  injury 
to  the  community.  I  know  I  am  not  singular 
however  in  my  opinion, — not  among  lawyers, 
but  among  commercial  men  of  great  experi- 
ence,— and  at  any  rate  I  do  not  fear  contradic- 
tion from  any  rational  man  (who  has  enquired 
as  to  the  result  on  society  when  the  experiment 
has  been  tried)  in  deprecating  the  extension  of 
the  jurisdiction  of  summary  Local  Courts  to 
cases  of  tort,  trespass,  slander,  &c.  It  cannot 
be  said  that  there  is  any  call  for  opening  the 
door  to  a  flood  of  litigation  on  such  subjects ; 
in  which,  if  men  are  encouraged  to  go  to  law, 
by  a  removal  of  all  its  hazards  and  inconveni- 
ences, there  never  will  be  a  want  of  occasion. 

While  noticing  the  subject  of  expense t  I 
should  add,  that  I  have  always  understood  the 
opposers  of  Lord  Brougham's  wide  scheme  as 
fully  ready  to  concede  to  every  district  (where 
the  inhabitants  themselves  desired  it)  a  well 
regulated  Court  of  Requests  for  very  small  debts 
There  would  be  little  trouble  in  framing  a 
general  act ;  whose  provisions  should  be  appli- 
cable to  any  district  where  the  inhabitants, 
under  certain  formalities,  desired  it ;  the 
officers  being  chosen  locally ;  and  paid  either 
by  the  district  or  out  of  moderate  fees  re- 
ceived in  the  Court. 

Your  correspondent  is  indignant  as  to  the 
observations  often  made  with  regard  to  patron- 
age. 1  do  not  consider  it  an  objection  of  vital, 
though  it  certainly  is  of  very  great  importance. 
The  principle  of  centering  all  appointments  in 
bankruptcy,  &c.  in  London,  has  already  been 
carried  to  an  unnecessary,  and  in  some  respects 
debasing  extent.    It  is  quite  a  new  thing  to 


have  country  barristers  and  solicitors  obliged 
to  sue  the  authorities  in  London  for  branches 
of  their  business,  which  they  before  owed  to 
their  talents  and  reputation  ;  and  in  contem- 
plation of  which  they  have  been  educated  at 
great  cost,  and  pay  heavy  duties.  It  is  at  least 
very  undesirable  to  carry  this  any  further,  if 
it  can  be  avoided. 

It  is  easy  to  s  ly  that  the  present  Chancel- 
lor's disposition  sincerely  is  (as  I  firmly  believe 
it  to  be),  to  do  the  best  he  can  in  the  exercise 
of  such  powers.  But  it  is  much  easier  to  guard 
against  abuse  when  these  appointments  are  first 
made — all  in  a  lump,  when  everybody's  eyes 
are  open — than  to  secure  proper  appointments 
hereafter,  as  casual  vacancies  occur.  Can  any 
one  doubt,  for  instance,  as  to  the  case  of  offi- 
cial assignees,  that  there  have  been  times — and 
no  doubt  they  will  come  again — when,  as 
vacancies  occur,  these  posts  would  be  jobbed 
according  to  city  interests?  It  is  curious,  too, 
that  your  correspondent  should, — as  a  ground 
for  selecting  the  Chancellor  as  the  depository 
of  all  this  patronage,  which  he  must  in  the 
nature  of  things  often  exercise  at  hap  hazard — 
select  the  very  instance  in  which  he  professed 
to  repudiate  it  from  himself,  as  being  incompe- 
tent to  discharge  it  properly,  and  therefore  let 
it  devolve  on  other  persons. 

But  does  any  regard  to  present  persons 
tend  to  settle  the  constitutional  question  in- 
volved ?  Great  as  the  Chancellor's  virtues  are, 
is  he  to  live  for  ever  ?  "  Think'st  thou,  because 
thou  art  virtuous,  there  shall  be  no  more 
cakes  and  ale?"  may  be  said  in  more  senses 
lhan  the  dramatist's.  Is  the  time  come  when 
good  things  will  not  be  good ;  that  relationship 
and  interest  will  be  abandoned  as  motives ;  and 
that  we  can  be  secure  that  we  shall  not  hereaf- 
ter have  these  district  appointments  jobbed  out 
according  as  one  party  or  another  is  upper- 
most ?  What  does  your  correspondent  say  to 
the  Welsh  Judgeships,  Masterships  in  Chan- 
cery, \'C.  ? 

One  word  as  to  petitions.  I  reprobated 
an  attempt  to  agitate,  by  using  influence, 
to  get  up  petitions  on  a  subject  which  hitherto 
those  said  to  be  interested  have  shown  they 
really  care  nothing  about.  Your  correspond- 
ent gives  a  reason  why  "  opulent  merchants" 
take  no  part — namely,'  that  it  does  not  affect 
them.  Did  I  say  it  did  ?  My  observation  was, 
that  those  whom  it  trtmld  interest,  if  it  were 
what  its  friends  represent,  did  not  petition. 
He  might  as  well  give  us  a  reason  why  the 
bishops  do  not  petition,  as  talk  to  us  about  the 
"  opulent  mercuants." 

But  next  he  tells  us,  no  petitions  are  neces- 
sary. If  so,  then  1  submit  that,  though  for  a 
different  reason,  he  substantially  agrees  with 
my  conclusion.  They  are  nut  necessary.  They 
will,  if  sent  in,  arise  but  of  persuasion  and  sug- 
gestion, to  please  others,  not  out  of  the  peti- 
tioners' wants  or  feelings.  He  has  added  to 
my  observation,  which  was  that  the  course  pur- 
sued is  improper,  this  further  objection,  that  it 
is  a  useless  contrivance.  I  said  it  was  xcrovg 
in  principle ;  he  adds,  that  it  is  a  bland*,  r  in, 
policy. 
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I  hare  thus  entered  at  some  length  on  an 
explanation  of  my  views  ;  but  I  do  not  intend  to 
pursue  the  subject,  at  any  rate,  till  we  see  what 
new  form  the  plan  will  probably  assume. 

One  word,  however,  before  we  part,  as  to 
the  Chancellor's  rpeeck,  of  which  your  corre- 

2ondcut  reminds  us-  It  was  a  great  effort  ut 
idiasr  fault  $  but  not  such  a  difficult  task  as 
to  mend  any  of  those  defects  which  appear 
on  the  surface  of  institutions,  and  are  easier 
enumerated  and  magnified  than  satisfactorily 
redressed.  By  the  bye,  if  my  recollection 
serves  me  correctly,  though  he  then  pointed 
out  to  demonstration  the  evils  of  the  Welsh 
district  Courts  &nd  their  Judges,  he  then  made 
no  proposition  for  covering  the  country  with 
district  Judges,  who  must  necessarily  partake 
of  all  the  defects  which  he  then  so  forcibly 

pointed  out. 

B. 


SHERIFF'S  NEW  COURTS  FOR  £20 

DEBTS. 


A  paragraph  has  appeared  in  the  London 
and  many  of  the  provincial  papers,  stating  that 
a  question  had  arisen  whether  the  advocacy  of 
causes  in  these  courts  was  to  be  confined  to 
barristers,  or  open  to  attorneys  also.  We  are 
informed  that  the  question  arose  in  the  West- 
Riding  of  Yorkshire,  where  it  was  announced 
that  the  provincial  bar  intended  to  claim  the 
exclusive  right  of  advocacy.  Memorials  were 
presented  to  the  high  sheriff  from  the  solicitors 
of  Leeds,  Sheffield,  Doncaster,  Huddersfield, 
Halifax,  Wakefield,  and  several  other  towns  in 
the  Riding. 

The  memorial  from  Leeds  sets  forth  that 
the  great  object  of  the  act  of  3  &  4  W.  4,  c. 
42,  §  17,  for  trying  issues  where  the  demand 
does  not  exceed  20/.,  as  stated  both  in  the 
preamble  and  the  16th  sect,  is  to  lessen  the 
expense  of  trials.  That  this  was  more  espe- 
cially the  object  of  the  clause  which  relates  to 
the  courts  in  question,  appears  from  the  fatrd 
ChattceW*r>«  observations  on  introducing  the 
bill  to  the  House  of  Lords  on  the  7th  May 
last.  He  is  reported  in  the  Mirror  of  Parlia- 
ment to  have  said,  "  There  is  another  oower 
which  enables  the  Judges  to  direct  certain  issues 
to  be  tried,  if  they  shall  so  think  fit,  not  in  the 
present  expensive  manner  before  the  superior 
courts,  but  in  a  less  expensive  and  more  sum- 
mary manner  by  the  sheriff,  with  the  assist- 
ance of  juries,  in  the  ditlereut  county  courts." 

Amongst  other  points,  the  memorialists 
urged  the  following: 

It  is  impossible,  generally  speaking,  for  a 
party  to  plead  his  own  cause ;  and  if  it  were 
possible,  such  a  practice  would,  from  the  great 
disparity  of  talents  and  acquirements  between 
parties,  frequently  lead  to  extreme  inconveni- 
ence and  injustice.  The  employment  of  pro- 
fessional advocates,  as  a  general  rule,  will  be 
found  as  indispensable  in  the  Sheriff's  Courts 


as  it  has  been  found  in  others.  But  it  is  mani- 
fest, that  unless  the  rules  of  the  i  'ourt  be  so 
framed  as  to  place  that  imlispcnsuhle  assist- 
ance within  the  reach  of  suitors  at  a  very 
moderate  expense,  the  act  will  be  an  oppres- 
sion, instead  of  a  benefit,  to  those  for  whose 
sake*  it  was  passed. 

It  has  been  publicly  announced  that  the  bar 
have  signified  their  intention  to  attend  the 
Court 8 ;  and  as  a  rule  has  been  made  in  the 
Insolvent  Debtors*  Court,  giving  them  an  ex- 
clusive right  of  audience  there  whenever  they 
attend,  the  memorialists  expressed  their  hope 
that  such  a  rule  would  not  be  made  in  the  She- 
riff's Court. 

One  very  heavy  source  of  expense  to  suitors 
is  the  attendance  of  both  counsel  and  attor- 
neys on  the  trial  of  causes ;  of  necessity  giving 
rise,  both  directly  and  indirectly,  to  the  op- 
pressive increase  of  fees;  the  fees  of  the  attor- 
ney amounting  to  more  when  he  employs  a 
barrister  than  if  he  himself  advocated  the 
cause,  and  the  fees  to  counsel  being  wholly 
additional. 

The  effect  of  the  rule  in  the  Insolvent 
Debtors'  Court  has  been  to  increase  the  ex- 
penses to  such  a  degree  as  to  deter  most  cre- 
ditors from  attempting  an  opposition  to  an  in- 
solvent; and  a  similar  rule  in  the  Sheriff's 
Court  would,  for  the  same  reason,  deter  most 
creditors  from  resorting  to  it  for  the  recovery 
of  small  debts. 

The  introduction  of  such  a  rule  into  the 
Sheriff's  Court,  would  not  only  contravene  the, 
object  of  the  act,  but  be  an  innovation  on  the 
hitherto  invariable  practice  in  judicial  pro- 
ceedings before  the  sheriff;  in  all  which  pro- 
ceedings attorneys  have  imtnemorially  been 
allowed  to  act  as  advocates,  notwithstanding 
the  presence  of  barristers.  They  act  as  advo- 
cates in  County  Courts,  not  merely  in  suits  for 
sums  under  40* ,  but  in  actions  by  writ  of 
Justifies  for  sums  unlimited  in  amount;  a 
mode  of  proceeding  which,  after  falling  nearly 
into  disuse,  has  been  lately  revived  on  account 
of  its  greater  economy.  They  act  as  advocates 
in  the  same  courts  in  plaints  and  replevin, 
which  often  involve  legal  questions  of  consi- 
derable nicety ;  and  on  the  execution  of  writs 
of  inquiry  from  the  superior  courts,  on  which 
very  large  sums  frequently  depend. 

In  none  of  the  proceedings  before  the  sheriff 
are  counsel  prevented  from  acting  as  advo- 
cates, when  the  suitor  wishes  for  their  assist- 
ance. They  are  in  the  constant  habit  of  act- 
ing in  the  County  Courts,  (when  called  upon,) 
concurrently  with  attorneys. 

To  deny  to  attorneys  the  right  of  acting  as 
advocates  in  the  Sheriff's  Courts,  will  prevent 
the  respectable  part  of  the  profession  from 
practising  in  them,  except  in  the  few  cases 
where  they  cannot  avoid  it.  The  emoluments 
of  practice  in  these  courts,  if  reduced  as  low 
as  the  public  interest  requires,  must  be  too 
low  to  induce  any  attorney  of  eminence  to  un- 
dertake it,  without  the  additional  stimulus  of 
its  affording  him  an  opportunity  of  gaiuing 
some  distinction  as  an  advocate.  To  refuse 
this  opportunity  will  be  felt  by  the  profession 
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as  an  unmerited  degradation,  and  will  throw 
the  general  practice  of  the  Court  into  the 
hands  of  its  most  needy  and  least  reputable 
members. 

The  memorialists  state  that  they  have  no 
desire  that  counsel  should  be  excluded  from 
these  courts;  on  the  contrary,  they  think  it 
would  be  beneficial  that  in  these,  as  in  the 
County  Courts,  counsel  should  act  concur- 
rently with  attorneys,  leaving  it  to  the  discre- 
tion of  each  suitor  to  entrust  the  advocacy  of 
his  cause  to  his  own  attorney,  or  to  any  advo- 
cate he  may  select  from  either  branch  of  the 
legal  profession. 

The  memorial  abstains  from  offering  any 
suggestion  as  to  the  fees  to  be  allowed  to  advo- 
cates in  the  Sheriff's  Courts,  which  is  more 
within  the  province  of  the  taxing  officers  of 
the  superior  courts  than  of  the  sheriff;  but  it 
is  stated,  that  by  whatever  authority  they  may 
be  fixed,  the  memorialists  will  cheerfully  con- 
form to  such  regulations,  with  respect  to  them, 
as  may  be  deemed  most  conducive  to  the  inter- 
ests of  the  suitors. 

The  answer  of  the  High  Sheriff  to  this 
memorial  was,  that  he  saw  no  reason  whatever 
for  any  alteration  in  the  usual  custom  of  the 
County  Courts,  being  carried  into  the  new 
Local  Courts,  (so  to  style  them,)  as  regards 
the  allowing  attorneys  to  practise  equally  with 
barristers ;  and  being  fully  aware  of  the  addi- 
tional expense  which  would  be  necessarily  in- 
curred by  such  a  prohibition,  till  overruled  by 
higher  authority,  he  did  not  intend  to  make 
such  alteration. 

The  assessor  of  the  high  sheriff  communi- 
cated to  the  solicitors  at  Leeds,  that  Mr.  Justice 
Parke,  having  conferred  with  the  L*rd  Chan- 
cellor and  Mr.  Justice  Bosanquet,  who  was 
concerned  in  the  preparation  of  the  Bill  for 
the  Amendment  of  the  Law,  advised  that  he 
should  (as  the  assessor)  allow  writs  of  trial  to 
be  executed  as  writs  of  inquiry  were,  either 
barristers  or  attorneys  practising  as  advocates. 


MISCELLANEA. 


The  following  extracts  from  Mr.  H.  N. 
Coleridge's  "  Six  Months  in  the  West  In- 
dies," display  some  curious  particulars  of  the 
state  of  legal  matters  in  our  distant  posses- 
sions; and  may  furnish  a  hint  regarding  the 
retrograde  movements  in  legal  civilization 
which  are  contemplated  nearer  home. 


fully  to  the  bench,  than  may  be  justified  by  the 
occasional  style  of  the  bar  at  most  of  the  quar- 
ter sessions  in  England.  There  is  the  same 
abstinence  from  irregular  interruption,  the 
same  urbanity  towards  each  other,  and  the 
same  cheerful  submission  to  that  decision 
which  the  constitution  of  their  country  makes 
binding  on  them,  which  severe  critics  have 
predicated  of  the  junior  barristers  of  tbe 
mother  land.  Whether  the  colonial  bar  might 
not  still  improve  upon  their  English  model ; 
whether  a  superior  degree  of  decorum,  regu- 
larity, and  legal  gravity,  might  not  be  intro- 
duced; the  counsel  be  less  personal,  and  more 
argumentative ;  the  bench  less  easy  and  more 
profound,  may  deserve  the  consideration  of  all 
the  members  of  the  learned  profession  in  the 
West  Indies ;  they  ever  bearing  in  mind  that 
the  bench  and  the  bar  are  things  mutuo  dantvt 
et-recipientia  honorrm;  and  that  where  the  first 
is  not  respected,  the  second  is  usually  despised. 
P.  258. 


THE   COLONIAL  BAR. 

The  Court  House  at  Antigua  is  a  neat  and 
spacious  building,  and  contains  the  Chambers 
for  the  Council  and  Assembly,  and  a  hall  for 
the  administration  of  justice.  The  advocates 
wear  gowns  and  bands,  but  no  wig's:  and  I 
am  not  certain  that  they  keep  worse  order 
amongst  themselves,  or  behave  less  respect- 


COLONIAL   DELAT8  OF  JUSTICE. 

The  good  people  of  Anguilla  have  been 
living  for  a  long  time  in  a  curious  state  of  sus- 
pended civilization.  They  acknowledge  the 
English  laws ;  but  the  climate  is  said  to  induce 
fits  of  drowsiness  on  them,  during  which  jus- 
tice sleepeth  and  execution  tarrieth.  These 
periods  of  dormancy  are  occasioned,  and  arise 
from  no  very  definite  cause.  In  the  book  of 
the  deputy  provost  marshal,  after  recording 
that  a  writ  received  at  the  office  in  1809  was 
executed  in  1818,  it  is  thus  written:  "The 
reason  the  above  execution  was  not  previously 
levied  is,  that  there  was  no  place  of  confine- 
ment, and  that  the  laws  of  this  island  were 
lying  dormant  from  the  period  of  granting  the 
writ  until  instructions  were  received  by  the 
lieutenant  governor  from  the  captain  general, 
to  proceed  in  execution  of  the  laws  and  cus- 
toms of  the  island,  which  occurrence  took 
place  in  1818,  when  the  marshal  was  ordered 
to  do  his  duty,  and  made  this  attachment 
accordingly."  The  laws  having  awaked,  they 
were  troubled  with  such  an  immense  number 
of  writs  again,  that  the  poor  creatures  had  no 
time  to  eat  or  drink ;  whereupon  after  a  few 
months  wakefulness,  they  became  dormant 
again,  and  so  have  continued  for  the  last  six 
years.  In  1822,  indeed,  the  board  of  council 
formally  declared,  "  that  it  was  useless  to 
erect  themselves  into  a  court  of  judicature,  for 
want  of  a  jail." — Nullo  contentam  carcere 
Romam,  pp.  231, 232. 


COLONIAL   CRIMINAL   LAWS. 

The  jail  at  Nevis  is  just  such  another  hole 
as  the  one  in  Montserrat;  but  it  was  quite 
good  enough  for  two  of  its  inmates,  at  least 
while  I  was  in  Nevis.  These  two  wretches 
were  both,  I  think,  free  coloured  men,  and  as 
atrocious  criminals  as  ever  deserved  to  dance 
upon  nothing.  Many  slaves  had  at  different 
times  been  missing  from  different  estates; 
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scorch  had  always  been  made  upon  the  several 
occasions,  but  without  success,  and  it  was  sup- 
posed that  they  had  escaped  to  a  French  colony. 
The  fact  was  this :  these  two  men  used  to  per- 
suade a  slave,  whom  they  supposed  to  possess 
some  stock  in  money  or  otherwise,  to  run  away 
with  them  from  his  master,  assuring  him  thai 
they  would  take  him  off  the  island  to  a  ship, 
where  he  might  assert  his  freedom.  When 
they  had  gotten  their  victim  some  way  from 
land  in  a  boat,  they  used  to  throw  him  over- 
hoard.  It  is  frightful  to  think  how  many  poor 
creatures  they  hurled  in  an  instant  from  life  in 
this  manner;  at  length  one  man,  whom  they 
had  disposed  of  in  this  way,  was  by  some  act 
of  Providence  saved  from  drowning,  and  by 
his  means  in  the  end  the  murderers  were 
apprehended.  It  seems,  however,  that  there 
U  uo  law  to  punish  them  for  the  felonies  com- 
mitted on  the  sea,  and  the  evidence  was  im- 
perfect; and  I  understood  that  after  being 
kept  id  libitum  Nevisietuium  in  the  custody  of 
our  Lord  the  King,  in  his  aforesaid  jail,  these 
villains  must  be  let  loose  again.  It  is  said  by 
speculatists,  that  perpetual  imprisonment  is  a 
severer  punishment  than  loss  of  life :  if  so,  it 
may  be  a  reasonable  question,  whether  one 
year's  putrefying  in  the  prison  of  Charlestown, 
he  not  equivalent  to  captivity  for  life  in  any  of 
the  bridewells  of  the  great  Grand  Duke. — pp. 
206, 206. 


LIST  OF  NEW  PUBLICATIONS. 


The  Law.  of  Nations,  applied  to  the  Conduct 
and  Affairs  of  Nations  and  Sovereigns.  From 
the  French  of  Monsieur  de  Yattel,  2d  edition, 
by  J.  Chitty,  Esq.    Price  1/.  1*. 

The  Practice  of  the  Superior  Courts  of  Law, 
in  Personal  Action,  &c,  as  altered  by  the 
Amendment  Act,  and  Rules  of  Court,  &c, 
arranged  in  order  of  the  ninth  edition  of 
Tidd's  Practice,  with  an  Appendix  of  copious 
Forms  and  Index.  By  William  Tidd,  Esq. 
Price  15*. 

Lord  Brougham's  New  Orders  in  Chancery, 
together  with  Lord  Lyndhurst's  Orders,  as 
amended  by  Lord  Brougham,  and  the  two 
Acts  respecting  the  Officers  and  Regulation  of 
the  Court  of  Chancery.  By  S.  Atkinson,  Esq. 
Price  4m. 

A  Treatise  on  the  Practice  of  the  Court  of 
Chancery.  By  J.  S.  Smith,  of  the  Six  Clerks' 
Office.    Price  16*. 

The  Acts  relating  to  Real  Property,  passed 
2  &  3  and  3  &  4  VV.  4,  with  Tables  of  Des- 
cent, &c.    By  H.  Stalman,  Esq.    Price  6*. 

Reports  of  Cases  argued  and  determined  in 
the  Court  of  Common  Pleas  and  Exchequer 
Chamber,  in  Easter  and   Trinity  Terms,  3 


W.  4.    By  J.  B.  Moore  and  J.  Scott,  Esqrs. 
Vol.  3,  part  2.  Price  9#.  6d. 

Reports  of  Cases  relating  to  the  Office  of 
Magistrates,  determined  in  the  Court  of  King's 
Bench.  Parts  I.  &  II.  Easter  and  Trinity 
Terms,  3  W.  4.    Price  12*.  6d. 

Cases  of  Controverted  Elections  in  the 
Eleventh  Parliament  of  the  United  Kingdom. 
By  H.  J.  Perry  and  J.  W.  Knapp,  Esq.,  Part  IV, 
with  an  Index,  completing  the  volume.  Price 
4*. 

Reports  of  Cases  argued  and  determined  in 
the  Vice-Chancellor's  Court.  Vol  4,  Part  HI. 
By  N.  Simons,  Esq.    Price  9*. 


BANKRUPTCIES  SUPERSEDED* 
From  Nov.  22,  to  Dec.  17,  1888,  both  inclusive. 

Atkinson,  Hartley,  Newcastle-upon-Tyne,  Furnishing  Iron- 
monger. 

Barnard,  John,  Bristol,  Dealer  in  Horses.  ' 

Bryant,  John,  Watlington,  Sussex,  Draper  &  Grocer. 

Brewer,  Marmaduke,  Caerleon,  Monmouth,  and  also  of  New- 
port, Monmouth,  Fellmongcr. 

Brecknell,  Joseph,  Blackbrook  Park,  and  Skcnfrith,  Mon- 
mouth, Miller  &  Horse  Dealer. 

Chard,  Wm.  Butson,  Clutton  Inn,  Somerset,  Innkeeper. 

Dandy,  Geo.  Tarlton,  Lancaster,  Corn  Dealer. 

Hall,  Wm.,  Clements  Lane,  Lombard  Street,  Merchant. 

Stephenson,  Edward,  Liverpool,  Joiner  &  Builder. 

Thomas,  Rosser,  Gellygare,  Glamorgan,  Coal  Master. 


BANKRUPTS. 
From  Nov.  23,  to  Dee.  17, 1838,  both  imelmthe. 

Atkins,  John  Onesiphonis,  Cecil  Street,  Strand,  Bearding  & 

Lodging  House  Keeper.       Belcher,  Off.  Ass.  j     Messrs. 

Gauntiett,  Queen  Street,  Cheapside. 
Athetlon,  Wm.,  Everton.  near  Liverpool,  Merchant.    Pritt 

&  Co.,  Liverpool ;  Blmckstock  &  Bunct,  Serjeants*  Inn, 

Fleet  Street. 
Arnold,  Geo.,  Bath,  Somerset,  Innkeeper.      King  it  Wkita- 

kex,  Gray's  Inn  Square;  PhtpptU  Co.,  Shepton Mallet. 
Belts,  James,  Winchester,  Southampton,   Cabinet  Maker. 

Groom,  Off  Am.  :   Winter  &  Co.,  Bedford  Row. 
Brlsband,  Henry,  Birmingham,  Pearl  Button  &  Ornament 

Manufacturer.      Wright  &  Co.,  Tokenhouse  Yard  \  Lt- 

Jevre,  Birmingham. 
Brewer,  John  Francis  William,   Star  Corner,  Bermondsey, 

Victualler;  Ktane,  Bloom sbury  Square. 
Bradstock,  Wm.,  Mount.  Uuton-upon-Severn.  Worcester, 

Fanner,  &c.    White  &  P  kitmore,  Bedford  Row  j  ifoJrfj- 

vorth  &  Co.,  Worcester. 
Brown,  Wm.,  Suffolk  Lane,  Cannon  Street,  London*    and 

Pimlico,  Middlesex,  8tone  Merchant.    Groom,  Off.  Ass. 

Messis.  Selby,  Serjeants'  Inn,  Fleet  Street. 
Bishop,  Thomas,  Cheapside,  Glover  &  Haberdasher.     Wil- 

Umgkby,  Clifford's  Inn. 
Burdon,  John,  Bishop  Wearmouth,  and  Southwlck,  Dur- 
ham, Ship  Owner.   WiUon,  Sunderland ;  Jifo4£»o*,Broad 

Street  Buildings. 
Barnewall,  Robert,  Liverpool,  Merchant.     Kaddiffe  &  Co.t 

Liverpool ;  Adlimgton  &Co.,  Bedford  Row. 
Boulton.  John,  Redditch,  Worcester.  Robevon, 

Droitwich  &  Bromsgrove:  or,  Gregory,  Clements  Inn. 
Barber,  James,  Drury  Lane*  Draper  &  Mercer.    Biggemden, 

Walbrook;   Oar*,  Off.  Am. 
Bunkin,  John,-  Berner  Street,  Commercial  Road,  Carrier  h 

Carman.    Yonng,  Mark  Lane. 
Barber,  Sam.,  Drury  Lane,  Draper  &  Mercer.      Biggenden, 

Walbrook:  Clark,  Off.  Ass. 
Cussell,  Edmund,  sen.,  Croydon  &  Reigate,  Surrey,  Dealer 

in  Coals,  Salt,  &  Fuller's  Earth.      Walton  &  Sons,  Bou- 

verie  Street,  Fleet  Street,  &  Hammersmith. 
Croggon,  Wm.  Richard,    Bartholomew  Lane,  Auctioneer. 

Groom,  Off.  Ass. ;  Lame,  Argyle  Street,  Oxford  Street. 
Cook.  Thomas,  Stourport,  Worcester,  Grocer.       Jeninge  & 

Bolton,  Elm  Court,  Temple  j  Wintud,  Stourport. 
Clay,   Bradley,   Huddersfleld,    York,    Timber   Merchant. 

Battue  &  Co,,  Chancery  Lane  t  Htgkam,  Brighouse,  near 

Halifax. 
Clague,  Rob.,  Liverpool,  Joiner  &  Cabinet  Maker.      Taylor, 

Jtotcoe  &  Co.,  Bedford  Row  j  Wortkington,  Liverpool. 
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Bankrupts. 


Coward*  James,  Bath,  Linen  Draper.       Gibtom,  Off.  Am.  ; 

Hardjoick,  Lawrence  Lane,  Cncapside.  ■ 
Congfeve,  Henry,  College  Street,  Chelsea,  and  Queen  Street, 

Cheapside,  latent  Medicine  Proprietor*      Dt-a*,  Bruns- 

wick  square;  iurquand.  Off.  As*.  *  • 
Cumberlege,  John,  Jan.,  Old  "Broad  Street,  Stock  Broker. 

Knight,  Church  Court,  Clements  Lane  ;  -  "fVjJUinore,  Off. 

Aas. 
Danger;  Geo.,  Road,  North  Peth'erton,  Somerset, 'Maltster. 

Luvibond,  Bridgwater;  Pain,  Great  Marlborough  Street. 
Darragh,  Francis,  Li?erpool,  Joiner  &  Builder.       Tamer, 

•.  Liverpool  t  //arnsuii, Temple  Chambers'.  , 
Duncan,  Addison,  Shaw  Hill.  Halifax,  York,   Cloth  Mer- 
chant. .  Batty*  and  Co.,  Chancery  Lane ;  Adamn,  Brad- 

ford. 
Davidge,  Geo.  Bolwell,  New  Cut,  Blackfriar*  Road,  Printer. 

Jtickardum.  Ironmonger  Lane,  Cheapside. 
Davies,  JohnHooper,  Dowlais,  near  MerthyrTldvil, 


Jenktn*  6* 


Gla- 
Abbott,  New 


morgan,  Draper,  Grocer,  &c. 

Innj  Clarke  St  Son*,  Bristol.  k 

Davis,  David,  Castle  Street,  Houndsditch,  Silversmith  and 

Jeweller.    Abbott,  utf.  am.  ;  Jacob*,  Croshy  ou,uare. 
Fry,  Frederick  &  Henry,  Walcot,   Bath,  Butchers.      Wil- 
liam* St  Bethell,  Lincoln's  Inn  Fields ;  Grave*,  Bath. 
Flooks,  Geo.,  Melkkham,  Wilts,  lnnkee,«er.     Mess«s.  HrU 

dtr,  Clements  Inn  j  Boor,  Warminster  j  or  Stoat;  Brad- 

ford.   . 
Fear,  Wm.,  and  Henry  Coward,  Bath,  Upholsterers.  Suvcn*, 

Gray's  inn  Square  ;  Mabetjieui,  Bristol. 
Grundy,  John  and  Sam  .  Kirkby  Lonsuale,  Westmoreland, 

Blanket  &  Carpet  Manufacturers.        Cru$g$,  Verulain 

Buildings  ;  Preeton,  Lonsdale. 
Gibson,  Alexander,    High  Street,    Whiter hapel,   Grocer. 

Bttcker,  Off.  am.;    Hntch*n*on,  Crown  Court,  Thi  end- 

needle  Street. 
Gomcrsall,  Joseph,  Burlington  Arcade,  Piccadilly,  Umbrella 

Maker.    Humphrey*,  Newgate  Street. 
Hook,  James,  Canonbury  Square,  Islington,  and  of  Lloyd's 

Coffee  House.  Insuiance  Broker.  '  Kitchener,  Off.  Am.) 
•Hatldan,  Philpot  Lane,  Fenchurch  Sueet. 
'Harereaves,  Tho.,  jun.,  Waktfield,  York,  Money  Scrivener. 

.Scott,  Lincoln's  Inn  Fields;  Tuylur,  V\  akefield. 
Hdlbrook,  James  Northage,  Nottingham,  Lace  Manufac- 
turer.   YuUop,  BasiiiKhall  Sueet  ;  Parson*  &  Son*,  Not- 
tingham. 
Jardine,  John,  Haslingden,  Lancaster.  Druggist  and  Gro- 
cer.   Chilton,  Chancery  Lane  ;  Hnlton,  bolton. 
Johnson,  Wm.,  Hanley ,  Stafford,  J  ronmonger.        Holme  It 

Co.,  New  Inn  yBarileat,  Birmingham. 
James,  George  Frederick,  raddlngion  Street,  Marylebone, 

Grocer  &  Tea  Dealer.       Edwurd*,  Off.  am.  ;   Adduon, 

Verulam  Buildings,   Gray's  Inn. 
Jackson.  John,  jun.,  York.  Plumber  It  Glazier.       Afosou, 

Little  Friday  Street  ;  Ward,  jmn.f  York. 
Jordan, Thomas,  Goodte  Street,  Tottenham  Court  Road,  It 

Brighton,  Stusex,  Wine  Merchant  &  Victualler.       Ed- 

vara*,  Off.  Am.  j     IVUlUau*  &  Btthell,    Lincoln's  Inn 

Fields. 
James,  Henry,  Star  Street,  Edgware  Road,  Baker.      Green, 

Off.  Am.  ;  Sprigge,  Crawford  Street,  Marylebone. 
Kendatl,  Rob.,   Gloucester,  Draper.       a  Beckett,   Golden 

Square ;  Carter,  Gloucester. 
Lowe,  Joshua*.  West  Derby,  Lancaster,  Miller.   Lam  &  Son*, 

Liverpool  j  Taylor  fit  Komcoe,  Bedford  Bow. 
Last.  Mark,  and  William  Casey,  Great  Winchester  Street, 

McrclfantsV  Gree*,'  Off.'  Ass. ;  Jones,  Size  Lane. 
Lockyer,  Charles,  Strood,   Kent,  Linen  Draper;     Warne, 

Leaden  hktt  Street;  Lackingtou,  Off.  Am. 
Lancaster,  Thomas  Jacomb,   Cateaton  8treet,   Merchant. 

Green,  Off.  Am.  j     Swain  &  Co.,  Frederick's  Place,   Old 

Jewry. 
Lewis,  Richard  Smith,  Nottingham,   Lace  Manufacturer, 

Capet,  Gray's  Inn ;  Wortteorth,  Nottingham. 


Lines,  Augustus,  AyU  sbury,  Buck.:,  Grocer.       Gngton  k 

funnei an,  Angel  Court,  Ti.rogtnorton  Mrcet;     Clark, 

Olf.  Am. 
Laiog,  Geo.,  Liverpool,  Merchant.       Korri*,  Allen  fc  Co^ 

Great  Ormond  Street :   Taylvr,  Liverpool. 
Leighton,  John,  Nottingham,  Dealei  in  Paper  and  Small 

Wares.    Gregory,  Clement*  Inn ;  Wine  fc  Co.,  Notiiug- 

liam. 
Morse,  Sleptfen.  Kingston-upon- Thames,  Surrey,  Grocer. 

Kuchenmr,  Off  Am.;  Bell  St  Co.,  Bow  Churchyard. 
Mason,  Moses,  Ukestone,  Derby,  Tallow  Chandler.   Adam- 

ton,  Elv  Place,  Holborn;    «  iirtwre,  Olf»  am. 
Mills,  F»aucis  and  John,  Wood  Street,  Cheapside,  Whole- 
sale Slay  Manufacturers.       Steven*  St  Wkue,  Hauon 

Garden  ;  Cuawm,  Off.  Asa.  , 

Moss,  Wm.,  Monksberborne,  Southampton,   Carpenter* 

Builder.        Warne  &  Lewi*,  Basingstoke ;  WdUmghby 

Lancaster  Place.  Stiand. 
Monk  house,  Wm.  Jackson,   Monythusloyne,  Monmouth, 

Hour  fie  Bacon  Or  aler.      Walker,  N ewport ;  Adlmgton  k, 

Co.,  Bedford  Row.  . 

Oven.  John.  Dovor  Mieet.  Piccadilly,  Tailor.       Gtrea.  Off. 

Ass. }  IVangh,  Great  James  street. 
Ogden,  James,  and  Charles  Waluutey,   Hollmwond,   Lan- 
caster, Cotton  Spinners.      Walmtley  and  Co.,  Chancery 

Lauej  Loatdult  and  Co.,  Manchester.  ' 

Pound,  Thomas,   Bishopstone,  Wilts,   Baker.       Rowland, 

Kamsoury;  HU Her  an d  Co.,   Kaymond   Buildings. 
Powell,    Horatio  Kelson.  Chipping  Sodbury,    Gloucester. 

scrivener.      Levi*,  Field  Court,  Gray's  innj   Dnhxrty. 

Dursley. 
Priestley,  John,  sen.,  and  John  Priestley, jun.    Counter 

street,  Southwark,  Hop  Merchants.      Green.  Off.  Am.  ; 

Clnuonbt  Co.,  High  Street,  Southwark. 
Rawlings,  Rich.,  sen..  Wells,  Somerset,  *  etennary  Surgeon. 

PhrlmaSt  Co.,  Wells;   Alexander  and  Co.,  Carey  Street, 

Lincoln's  Inn.  M,...  •.  » i 

Sayre.John,  High  Street,  Shadwetl,  Middlesex,   «  Broad- 
way, Deptfonl,  Kent,   Cheesemonger.       Messrs.  G«Jr, 
,   Lothbury;    Graham,  Oil .  Ass.  -.-.,■»      v 

Stringer,  Edward.  Poplar,  Victualler.    .Bent,  King's  Bench 

Walk,  Temple.  .  _  _. 

Stevenson,  Strain,  Ramsgate,  Kent,  Linen  Draper.       *«• 

vara*.  Off.  Am.  j   !..«•»«/,  Crown  Court,  cheapside. 
Sant,  Wm.,  Adelphi  Wharf,  Westminster.  &Orme  Squire, 

Bayswater,  Coal  Merchant      Gitmm,  Off.  Am.  ;    By*, 

Ely  Place.  .  „         _      . 

Spearman,  Benj..  Birmingham,  Grocer,  fcc.       Caaem,  Gra)  s 

lun  i  JJanaoa,  Blimragham.  „   _. 

Smith,  ^  m.,  Sheffield,  York,  Builder  St  PobUcsm.     BoUf* 

St  Co..  Chancery  Lane;  Dit ox, Sheffield. 
Scott,  Wm.,  Finsbury  Circus,  and  of  the  Baltic  Coffee  House 

in  the  City  of  London,  Merchant.       Abbott,  Off.  Ass. ; 

Hudwn,  King  Street,  Cheapside.  sks-i— «■ 

Stockman,  Geo-.Tortsea,  Hanu,  Linen  Draper.      Kitchener, 

uff.  Am.  ;  Hardvuk,  Lawrence  Lane,  Cheapside. 
Schoneld,  John,  jun..  Rochdale  Lantastrr,    ^<»UcJJM** 

nufacturer.        Wood*,  Rochdale {    Morris,  ^1'leu,  fc  to.. 

Great  Ormond  Street. 
Shlllito,  Michael,  sen.,    Beal,    Kelllngton,  York,  Dealer. 

Banner  h  Son,  Gray's  Inn ;  Bag  fond  &  Co.,  Hull. 
Slater,  Joseph,  Peppard,  near  Henley-uppn-r^aaaea,  ceai 

.Merchant.     Grrvoai,  Off,  Am.;   Barker  St  Co.,  Mark 

Trahn,  Christian. Frederick, jun.,  Mark  Lane,  London,  Mer- 
chant.   Druce  and  Son*,  Billiter  Square. 

Wright,  Charles,  Dover,  Kent.  Innkeeper.  Kennett,  Dorer; 
Havkin*  and  Co.,  Care*  Street,  Lincoln's  Inn. 

Williams,  William  Rowland.  East  Retford,  N«*ti»gna«, 
kpirit  Merchant ;  Hawkint  and  C».,  New  Boawell  Court, 
Lincoln's  Inn;  Codd  and  Heaton,  Gainsburgh. 
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-"  Quod  majris  ad  nos 


Pertinet,  et  oeschre  malum  est,  agitamus. 


Ho  HAT. 


THE  REAL  PROPERTY  COMMIS- 
SIONERS' REPORT  ON  A  GENE- 
RAL  REGISTRY. 


Thk  General  Registry  Question  is  now 
again  coming  forward  for  discussion — it 
stands  the  most  prominent  among  the  many 
legal  notices  of  motions  for  the  ensuing  Ses- 
sion of  Parliament,  and  a  very  general  in- 
terest has  been  excited  concerning  it,  as 
well  in  the  profession,  as  the  public.  The 
foundation  of  the,  Registry  Bill,  so  often 
printed,  is  the  Report  of  the  Commissioners 
on  the  subject,  and  to  that  we  therefore 
apply  for  the  reasons  of  the  measure ;  and 
we  submit  that  if  we  can  prove  these  to 
be  unsatisfactory,  we  shall  have  done  some- 
thing towards  the  decision  of  the  question. 
We  shall,  therefore,  proceed  to  examine 
them. 

The  Report  commences  by  assuming  the 
point  in  dispute.  "  It  is  obvious,"  say  the 
Commissioners,  "  that  a  documentary  title 
cannot  be  complete  unless  the  party  to 
whom  it  is  produced  can  be  assured  that  no 
document  which  may  defeat  or  alter  the 
effect  of  those  which  are  shown  to  him  is 
kept  out  of  sight.  It  follows,  that  means 
should  be  afforded  by  the  law  for  the  mani- 
festation of  all  the  documents  necessary  to 
complete  the  title,  or  for  the  protection  of 
purchasers  against  the  effect  of  any  docu- 
ments which,  for  want  of  the  use  of  such 
means,  have  not  been  brought  to  their 
knowledge;  in  other  words,  that  there 
thould  be  a  General  Registry"*  But  it 
should  at  any  rate  have  been  proved,  before 
we  can  admit  the  consequence,  that  there 

*  We  cite  from  out  own  Appendix.  P.  1. 
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are  no  other  means  for  assuring  a  party  to 
whom  a  documentary  title  is  produced  that 
it  is  complete,  except  a  General  Registry. 
We  think  there  are  other  means.  The  in* 
genious  plan  of  Mr.  R.  G.  Hall,  of  which 
we  have  given  a  full  account,b  whatever 
other  defects  it  may  have,  would  prevent 
ignorance  of  the  existence  of  any  docu- 
ment which  was  not  produced ;  and  other 
plans  have  been  and  might  be  devised ;  so 
that  it  does  not  follow,  that  a  Registry  must 
be  established  to  render  a  documentary  title 
complete. 

But  we  will  admit  that  a  Registry  is  the 
most  perfect  plan  that  can  be  invented  for  the 
purpose;  the  question  of  course  then  arises, 
whetherthe  evil  itis  intended  to  remedy  really 
exists;  whether  in  feet,  according  to  the  pre- 
sent practice,  all  the  documents  respecting  a 
title  are  not  produced  ?  And  this  brings  us  to 
the  evils  mentioned  by  the  Commissioners, 
which  are  to  be  cured  by  a  Registry,  "  the 
most  important  of  which  is  the  insecurity 
of  title."  p.  2. 

With  respect  to  the  insecurity  of  titles 
arising  from  the  suppression  or  loss  of 
deeds,  we  are  free  to  admit  that  a  strong 
theoretical  case  is  made  out  by  the  Report. 
A  great  many  instances  of  fancied  fraud 
and  injustice  are  cited,  which  may  arise  in 
cases  of  settlements  and  mortgages.  It 
is  said,  "  The  settlor  or  mortgagor  may  have 
been  the  absolute  owner,"  &c. ;  "  The  set- 
tlor  or  mortgagor  may  be  heir/'  &c.  And 
to  the  instances  imagined,  a  lively  fancy 
might  perhaps,  with  some  trouble,  make 
some  additions ;  but  those  given  are  merely 
adduced  as  "  cases  in  which  false  titles  are 


*  See  5  L.  O.  294. 
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most  easily  made  by  suppression  of  docu- 
ments ;"  that  is,  can  be  made,  for  the  Com- 
missioners do  not  Bay  that  they  ever  were 
so.  In  the  same  manner,  having  thus  dis- 
posed of  fraudulent  concealment,  they  ob- 
serve, with  respect  to  deeds  kept  back  by 
mistake  or  accident,  "  It  is  important  to 
observe,  that  the  same  mischief  may  arise 
without  intentional  suppression  or  fraud, 
from  accident,  inadvertence,  or  ignorance. 
The  deed  not  produced  may  have  been  mis- 
laid or  forgotten ;  it  may  have  been  executed 
by  a  deceased  party  and  deposited  with  a 
stranger,  and  its  existence  may  be  unknown 
until  it  is  casually  discovered  ;  or  it  may 
have  been  omitted  to  have  been  brought 
forward  by  the  person  in  whose  custody  it 
was,  from  his  not  knowing  the  nature  of 
the  deed,  or  not  understanding  its  effect." 
p.  3. 

But  we  submit  that  these  hypothetical  cir- 
cumstances are  not  sufficient  to  warrant  the 
important  alteration  recommended.  The 
evil  must  be  proved  to  exist ;  its  possibility 
of  happening  is  not  sufficient.  The  giants 
to  be  laid  low  must  be  proved  to  be  genuine 
flesh  and  blood,  and  not  phantoms  conjured 
up  for  the  purpose.  Let  us  see,  therefore, 
alter  these  vivid  statements  of  possible 
grievances,  how  many  instances  are  adduced 
of  actual  hardship  arising  from  the  present 
system;  and  it  must  be  recollected,  that 
with  the  ample  powers  given  to  the  Com- 
missioners to  collect  evidence,  the  laudable 
energy  c  with  which  they  exercised  it,  cou- 
pled with  the  anxious  feeling  on  the  subject 
which  existed  in  the  minds  of  many  mem- 
bers of  the  profession,  it  cannot  be  said,  that 
if  such  cases  existed  they  would  not  have 
been  produced.  It  will  be  seen,  however, 
that  ready  as  the  learned  Commissioners  were 
to  suppose  circumstances  in  which  fraud  or 
accident  might  exist,  the  persons  examined 
were  rather  costive  in  producing  facts  to 
warrant  them. 

•'  No  doubt,"  they  say,  "  can  be  enter- 
tained, that  the  mischiefs  which  might  be 
expected  to  flow  from  such  a  state  of  things, 
exist  to  an  extent  which  would  alarm  the 
holders  and  purchasers  of  land,  if  they  were 
aware  of  the  risk  to  which  they  are  ex- 


c  "  In  order  to  assist  our  judgment,  we  have 
extensively  circulated  amongst  the  members 
of  the  profession  of  the  law,  questions  relating 
to  the  general  measure,  and  to  various  mat- 
ten  of  detail  connected  with  it.    These  have 

S reduced   communications   of    great   value. 
fany  gentlemen  have  attended  us  and  under- 
gone examination."  p.  2. 


posed."  And  that  "  in  a  great  number  of 
circumstances,  estates,  and  especially  secu- 
rities for  money,  are  defeated  in  conse- 
quence of  latent  defects  of  title  arising  from 
the  nonproduction  of  documents."  p.  3. 

Inen  follows  a  curious  reference  to  the 
evidence  taken  on  the  subject. 

"  An  examination  of  the  Appendix  to 
this  Report,  and  of  that  to  our  former  Re- 
port, we  believe,  will  afford  abundant  evi- 
dence on  this  head,  although  it  is  to  be  ob- 
served, that  owing  to  various  causes,  U  is 
dificuit  to  produce  many  instances  well  au- 
thenticated." p.  3. 

And  the  whole  allusion  to  the  evidence 
is  closed  by  the  general  observation — "  It 
may  be  confidently  said,  however,  that  there 
is  scarcely  a  professional  man  of  considera- 
ble standing,  who  has  not  met  in  his  own 
practice  with  instances,  or  at  least  had 
some  brought  within  his  observation." 

It  will  be  seen  -then,  that  the  statement 
of  the  Case  is  not  at  all  supported  by  the 
witnesses.  We  are  very  willing  to  com- 
pliment the  Commissioners  on  their  inge- 
nuity in  conceiving  cases  in  which  injustice 
may  happen ;  but  we  should  have  preferred 
their  being  drawn"  from  fact  rather  than 
fancy.  In  the  same  way  we  might  imagine 
all  possible  grievances  which  may  happen 
from  a  General  Registry.  We  also  can 
call  spirits  from  the  vasty  deep;  but  we 
prefer  arguing  the  question  without  resort- 
ing to  our  powers  of  imagination.  We 
prefer  the  substantial  forms  of  the  many 
eminent  persons  of  all  branches  of  the  pro- 
fession, who  were  examined  both  by  the 
Commissioners  and  by  the  Select  Committee 
of  the  House  of  Commons.  Their  evidence 
we  have  already  digested4 ;  and  thus  sup- 
ported, we  say  that  not  only  are  the  ima- 
ginary instances  put  by  the  Commissioners 
not  borne  out,  but  they  are  expressly  ne- 
gatived. The  very  large  majority  of  the 
gentlemen  examined  gave,  as  the  result  of 
their  professional  lives  and  experience,  that 
the  fraudulent  suppression  of  deeds  did  not 
exist ;  that  the  loss  of  deeds  rarely  occurred ; 
that  the  few  exceptions  to  this,  merely  proved 
the  general  rule;  and  that  if  such  things 
existed,  they  must  have  known,  or  heard  of 
them.  When,  therefore,  the  learned  Com- 
missioners say  that  "  the  most  important 
evil "  of  the  present  system  "  is  the  insecu- 
rity of  title,"  they  surely  mean  that  it  is  an 
actual,  and  not  a  fancied  one ;  that  it  does, 
and  not  that  it  may  exist.  They  cannot 
propose  a  measure,  which  they  admit  will 


«  See  5  L.  0.358,369. 
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work  a  most  effectual  change  in  the  whole 
law  of  property,  for  the  purpose  of  meeting 
hypothetical,  and  not  substantial  cases  of 
injustice. 

We  venture  to  assert,  that  if  this  be  the 
most  important  evil  of  the  present  system, 
that  the  disease  is  better  than  the  remedy. 
The  existing  practice,  and  the  evidence  in 
its  favour,  shows  more  than  any  other  thing 
that  we  can  think  of,  the  honourable  state 
of  feeling  with  respect  to  transactions  re- 
lating to  property  which  exists  in  the  pro- 
fession. The  frauds  and  mistakes  imagined 
by  the  Commissioners  do  not  exist,  because 
their  occurrence  would  degrade  and  ruin  any 
practitioner  found  guilty  of  them ;  they  will 
never  exist  so  long  as  this  feeling  exists, — 
do  it  away,  and  you  will  reduce  these 
transactions  to  a  system  of  trick,  shuffle, 
and  chicanery j  you  will  establish  here  the 
very  system  which  now  exists  among  the 
great  mass  of  Irish  practitioners,  where  he 
who  overreaches  most  is  considered  the 
cleverest  and  most  skilful  man ;  establish  a 
Registry,  and  with  it  will  grow  up  a 
thorough  distrust  in  all  professional  trans- 
actions, and  the  necessary  consequence  of 
this,  an  absence  of  fair  and  honourable 
dealing;  we  assert  that  this  honourable 
feeling  now  exists  among  professional  men 
in  England ;  that,  except  in  some  fewcases, 
it  is  not  to  be  found  in  Ireland ;  moreover 
we  assert,  that  in  the  latter  country  its 
absence  arises  mainly  from  the  establish- 
ment of  a  General  Registry ;  and  we  be- 
lieve our  opinions  will  be  borne  out  by 
most  persons  having  actual  experience  on 
the  subject. 

After  thus  alluding  to  the  chief  supposed 
evil  of  the  present  system,  the  Commission- 
ers proceed  to  notice  the  means  now  taken 
in  practice  to  guard  against  it ;  and  if  we 
are  right  in  stating  that  the  evil  itself  does 
not  exist,  it  will  be  admitted  that,  even  if 
the  remedy  be  not  a  specific,  it  is  sufficient 
for  the  purpose. 

Hie  Commissioners,  however,  discuss  at 
length  the  present  practice  of  assigning 
terms  as  a  protection  against  all  concealed 
charges  and  incumbrances,  which  they  ob- 
ject to,  as  occasioning  "  expense,  delay,  and 
difficulties."  p.  6.  We  admit  that  these  do 
in  some  instances  accompany  the  present 
practice.  In  the  great  majority  of  cases, 
however,  the  assignment  of  the  term,  which 
generally  affords  a  complete  protection,  is 
attended  by  none  of  these  disadvantages, 
but  simply  increases  the  length  of  the  prin- 
cipal deed  a  few  folios. 

We  prefer  the  present  plan,  therefore,  to 


that  which  is  proposed  to  be  substituted, 
because  a  General  Registry  must  in  every 
case  occasion  expense  and  delay,  and  must 
in  many  cases  be  attended  with  difficulties ; 
and  if  we  wished  an  authority  for  this  our 
choice,  we  might  find  it  in  the  words  of  the 
Report,6  although  not,  we  think,  in  its 
spirit. 

Besides  the  disadvantages  of  "  expense, 
delay,  and  difficulties,"  to  which  the  Com- 
missioners think  the  present  protection  is 
exclusively  exposed,  (for  if  not  exclusively, 
of  course  their  objections  mean  nothing,) 
they  say  that  it  is  also  rendered  precarious 
by  the  rules  of  equity  respecting  notice,  and 
by  the  doctrine  of  presuming  the  surrender 
of  terms. 

Now,  as  to  the  doctrine  of  notice,  we  are 
perfectly  willing,  and  hove  repeatedly  urged, 
that  it  should  receive  the  consideration  of 
the  Legislature,  with  a  view  to  its  modifica- 
tion ;  and  the  learned  Commissioners  would 
not  have  ill-bestowed  their  time  if  they  had 
considered  the  subject  with  a  view  to  plac- 
ing it  on  a  better  footing  This  it  is  ob- 
vious can  be  done,  and  done  only  by  an  act 
of  the  Legislature ;  and  we  need  not  resort 
for  the  purpose  to  the  sidewind  of  a  General 
Registry. 

With  respect  to  the  objection  arising 
from  the  doctrine  of  presuming  the  sur- 
render of  terms,  we  are  happy  to  be  able  to 
give  a  complete  answer  to  it ;  and  we  shall 
first,  therefore,  quote  the  passage  from  the 
Report :  — 

"  When  the  purposes  for  which  a  term  was 
created  are  satisfied,  Courts  of  Law,  with  a 
view  to  expedite  justice  and  save  expense,  fre- 
quently direct  or  leave  a  jury  to  presume  its 
surrender,  and  by  that  6ction  are  enabled  to 
determine  the  question  betweeu  the  litigant 

Parties,  as  if  the  legal  and  equitable  estates 
ad  never  been  separated.  But  alt  hough  this 
fiction  may  be  resorted  to  without  prejudice 
to  the  rights  of  parties  where  a  term  is  merely 
attendant  by  construction  of  equity,  it  was 
always  considered  that  the  presumption  could 


e  "  Innovation  on  a  complicated  and  long"  esta- 
blished system,  such  as  that  of  our  law  of  Real 
Property,  must  be  productive  of  many  incon- 
veniences, permanent  or  temporary,  and  may 
be  attended  with  evils  difficult  to  be  prevented 
or  even  to  be  foreseen.  It  should  lie  shewn 
that  the  existing  evils  ore  great 9  and  it  should 
he  made  out  to  a  reasonable  degree  of  certainty, 
which  must  he  founded  on  a  careful  investiga- 
tion of  facts  and  mature  deliberation*  that  the 
proposed  remedy  is  practicable,  and  thai  it  will 
be  effectual;  that  it  is  the  best  that  can  be  de- 
vised,  and  that  it  wilt  not  in  itself  be  an  evil  or 
productive  of  evils  equal  or  nearly  equal  to  those 
against  which  it  is  provided*9  p.  1. 
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not  be  extended  to  a  term  assigned  expressly 
in  trust  to  attend  the  inheritance.  But  in  op- 
position to  the  practice  of  counsel  for  a  long 
series  of  years,  recent  determinations  have, 
against  the  opinions  of  many  eminent  lawyers, 
supported  the  presumption  of  the  surrender  of 
terms  even  after  they  had  been  assigned  in 
trust  to  attend  the  inheritance.  If  these  deci- 
sions are  to  prevail,  the  whole  system  of  pro- 
tection by  the  assignment  of  terms  will  be 
deranged;  for  there  are  very  few  old  terms 
which,  from  some  circumstances,  after  the 
assignment  to  attend  the  inheritance,  may  not 
be  presumed  to  have  been  surrendered.  Doe 
v.  ITrifht,  2  Barn.  &  Aid.  710 ;  Doe  v.  IJilHet, 
ibid,  782 ;  Bartlett  v.  Downes,  3  Barn.  &  Ores. 
616."  p.  8. 

Since  the  publication  of  the  Report,  the 
cases  cited  have  been  distinctly  overruled 
by  the  Judges  who  decided  them,  Lord  Ten- 
terden  and  Mr.  Baron  Bayley ;  (see  Doe  d. 
Blacknell  v.  Plowman,  2  B.  &  Ad.  573; 
Day  v.  Williams,  2  C.  &  J.  460 ;)  and  the 
rule,  stated  by  the  Commissioners  as  the 
settled  and  satisfactory  practice  of  convey- 
ancers, has  been  restored.  This  objection 
to  the  present  system,  therefore,  at  any  rate 
no  longer  exists. 

The  Commissioners  then  proceed  to  point 
out  what  they  consider  another  imperfection 
in  the  protection  of  a  term  of  years — that 
it  does  not  apply  to  every  species  of  pro- 
perty ;  but  here  they  overlook  the  nature  of 
the  remedy  which  they  propose. 

"  There  are  many  cases  of  secondary  and 
partial  interests  in  real  property,  for  which 
the  protection  we  have  been  considering 
cannot  be  obtained.  Dearie  v.  Hall,  Love- 
ridge  v.  Cooper,  3  Russ.  1."  p.  9. 

But  they  certainly  forget  that  the  Regis- 
try they  propose  is  not  to  apply  to  all  kinds 
of  property ;  and  it  is  not  a  little  singular 
that  the  property  involved  in  the  cases 
cited  would  not  have  been  within  its  opera- 
tion had  it  been  established,  as  it  was  per- 
sonal property ! 

On  the  whole,  we  cannot  think  that  the 
Commissioners  have  in  any  way  either 
made  out  the  "  most  important  evil,"  or 
weakened  our  confidence  in  the  present 
remedy  for  it,  did  it  exist.  We  shall 
shortly  turn  our  attention  to  the  minor  evils 
which  it  is  supposed  a  Registry  will  cure. 

J.  t 


ON  THE  ALTERATIONS  MADE  BY 
THE  NEW  ORDERS  IN  CHAN- 
CERY> 

The  New  Orders  of  the  21st  of  December, 
1833,  which  we  printed  in  our  last  number, 


are  expressly  directed  to  be  in  substitution 
of  those  of  the  26th  of  November,  1833  ;ft 
which  latter,  therefore,  so  far  as  they  differ 
from  the  former,  are  to  be  considered  re- 
pealed. Without  stopping  to  inquire  whe- 
ther it  would  not  have  been  better  to  have 
postponed  the  issuing  of  any  of  the  Orders 
until  the  whole  were  completed,  or  whether 
the  whole  body  should  not  have  been  com- 
pleted on  the  26th  of  November  last,  we 
shall  proceed  briefly  to  point  out  the  altera- 
tions made  in  the  practice  of  the  Court  of 
Chancery  by  these  newly  issued  Orders, 
which  are  in  fact  very  considerable. 

The  New  Orders  relate  to— I.  The  Sub- 
poenas, and  the  Forms  and  Service  thereof, 
and  the  Fees  to  be  allowed  for  the  same. 
II.  Bills  of  Revivor.  III.  Taking  out  a 
Dedimus.  IV.  Time  for  Answering,  &c. 
V.  The  Common  Injunction.  VI.  Amend- 
ments. VII.  The  new  Duties  of  the  Mas- 
ters. VIII.  Motion  to  Dismiss.  IX.  Re- 
gistrars. X.  Recitals.  XI.  The  Accountant 
General's  Office.  XII.  Petitions  at  the 
Rolls.  XIII.  The  Reports  and  Entries 
Office.  XIV.  Office  Copies.  XV.  Inter- 
rogatories. XVI.  Masters  Extraordinary 
in  Chancery.  XVII.  Fees.  And  XVIIL 
Officers  of  the  Court. 

I.  The  three  first  Orders  are  precisely 
the  same  as  the  three  first  Orders  of  the 
26th  of  November.  The  fourth  is  also  the 
same  as  the  fourth  of  the  26th  of  November, 
except  that  it  omits  the  latter  clause,  which 
directs  that  a  sum  of  12*.  6d.  shall  be  the 
amount  allowed  in  costs  for  each  subpoena, 
and  the  fifth  of  the  New  Orders  is  substi- 
tuted for  this  clause.  This  fifth  Order 
directs  that  every  subpoena,  other  than  a 
subpoena  duces  tecum,  shall  contain  three 
names  where  necessary  ,b  and  that  a  fee  of 
1 2s.  6d.  shall  be  allowed  in  costs  for  every 
subpoena  duces  tecum,  including  the  precipe, 
attendance,  and  sum  for  sealing,  and  5s.  lOd. 
for  all  other  subpoenas ;  and  in  addition  to 
this,  the  solicitor  is  to  be  allowed  the  fees 
mentioned  ante,  p.  145 ;  and  also  in  Order 
6,  ante,  p.  145. 

The  seventh  Order  is  entirely  new,  and 
relates  to  the  service  of  the  subpoena,  and 
to  its  alteration  in  the  interval  between  its 
having  been  sued  out  and  its  service.  This 
latter  provision  will  be  found  useful. 

II.  The  eighth  Order  is  also  new,  and 
directs  that  when  a  defendant  is  in  custody 


*  Printed  ante,  pp.  71 — 74 ;  and  commented 
on  ante,  pp.  97 — 100. 

b  We  stated  that  this  was  understood,  ante, 
p.  97;  and  see  p.  99. 
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for  want  of  an  appearance  to  a  bill  of 
revivor,  and  shall  not  enter  an  appearance 
within  eight  days  after  the  return  of  the 
attachment,  the  plaintiff  shall  be  entitled, 
as  of  course,  to  the  common  order  to  revive ; 
and  if  the  defendant  cannot  be  found,  the 
plaintiff  may-  also  obtain  the  common  order 
to  revive.  These  events  were  not  provided 
for  by  the  former  practice. 

III.  By  the  former  practice  an  order  of 
course  was  necessary  to  obtain  a  dedimus 
to  take  a  plea,  answer,  or  demurrer.  See 
1  Newl-  Prac.  171  et  eeq.,  3d  edit.  By  the 
ninth  Order  it  may  in  future  be  obtained 
without  order,  under  the  circumstances 
mentioned  ante,  p.  146. 

IV.  The  tenth  Order  is  a  substitution  for 
the  eighth  Order  of  the  26th  of  November, 
on  which  some  doubt  arose.  The  new 
Order  confines  the  new  rules  as  to  time  for 
answering,  &c.  to  causes  in  which  any  bill 
has  been  or  is  to  be  filed  subsequent  to  the 
25th  of  November  last ;  and  it  provides  for 
the  doubt  as  to  the  time  for  demurring, 
stated  ante,  pp.  98—99,  by  directing  that 
twelve  days  only  shall  be  allowed  a  de- 
fendant to  demur  alone  to  any  original, 
amended,  or  supplemental  bill,  or  bill  of 
revivor;  and  the  twelfth  and  thirteenth 
Orders  relate  also  to  the  subject  of  the  time 
in  which  answers,  &c.  may  be  put  in. 

V.  The  eleventh  Order  relates  to  the 
common  injunction,  and  is  the  same  as  the 
ninth  Order  of  the  26th  of  November.  See 
also  Order  10. 

VI.  The  fourteenth  Order  is  entirely  new, 
and  makes  an  important  practical  alteration. 
It  directs  that  when  the  plaintiff  obtains  an 
order  to  amend,  without  requiring  any  fur- 
ther answer,  and  shall  amend  the  bill  any 
otherwise  than  by  an  alteration  of  names, 
dates,  or  sums,  or  the  correction  of  clerical 
errors  only,  the  defendant  shall  as  of  course 
have  eight  days  time  to  consider  whether  it 
is  necessary  for  him  to  answer  the  same,  at 
the  end  of  which  time  the  plaintiff  may  file 
a  replication,  or  set  down  the  cause  for 
hearing  on  bill  and  answer,  unless  the  de- 
fendant  shall   have    previously  served   an 
order  for  time  to  answer,  or  taken  out  and 
served  a  warrant  for  time  to  answer  such 
amended  bill,  in  which  last  case  the  Master 
may  allow  the  defendant  such  time,  if  any, 
for  that  purpose,  as  he  shall  think  fit. 

VII.  Orders  15  to  25  relate  to  the  new 
duties  of  the  Masters  under  the  Chancery 
Regulation  Act  (3&4W.  4.  c.  94),  to  which 
we  have  already  adverted,  ante,  98.  They 
are  substituted  for  Orders  10  to  15  of  the 
issue  of  the  26th  of  November.    They  will 


introduce  an  entire  new  practice  as  to  the 
matters  to  which  they  relate,  rather  than  an 
alteration  of  the  former  practice,  and  should 
be  carefully  perused. 

VIII.  The  twenty-sixth  Order  directs  that 
a  defendant  shall  not  serve  a  notice  of  mo- 
tion to  dismiss  for  want  of  prosecution  until 
after  the  time  limited  by  the  Rules  of  Court 
within  which  a  plaintiff  may  obtain  an 
order  to  amend,  as  to  such  defendant,  shall 
have  expired,  any  thing  in  any  further 
Order  contained  to  the  contrary  notwith- 
standing. See  16th  General  Orders  3d 
April,  1828,  and  23d  November,  1831  ; 
1  Newl.  Prac.  373—387,  3d  edit. 

IX.  The  first  clause  of  the  twenty-seventh 
Order  directs  that  each  Registrar  shall  attend 
in  succession  the  three  several  Courts  of 
the  Lord  Chancellor,  the  Master  of  the 
Rolls,  and  Vice  Chancellor. 

X.  The  other  clauses,  which  are  substi- 
tuted for  Order  17  of  the  26th  of  November, 
relate  to  the  important  subject  of  recitals  in 
decrees  and  orders;  and  thereby  directs 
that,  except  in  orders  for  special  injunctions, 
in  which  the  usual  recitals  shall  be  inserted 
as  heretofore,  recitals  shall  not  be  inserted 
in  decrees  and  orders,  as  is  particularly 
mentioned  in  the  Order,  and  the  proper 
forms  of  decrees  and  orders  are  given.  See 
post. 

It  may  perhaps  still  be  doubted  whether 
the  exception  as  to  orders  for  special  in- 
junctions, is  authorised  by  the  words  of  the 
Chancery  Regulation  Act  (§  10),  which 
are  general.     See  ante,  p.  98. 

XI.  Order  28  regulates  the  future  prac- 
tice of  the  Accountant  General's  Office. 
For  the  former  practice,  see  1  Newl.  Prac. 
17-27,  3d  edit. 

XII.  By  the  former  practice,  petitions 
presented  to  the  Master  of  the  Rolls  were 
to  be  answered  before  the  order  prayed 
could  be  obtained ;  but  by  the  twenty-ninth 
Order  one  of  the  Secretaries  is  at  once  to 
draw  up  the  orders  thereon  in  such  form  as 
the  Master  of  the  Rolls  shall  direct,  and 
under  the  regulations  mentioned  in  the 
Order. 

XIII.  The  thirtieth  Order,  which  em- 
bodies  the  fifth,  sixth,  and  seventh  of  the 
Orders  of  the  26th  of  November,  relates  to 
the  new  office  of  the  Master  of  Reports  and 
Entries,  as  to  which  see  p.  97. 

XIV.  Order  31  relates  to  office  copies, 
which  it  directs  are  to  be  written  book- 
wise,  and  to  contain  two  folios  in  each 
page. 

XV.  By  Order  32  the  form  of  the  last 
interrogatory  (for  which  see  2  Newl.  Prac. 
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388)  is  altered  according  to  the  form  given 
in  the  Order. 

XVI.  Order  33  allows  Masters  Extra- 
ordinary in  Chancery  to  take  any  affidavit, 
&c.  within  ten  miles  from  Lincoln's  Inn 
Hall.  Before  this  Order  they  were  re- 
strained from  acting  within  twenty  miles  of 
London.  See  Beame's  Cha.  Ord.  48,  212, 
and  the  Supplementary  Order  of  the  Lord 
Chancellor,  see  post,  regulates  the  fees  that 
are  to  be  taken. 

XVII.  Order  34,  which  is  substituted  for 
Order  16  of  the  26th  of  November,  directs, 
by  reference  to  a  schedule,  the  fees  which 
shall  be  taken  under  the  Chancery  Regula- 
tions Act. 

XVIII.  Order  35  directs  that  the  hours 
of  the  offices  and  the  officers  of  the  Court 
are  to  remain  the  same  as  heretofore,  unless 
as  therein  otherwise  directed  j  but  by  order 
36,  the  offices  of  Clerk  of  the  Affidavits. and 
of  the  Patentee  of  the  Subpoena  Office  are 
to  be  open  at  the  hours  mentioned  in  the 
Order,  and  all  copies  of  affidavits  are  to  be 
ready  for  delivery  within  forty-eight  hours 
after  any  copy  shall  be  bespoken. 

With  these  observations  we  commit  the 
Orders  to  the  attentive  consideration  of  such 
of  our  readers  as  they  concern. 


The  following  are  the  Forma  of  Subpoena, 
Decrees  and  Orders,  with  the  Schedules  of 
New  Fee*  in  the  Masters'  and  Registrars' 
Offices,  and  the  Regulation  as  to  the  Fees  paid 
by  Masters  Extraordinary: 

FORM  OF  SUOPOSNA  TO  APPEAR  AND  AN8WKR. 

William  the  Fourth  by  the  Grace  of  God  of 
the  United  Kingdom  of  Great  Britain  und 
Ireland  King  Defeuder  of  the  Faith. 

To  Greeting. 

We  command  you  [and  every  of  you,  where 
more  than  one  defendant]  that  within 
[four  days  if  a  town  cause,  or  eight  days  if  a 
country  cause]  days  after  the  service  of  this 
writ  on  you,  exclusive  of  the  day  of  such  ser- 
vice, laying  all  other  matters  and  excuses  aside, 
you  do  cause  an  appearance  to  be  entered  for 
rou  In  our  High  Court  of  Chancery  to  a  bill 
or   as   the  case  may  be,  "  Information/*] 
or  "  to  an  amended  Bill "  or  «•  Information99] 
or  "  of  Revivor"  or  "  Revivor  and  Supple- 
ment"]   [or    •' Supplemental    Bill"]    filed 
against  you  by  [and  others 

or  another]  and  that  you  do  answer  concerning 
such  things  as  shall  then  and  there  be  alleged 
against  you,  and  observe  what  our  said  Court 
shall  direct  in  this  behalf,  upon  pain  of  an 
attachment  issuing  against  your  person,  and 
such  other  process  for  contempt  as  the  Court 


shall  award.    Witness  ourself  at  Westminster 
the  day  of  in  the 

year  of  our  reign. 

COURTBNAT. 

( The  /ollotring  Memorandum  to  be  placed  at 

thefmL) 
Appearance*  are  to  be  entered  at  the  Six 
Clerks'  Office,  Chancery  Lane,  London. 


FORM  OF  8UBPCRNA  TO  REJOIN. 

William,  &c. 

To  greeting 

We  command  you  [and  every  of  you]  that 
immediately  after  the  service  of  this  writ  you 
do  appear  in  our  High  Court  of  Chancery  then 
and  there  to  rejoin  aud  join  in  commission  if 
thereunto  required  in  a  certain  cause  there 
depending  wherein  [and  others 

or  another]  are  plaintiffs  and   , 
[and  others  or  another]  are  defendants. 
Witness,  &c. 

COURTBNAT. 


FORM  OF  SUBPC2NA  TO  REAR  JUDGMENT. 

William,  &t\ 

To  greeting 

We  command  you  [and  every  ofyou]  that 
vou  appear  before  our  Lord  High  Chancellor 

tor  "  before  His  Honour  the  Master  of  the 
tolls,"  or  "  before  His  Honor  the  Vice  Chan- 
cellor," as  the  cause  may  be  set  down]  on  the 
day  of  next  or  whenever 

thereafter  a  certain  cause  now  depending  in 
our  High  Court  of  Chancerv,  wherein 

[and  others  or  another]  are  plaintiffs 
and  [and  others  or  another]  are 

defendants,  shall  come  on  for  hearing,  then 
and  there  to  receive  and  abide  by  such  judg- 
ment and  decree  as  shall  then  or  thereafter  be 
made  and  pronouueed,  upun  pain  of  judgment 
being  pronounced  against  you  by  default. 
Witness,  &c. 

CoURTENAY. 


FORM  OF  St'BPCKNA  FOR  COSTS. 

William,  &c. 

To  greeting 

We  command  you  [and  every  of  ydtt]  that 
you  pay  or  cause  to  be  paid  immediately  after 
the  service  of  this  writ  to  or  the 

bearer  of  these  presents  /.  costs  bv  our 

Court  of  Chancery  adjudged  to  be  paid  by 
you  to  the  said  under  pain  of  an 

attachment  issuing  against  your  person,  and 
such  process  for  contempt  as  the  Court  shall 
award  in  default  of  such  payment. 
Witness,  &c. 

CotJBTBMAY. 


FORM  OF  8UBPOINA  TO  TESTIFY  VIVA  VOCE  IN 
CO  CRT,  OR  TO  TESTIFY  BEFORE  THE  MAS- 
TER. 

William,  fee. 

To  greeting 

We  command  you  [and  every  of  you]  that 
laying  all  other  matters  aside,  and  notwith- 
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standing  any  excuse,  you  personally  be  and 
appear  before  our  Lord  High  Chancellor,  [or 
"  before  His  Honor  the  Master  of  the  Rolls, 
or  the  Vice  Chancellor,"  or  "  before  Mr. 
one  of  the  Masters  of  our  High  Court  of 
Chancery,"  or  "before  and 

Commissioners  named  in  a  coin  mission 
i^ued  to  them  for  that  purpose,"]  at  such 
time  and  place  as  the  bearer  hereof  shall  by 
notice  in  writing  appoint,  to  testify  the  truth 
according  to  your  knowledge  iu  a  certain  suit 
now  depending  in  our  High  Court  of  Chancery 
wherein  [and  others  or  another] 

are  plaintiffs  and  [and  others  or 

another]  are  defendants.  On  the  part  of  the 
[in  case  of  subpoena  duces  tecum, 
add  "  and  that  you  then  and  there  bring  with 
you  and  produce,"  &c]  And  hereof  fail  not 
at  your  peril. 
Witness,  &c. 

Courtis  nay. 


FORM  OF  8UBP1BNA  AD    TEST.    &   DOCE8 

TECUM. 

William,  &c. 

To  greeting 

We  command  you  [and  every  or  you]  that 
laying  all  other  matters  aside,  and  notwith- 
standing any  excuse,  you  personally  be  and 
appear  before  Mr.  one  of  the  ex- 

aminers of  witnesses  in  our  High  Court  of 
Chancery,  at  his  Office  in  Rolls'  Yard,  Chan, 
eery  Lane,  London,  at  such  times  as  the  bearer 
hereof  shall  by  notice  in  writing  appoint,  [or 
before  and  others,  Commissioners 

appointed  for  the  examination  of  witnesses  In 
our  Chancery,  at  such  times  and  places  as  the 
hearer  hereof  shall  by  notice  in  writing  ap- 

rftint.]  to  testify  the  truth  according  to  your 
nowledge  in  *  certain  cause  depending  in  our 
aid  Court  of  Chancery,  wherein 
[and  others  or  another]  are  plaintitfs  and 

[and  others  or  another]  are  defendants 
on  the  part  of  the  Fin  case  of  sub. 

poena  duces  tecum,  add,  "  and  that  yoti  then 
and  there  brim?  with  you  and  produce,"  Ac] 
And  hereof  nil  not  at  your  peril.     ' 
Witness,  &c. 

COUBTENAY. 


FOail  OF  8SJBF02NA  TO  SHEW  CAUSE  AGAINST 

DECREE. 

William,  &c. 

To  greeting 

We  command  yon  that  within  days  after 
the  service  of  this  writ  on  you,  exclusive  of 
the  day  of  such  service,  you  do  shew  unto  oar 
High  Court  of  Chancery,  good  cause  why  a 
certain  decree  made  by  on  the 

day  of  in  a  certain  cause,  wherein 

[and  another  or  others]  are  plaintiffs 
*°d  [and -another  or  others]  arc 

defendants,  should  not  be  hading  upon  you. 


In  default  whereof  such  decree  will  stand  and 
be  absolute  against  you. 
Witness,  &c. 

Courts  nay. 


THE  FORM  OF  AN  ORIGINAL  DECREE. 

Date  and  title. 
This  cause  coming  on  this  present  day  to  be 
heard  and  debated  before,  Ac.  in  the  presence 
of  counsel  learned  on  both  sides,  and  the 
pleadings  m  this  cause  being  opened  upon 
debate  of  the  matter  and  hearing  [here  state 
in  the  usual  form  a  description  of  the  evidence 
which  was  read]  and  what  was  alleged  by  the 
cbunsel  on  both  sides,  his  Lordship  doth  order 
and  decree  [or  doth  declare]  &c. 


THE  FORM  OF  A  DECREE  UPON  FURTHER 
DIRECTIONS  AFTER  A  MASTER'S  REPORT. 

Date  and  title. 

This  cause  coming  on  the  day  of 

to  be  heard  and  debated  before  &c. 
his  Lordship  did  order  and  decree  or  declare 
[here  state  the  decretal  part  except  the  words 
of  course]  that  in  pursuance  of  the  said  decree 
the  said  Master  made  his  report  bearing  date 
the  day  of  which  stands  absolutely 

confirmed  by  an  order  dated  the  day  of 

and  thereby  found  [here  state  the  Mas- 
ter's finding  or  opinion  only].  And  this  cause 
coming  on  this  present  day  to  be  heard  before 
&c.  for  further  directions,  and  as  to  the  matter 
of  costs  reserved  in  the  said  decree  [if  costs 
he  reserved]  in  the  presence  of  counsel  learned 
ob  both  sides,  upon  opening  and  debate  of  the 
matter,  and  hearing  the  said  decree  &c.  read 
and  what  was  alleged  by  counsel  on  both  sides, 
his  Lordship  doth  order.  Ac. 

The  same  form  to  be  observed  upon  the 
decree  for  further  directions  mutatis  mutandis 
where  upon  the  original  hearing  an  issue  or  a 
case  for  the  opinion  of  a  Court  of  Law  is 
directed,  or  die  bill  is  retained  for  twelve 
months  with  liberty  to  bring  an  action.  The 
issue  and  verdict  of  the  jury  to  be  stated  at 
length,  but  the  Judge's  certificate  upon  the 
case  only  and  not  the  case  itself. 


THE  FORM  OF  AN  ORDER  UPON  PETITION. 

Date  and  title. 

Whereas  A.  /?.  did  on  the  day  of 

prefer  his  petition  unto  &c.  setting 
forth  as  therein  set  forth,  and  praying  [here 
state  the  prayer]  whereupon  aU  parties  con- 
cerned were  ordered  to  attend  his  Lordship  on 
the  matter  of  the  said  petition  and  counsel  for 
the  petitioner  and  for  this  day  at- 

tending accordingly,  upon  hearing  the  said 
petition  &c.  read,  and  what  was  alleged  by  the 
counsel  for  the  petitioner  and  the  counsel  for 
his  Lordship  doth  order,  &c. 
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SCHEDULE  OF  FEES, 

To  be  received  by  the  Masters  and  their 

Clerks. 


Item. 


For  every  warrant  - 

For  drawing  every  report,  per  folio, 

exclusive  of  the  following  fee 
On  signing  every  report  and  certi- 
ficate -  -  -  - 
For  investigating:  every  title  brought 
in  before  the  Master  to  be  settled, 
and  perusing  the  abstract  thereof 

For  every  advertisement  issued  by 
the  Master  ... 

For  signing  the  allowance  of  every 
deed,  recognizance,  set  of  interro- 
gatories, account  or  other  docu- 
ment allowed  and  signed  by  the 
Master    -  -  - 

For  considering  exceptions  taken  to 
answers,  examinations,  and  affida- 
vits before  the  Master  for  each 
exception  disallowed  to  be  paid  by 
the  party  excepting 

For  each  such  exception  where  al- 
lowed to  be  paid  by  the  party 
against  whom  allowed     - 

For  every  order  upon  a  warrant     - 

For  perusing  and  settling  the  draft 
of  every  deed  brought  before  the 
Master  to  be  settled,  except  lease 
for  a  year,  where  such  deed  shall 
not  exceed  30  folios 

Where  such  deed  shall  exceed  30 
folios  and  not  exceed  50  folios   - 

And  where  such  deed  shall  exceed  50 
folios,  and  not  exceed  100  folios 

And  where  such  deed  shall  exceed 
100  folios  - 

Fee  on  preparing  every  recognizance 

For  taking  the  acknowledgment  of 
any  deed  ... 

For  an  examination  fee  on  each 
witness,  exclusive  of  oath 

For  examining  the  engrossments  of 
deeds,  each  skin 

For  comparing  deeds,  books,  and 
papers  with  the  schedule  on  their 
being  deposited  or  delivered  out 
where  the  schedule  shall  not 
amount  to  50  folios         -  r 

Where  the  schedule  shall  amount  to 
50  folios  - 

For  attending  any  Court,  per  day, 
by  the  clerk        - 

For  searching  for  papers  in  a  cause 
or  matter  not  in  immediate  pro- 
gress before  the  Master  - 

Upon  every  sale  by  the  Master  where 
the  purchase-money  does  not  ex- 
ceed 2,000/.  payable  on  the  report 
confirmed  absolute  by  such  party 
as  the  Master  shall  direct 

For  every  sale  above  2,000/.  on  every 
100/.        - 

For  every  oath        - 


Rate  of 
Charge. 

£.  s.  d. 
0    3    0 

0  2    0 
10    0 

5    0    0 

1  1    0 


-050 


-    0  10    0 


0    5    0 
0    5    0 


I 

0 

0 

1 

10 

0 

2 

10 

0 

3 
1 

0 

1 

0 
0 

1 

1 

0 

0 

5 

0 

0 

3 

4 

0  6  8 

0  13  4 

0  0  0 

-    0  6  8 


For  entering  accounts  of  receivers,    £.  $.  d. 
consignees  and  committees,  per 
folio  in  each  book  -  -    0    0   f> 

For  every  exhibit    -  -  -    0    2   6 

Where  a  Master  shall  be  required  to 
attend  a  party  to  administer  an 
oath,  there  shall  be  paid  a  further 
fee  of  10*.  over  and  besides  the 
coach-hire,  or  reasonable  travel- 
ling expences  of  the  Master       -    0  10   0 

For  expunging  scandal  or  imperti- 
nence out  of  every  record  or  do- 
cument referred  on  every  such  re- 
cord or  document  -  -    1    0   0 


-    4  10    0 


-030 


-    0  10    0 


-500 

0    5    0 
0    1     6 


SCHEDULE  OF  FEES, 

To  be  received  by  the  Registrars  and  their 

Clerks. 

£.  t.   d. 

For  every  decree  or  order  on  the 
original  hearing  of  a  cause,  and 
on  further  directions,  exclusive  of 
the  Master  of  the  Rolls'  fees  on 
decrees  of  6s.  Sd. 

For  every  order  on  petition  or  mo- 
tion or  course 

For  every  order  on  other  petitions 
where  the  prayer  is  not  granted 
but  a  reference  is  previously  di- 
rected, and  where  the  petition  is 
dismissed 

For  every  other  order  on  petitions  -    2    0    0 

For  every  order  for  a  special  injunc- 
tion, or  for  the  appointment  of  a 
receiver,  and  every  money  order    2 

For  every  other  order  on  special 
motions 

For  every  order  on  atguing  excep- 
tions, pleas  and  demurrers 

For  every  order  on  petition  of  ap- 
peal or  re-hearing 

For  every  office  copy  of  decree  or 
order  on  further  directions 

For  every  office  copy  of  orders  on 
petition  where  a  reference  is  di- 
rected    - 

For  every  office  copy  of  orders  of  re- 
ference on  petitions 

For  every  copy  of  a  petition  of  ap- 
peal or  re-hearing,  per  side 

For  every  certificate  signed  by  the 
registrar  for  the  sale  or  transfer 
of  annuities,  stock,  or  exchequer 
bills  or  for  delivery  out  of  the 
latter      - 

For  every  other  certificate  signed  by 
the  registrar 

For  every  copy  of  minutes  of  any 
decree  or  order,  per  side 

For  every  exhibit  proved  viva  voce 
in  Court 

For  entering  every  plea  or  demurrer    0 

For  setting  down  causes,  excep- 
tions, further  directions,  pleas  and 
demurrers,  each  (except  for  set- 
ting down  causes  on  the  regis- 
trar's days)         -  -  -010 


10    0 


-10    0 


-200 


-200 


-200 


1  0  0 
-  0  10  0 
^006 


0    2   6 


-010 


-010 


-    0 


2 
I 


6 

0 
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For  setting-  down  causes  on  the  re-   £,.  #.  d. 
gistrar's  days  each  -  -    1     1    0 

%•  For  every  copy  of  any  decree  or  order 
passed  prior  to  these  Orders  coming  into 
operation,  the  usual  fees,  heretofore  pay- 
able for  such  copies  are  to  be  received. 

Brougham,  C. 
John  Leach,  M.  R. 
Lancelot  Shad  well,  V.  C. 


Lord  Chancellor. 


21*/  December,  1833. 


Whereas  by  an  order  bearing  even  date 
herewith,  made  by  the  Lord  High  Chancellor, 
by  and  with  the  concurrence  of  the  Master  of 
the  Rolls  and  the  Vice-Cltancellor,  it  is  or- 
dered that  the  Masters  Extraordinary  of  the 
Court  of  Chancery  may  administer  oaths  in 
any  place  distant  not  less  than  ten  miles  from 
the  Hall  in  Lincoln's  Inn.  And  whereas 
the  effect  of  such  order  may  be  to  increase  the 
number  of  Masters  Extraordinary  in  Chancery 
by  extending  the  privilege  to  Solicitors  ana 
Attorneys  residing  within  twenty  miles  of 
London  of  administering  oaths,  and  will  thereby 
add  to  the  present  and  future  emoluments  of 
the  gentlemen  of  the  Chamber,  and  other 
persons  attendant  upon  the  Lord  Chancellor. 
Now  for  the  prevention  of  such  increase,  and 
to  add  to  the  fee  fund  provided  to  be  created 
by  the  act  of  the  3d  and  4th  of  the  present 
King,  entituled  "  An  Act  for  the  Regulation 
of  the  Proceedings  and  Practice  of  certain 
Offices  of  the  High  Court  of  Chancery  in 
England."  I  do  hereby  order,  that  all 
fees  which  may  become  payable  to  the  Gen- 
tlemen of  the  Chamber  for  their  own  use,  or 
for  the  use  of  any  other  person  or  persons 
upon  any  fiat  for  a  Master  in  Chancery  Ex- 
traordinary resident  within  twenty  miles  of 
Lincoln's  Inn  Hall  aforesaid,  shall  be  received 
by  the  Gentlemen  of  the  Chamber  as  here- 
tofore, and  shall  be  paid  by  them  once  in 
every  six  months  into  the  Bank  of  England  to 
the  credit  of  the  Accoun taut-General  of  the 
Court  of  Chancery,  to  be  placed  by  him  to  the 
account  entitulea  "  The  Suitors'  Fee  Fund 
Account,"  the  amount  of  such  several  pay- 
ments to  be  verified  by  the  affidavit  of  the 
party  making  such  payments. 

Brougham,  C. 


REVIEW. 

A  Treatise  on  the  Practice  of  the  Court  of 
Chancery.  By  John  Sidney  Smith,  of 
the  Six  Clerks  Office.  London :  Saun- 
ders &  Benning. 

This  is  an  able  book,  but  somewhat  pre- 
maturely published :  it  carries  the  practice 
down  to  the  time  of  its  issuing  from  the 
press,  and  includes  the  New  Orders  of  the 


26th  November.  But  the  Orders  of  the 
21st  December  not  having  been  promul- 
gated, the  more  extensive  alterations  they 
have  effected  must  consequently  be  the 
subject  of  another  Appendix  or  Supplement. 
Notwithstanding  this  disadvantage, — one  to 
which  almost  all  extensive  treatises  are 
now,  and  probably  will  long  be  liable, — 
the  work  will  be  acceptable  to  the  profes- 
sion, as  it  brings  down  the  state  of  the 
practice  to  the  end  of  Michaelmas  Term/ 
and  is  therefore  the  most  recent  publication 
on  the  subject. 

The  present  is  the  first  of  two  volumes, 
and  comprises — 1st,  the  mode  of  Instituting 
and  Defending  a  Suit  in  Chancery ;  giving, 
as  the  preface  states,  an  unbroken  outline 
[we  should  say  a  full  picture]  of  the  Pro- 
gress of  a  Cause  from  its  Commencement  to 
a  Decree;  and  2dly,  all  the  Interlocutory 
Applications  and  other  Proceedings  incident 
to  a  Cause.  The  next  volume  is  intended 
to  treat  of  Appeals,  Re-hearings,  Bills  of 
Revivor,  Further  Directions,  and  Exceptions 
to  the  Master's  Report,  and  other  Proceed- 
ings subsequentto  die  Decree,  embracing  the 
different  subjects  of  inquiry  prosecuted  in 
the  Master's  Office. 

The  author  has  possessed  some  peculiar 
advantages  for  the  execution  of  his  under- 
taking, being  one  of  the  Clerks  in  Court, 
and  in  the  daily  habit  of  hearing  and  con- 
sidering various  points  of  practice.  He  dis- 
claims all  assistance  from  modern  Books  of 
Practice,  and  relies  on  the  authority  of  the 
reported  cases,  and  his  own  notes  and  me- 
moranda, with  the  information  acquired 
from  the  well-known  experience  of  Mr. 
Jackson. 

The  introductory  part  of  the  volume 
states  concisely  the  general  subjects  cog- 
nizable in  a  Court  of  Equity.  The  Judges 
of  the  Court,  the  Masters  in  Chancery,  the 
Registrars,  and  the  several  other  Officers  of 
the  Court,  are  briefly  enumerated,  and  their 
duties  described.  In  stating  the  business 
of  the  Court  and  the  subject  of  Motions, 
&c.  the  author  has  referred  to  the  Chancery 
Regulation  Act,  3  &  4  W.  4.  c.  94 ;  but  none 
of  the  recent  Orders  had  been  issued  at  the 
time  this  part  of  the  work  was  printed,  and 
consequently  the  statement  of  the  practice 
goes  no  farther  than  the  Orders  of  1828 
and  1831. 

The  proceedings  to  the  time  of  the.  de- 
cree are  sub-divided  under  the  following 
heads :  —Bill,  subpoena,  compelling  appear- 
ance, orders  for  time,  compelling  answer, 
the  manner  in  which  suits  are  defended, 
demurrer,  pica,  answer,  disclaimer,  advising 
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on  sufficiency  of  answer  and  as  to  evidence, 
insufficiency  of  answer,  amendment  of  bill, 
dismission  of  bill.  In  many  of  these  steps  in 
the  progress  of  a  cause,  our  readers  arc 
aware  that  material  alterations  have  taken 
place,  particularly  as  to  subpoenas,  orders 
for  time,  and  insufficient  answers.  The 
statements  in  the  present  volume  are,  in 
these  respects,  valuable  only  as  containing 
the  history  of  the  former  Practice — now 
changed  by  the  Orders  of  21st  December. 

The  book  next  proceeds  to  the  replica* 
tion,  subpoena  to  rejoin,  interrogatories, 
publication  and  entering  rules,  evidence, 
examination  of  witnesses,  setting  down  the 
cause,  the  hearing,  minutes,  decrees,  &c. 
The  principal  alterations  in  these  last  stages 
of  a  suit  are  in  the  mode  of  taking  deposi- 
tions, and  in  the  form  of  decrees  and  orders. 
The  author  notices  the  authority  given  to 
the  Examiners  by  the  3  &  4  W.  4.  c.  94. 
y  27,  to  swear  the  witnesses,  and  the  direc- 
tion to  take  their  depositions  in  the  first 
person;  but  the  new  regulations  of  21st 
December,  regarding  decrees  and  orders, 
could  not  of  course  be  included  in  the  work. 
Amongst  the  interlocutory  matters  and 
proceedings,  are  arranged  bills  of  inter- 
pleader, of  partition,  for  the  production  of 
a  deed,  to  perpetuate  testimony,  for  specific 
performance,  for  discovery  and  a  commis- 
sion, bills  of  revivor,  and  of  foreclosure. 
Moe(  of  these  should  not  have  been  clashed 
as  "  interlocutory  "  matters,  but  as  bills  for 
particular  objects ;  and  which,  indeed,  form 
a  large  part  of  the  business  of  the  Court. 

The  following  are  more  properly  of  an 
incidental  nature : — Suing  and  defending  in 
forma  pauperis*  security  for  costs,  election 
to  proceed,  reference  where  two  suits  are 
for  the  same  purpose,  impertinence  and 
ecandal,  ne  exeat  regno,  injunction,  receiver, 
guardian  and  maintenance,  production  of 
books  and  papers,  payments  into  Court, 
and  payments  to  married  women.  In  these 
several  branches  of  practice  no  alteration 
has  been  made  by  the  last  New  Orders, 
except  in  orders  for  injunction,  and  inci- 
dentally in  references  for  scandal  and  im- 
pertinence. 

The  last  Chapter  is  devoted  to  the  Duties, 
Liabilities,  and  Qualifications  of  Solicitors, 
the  taxation  of  their  bills,  their  lien  on 
papers  and  funds  recovered,  &c.  Speaking 
of  the  origin  of  Solicitors,  Mr  Smith  says, 
that  in  the  early  history  of  the  Court  of 
Chancery,  the  Six  Clerks  and  their  under 
Clerks  appear  to  have  acted  as  the  attorneys 
of  the  suitors.  As  business  increased,  the 
latter  became  a  distinct  body,  and  were 


recognized  by  the  Court  under  the  deno- 
mination of  Sworn  Clerks,  or  Clerks  in 
Court.  The  advance  of  commerce,  with  its 
consequent  accession  of  wealth,  so  multi- 
plied the  objects  requiring  the  judgment  of 
a  Court  of  Equity,  that  the  limits  of  a 
Public  Office  were  found  wholly  inadequate 
to  supply  a  sufficient  number  of  attorneys 
to  conduct  the  business  of  suitors.  Hence 
originated  the  Solicitors  of  the  Court  of 
Chancery. 

An  Appendix  to  the  volume  contains 
the  Orders  of  April  1828,  those  of  Novem- 
ber 1831,  and  November  1833,  with  the 
Table  of  Fees  of  Solicitors  under  the  Orders 
of  Lord  Erskine  and  Sir  William  Grant. 

We  have  thus  laid  before  our  readers  an 
account  of  Mr.  Smith's  treatise,  and  pointed 
out  what  it  does  not,  as  well  as  what  it 
does  contain.  Notwithstanding  its  present 
deficiency,  which  we  understand  will  be 
speedily  supplied,  the  work  is  a  valuable 
compilation  of  the  Law  and  Practice  of  the 
Court.  The  authorities  are  carefully  given, 
so  far  as  we  have  had  an  opportunity  of  re- 
ferring to  them.  The  practical  directions 
are  concise,  and  we  believe  may  be  relied 
on.  Those  parts  of  the  work  which  con- 
tain observations  or  advice  of  an  original 
nature,  are  judicious,  and  well  expressed. 
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LIGHTING  AND  WATCHING. 
3  &  4  W.  4,  C  90. 

[Continued from  p.  17^.] 
Election  of  Inspectors. 

17.  That  the  inspectors  shall  be  elected  in 
manner  following :  the  churchwardens  of  any 
parish  adopting  the  provisions  of  this  act  shall, 
in  the  manner  herein  first  directed,  forthwith 
call  a  meeting  of  the  rate  payers  of  such  pa- 
rish, and  each  candidate,  being  a  person  who 
shall  reside  within  such  parish,  and  who  shall 
have  been  assessed  or  charged  by  the  last  rate 
made  for  the  relief  of  the  poor  in  respect  of  a 
dwelling-house  or  other  tenement  or  premises, 
of  the  annual  value,  according  to  the  said 
rate,  of  fifteen  pounds  or  more,  shall  be  eli- 
gible to  be  elected  an  inspector  for  the  pur- 
poses of  this  act,  and  shall  be  proposed  at  the 
said  meeting  by  some  person  duly  qualified  to 
voce  thereat,  and  shall  be  seconded  by  some 
other  person  in  like  manner  qualified ;  and  if 
more  candidates  than  the  number  of  inspectors 
authorized  to  be  elected  shall  be  proposed,  and 
a  poll  shall  be  demanded  by  any  ten  persons  qua- 
lined  to  vote  on  behalf  of  any  such  candidates, 
then  the  chairman  shall  open  and  proceed  with 
such  poll,  and  in  a  book  or  books  prepared  for 
that  purpose,  which  book  or  books  die  church* 
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wardens  are  hereby  required  to  cause  to  be 
prepared,  shall  enter  or  cause  to  l>e  entered 
the  name  of  all  such  candidates,  and  the  name 
of  every  person  duly  qualified  to  be  present 
and  rote  who  shall  desire  to  vote,  together 
with  his  description  and  abode,  and  shall  re- 
gister the  vote  of  every  such  person  Tor  every 
or  any  snch  candidate  as  every  such  person 
may  respectively  require ;  and  if  the  votes  of 
all  the  persons  duly  qualified  and  desirous  to 
vote  cannot  be  conveniently  collected  and  re- 
gi&tered  by  four  of  the  clock  of  the  same  day 
upon  which  the  poll  shall  have  been  com- 
menced, then  the  chairman  shall  at  that  hour 
adjourn  such  poll  to  the  day  next  succeeding, 
unless  such  day  shall  be  a  Sunday,  Christmas 
Day,  or  Good  Friday,  and  in  that  case  to  the 
day  following,  and  then  proceed  to  collect  and 
register  the  votes  of  all  persons  duly  qualified 
and  applying  to  vote ;  provided  nevertheless, 
that  the  poll  shall  finally  close  at  four  of  the 
clock  on  the  day  to  which  it  shall  have  been 
adjourned,  or  sooner,  provided  all  persons 
duly  qualified  and  desirous  to  vote  shall  have 
voted,  and  after  the  lapse  of  one  hour  without 
any  person  offering  to  vote ;  and  as  soon  after 
the  close  of  the  poll  as  may  be  possible,  the  re- 
sult thereof  shall  be  declared  at  the  place 
where  the  election  may  have  been  holden,  and 
certified  by  the  chairman  to  the  overseers  of 
the  poor ;  and  the  said  churchwardens  shall  be 
reimbursed  all  such  reasonable  charges  and 
expenses  as  may  be  incurred  in  providing 
clerks  and  books,  and  otherwise  in  the  per- 
formance of  the  duties  hereby  required  of  tliein 
by  the  candidates  at  the  said  election  for  the 
said  office :  Provided  nevertheless,  that  if  the 
provisions  of  this  act  are  adopted  at  the  meet- 
ing first  called  for  that  purpose,  the  said  in- 
spectors may  be  appointed  at  the  same  time  by 
the  rate-pavers  of  such  parish  then  present, 
unless  a  pofl  should  be  demanded,  and  if  such 
poll  should  be  demanded  it  shall  be  proceeded 
with  as  herein  directed. 

18.  That  in  every  parish  adopting  the  provi- 
sions of  this  act  the  inspectors  shall,  within 
one  month  next  after  the  expiration  of  twelve 
calendar  months  from  the  duy  of  such  adop- 
tion, give  notice  to  the  churchwardens  that 
they  are  ready  to  produce  their  accounts  and 
voncbers  for  the  previous  year,  and  thereupon 
the  churchwardens  shall  give  clue  notice,  in  the 
manner  required  with  respect  to  the  first 
meeting  to  be  held  under  this  act,  that  a  meet- 
ing of  the  rate-pavers  of  the  parish  will  be 
held  at  an  hour  and  place  in  the  said  notice  to 
be  mentioned,  on  some  day,  not  being  a  Sun- 
day, within  ten  days  from  the  receipt  of  such 
notice,  for  the  purpose  of  the  said  inspectors 
producing  such  accounts  and  vouchers,  and 
lor  the  election  of  inspectors  for  the  execution 
of  this  act,  and  for  determining  the  amount  of 
the  money  to  be  raised  for  the  purposes  of  this 
act,  for  the  current  year ;  and  in  every  future 
year  such  meeting  shall,  for  the  purposes 
aforesaid,  be  held  on  the  same  day  in  the  cor- 
responding month,  except  such  day  should 
fall  on  a  Sunday,  and  then  on  the  day  follow- 
ing. 


19.  That  at  such  annual  meeting  the  said 
inspectors  shall  produce  their  accounts  and 
vouchers  of  all  monies  received  and  paid  by 
virtue  of  this  act  for  the  previous  year ;  and  a 
duplicate  or  copy  of  such  accounts,  verified  on 
oath  before  any  two  justices  by  the  said  inspec- 
tors or  any  two  of  them,  shall  be  deposited 
with  the  said  inspectors,  and  shall  be  open  at 
all  reasonable  times  to  the  inspection  of  all 
parties  interested ;  and  at  such  annual  meet- 
ing one-third  of  the  inspectors,  or  as  near 
thereto  as  the  number  appointed  will  admit  of, 
shall  go  out  of  office  in  rotation ;  and  in  place 
of  such  inspectors  so  going  out  of  office  a  like 
number  of  other  inspectors  shall  be  elected : 
Provided  always,  that  any  of  such  outgoing 
inspectors  shall  be  re-eligible,  and  may  be  re- 
elected, and  shall  in  such  case  continue  to'act 
and  remain  in  office,  any  thing  herein  con- 
tained to  the  contrary  notwithstanding. 

20.  That  the  chairman  appointed  to  preside 
at  such  annual  meeting  shall  proceed  in  such 
manner  as  the  chairman  at  the  first  meeting 
to  be  held  under  this  act  is  hereinbefore  di- 
rected to  proceed  at  the  election  of  the  in- 
spectors to  be  first  appointed  for  the  execution 
of  this  act,  and  shall  decide  on  questions 
which  may  arise  as  to  the  eligibility  or  qualifi- 
cation of  any  person  whatsoever,  and  as  to  all 
matters  whatsoever  connected  with  the  said 
election,  and  shall  declare  the  result  of  the' 
same  as  aforesaid. 

21.  That  in  case  any  inspector  shall  die,  or 
become  disqualified  by  change  of  residence  or 
otherwise,  or  shall  neglect  to  act,  and  in  case 
of  any  casual  vacancy  happening  In  any  man- 
ner whatever,  so  that  the  number  of  inspec- 
tors shall  be  reduced  to  less  than  three,  notice 
shall  be  immediately  given  by  the  acting  in- 
spectors to  the  churchwardens  of  the  parish, 
who  shall  forthwith,  in  the  manner  directed  by 
this  act,  call  a  meeting  of  the  rated  inhabit- 
ants as  aforesaid  for  the  purpose  of  filling  up 
such  vacancy  or  Vacancies. 

22.  That  the  inspector*  for  executing  this 
act  in  any  parish  shall  meet  on  the  first  Mon- 
day in  every  month,  at  noon,  at  some  conve- 
nient place  or  office  previously  publicly  noti- 
fied ;  and  at  such  monthly  meeting  it  shall  be 
lawful  for  any  inhabitant  rated  to  the  relief  of 
the  poor  of  any  such  parish  to  appear  there, 
and  prefer  any' matter  of  complaint  which  he 
may  think  proper  to  make  concerning  any 
matter  or  thing  done  by  force  or  in  pursuance 
of  or  under  pretence  of  the  provisions  of  this 
act. 

23.  That  such  inspectors  shall  meet  at  all 
other  times  and  so  often  as  at  any  previous 
meeting  shall  be  determined  upon;  and  It 
shall  be  at  all  times  competent  for  any  one 
inspector,  when  three  inspectors  only  shall 
have  been  appointed,  and  in  all  other  cases  for 
any  two  inspectors,  by  writing  under  his  or 
their  hands,  to  summon,  upon  at  least  forty- 
eight  hours  notice,  the  inspectors  for  any  spe- 
cial purpose  therein  named,  and  for  such  time 
as  shall  be  therein  named ;  and  that  at  all 
meetings  of  such  inspectors  any  number  not 
less  than  one  third  ol  the  whole  number  when 
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more  than  three  inspectors  shall  have  been  ap- 
pointed, and  when  only  three  inspectors  shall 
have  been  appointed  then  not  less  than  two 
inspectors,  shall  constitute  a  quorum  for  trans- 
acting business. 

[To  be  continued.'] 


IMPRISONMENT  FOR  DEBT. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

I  have  been  endeavouring  to  make  my  reply 
to  your  correspondent  CD.  and  J.  W.  G.  as 
practically  useful  and  national  as  I  could,  and 
thought  I  could  not  do  justice  to  the  subject 
but  in  the  size  of  a  pamphlet ;  but  in  justice 
to  you,  as  you  did  me  the  honour  to  open  the 
discussion,  I  will  give  my  reply  through  the 
same  medium. 

The  discussion  on  this  great  question  re- 
solves itself,  as  I  apprehend,  into  the  following 
points,  viz.  1.  .4s  it  will  affect  public  credit; 
and,  2.  As  it  will  affect  public  morals. 

By  referring  to  the  discussion  which  my 
papers  have  produced  in  the  Legal  Observer, 
you  will  perceive  it  is  very  properly  put  by  the 
opponents  to  the  measure,  that  the  first  point 
now  under  consideration  "  must  be  settled  by 
our  experience ;"  and  J.  W.  G.,  one  of  the 
writers  on  the  question  (see  the  Legal  Obser- 
ver of  the  26th  October),  says,  if  he  mistakes 
not,  the  experience  of  the  majority  is  in  favour 
of  continuing  the  system,  ana  of  course 
against  the  Solicitor  General's  bill ;  but  that, 
Sir,  is  only  begging  the  question. 

In  consiaeringthe  expediency  of  the  measure, 
as  it  affects  public  credit,  I  would  ask  our  oppo- 
nents whether  it  is  expedient  that  owners  of 
funded,  monied,  and  copyhold  property  should 
have  a  license  given  them  to  cheat  with  impu- 
nity, whilst  on  the  one  hand  the  unfortunate 
person,  whether  a  tradesman  or  engaged  in 
professional  or  other  pursuits,  is  imprisoned, 
not  with  a  view  to  recover  the  debt,  but  to 
punish  the  unfortunate  debtor ;  and  on  the 
other  haud,  the  swindler  receives  what  is 
called  the  benefit  of  a  •'  white -washing,'9  for 
this  is  the  result  of  "  our  experience." 

Is  it,  Sir,  I  ask,  expedient  that  imprison- 
ment for  debt  should  exclusively  operate  in 
all  its  penal  terrors  on  the  really  necessitous, 
or  those  from  whom  it  can  extract  little  or 
nothing?  Is  it  expedient  to  allow  the  rich 
debtor  to  resort  to  the  continent,  or  the  rules 
of  a  prison,  there  to  laugh  at  the  impotent 
wrath  of  those  be  has  defrauded  ?  If,  indeed, 
Sir,  the  creditor  is  to  have  only  the  body  of 
the  debtor,  our  opponents  should  put  down 
in  black  and  white,  and  show  that  the  personal 
liberty  of  the  debtor,  if  sold  at  open  market, 
will  fetch  the  sum  for  which  the  creditor  re- 
ceives it  as  a  security,  and  that  property  and 
liberty  are  commensurate  qualities. 

This  expedient,  Sir,  was  worthy  of  the  dark 
ages  when  it  originated  ;  but  it  is  for  you  to 
say  whether  these  strange  propositions  which 


W.  N.  G  says  makes  November  the  month  of 
suicide,  and  naturally  produces  all  those  mise- 
ries which  he  so  justly  pourtrays  without  ex- 
aggeration ;  for  I  agree  with  him,  that  this 
is  no  fiction  of  an  idle,  fancy ;  or  if  it  be  an 
idle  fancy  (idle  to  remind  the  public  of  what 
they  before  knew,  but  did  not  heed),  still  it  is 
true. 

But  then  J.  W.G.  says,  '*  we  must  not  let 
feeling  eclipse  the  judgment,  nor  form  a  hasty 
determination  from  a  solitary  instance  of  abuse ;" 
and  he  puts  ic  as  if  we  were  supported  "  by  an 
occasional  insulated  instance  ot  great  oppres- 
sion, "  which  he  with  much  feeling  describes. 
Is  he  acquainted  with  the  history  of  our  debt- 
ors'prisons,  of  the  returns  made  to  parliament, 
and  of  the  present  and  distant  issues  of  his 
favourite  system,  to  become  leader  and  judge 
by  solemnly  pronouncing  that  the  majority  of 
our  nation  are  against  the  abolition  of  impri- 
sonment for  debt  ? 

Were  you,  Sir,  to  go  into  this  question  at 
large,  and  meet  our  opponents  with  the  waste 
of  money  expended  to  uphold  this  favourite 
system — were  you  to  show  the  increase  in  our 
debtors'  prisons,  and  the  consequent  increase 
of  our  county  rates  to  our  rate-payers, — it 
would,  I  think,  utterly  coufound  them.  Suf- 
fice it  for  the  present  to  select  the  one  year's 
history  of  Whitecross-street  Prison,  which  J 
have  given  you  in  the  Number  for  the  31st 
August,  and  to  which  I  now  beg  to  refer :  the 
fact  is,  that  all  the  good  which  the  most  stre- 
nuous advocates  for  imprisonment  for  debt 
propose,  may  be  readily  effected  without  im- 
prisonment, other  than  the  Solicitor  General's 
bill  provides  for. 

Ambulator. 


SUPERIOR  COURTS. 


Sannruptcg  Court  of  Bentcm. 

PETITION  FOR  A  8UPKRSBDKA8. — SURRENDER. 

A  person  against  whom  a  fiat  in  bankruptcy 

has  been  issued  has  no  claim  to  be  hettrd  on 

a  petition  to  supersede  until  after  he  has 

surrendered   and  submits  himself  to  (he 

jurisdiction. 

Upon  the  opening  of  a  petition  for  super- 
seding njfiai  in  bankruptcy,  a  preliminary  ob- 
jection on  behalf  of  creditors  was  taken  to  the 
hearing,  on  the  ground  that  the  bankrupt  had 
not  surrendered  nor  applied  for  an  extension 
of  the  time  to  surrender.  In  support  of  the 
objection  were  cited  ex  parte  Stokes,  7  Ves. ; 
ex  parte  Jones,  8  &  1 1  Ves.;  ex  parte  Wilkin- 
son, I  G.  &  J.  387. 

From  that  part  of  the  petition  which  was 
opened,  before  the  objection  was  made,  it  ap- 
peared that  the  petition  was  signed  by  the 
bankrupt,  his  brother-in-law,  and  other  credi- 
tors, and  by  two  of  the  assignees  appointed 
under  the  fiat  (creditors'  assignees),  and  that 
the  bankrupt  was  at  present  in  America,  but 
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ready  to  come  hack  to  this  country  as  soon  as 
liis  health  would  allow  him. 

The  Chief  Judge  and  Mr.  Justice  Rose 
thought  the  objection  fatal.  The  general  rule 
wis,  that  a  bankrupt  cannot  petition  to  super- 
sede the  commission  or  fiat  until  he  has  sur- 
rendered. Mr.  Judge  Roue  in  his  experience 
never  knew  that  rule  departed  from.  The 
bankrupt  might,  by  petition,  obtain  liberty  to 
surrender  without  prejudice,  for  the  purpose 
of  getting  a  supersedeas  of  the  fiat ;  but  with- 
out surrender  he  could  not  be  considered  as 
within  the  jurisdiction.  The  rule  might  in 
this,  as  in  other  instances,  work  a  hardship ; 
the  question  was  not  whether  the  rule  was  a 
wise  one  or  not,  but  whether  it  was  to  be  dis- 
pensed with  altogether ;  and  he  was  satisfied 
that  innumerable  evils  would  be  the  conse- 
quence of  even  a  relaxation  of  it,  as  the  pre- 
cedent would  be  hereafter  taken  advantage  of. 
Mr.  Justice  Cross  was  for  hearing  the  petition 
before  he  would  decide  against  granting  the 
prayer  of  it.  It  appeared  to  him  a  grievous 
hardship  that  a  man  complaining  of  an  injury, 
which  it  was  the  peculiar  province  of  this 
Court  to  redress,  should  be  precluded  from  all 
its  benefits,  unless  he  crossed  the  Atlantic  to 
make  his  personal  appearance. 

The  Chief  Judge,  partly  concurring  in  this 
view,  said  the  question  was  whether  the  rule 
«as  so  absolute  as  to  preclude  the  hearing  of 
the  petition.  When  it  should  be  heard,  it 
would  be  seen  whether  this  case  formed  an 
exception  or  called  for  a  relaxation  of  the 
general  rule. 
The  Court  having  agreed  to  the  hearing, 
Mr.  Montagu  and  Mr.  Bacon,  in  support  of 
the  petition: — William  Kirkman,  the  alleged 
bankrupt,  had  resided  in  Nottinghamshire; 
went  to  America  in  1831,  not  to  settle  there, 
but  with  a  view  to  examine  the  country  to  see 
if  it  would  be  for  his  interest  to  remove  thither, 
and  he  was  still  delayed  there  by  illness  and 
other  causes  over  which  he  had  no  controul. 
He  left,  in  this  country,  property  worth  4,000/. 
subject  only  to  a  mortgage  debt  of  1,200/.,  and 
he  owed  another  debt  of  740/.,  which  he  di- 
rected to  be  paid  out  of  the  profits  of  this  pro- 
perty. He  had,  however,  before  his  departure, 
become  surety  for  a  debt  of  200/.,  and  it  was 
for  this  debt  of  another,  of  which,  however, 
ki&  brother-in-law  was  ready  to  pay  the  amount 
into  Court,  that  the  fiat  was  issued.  There 
was  no  petitioning  creditor's  debt.  No  act  of 
bonk  nipt  cy  was  committed;  the  delay  in  re- 
turning could  not  constitute  one,  as  the  inten- 
tion iu  going  was  not  to  delay  his  creditors. 
They  cited,  among  other  cases,  Ex  parte  Hop- 
kins* 

Mr.  Bethetl  was  prepared  to  maintain  his 
abjection  to  the  petition,  but  was  stopped  by 
rhe  Chief  Judge.  No  case  can  be  found 
ere  a  commission  of  bankruptcy  was  super- 
ded  on  the  grounds  of  invalidity  before  sur- 
nder,  if  opposed.  He  would  not  enter  into 
e  question  whether  there  was  an  act  of  bank- 
ptcr  in  this  case,  but  there  was  not  sufficient 


cause  shown  to  induce  the  Court  to  dispense 
with  a  rule,  from  any  relaxation  of  which 
great  evils  would  undoubtedly  flow. 

Mr.  Justice  Cross  concurred.  The  bankrupt, 
by  his  own  showing,  left  the  country  under 
liabilities.  There  was  no  good  reason  shown 
for  his  going  or  staying  abroad,  and  the  infe- 
rence was  left  to  the  Court.  The  rule,  how- 
ever, required  consideration,  as  it  is  contrary 
to  all  feelings  of  justice  to  require  a  man  first, 
at,  It  may  be,  great  inconvenience,  to  recognize 
an  act  before  he  would  be  allowed  to  impeach 
it. 

Mr.  Justice  Rose  repeated  his  former  obser- 
vations, and  added  that  surrender  did  not  pre- 
judice any  legal  right  or  remedy.  If  the  bank- 
rupt had  reason  to  believe  that  the,/?'//  was  the 
result  of  a  conspiracy,  he  had  his  remedy  by 
action  or  indictment. 

Ex  parte  Kirkman,  in  re  Kirkman,  South- 
ampton Buildings,  Dec.  12th  and  13th,  1833. 


SITTINGS  IN  CHANCERY. 

Hilary  Term,  1834. 

At  Westminster. 


LORD  CHANCELLOR. 


Saturday    - 
Monday 
Tuesday     - 
Wednesday 
Thursday  - 
Friday 
Saturday    - 
Monday     - 
Tuesday     - 
Wednesday 
Thursday   - 
Friday 
Saturday     - 
Monday 
Tuesday 
Wednesday 
Thursday   - 
Friday 


Motions. 
Petitions. 

Re-hearings  and  Ap- 
peals. 
Motions. 

Re-hearings  and  Ap- 
peals. 

Motions. 


Re-hearings  and  Ap- 
peals. 


Motions. 


*  1  Rose,  £>& 


Saturday     - 
Monday 

Tuesday     - 
Wednesday 

Thursday    - 
Friday 
Saturday    - 
Monday 
Tuesday     - 
Wednesday 
I  Thursday   - 


VICB-CHANCBLLOR. 

Jan.  11  1  Motions. 

-  13  J  Petitions. 

r  Pleas,   Demurrers, 

-  14  J      Exceptions,    Fur- 

.    15  J      ther  Directions  and 
I     Causes. 

-  16  )  Motions. 

"    in  Pleas,    Demurrers, 
'     l  Exceptions,    Fur- 

ther Directions,  and 
Causes. 


-  20  > 

-  21  f 

-  22J 

-  23  |  Motions. 
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Friday 
Saturday    - 
Monday 
Tuesday     - 
Wednesday 
Thursday    * 
Friday 


Common  Law  Sittings.*- Notes  of  the  Week. 


Pleas,     Demurrers, 
Exceptions,    Fur- 
ther Directions,  and 
Causes. 

Short  Causes  and  do- 
Motions. 


In  the  interval  after  Term,  and  the  First 
Seal,  his  Honor  the  Vice-chancellor  will 
hear  motions  at  Lincoln's  Inn. 


COMMON  LAW  SITTINGS. 
Hilary  Term,  1834. 


*m 


KING'S  BENCH. 

•      IN  TERM. 

Middlesex.  London. 

Monday      -    Jan.  13 
Thursday     -  16 

Wednesday  -  29    Thursday    -  Jan.  30 

AFTER  TERM. 

Saturday    -       Feb.  1  |  Monday        -  Feb.  3 

The  Court  will  sit  at  eleven  o'clock  in 
Middlesex,  and  at  twelve  in  London,  in  Term  ; 
and  in  both  at  half  past  nine,  after  Term. 

Causes  untried  on  the  lUts  for  the  13th  and 
16th,  will  be  taken  on  the  14th,  15th,  1/th, 
and  18th. 

None  but  undefended  Causes  will  be  tried 
on  the  29th  and  30th  Januaay. 


COMMON  PLEAS. 


IN  TERM. 

Middlesex.  London. 

Wednesday  -  Jan.  15  I  Friday        -    Jan.  17 
Wednesday  •       -  22  ]  Friday        -        -   24 

AFTER  TERM. 

Middlesex.  Lyndon. 

Saturday      -     Feb.  I  |  Monday       -    Feb.  3 

The  Court  will  sit  at  Ten  o'Clock  in  the 
Forenoon,  on  each  of 'the  days  in  Term ;  and 
at  Half-past  Nine  precisely,  on  each  of  the 
days  after  Term. 

The  Causes  in  the  List  for  each  of  the  above 
Sitting  Days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  adjournment  on 
the  days  following  each  of  such  sitting  days. 


NOTES  OF  THE  WEEK. 


NEW   RECORD    OFFICE. 

Arrangements  have  just  been  concluded 
between  his  Honor  the  Master  of  the  Rolls 
and  the  Secretary  to  the  Record  Board, 
under  which  the  Records  now  at  the  King's 
Mews,  Charing'CrQss,  will  be  transferred  to 
a  new  Record  Office,  to  be  built  on  the  site 


of  the  Rolls'  Garden.  The  portion  of  the 
Record  Office  at  present  intended  to  be 
built,  will  not  cost  more  than  14,000/., 
which,  like  the  expenses  of  the  Buildings 
for  the  other  Chancery  Records,  will  come 
out  of  the  Suitors'  Fund.  A  Bill  will  be 
brought  in,  as  soon  as  Parliament  meets,  to 
effect  these  objects,  and  also  for  the  better 
regulation  of  the  Record  Offices ;  and  more 
especially  to  give  access  to  the  Records  to 
literary  persons,  under  certain  restrictions, 
without  fee.  The  salaries  of  the  Chancery 
Record  Keepers  and  their  Clerks,  and  the 
expense  of  repairing  the  Records  and  mak- 
ing Calendars,  will  be  charged  upon  the 
Chancery  Funds  exclusively.  We  have  ex- 
tracted this  from  the  Times,  and  have  as- 
certained that  the  statement  is  substantially 
correct.  We  are  glad  that  some  progress  is 
likely  to  be  made ;  but  must  regret  that  a 
Judges'  Hall  and  Chambers,  which  are 
much  needed  for  the  convenient  despatch  of 
business,  are  not  at  present  to  be  included 
in  the  plan.  The  first  object,  however, 
was  to  separate  the  Record  Office  from  the 
scheme  of  a  National  Gallery  (with  which 
it  had  nothing  to  do)  ;  and  other  improve- 
ments we  trust  may  follow  hereafter. 

The  intended  free  access  of  literary  per- 
sons to  search  the  Records  will  be  no 
novelty :  they  might  always,  on  application, 
have  leave  to  pursue  their  objects,  so  far  at 
least  as  relates  to  the  Records  in  the  Rolls 
Chapel.  We  say  nothing,  however,  of  the 
order  in  which  the  documents  are  arranged, 
or  the  calendars  by  which  their  contents 
should  be  readily  ascertained. 


INQUIRY    INTO   THE    LAW    OP    COSTS. 

We  have  not  heard  of  late  of  the  progress 
made  before  the  Common  Law  Commis- 
sioners, into  the  Inquiry  regarding  the  Law 
of  Costs.  The  questions  circulated  amongst 
the  practitioners  were  inserted  in  vol.  C.  p« 
276,  and  some  communications  on  the  sul>* 
ject  will  be  found  in  the  same  volume, 
pp.  345,  376.  We  think  that  men  of  ex- 
teusive  practical  experience  should  take 
trouble,  for  their  own  eakes,  and  their 
tbren,  to  consider  the  questions,  and  gi 
their  answers  to  the  Commissioners, 
would  be  still  better  if  they  previously  m 
and  discussed  the  several  points  to  whi 
their  attention  has  been  directed. 


REAL  PROPERTY  ACTS. 


We  beg  to  remind  our  Readers, 
Real  Property  .Acts,  passed  in  the  ~ 
of  Parliament,  came  into  operation 
of  the  present  month. 


Answers  to  Queries. — Queries. 
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ANSWERS  TO  QUERIES. 


Earn  of  f)ro ptttQ  asm*  Costfcvpanring. 

COPYHOLD  MORTGAGES.      VOL.  VI.  P.  464, 
AND  VOL.  VII.  P.  31. 

If  the  first  mortgage  surrender  has  been  duly 
presented,  bnt  bo  admission  grunted  there- 
upon, then  the  proper  way  to  make  a  second 
mortgage  is  by  surrender,  as  until  admission 
of  the  mortgagee,  the  mortgagor  continues 
tenant  to  the  Lord!,  1  Watk.  on  Cop.  4th  edit., 
147$  und  the  second  mortgagee  may  be  admitted 
upon  the  surrender  to  him,  but  bis  admission 
will  be  liable  to  be  vacated  by  the  subsequent 
admission  of  the  first  mortgagee. 

Bnt  if  the  first  mortgagee  has  been  duly  ad- 
mitted, the  second  mortgage  must  not  be  by 
surrender,  (for  the  mortgagor  will  have  no 
more  than  an  equity,  and  ofan  equity  no  sur- 
render can  be  made.  1  Watk.  ut  svp.9  p.  81, 
156),  but  by  way  of  reltuse*  A  second  sur- 
render would  be  simply  void,  except,  perhaps, 
it  might  be  considered  as  evidence  of  a  con- 
tract. Vide  Cor.'s.  Note  to  Watk.  p.  149.  In 
preparing  second  mortgages  of  copyhold  es- 
tates, it  should  therefore  be  ascertained  whe- 
ther the  prior  mortgagee  has  been  admitted ; 
if  he  has,  the  adaption  of  the  mode  pointed 
out  by  "a  Court  Holder,"  in  his  -answer  to 
this<tnery>  p.  31,  would  be  improper ;  tout  if 
no  admission  has  been  granted,  then  I  think  it 
would  be  correct.  J.  £. 


TWBMTT  TEAKS  TITLE.      P.  123. 


In  this  Query  N.  S.  does  not  state  by  what; 
title  A.  and  the  previous  possessors  entered,  or 
had  held  nossession.    The  2d  section  of  3  &  4 
W.  4.  c  27,  limits  actions  for  recover}*  of  land 
to  twenty  years  from  die  time  at  which  the 
right  of  entry  first  accrued.    Supposing  the 
case  nut  to  come  within  the  sections  in  favor 
of  persons  under  disabilities,  two  points  arise — 
1st,  Has  any  right  of  entry  accrued  ?  and  if, 
so,  2d,  When  did  itaocrue  ?   If  a  lessee  has  not 
paid  rent,  or  made  any  acknowledgment  of 
tenancy  lor  more  than  twenty  years,  f  conceive' 
the  possession  of  tuoh  lessee  could  not  be  con- 
sidered as  adverse,  under  the  former  law; 
Doe  d.  Cook  v.  Danvers,  7  East,  299 ;  Sug. 
V.  &  P.  ch.  7.  4  5  5  tttd  suca  *  <***  would 
come  under  the  15th  section  of  3  &4  W.  4., 
c  27,  which  enacts  that  where  the  possession, 
is  not  adverse  at  the  time  of  the  passing  of  the : 
act,  the  person  claiming  may,  notwithstanding 
the  twenty  years  shall  have  expired,  make, 
entry  or  distress,    or   bring   action,  within 
five  yean  alter  the  passing  of  that  act.    But 
even  if  .such  should  not  be  the  case  alluded 
to  by  N.  S.,  a  reversioner  or  remainder-man 
may  nave  a  right  of  entry  on  his  estate  coming 
into  possession ;  and  therefore,  I  think,  as  N. 
S.  has  put  the  case,  it  would  be  impossible  to ; 
aay  that  A.  has  a  perfect  title. 

G.B. 


COMPOSITION     DEED. — FRAUD.      VOL.   VI. 

P.  31*0. 

Such  security  would  be  void  against  credi- 
tors, both  at  law,  13  Ves.  586;  4  East.  372; 
and  in  equitv,  1  P.  W.  768;  4  T.  R.  166;  1 
Anst.  910;  T  Atk.  106;  2  Ves.  156.  And  the 
creditors  may  refuse  to  stand  to  the  agree- 
ment, although  under  hand  and  sea) ;  and  a 
•bill  to  compel  a  performance  of  the  agreement 
would  be  dismissed ;  2  Vern.  71  and  bO.i.  But 
it  would  be  different  if  the  creditors  were  con- 
senting to  it,  13  Ves.  586 ;  6  Ves.  300. 

D.D. 


Common  Earn. 

PROMISSORY  NOTK. — MARRIED  WOMAN.     VOL. 

vi.  pp.  160  and  462. 

The  property  in  the  note  vested  in  the 
husband  bv  the  delivery  to  the  wife;  Barlow  v. 
Oisho/u  l'East.  43J;  S.  C.  3  J«tp.  266;  and 
being  the  husband's  property,  passed  to  his 
creditors.  But  if  the  interest  of  third  parties 
had  not  been  concerned,  and  the  husband  had 
died  before  any  alteration  made  by  him,  they 
would  go  to  hk  wife.  Co.  Litt.  351 ;  3  Mod. 
186.  D.  D. 


QUERIES. 


fcafu  of  Stamifus*, 

A  RTI  CLE  8. — ATTORNEY. — NOTA  R  Y. 

I  should  feel  particularly  obliged  if  any  of 
your  numerous  correspondents  would  give  me 
their  opinion  mi  the  following  query :  A.  was 
bound  an  apprentice  to  B.  for  seven  years,  to 
serve  as  a  notary,  and  a  few  days  after  was 
articled  to  the  same  person  for  nve  years,  to 
serve  as  an  attorney  and  solicitor.  There  was 
a  parol  agreement  with  the  father  at  the  time, 
(but  no  memorandum  was  made  on  the  occa- 
sion,) that  the  apprentice  should  be  at  liberty 
to  quit  at  the  end  of  the  five  years.  Does  the 
second  indenture  vacate  the  first,  as  being  a 
new  agreement  entered  into  between  the  par- 
ties, so  that  the  apprentice  (if  opposed  by  his 
master)  may  leave  at  the  end  of  five  years ;  or 
can  the  master  compel  him  to  serve  the  seven 
years?  D.  D. 

Ham  of  grnnrrtn  ant!  Conbrnanrtajr. 

DEVISE. — LAND8  CONTRACTED   FOR* 

Where  a  testator  devises  all  his  real  estate, 
after  an  agreement  to  convoy  certain  lands  to 
him,  but  before  actual  conveyance,  will  the 
land  so  contracted  for  pass  by  the  general 
devise  ? 

E.  O. 


FOREIGN   POWER  OF  ATTORNEY. 

In  what  manner  should  a  power  of  attorney, 
intended  to  be  executed  in  Italy  and  acted  upon 
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in  this  country,  be  attested,  so  as  to  be  able  to 
prove  the  execution  of  it  in  a  Court  of  Law  in 
this  country  ? 

P. 


WILD. — REVOCATION. 

If  A.  by  will  devises  certain  real  estates  to 
trustees,  in  trust  for  sale  or  other  conversion 
into  personal  estate,  the  produce  whereof  he 
gives  to  B.y  his  heir  at  law,  which  will  is  at- 
tested by  three  witnesses ;  and  afterwards  by  a 
codicil,  he  revokes  his  bequest  to  B.  and  gives 
it  to  C  ;  will  this  codicil,  attested  by  only  two 
witnesses,  stand  good  ? 

J.  B.  W. 


WILL. — MISTAKE. 

A.  B.  was  possessed  of  a  piece  of  freehold 
land  which  was  devised  to  him  by  his  father,  in 
these  words  :  "  I  give  and  devise  all  that  my 
piece  of  freehold  land  situate,  lying,  and  being, 
&c.  to  my  dearly  beloved  son  the  said  A.  B. 
and  his  heirs  for  never"  instead  of  the  word 
ever.  A.  B.  has  lately  died  intestate,  leaving  a 
son  him  surviving,  who  has  since  seld  the  pro- 
perty ;  but  the  purchaser  refuses  to  complete 
his  purchase  on  account  of  the  uncertainty  of 
expression  in  the  devise.  Will  the  purchaser 
be  safe  in  completing  his  purchase  without 
going  before  the  Court  ? 

A  Constant  Re/ber. 


|)rart(ct. 


JOINT  ACTION. 


Ill  a  joint  action  against  two  persons,  one  was 
arrested  in  Trinity  vacation,  (who  immediately 
afterwards  put  in  and  perfected  special  bail) 
but  no  further  proceedings  have  been  taken 
against  him,  and  there  is  no  disposition  on  the 
part  of  the  plaintiff  either  to  arrest  or  serve  the 
other  defendant — can  the  first  named  defendant 
take  any  and  what  proceedings  against  the 
plaintiff  to  compel  him  to  go  on  ? — the  two 
terms  since  the  arrest  have  expired  without  a 
declaration,  or  rule  for  time  to  declare,  but  the 
four  months  mentioned  in  the  writ  have  not 
elapsed  since  the  issuing  of  the  capias  against 
both  defendants.  Under  the  old  practice  the 
plaintiff  must  have  obtained  time  to  declare  as 
against  the  defendant  who  was  arrested,  until 
the  outlawry  or  appearance  of  the  other. 

A  Subscriber. 


PRACTICE  UNDER  COUNTRY  FIATS 
IN  BANKRUPTCY. 

By  the  6  Geo.  4.  c.  16,  §  23,  it  is  enacted, 
that  at  every  meeting  under  any  commission 
to  be  executed  in  the  country,  wherein  any  one 
or  more  of  the  Commissioners  named  may  be 
a  barrister  or  barristers;  such  barrister  or 
barristers,  or  as  many  of  them  as  shall  be 
willing  to  attend,  not  exceeding  three  at  each 


meeting,  shall  be  the  acting  Commissioner  or 
Commissioners,  and  shall  be  entitled  to  his  and 
their  summonses  and  fees  accordingly,  in 
priority  to  any  of  the  other  Commissioners  in 
the  said  commission  named. 

The  profession  are  not  generally  aware  of 
the  above  cited  section  of  the  General  Bank- 
rupt Act ;  for  though  the  names  of  two  resident 
barristers  are  invariably  inserted  by  the  Secre- 
tary of  Bankrupts  in  country  fiats  issued  for 
Nottingham,  and  several  other  manufacturing 
places ;  still  the  solicitors  causing  such  fiats 
to  be  issued,  are  in  the  constant  habit  of  sum- 
moning only  one  of  such  barristers  under  each 
of  such  fiats.  This  is  in  direct  opposition  to 
the  above  section,  which  is  declaratory  of  the 
practice  as  it  existed  previously  to  the  passing 
of  6  G.  4.  c.  16 ;  see  Lord  Rosslyn's  Order  of 
12th  August,  1800,  and  5  Yes.  578 ;  5  Afadd. 
462,  and  1  Rose  58 ;  and  if  the  omission  to 
summon  both  barristers,  whose  names  are 
always  inserted  in  the  fiats,  were  signified  to 
the  Court,  would  not  the  solicitors  under  the 
fiats  respectively  be  dealt  with  severely,  as  was 
done  under  the  old  system,  when  the  practice 
of  summoning  barristers  arose  only  from  an 
order  of  the  Lord  Chancellor,  and  not  out  of 
an  act  of  Parliament?  If  the  Secretary  of 
Bankrupts  would  take  the  trouble  to  give  par- 
ticular notice  of  this  section  (23),  by  fixing  a 
copy  thereof  in  a  conspicuous  part  of  his 
office,  or  otherwise  publicly  declare  the  same 
to  the  country  solicitors,  the  evils  which  arise 
would  perhaps  be  remedied.  A.  S. 


THE  EDITOR'S  LETTER  BOX. 


We  pointed  out  in  our  re-print  of  the  New 
Orders  in  Chancery,  a  mistake  in  the  "  au- 
thorized "  publication :  in  the  commencement 
of  the  8th  order,  the  words  should  be  "  a  Bill 
of  Revivor,"  instead  of  a  Bill  or  Revivor. 
We  learn  that  this  was  the  Printer's  mistake. 
In  the  9  th  Order,  Commissioners'  name* 
instead  of  name  should  have  been  printed. 
There  are  also  several  errors  of  punctuation : 
in  fact,  the  original  manuscript,  like  most 
legal  documents*  is  without  punctuation.  In 
all  other  respects,  we  believe  the  printed  copies 
may  be  relied  upon. 

The  letters  on  the  Poor  Laws ;  on  the  Pay- 
ment of  Debts  out  of  Real  Estate ;  on  the 
Doubts  on  the  Dower  Act,  and  the  Fines  and 
Recoveries  Acts;  and  on  the  Repeal  of  the 
Usury  Laws,  are  printed,  and  will  probably 
appear  in  the  next  Number. 

The  Letter  on  Local  Courts  shall  have  our 
attention  before  the  meeting  of  Parliament. 

The  Communications  of  8  f,  and  W.  B.  I., 
shall  be  considered. 

The  List  of  Books  has  been  received,  and 
will  be  inserted  in  our  uext  Supplement. 

The  Queries  and  Answers  of  W.  H.;  J.W. 
H. ;  D.  D.,  and  J.  B.  shall  have  carlu  atten- 
tion. 
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»"  Quod  magis  ad  wos 


Perttoct,  et  DCsdre  malom  eat,  agitamtis. 


HORAT. 


THB  DEFENCE 
OP  THE  LORD  CHANCELLOR. 


lit  a  former  number*  we  gave  some  account 
of  the  pamphlet  entitled  "  The  Reform 
Ministry  and  the  Reformed  Parliament," 
ind  also  of  an  answer  to  it,  which  appeared 
in  the  Quarterly  Review  for  October  last ; 
tad  we  adverted  to  these  works  with  the 
view  of  giving  the  character  of  the  present 
ford  Chancellor,  as  drawn  by  two  partizans 
of  different  factions.  The  Pamphleteer 
drew  his  Lordship  and  his  labours  couleur 
dero$e;  the  Reviewer  endeavoured  to  show 
that  he  was  blacker  than  he  ever  was 
painted:  we  endeavoured  to  act  as  mode- 
rators, and,  as  we  have  always  done,  to 
give  him  credit  where  it  was- due,  and  cen- 
sure in  its  proper  place.  It  was  not  to  be 
supposed  that  the  controversy  would  end 
here;  the  declaration  had  been  filed;  the 
plea  delivered;  and  if  a  replication  was  not 
forthcoming,  there  were  no  true  spirit  in 
the  land !  Here  then  we  have  it,b  although, 
a*  it  is.  averred,c  by  a  different  hand  than 

•  Ante,  p.  17.    See  also  p.  33. 

b  A  Refutation  of  the  Calumnies  against  the 
Lord  Chancellor,  contained  in  the  last  Num- 
ber of  the  Quarterly  Review,  in  an  Article  | 
3 »n  the  Pamphlet  entitled  "  The  Reform 
hristrv  and  the  Reformed  Parliament/' 
Third  Edition.    Ridgway. 

*  *  It  is  proper  to  state/'  says  the  author, 
in  a  note  to  the  first  page,  "  that  I  have  no 
farther  knowledge  of  that  pamphlet  than  is 
derived  from  the  article  in  question ;"  which 
v  rather  an  equivocal  declaration,  at  it  confines 
the  knowledge  to  the  extracts  made  in  the  re. 
»iew,  which  can  hardly  be  meant;  as  if  so,  the 
■other  would  not  know  what  he  was  in  part  de- 
fending.   Be  the  author  of  the  "  Refutation" 

vot  etxxxuu 


that  which  wrote  the  original  pamphlet, 
whose  power  has  either  been  "  snuffed  out 
by  the  article,"  and  been  driven  to  seek 
other  assistance ;  or,  peradventtire,  disdains 
the  combat.  It  is  a  marvel  to  us,  that  in- 
stead of  one  we  have  not  fifty  "  Refuta- 
tions ;"  and  we  know  not  what  may  now  be 

in  the  womb  of  the  press :  fof  the  present, 

j  -       Ti  —  ...... 

who  he  may,  he  occasionally  discloses  a  know* 
ledge  of  the  private  affairs  of  the  Chancellor; 
which  could  only  be  obtained  by  oae  closely 
connected  with  him.    Thus,  in  alluding  to  the 
death  of  Sir  Albert  Pell,  he  says,  "  the  act,  to 
establish  a  Court  in  Bankruptcy  gives  authority 
'  from  time  to  time  to  supply  any  vacancy  in 
the  number  of  the  Judges  and  Commissioners  f 
and  a  cloud  of  aspirants  and  their  patrons, 
many  of  the  latter  labourers  in  the  vineyard  of 
reform  during  a  quarter  of  a  century,  speedily 
reminded  Lord  Brougham  that  he  possessed 
this  power.  Had  then  the  object  of  the  Chan* 
cellor  in  establishing   the  new  Bankruptcy 
Court  been  the  mere  acquisition  of  patronage, 
here,  it  must  be  admitted,  was  an  opportunity 
of  exercising  it.     If  he  could  find  plausible 
pretexts  for  the  creation  of  the  office,  it  was 
not  likely  that  he  would  be  unable  to  invent 
some  specious  excuse  for  its  continuance.  The 
period,  too,  when  the  vacancy  occurred  was 
tempting.    Not  only  was  Parliament  not  sit- 
ting, but  it  was  prorogued  until  January.    No 
question  therefore  could  be  asked  on  toe  sufc 
ject  for  four  months :— and  the  events  of  those 
four  months  might  produce  the  answer,  or 
render  it  unnecessary.    What  then  did  Lord 
Brougham  do  ?    He  adhered  to  the  resolution 
that  he  had  formed  immediately  on  hearing  of 
Sir  Albert  Pell's  death,  and  in  spite  of  the  en- 
treaties and   remonstrances  of  some  of  fchf 
oldest  and  staunchest  friends  and  adherents, 
he  refuged  to  appoint  again  a  fourth  Bank- 
ruptcy  Judge :"  and  many  similar  proofs  of 
the  writer's  being  completely  behind  the  cur- 
tain, may  be  found  throughout  the  work. 
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however,  we  think  the  one  published  is 
sufficient;  at  least  until  a  rejoinder  be 
forthcoming. 

The  author  divides  the  charges  into 
heads,  and  attacks  them  separately;  in 
some  instances,  we  think,  successfully,— in 
others  not  so  well ;  and  throughout  he 
wants  the  spirit  and  cleverness  of  his  ad- 
versary. He  may  say  that  his  facts  needed 
no  garnish ;  but  if  he  wanted  them  to  be  as 
extensively  read  as  the  Review,  he  should 
have  made  them  a  little  more  palatable. 

The  nomination  of  Mr.  James  Brougham 
to  the  offices  of  Clerk  of  the  Patents  and 
Registrar  of  Affidavits,  is  first  adverted  to, 
and  is,  we  think,  satisfactorily  explained; 
and  under  present  circumstances,  we  are 
every  way  disposed  to  admit  the  validity 
of  the  defence.  We  do  not  think  that  the 
thorough  disinterestedness  of  the  Chancellor 
about  his  own  salary  is  so  well  made  out. 
*The  author  admits  that  Lord  Brougham  put 
the  emoluments  of  the  Great  Seal  at  the 
average  of  14,500/.  (p.  9,  in  note,) — a  low 
average,  but  of  course  the  nearest  that 
could  be  made.  If,  therefore,  he  secured  a 
fixed  salary  of  14,000/.,  and  an  additional 
1000/.  retiring  salary,  it  cannot  be  said  that 
he  did  very  badly  for  himself,  or  that  great 
wrong  has  been  done  him.  Neither  should 
the  author  take  credit,  as  he  does  in  p.  5, 
for  the  fact  that  the  Chancellor's  brother 
did  not  claim  compensation,  which  is  called 
"  an  act  of  unusual  moderation."  It  is  ob- 
vious that,  as  a  bill  had  been  brought  in  for 
abolishing  the  office  before  Mr.  James 
Brougham  was  appointed  to  it,  no  claim 
of  compensation  could  have  been  raised. 

The  next  subject  adverted  to  is  the 
Chancery  Regulation  Act.  The  Pamph- 
leteer claimed  the  whole  merit  of  it  for 
Lord  Brougham ;  the  Reviewer  did  the 
same  for  Lord  Lyndhurst  and  Sir  Edward 
Sugden.  We  stated  in  our  notice  that  k 
belonged  to  neither  of  them,  but  to  Lord 
Eldon  and  the  Chancery  Commission #d  The 
author  of  the  V  Refutation11  agrees  with  us, 
and  proves  our  position  at  length  by  a  re* 
ference  to  the  propositions  of  the  Commis- 
sioners ;  but  then  he  should  have  admitted 
that  the  Pamphleteer  and  Reviewer  were 
equally  incorrect,  and  not  confined  his  fire 
to  the  latter. 

.'  The  next  head  is  devoted  to  the  com* 
pensation  clauses,  inserted  in  the  Chan- 
cery Regulation  Act,  under  which  the  new 
Masters,  including  Mr.  William  Brougham, 
are  to  obtain  compensation  for  the  reduc- 
tion in   the  emoluments  of  their  offices. 

d  Sec  ante,  p.  18. 


The  Reviewer  asked,  Why  did  not  Lord 
Brougham  provide  against  the  claim  of 
compensation  on  the  part  of  the  new  Mas- 
ters, as  Lord  Lyndhurst  did  in  the  appoint- 
ment of  Welsh  Judges  ?  To  this  it  is  an- 
swered, that  the  cases  are  not  analogous; 
which  we  do  not  think  is  made  out  very 
clearly.  It  is  said,  moreover,  that  these 
clauses  did  not  proceed  from  the  Chancellor, 
which  is,  no  doubt,  very  true ;  but  of  course 
he  could  have  prevented  their  insertion  in 
his  own  bill. 

The  New  Bankruptcy  Court  is  the  next 
point  of  difference,  and  the  author  of  the 
"  Refutation"  insists  on  the  merits  of  the 
new  Commissioners,  and  the  savings  which 
have  been  effected,  and  makes  out  a  fair 
case  for  the  Official  Assignees.  The  Court 
of  Review  is  less  successfully  defended.  It 
must  be  admitted' by  every  body,  because  it 
is  admitted  by  the  Chancellor  himself,—  and 
we  have  repeatedly  praised  him  for  his  can- 
dour,  —  to  be  a  failure;  and  we  believe, 
moreover,  that  it  will  not  exist,  in  its  pre- 
sent form,  for  three  years  longer. 

The  next  subject  is  the  transfer  of  the 
appointment  of  the  Masters  in  Chancery 
from  the  Chancellor  to  the  Crown.  The 
accusation  as  to  this  was,  that  it  was  in- 
tended to  secure  the  patronage  to  I^ord 
Brougham  on  any  separation  of  the  political 
from  the  judicial  functions  of  the  Chancel- 
lor ;  but  this  the  learned  "  Refuter "  con- 
siders "  merits  no  answer."  p.  76.  But  as 
the  plan  for  the  separation  has  been  re- 
peatedly adverted  to  by  Lord  Brougham,  as 
stated  at  length  ia-the  Pamphlet  and  Re- 
futation, we  humbly  think  it  does  merit  an 
answer. 

The  Country  Commissioners  of  Bankrupt 
come  next  upon  the  tapis;. and  here  we 
think  the  author  of  the  "  Refutation "  is 
most  successful.  It  is  correctly  stated  that 
this  patronage  is,  under  the  1  &  2  W.  4. 
c.  56,  in  the  hands  of  the  Common  Law 
Judges,  not  of  the  Chancellor,  as  stated  by 
the  Chancellor  himself  on  the  23d  of  April 
last. 

"  His  Lordslup  might  have  added,  that  his 
moderation  in  this  respect  has  been  strongly 
condemned  by  many  influential  members  of  his 
party,  and  not  without  some  show  of  reason. 
Thenomination  to  these  new  offices  presented, 
to  use  the  words  of  the  Quarterly,  '  a  fine 
opening  for  partizan  rewards,  particular!?  as 
these  Local  Commissioners  are  chiefly  resident 
in  the  newly  created  boroughs,  and  are  the 
kind  of  men  who  have  the  most  hold  over  the 
10/.  constituency.'  Now  it  seems  that  our  ve- 
nerable Judges  are  for  the  most  part  more 
deeply  imbued  with  the  tenets  of  the  Tories 
than  with  those  of  their  adversaries,  and  the 
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result  of  this  scrupulous  non-interference  of 
Lord  Brougham  has  been,  that  nine-tenths  of 
these  gentlemen  *  having  the  most  hold  over 
the  .10/.  constituency,*  who  have  been  ap- 
pointed Country  Commissioners  of  Bankrupts, 
are  violent  opponents  of  the  present  govern- 
ment. But  1  have  nothing  to  do  with  politics ; 
my  sole  aim  is  to  vindicate  those  legal  reforms 
of  the  Chancellor,  which  the  critic  has  so  vio- 
lently and  so  unfairly  assailed." 

The  author  of  the  "  Refutation "  then 
di;~cusses  the  mode  in  which  the  Chancellor 
has  exercised  his  patronage,  including  the 
appointment  of  Mr.  Adam  to  the  Account- 
ant Generalship,  which  be  asserts  was  re- 
peatedly tendered  to  Mr  Abercromby. 

Some  less  important  subjects  are  next  dis- 
posed cf,and  the  Pamphleteer  (secundus)  then 
adverts  to  "  the  Arrears  in  the  Lord  Chan- 
cellor's Court."  It  is  stated  that  there  were 
on  the  14th  of  December  last  sixty-three 
appeals  inserted  in  the  Lord  Chancellor's 
paper  for  hearing,  of  which  none  appears  to 
have  been  set  down  more  than  eighteen 
months,  and  ten  have  been  entered  since 
the  commencement  of  the  present  Sittings ; 
and  that  on  Lord  Brougham's  taking  his 
seat  on  the  Chancery  Bench  there  were  103, 
of  which  many  had  been  set  down  two 
years  and  a  half.  The  author  concludes  by 
advocating  the  separation  of  the  judicial 
from  the  political  functions  of  the  Chancel- 
lor ;  and  declares  that  his  opinion  on  the 
bubject  is  known  to  many.  (p.  112). 

We  have  now  endeavoured  to  give  an 
impartial  account  of  this  part  of  the  con- 
troversy, and  regret  only  that  our  space  has 
not  allowed  us  to  insert  some  extracts, 
which  we  had  marked  for  the  purpose. 


ALTERATIONS    IN    THE    LAW    OF 
DEBTOR  AND  CREDITOR, 

AND 

ABOLISHING  IMPRISONMENT 
FOR  DEBT. 


A  reprint  has  just  been  made  of  the 
Solicitor- General's  Bill,  as  amended  in  the 
Committee  of  the  House  of  Commons, 
•'  for  facilitating  the  Recovery  of  Debts, 
the  Prevention  of  Frauds  by  Debtors,  the 
Relief  of  Debtors  willing  to  make  Cession 
'of  their  Property  for  the  Payment  of  their 
Debts,  and  abolishing  Imprisonment  for 
Debt,  except  in  Cases  of  Fraud. "•  This  is 
giving  "  note  of  preparation "  for  the  ap- 
proaching Session ;  and  we  proceed  to  lay 
before  our  readers  the  substance  of  the  new 

*  See  the  former  Bill,  vol.  6,  p.  148. 


clauses  which  have  been    added    by  the 
Committee. 

As  to  Judgment  Debts  : 

The  Commissioners  for  the  execution  of 
the  act  are  to  be  empowered  to  assign  the 
defendant's  property  to  a  trustee  for  the 
payment, of  the  judgment  debt.    Clause  A. 

The  trustee  is  to  dispose  of  the  property 
in  discharge  of  the  plaintiffs  judgment, 
and  to  pay  over  the  surplus,  if  any,  to  the 
defendant.     Clause  B. 

The  property  assigned  to  the  trustee,  in 
case  of  death,  removal,  or  resignation,  is  to 
vest  in  his  successor.     Clause  C. 

As  to  Petitioning  Debtors : 

The  person  appointed  by  the  Commis- 
sioner to  be  empowered  to  break  open  peti- 
tioning debtor's  house,  shop,  &c.  and  seize 
property.     Clause  D. 

Commissioners  for  executing  the  Act: 

The  Commissioners  of  Bankrupt  are  to 
be  Commissioners  for  executing  the  act  in 
the  districts  for  which  such  Commissioners 
are  appointed,  and  any  two  of  them  are  to 
constitute  a  Court  for  hearing  and  deter- 
mining all  matters  under  the  act.  Clause  E. 

Abolishing  Arrest: 

Prisoners  in  custody  on  mesne  process  to 
be  entitled  to  their  discharge,  subject  to 
the  provisions  of  the  act  as  to  arrest  for 
fraud.     Clause  F. 

Prisoners  in  custody  in  execution  on 
judgments  to  be  also  entitled  to  their  dis- 
charge, subject  to  the  other  provisions  of 
the  act.     Clause  G. 

But  prisoners  charged  in  execution  are 
not  to  be  discharged  from  the  debt  or 
damages,  but  such  debtor  and  his  property 
are  to  be  liable  to  the  proceedings  provided 
by  the  act.     Clause  H. 

The  Judges  of  the  Superior  Courts  of 
Common  Law  are  authorized  to  make  rules 
and  regulations  of  the  Courts  for  carrying 
the  act  into  execution.     Clause  I. 


PAROCHIAL  REGISTRATION. 


HISTORY  AND   PRESENT   STATE   OF  THE   LAW. 

Our  readers  are  aware  that  a  Select  Committee 
was  appointed  by  the  House  of  Commons,  on 
the  motion  of  Mr.  Wilks,  to  consider  and  re- 
port on  the  general  state  of  parochial  registries 


196 


Parochial  Registration. 


and  the  laws  relating  to  them,  and  on  a  general 
registration  of  births,  baptisms,  marriages, 
deaths,  and  burials.  A  Report  of  this  Com- 
mittee has  just  been  printed,  and  the  import- 
ance of  the  subject  induces  us  to  lay  the  sub- 
stance of  it  before  our  readers.  We  shall  for 
the  present  take  the  first  part  of  the  Report, 
which  comprises  the  history  and  present  state 
of  the  law  of  parochial  registration. 

In  September  1538  (30  Henry  VIII.),  an  in- 
junction was  issued  by  Thomas  Lord  Crom- 
well, Lord  Privy  Seal  and  Vicegerent  to  the 
King.  It  directed  a  buok  and  coffer,  with  two 
locks,  to  be  provided  in  each  parish,  and  or- 
dered the  parson,  weekly,  before  the  wardens, 
to  write  and  record  in  the  book  all  the  wed- 
dings, christenings,  and  burials  made  the  week 
before,  and  subjected  him  for  neglect  to  a  fine 
of  3#.  4d.f  to  be  employed  in  the  repairs  of  the 
church.  In  1547  a  similar  injunction  was  is- 
sued by  Edward  VI.,  only  directing  the  penalty 
to  be  employed  towards  the  poor  man's  box  of 
the  parish.  In  1559  (1  Elizabeth)  a  nearly  simi- 
lar injunction  was  issued,  only  that  the  penalty 
was  directed  to  be  equally  divided  between  the 
poor-box  and  the  repair  of  the  church. 

In  1562-3  Parliament  first  interfered.  Then 
a  bill  was  introduced  into  the  House  of  Com- 
mons, and  read,  "  To  erect  an  office  of  regis- 
tership,  to  be  kept  in  every  diocess;"  but, 
through  the  interposition  of  the  clergy,  did  not 
eventually  pass.  In  1590  Lord  Treasurer 
Burghley  perceived  the  importance  of  an  office 
for  a  general  register  of  all  the  christenings, 
marriages,  and  burials,  within  England  and 
Wales.  Among  the  objects  and  advantages  of 
the  establishment,  he  enumerated  "  that  there 
should  be  yearly  delivered  a  summary  of  the 
whole,  whereby  it  should  appear  how  many 
christenings,  weddings,  and  burials  were  every 
year  within  England  and  Wales,  and  every 
county  particularly  by  itself,  and  how  many 
men-children  and  women-children  were  born 
in  either  of  them,  severally  set  down  by  them- 
selves." He  accordingly  recommended  the 
measure  to  the  Queen,  and  propounded  it  to 
the  Archbishop  of  Canterbury,  by  whom  its 
progress  appears  to  have  been  estopped. 

In  159/  (39  Elizabeth)  a  constitution  was 
made  by  the  archbishop,  bishops,  and  clergy  of 
the  province  of  Canterbury,  and  approved  by 
the  Queen,  declaring  the  importance  and  uti- 
lity of  parochial  registers  (quorum  pcrmagnut 
vsus  est),  and  enjoining  their  more  careful 
preservation,  directing  a  copy  to  be  sent  yearly 
within  a  month  after  Easter  to  the  register  of 
each  diocess,  to  be  received  without  fee,  and 
faithfuliy  kept ;  and  threatening  punishment 
to  all  by  whom  the  precept  was  infringed.  In 
1603  (1  James  1)  another  and  somewhat  simi- 
lar mandate  was  issued,  and  endeavoured  to 
insure  accuracy  in  the  entries,  and  their 
careful  preservation. 

During  the  civil  commotions  in  the  reign  of 
Charles  I.  no  special  attention  was  directed  to 


the  subject ;  but  in  1652  a  law  reform  com- 
mittee was  appointed.  It  included  the  most 
eminent  lawyers  and  statesmen,  and  they  pre- 
pared a  draught  of  a  bill,  which,  in  1653,,  was 
adopted  by  the  Parliament.  That  act  was  en- 
titled "  An  Act  how  Marriages  shall  be  solem- 
nized and  registered,  and  also  for  a  Register 
for  Births  and  Burials."  It  first  introduced 
the  registers,  not  of  baptisms,  but  of  births.  It 
treated  marriage  as  a  civil  contract,  to  be  solem- 
nized before  a  justice  of  the  peace.  It  directed 
that  for  the  entry  of  all  marriages,  and  "  of  all 
births  of  children,  and  burials  of  all  sorts  of 
people,  within  every  parish,"  the  inhabitants  of 
every  parish  chargeable  to  the  poor  should 
choose  "  an  able  and  honest  person,  to  be  called 
the  Parish  Register,"  sworn  before  and  ap- 
proved by  a  neighbouring  magistrate.  Tuts 
officer,  it  provided,  should  have  the  keeping  of 
the  register  book  for  three  years,  and  longer, 
unless  removed  by  the  parish ;  and  that  he 
should  be  paid  12rf.  for  every  entry  of  marriage, 
and  4</.  for  every  entry  of  birth  and  of  death, 
it  also  enacted,  that  small  parishes,  or  places 
not  within  any  parish,  might  be  united  or 
added  to  other  parishes  by  the  justices  at  then- 
general  sessions,  and  that  they  should  then  be 
accounted  one  parish  as  to  the  matters  only  of 
the  act ;  and  that  for  such  parishes  and  places 
so  united  one  register  should  serve ;  and  also 
provided,  that  all  subsisting  register-books 
should  be  delivered,  to  be  kept  as  records  by 
the  registers  appointed  under  that  act.  Until 
after  the  Restoration,  the  provisions  of  this 
act  were  found  perfectly  practicable,  and  were 
carried  into  useful  effect ;  and  in  very  many 
parishes,  notwithstanding  all  the  prejudices 
against  the  measure,  the  books  continue  to  be 
fairly  preserved. 
In  the  reign  of  William  HI.  several  acts  were 

Sassed  to  enforce,  not  a  registry  of  baptisms 
ut  of  births,  and  also  of  marriages  and  burials, 
as  a  source  of  revenue  to  the  state ;  for  by  an 
act  6  &  7  W.  3,  c.  6  (1694),  an  act  granting  his 
Majesty  certain  rates  and  duties  on  marriage*, 
births,  and  burials,  the  clergy  were  compelled, 
under  a  penalty  of  100/.  for  neglect,  to  take  an 
exact  and  true  account,  and  keep  a  register  of 
all  persons  married,  buried,  christened,  or 
born  in  their  respective  parishes,  and  the  col- 
lectors, and  all  persons  concerned,  were  to 
have  free  access  to  them  without  fee  or  re- 
ward. Under  this  act,  it  will  be  perceived 
that  the  clergy  were  compelled  to  act  gratui- 
tously, as  civil  officers,  and  to  collect  infor- 
mation of  the  births  of  all  children  born  within 
their  parishes,  to  whatever  religious  denomi- 
nation the  parents  might  belong,  and  quite 
irrespective  of  any  baptismal  right  performed 
by  them,  or  by  any  ministers  dissenting  from 
their  church.  This  duty  having  been  found  too 
onerous,  and  information  as  to  births  being  un- 
attainable by  clergymen,  since  the  parents  by 
concealment  eluded  payment  of  the  tax,  the 
act  7  &  8  W  3.  c.  36,  (1695)  provided  that  the 
parents  of  every  child  should,  within  five  days 
after  birth,  give  notice  to  the  clergyman  of  the 
day  of  the  birth  of  such  child,  under  a  penalty 
of  40*.  j  and  the  clergyman  should,  under  a 
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like  penalty,  take  an  account  of  and  keep  a 
distinct  register  of  every  child  born  and  not 
christened,  for  doing  which  the  parents  were 
to  pay  6d.  to  him. 

Ultimately  this  tax  was  discontinued ;  but  in 
1783  (23  G.  3.  c.  67)  a  stamp  duty  of  3d.  was 
imposed  on  every  entry  of  burials,  marriages, 
births,  or  christenings,  to  be  demanded  by 
each  clergyman  from  the  undertaker  or  par- 
ties married,  or  the  parents  of  a  child  whose 
birth  or  christening  was  registered.*  and  by 
the  25  6.  3.  c  75,  the  act  was  extended  to 
dissenting  ministers,  whose  registrations  of 
births  or  baptisms  or  burials  were  so  recog- 
nised by  law.  In  1794,  however,  this  act  was 
also  repealed,  and  at  present  the  parochial  re- 
gistries for  baptisms  and  burials  are  regulated 
by  the  act  52  G.  3.  c.  146,  passed  in  1812,  and 
commonly  called  Sir  George  Rose's  Act. 

This  act  is  entitled,  "  An  Act  for  better  re- 
gulating and  preserving  Parish  and  other  Re- 
S'sters  of  Buihs,  Baptisms,  Marriages,  and 
uriala  in  England."  It  directs  (sec.  1),  offi- 
ciating ministers  to  keep  registers  of  public 
and  private  baptisms,  of  marriages,  and  of  bu- 
rials. (Sec.  2.)  King's  printer  to  transmit  to 
each  parish  a  printed  copy  and  register  books, 
adapted  to  forms  prescribed.  (Sec.  3.)  Regis- 
ters to  be  kept  in  separate  books,  and  signed 
within  seven  days  after  each  ceremony  was 
performed.  (Sec.  4.)  Certain  forms  to  be  ob- 
served where  the  ceremony  was  not  performed 
in  the  parochial  church  or  church-yard.  tSec. 
5.)  Register  books  to  be  kept  by  officiating 
minister  in  an  iron  chest,  provided  at  the  pa- 
rochial expense,  and  whence  they  may  not  be 
removed.  (Sec.  6.)  Annual  copies  to  be 
made,  and  by  the  officiating  minister  verified 
and  signed,  and  by  the  churchwardens  attested. 
(Sec. /-)  Such  copies  to  be  yearly  transmitted 
to  the  registrars  of  each  diocese  by  the  church- 
wardens, by  post  (Sec.  8.)  Diocesan  regis- 
trars to  report  to  the  Bishops  yearly  thereon. 
(Sect  9.)  In  case  of  neglect  by  officiating  mi- 
nister to  verify  and  sign,  churchwardens  to 
certify  his  defiuilt.  (Sec.  10.)  Where  there 
are  no  churches,  a  memorandum  of  each  bap- 
tism and  burial  to  be  delivered  to  the  officiating 
minister  of  an  adjoining  parish.  (Sec.  11.) 
Letters  containing  annual  copies  to  go  by  the 
post,  and  free  from  postage.  (Sec.  12.)  An- 
nual copies  transmitted  to  registrars  to  be 
safely  deposited  and  secured  from  damage  or 
destruction  by  fire,  and  carefully  arranged  for 
reference ;  and  the  registrars  to  cause  alpha- 
betical lists  of  all  persons  and  places  to  be 
made,  and  kept,  and  to  be  open  for  search. 
(See.  13.)  A  report  to  be  made  before  the  1st 
March,  1813,  to  the  Privy  Council,  of  the 
state  of  every  place  where  copies  of  parochial 
registers  and  wills  are  preserved,  and  their 
protection  from  damp  and  safety  from  fire. 
(Sec  14.)  Persons  making  false  entries  or  wil- 
fully defacing  or  destroying  register  books,  to 
be  guilty  of  felony,  and  transported  for  four- 
teen years.  (Sec.  15.)  But  punishment  not  to 
attach  for  accidental  errors.  (Sec.  16.)  Accus- 
tomed fees  to  continue.  (Sec.  170  Annual 
copies  sot  to  be  subject  to  any  stamp  duty. 


(Sec.  18.)  One  half  the  penalties  levied  under 
the  act  to  go  to  the  informer,  and  the  remain- 
der either  to  the  poor  of  the  parish  or  to  such 
charitable  purposes  as  the  Bishops  direct, 
(Sec.  19.)  List  of  all  extant  register-books  to 
be  transmitted  by  officiating  minister  before 
the  1st  of  June*  1813,  to  diocesan  registrar. 
And  (Sec.  20)  the  provisions  to  extend  to  ca- 
thedrals and  collegiate  churches,  and  to  extra- 
parochial  chapels. 

On  this  extraordinary  statute  the  whole  sys- 
tem of  parochial  registration  at  present  de- 
pends: and  that  it  is  extraordinary  will  ap- 
pear, if  reference  be  made  to  the  title,  which 
includes  a  register  of  births,  for  which  no 
provision  was  framed,  and  which  cannot  legally 
be  kept ;  to  the  clauses  directing  the  labours 
of  receiving  and  arranging  and  indexing  all 
the  copies  of  registers,  and  making  reports  to 
the  bishops  by  the  diocesan  registrars,  for 
which  no  compensation  is  awarded ;  and  to 
the  clause  for  appropriating  penalties  which 
are  not  imposed,  and  of  which  the  only  one 
directed  is  transportation,  which  no  informer 
would  desire  to  share,  nor  any  charity,  to  par- 
take. 

Connected  with  the  statute  law,  are  cases 
which  should  not  be  unknown.  Those  cases 
have  decided — 1st,  that  entries  of  births  made 
by  clergymen,  on  the  representation  of  parents, 
in  registers  of  baptisms,  are  not  evidence  of 
birth,  and  that,  as  evidence,  the  entries  cannot 
be  read ;  2d,  that  entries  in  register-books  oc- 
casionally made  up  from  memoranda  and  from 
day  or  rough  books,  used  in  many  parishes, 
cannot  be  received  in  evidence ;  and  3d,  that 
while  copies  from  parish  registers  may  be  evi- 
dence without  the  production  of  the  originals, 
as  the  books  are  in  the  nature  of  public  docu- 
ments and  records,  yet  copies  of  Dissenters' 
registers  of  birth  or  baptism  are  not  evidence, 
and  that  their  registers  of  burials  are  no  evi- 
dence of  deaths. 

Such  being  the  present  state  of  the  law,  it 
was  evidently  full  time,  amongst  other  reforms 
(many  of  them  of  but  little  pressing  or  general 
importance),  that  the  Legislature  should  turn 
their  attention  to  a  subject  which  concerns, 
more  or  less,  all  classes  of  society,  and  on 
which  a  material  branch  of  the  due  adminis- 
tration of  justice  depends.  We  shall  advert  to 
the  other  parts  of  the  Report  at  the  first  op- 
portunity. 


A  PRACTITIONER'S 

COMMENTARIES  AND  QUERIES 

ON  THE  [LAST] 

NEW  CHANCERY  ORDERS. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 
You  kindly  imparted  to  me  a  portion  of 
your  sphere  of  "  Observation,"  on  the  No- 
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vember  batch  of  Chancery  Orders,  as  to  which 
I  spoke  plainly,  for  the  reasons  then  assigned. 
Allow  me  the  same  liberty  as  to  the  December 
series  of  corrections  and  emendations  of  the 
preceding  month's  sins  of  omission  and  com- 
mission. T.  B.  Q. 

Before  entering  on  the  details  of  the  New 
Orders,  I  must  oWrve,  that  all  I  sec  strengthens 
a  conviction  I  have  long  entertained,  that  the 
work  of  Chancery  Reform  is  and  will  continue 
to    be    conducted   without  plan  or  system  ; 
that  it  is  in  inextricable  confusion — productive, 
and  likely  to  be  productive,  of  at  least  as  much 
harm  as  good ;  and  that  it  ought,  without  loss 
of  time,— before  the  mischief  gets  chronic — to 
be  put  into  the  hands  of  a  new  and  very  limited 
commission  of  independent  but  experienced 
men — who  should  begin  by  fixing  on  some 
determinate  general  plan  or  operations,  from 
the  top  of  the  machine  to  the  bottom,  and  pro- 
ceed to  give  us  a  consistent  and  comprehensive 
series  of  details,  so  announced  as  to  give  ample 
time  for  consideration  and  practical  comment 
before  the  period  of  operation  ;  and  so  that 
practitioners  might  once  for  all  know  what  is 
to  be  done,  instead  of  being  harrassed  and  tan- 
talized by  incessant  changes  and  ill  digested 
schemes ; — some  of  them  (as  in  the  case  of  the 
new  payment  of  the  officers,)  admitted  by  the  very 
movers  of  the  law  to  be  mischievous  instead  of 
beneficial ; — altered  as  soon  as  propounded : — 
often  on  the  face  of  them  blundering  or  inef- 
ficient for  want  of  practical  knowledge ; — and 
always  meeting  partial,  unconnected,  and  fre- 
quently discordant  views; — so  that  one  shil- 
ling's worth  of  new  printed  practice  is  just 
stored  in  the  practitioner's  memory,  as  it  is 
rendered  burnable  by  the  issue  of  a  new  call 
on  his  pocket  and  faculties. 

I  see  no  hope  of  better  things  but  from  such 
a  new  reference  to  competent  authorities; 
when  the  parties  affected  can  be  heard  before, 
instead  ot  after,  their  duties  and  interests  are 
'  altered ;  and  I  do  hope  some  one  will  in  Par- 
liament move  an  address  for  a  commission 
accordingly.  As  to  continuing  to  confide  the 
work  to  the  heads  of  the  Court,  the  plan  (at 


which  is  that  the  whole  system  is  now  avowedly 
worse  than  it  ever  was ;  so  that  the  best  thing 
Parliament  can  do,  is  immediately  to  repeal 
the  act  of  last  session,  instead  of  trying  its 
hand  at  resuscitating  the  suspended  animation 
of  the  submerged  "  College  of  Filacers." 

To  proceed,  however,  with  the  subiect  more 
immediately  before  us.  The  act  of  3  «  4  W.  4. 
c.  94,  by  its  22d  section,  provides  for  an  ad- 
justment and  amendment  of  the  general  prac- 
tice, beyond  the  mere  purposes  of  that  act.  It 
seems  now  considered  that  this  (in  the  absence 
of  further  Parliamentary  alterations  contem- 
plated) was  premature ;  and  in  tact  we  hear 
nothing  of  any  connected  steps  being  taken 
for  carrying  the  design  into  execution  in  a 
proper  manner.  The  main  design  of  the 
present  series  of  Orders  is  therefore,  as  before, 
to  provide  for  the  exigencies  of  the  act ;  but 
the  rule  is,  as  usual,  not  consistently  observed, 
and  we  have,  accordingly,  a  few^  new  and  in- 
dependent alterations  of  the  practice. 

On  this  occasion,  as  heretofore,  when  one 
looks  at  a  batch  of  new  Orders,  it  always  ap- 
pears pretty  clearly,  both  by  the  omissions  and 
the  commissions,  that  a  great  portion  of  the 
concoction  has  been  quite  accidental.  Subjects 
find  their  way  in,  which  have  no  connection  at 
all  with  the  main  design,  and  are  not,  if  noticed, 
followed  out  as  they  ought  to  be  into  their 
proper  ramifications.  It  always  appears  that 
by  some  means,  apparently  by  chance,  first 
one  and  then  another  planner,  in  different 
departments,  and  with  different  views,  gets 
consulted ;  and  of  course  takes  the  oppor- 
tunity to  dash  in  a  little  of  the  matter  which 
his  own  position  or  views,  or  perhaps  inter- 
ests, happens  to  suggest  to  his  fancy  as  proper 
to  inflict,  by  way  of  reform,  as  he  calls  it.  I 
think  there  would  be  no  great  difficulty  in 
forming  a  correct  theory  as  to  who  have  been 
at  work  on  the  present  occasion,  in  what  may 
be  considered  the  incidental  parts  of  the  mea- 
sure. 

Orders  1,  2,  3,  and  4,  are  repetitions  of  the 

November  Orders.    Why  does  not  the  form  of 

subpoena  to  shew  cause  against  a  decree  give 

(as  the  others  do)  the  number  of  da>s  for 

? 


all  times  bad,  for  many  reasons,  as  regards  any   shewing  cause 

Court,)  is  particularly*  vicious  when,  as  is  well  I     5  and  6, — continue  the  fee  fixed  on  snb- 

i. — .....  k™   ♦u.ia*  i;*«/i«  i..M  „^wa  «,» rT.tfw   p^jgnag  Dy  tne  November  series  (by  analogy  to 


known  here,  those  heads  have  views  so  differ- 
ent, that  peace  can  only  be  preserved  by 
neutral  courses ;  the  effect  of  which,  as  well 
as  the  degree  of  energy  of  the  parties,  is 
amply  demonstrated  by  the  two  series  of 
Oraers  before  us.  From  July  to  November 
nothing  is  done,  even  to  carry  the  act  into 
operation ;  and  we  are  told,  in  excuse  for  the 
errors  and  imperfections  of  what  then  appears, 
that  four  months  have  been  too  little  tune  for 
preparation ; — while  that  excuse  (such  as  it 
is,)  is  almost  immediately  negatived  by  a  fort- 
night's being  found  sufficient  time  for  maturing 
what  is  issued  as  a  finished  effort. 

If  instead  of  the  heads  of  the  Court,  we  turn 
to  Parliament  as  the  source  of  relief,  then  we 
fall  into  the  hands  of  Mr.Hume,to  whose  wisdom 
it  is  said  we  are  indebted  for  the  scheme  of  pay- 
ing the  officers  by  mere  salaries ;  the  result  of 


the  Common  Law  charges  for  writs),  so  far 
as  regards  a  tuhporna  dwee  tecum.  In  all  other 
cases,  it  somewhat  whimsically,  not  only 
changes  the  amount,  but  jumps  back  for  this 
purpose  into  another  (the  old)  principle  of 
charge.  The  effect  is,  that  the  solicitor  will 
have  about  6>.  Xrf.  for  every  three  writs.  He 
probably  will  be  content  with  getting  rid  of 
the  nuisance  of  the  old  system  of  the  office ; 
but  (especially  as  it  was  thought  fit  to  fig- 
ment the  gains  of  that  office,  in  consider- 
ation of  taking  away  all  its  labors)  when  the 
usual  remuneration  of  a  solicitor  in  a  suit  has 
been  considerably  diminished  as  regards  "  or- 
ders of  course,"  it  might,  I  think,  have  been 
quite  as  well  to  have  embraced  the  oppor- 
tunity (as  the  November  Orders  did)  of  making 
the  allowances  more  reasonable  and  consistent 
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than  many  of  them  now  are,  by  payitfgtthe 
solicitor  (like  an  attorney)  for  what  he  really 
and  usefully  does,  when  taking  away  from 
him  much  more  in  amount  for  work  which  it 
is  considered  was  not  beneficial.  This  would 
have  been  effected  by  leaving  him  a  gross  fee, 
as  for  a  common  law  writ;  and  the  suitor 
would  have  still  gained  -very  largely  by  the 
concurrent  abolition  of  much  larger  allowances. 
There  seems  now,  on  all  occasions,  to  be  a 
great  deal  more  solicitude  about  providing 
dap  traps  in  regard  to  saving*,  than  as  to  real 
improvements  in  the  machinery,  or  the  prin- 
ciple of  proceedings  and  practice. 

7. — Revives  the  irregular  and  nonsensical 
computation  by  terms,  happily  got  rid  of 
at  Common  Law.  Why  not,  as  at  law,  give 
a  uniform  four  months  for  the  operation  of 
the  writ  r 

The  fee  fixed  for  correcting  and  reseating 
the  *ubpcena  (which  considering  the  patentee's 
gmm  by  the  reform,  he  ought  todogratuitously), 
raises  the  question  before  suggested  in  the 
Legal  Observer,  as  to  the  authority  for  receiv- 
ing fees  not  sanctioned  by  the  act.  Whatever 
general  authority  the  heads  of  the  Court  before 
had,  the  act  at  any  rate  restrains  and  defines 
it  to  some  extent,  and  prohibits  every  thing 
not  so  sanctioned.  Now  as  regards  the  Sub- 
jxpna  Office,  the  act  fixes  one  fee,  and  as 
to  s»me  other  offices,  gives  specific  fees,  and 
authorizes  the  Chancellor  to  determine  others ; 
and  then  it  expressly  prohibits  the  receipt  of 
any  thing  else  by  any  officer  whatever.  W  here 
then  is  the  authority  for  receiving  any  others, 
or  at  any  rate  for  granting  neiv  ones  ?  How 
can  order*  remedy  the  effects  of  an  obvious 
blunder ;  the  act  having  originally  been  drawn 
applicable  to  all  the  offices,  and  the  prohibitory 
clause  not  being  altered  when  its  scope  was 
narrowed. 

8. — la  quite  a  new  provision,  for  facilitating 
orders  of  revivor,  by  the  somewhat  anomalous 
scheme  of  making  orders  on  parties  not  in 
Court.  After  all,  the  party  must  eventually 
be  brought  into  Court ;.  so  that  no  great  good 
is  effected  by  the  proceeding,  which  is  rather 
singular. 

9. — Gives  a  dedimus  as  of  course.  But 
why  a  dedimus  at  all,  we  are  often  asked  ? 
Perhaps  this  question  has  not  occurred  to  the 
Si*  Clerk*  Offic*  i  if  the  .orders  passed  through 
that  cbanneC  as  appearances  indicate.  Why 
cannot  a  defendant  go  to.  a  Master  Extraordi- 
nary, giving  notice  (if  thought  advisable)  of 
bis  intention  to  the  plaintiff's  solicitor,  thaj  he 
may  attend  with  another  Master  if  he  pleases  ? 

10,  11. — These  Orders  supply  the  omissions 
of  the  November  series,  as  to  time  for  demur- 
ring, and  as  to  orders  to  revive. 

12, 13. — Are  useful  regulations;  and  are  not 
•ut  of  place,  in  connection  with  the  new  sys- 
tem of  time  to  answer. 

14  — Is  a  particular  regulation  as  to  time, 
for  answering  in  cases  of  amendment ;  and  aims 
chiefly  at  meeting  the  possible  (but  not  at  all 
common)  case  of  a  defendant  improperly  delay- 
ing a  plaintiff,  by  choosing  to  answer,  when 
no  answer  is  wanted.    To  meet  this,  the  Mas- 


ter has  a  discretion  given  him  as  to  the  time 
to  be  allowed.  This  will  only  lead  to  jangling 
and  contrariety  of  decision;  and  after  all,  the 
cases  are  far  more  frequent  of  abuse  the  other 
way ;  that  is,  of  a  plaintiff's  making  amend- 
ments which  it  is  not  his  interest,  though  very 
much  the  defendant'*,  that  the  latter  should 
answer ;  and  which  the  plaintiff  accordingly 
precludes  him  from  answering,  by  putting  in 
a  replication  before  the  other  has  time  to  see 
the  consequences.  This  happens  continually, 
as  every  one  knows. 

The  practice  is  too  frequent'  among  drafts- 
men. I  have  known  such  a  case  as  this,  perpe- 
trated by  a  living  man  of  great  practice.  In  an- 
swer to  a  bill  tor  tithes  of  certain  lands,  the- 
defendant  set  up  a  farm  modus ;  and  his  de- 
scription of  the  lands  was,  by  reference  to  the 
description  in  the  bill,  sufficiently  certain. 
The  draftsman  plots  this  stratagem  : — He 
strikes  out  three  or  four  words  in  the  bill,  so 
as  to  make  the  description  in  the  answer,  when 
applied  to  the  amended  bill,  incomplete  and 
uncertain ;  and  directs  an  instant  replication, 
after  the  eight  days ;  and  so  the  cause  goes  to 
the  hearing;  the  defendant's  solicitor  never 
dreaming  of  the  effect  produced  by  an  appa- 
rently merely  verbal  alteration,  such  as  the 
order  before  us  treats  as  not  worth  considera- 
tion. Then  at  the  hearing,  the  defendant's 
modus  is  objected  to,  on  the  ground  that  the 
lands  were  not  sufficiently  defined  by  the  an- 
swer, as  in  fact  they  now  were  not.  The  Court; 
however,  saw  through  the  trick,  and  (perhaps 
by  a  stretch  of  its  functions)  chose  very  pro- 
perly to  read  the  answer  only  in  connection 
with  the  original  record. 

Is  it  to  be  considered  as  laid  down  by  this 
Order,  under  the  exception  as  to  alterations  of 
"  names,  dates,  sums,  &c.  (which  may  or  may 
not  involve  important  results)  that  the  plaintiff 
may  proceed  instanter ;  and  that  the  defendant 
is  to  have  no  opportunity  of  seeing  whether 
the  altered  allegation  is  not  one  which  it  is 
material  to  negative  or  explain  ?  Might  not 
this  difficulty  be  met  on  the  application  for 
leave  to  make  such  an  amendment;  by  produc- 
ing the  amendments,  and  having  it  part  of  the 
order  that  the  plaintiff  might  proceed  thereon 
instanter,  unless  the  defendant  on  the  appli- 
cation showed  the  Master  that  he  ought  to  be  al- 
lowed to  answer ;  when  time  should  be  given 
him  accordingly  ?  In  fact,  all  orders  to  amend 
ought  to  be  made  on  attendable  summons,  and 
adapted  to  the  circumstances ;  and  then  justice 
would  be  done  to  both  parties. 

15,  16, 17. — Are  revisions  of  the  details  as 
to  getting  the  Masters  in  rotation  assigned  to 
each  bill.  The  point  is  not  of  much  conse- 
quence practically,  but  how  will  the  Master 
officially  know  that  he  is  the  Master  attached 
to  the  cause,  when  first  applied  to  in  it  ? 

18. — If  I  understand  this  Order,  a  defendant 
will,  where  his  answer  is  so  flagrantly  insuffi- 
cient that  he  submits,  have  six  weeks  time  as 
of  course.  But  where  the  matter  is  doubtful, 
so  as  to  be  argued,  the  Master  may  give  him 
less.  More  than  the  old  allowance  it  can 
hardly.be  supposed  that  any  Master  will  allow. 
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19.— {*  not  easily  understood  j  and  it  would 
have  saved  a  world  of  jangling  if  the  object 
and  intended  effect  had  been  shortly  and  in 
pbh*  words  declared.  It  refers  to  Order  28 
of  the  series  of  1828,  which  gives  the  plaintiff 
(if  he  eventually  get  costs  of  suit)  the  full 
costs  of  exceptions  allowed  or  submitted  to. 
Is  it  to  be  understood  that  the  new  Order  ex- 
tends to  the  defendant  the  converse  advantage  ? 
It  would  seem  to  have  been  intended  to  do  so ; 
yet  the  contrary  would  appear  from  the  opera- 
tion being  confined  to  a  taxation  under  the  28th 
Orifef,  which  only  arises  where  the  plaintiff 
gets  general  costs.  Then  again,  it  is  curious  to 
talk  of  taxing  under  an  order,  when,  so  far  as 
alterations  sje  affected,  the  taxation  will  be 
pro  tanto  contrary  to  the  order.  Is  it  meant 
that  from  the  plaintiff's  costs  should  be  de- 
ducted and  allowed  to  the  defendant  his  costs 
of  particular  proceedings?  and  why  should 
the  operation  of  the  Master's  discretionary 
certificate  depend  on  arriving  at  the  single 
event  contemplated  by  Order  28  i 

The  Court  of  Exchequer,  in  a  few  simple 
words,  effected  the  whole  object,  so  far  as  it 
seems  worth  effecting,  by  merely  ordering  that 
every  party  recovering  costs  of  the  suit,  should 
haye  taxea  to  him  the  costs  of  all  proceedings 
before  covered  by  stated  costs,  he  giving  cre- 
dit for  such  stated  costs.  One  knows  what  this 
means ;  but  the  Order  before  us  has  all  the 
vagueness,  obscurity,  and  seeds  of  dissention 
which  could  well  be  found  in  as  many  words.  - 

20.— Seems  only  a  little  variation  in  phrase- 
ology of  the  provision  of  November.  To  be 
critical— why  talk  of  matters  being  heard  by 
the  "  Master  in  rotation  /"'  He  will  have  been 
originally  selected  as  having  been  then  in  ro- 
tation, but  the  expression  is  not  applicable 
afterwards. 

2 1.— This  Qrder  practically  ousts  the  Mas- 
ters' jurisdiction  in  orders  for  time ;  for  no  one 
wUl  take  these  orders  on  the  terms  required : 
sod  thus  ends  the  jurisdiction  about  which  so 
much  has  been  uselessly  said,  it  appears ;  and 
which  has  been  forced  down  against  the  una- 
nimous opinion  of  the  whole  profession.  Spe- 
cial applications  to  amend,  which  are  of  course 
rare,  and  applications  to  enlarge  publication, 
seem  in  substance  to  be  the  total  product  of 
this  labour*  As  to  both,  when  disputed,  the 
previous  application  to  the  Master  will  be  a 
mere  form.*  as  a  preliminary  to  going  to  the 
Court,  and  thus  only  add  a  little  to  the  expense. 

And,  to  be  sure,  wheu  it  was  settled  that  this 
business  was  to  be  distributed  among  ten  such 
Judges,  the  ingenious  projector  deserves  a 
premium  who  found  out  the  clever  scheme, 
which  this  Order  developes,  for  saving  all  par- 
ties credit,  and  yet  abating  the  whole  nuisance. 

What  a  curious  end  of  the  scheme  (which 
was  originally  a  plausible  one,  and  might  have 
been  useful,  if  one  Master  had  the  whole  duty,) 
of  putting  a  cause  as  it  were  in  the  keeping 
of  a  Master  from  the  commencement ;  in  order 
to  endeavour  at  once  to  reconcile  cheapness 
with  active  and  constant  supervision ;  and  to 
obtain  an  adaptation  of  time  to  the  exigencies 
of  the  else,  instead  of  making  one  clumsy  mea- 


sure of  allowance,  as  wide  now  as  when  it  took 
a  man  nearly  a  week  to  go  the  space  heat  pre- 
sent crosses  in  ten  hours  1 

It  is  plain  that  the  parties  framing  these 
Orders  are  quite  aware,  that  the  leas  they  trust 
to  the  new  functionaries  the  less  mischief  will 
be  done ;  and  they  do  not  therefore  even  trust 
them  to  dispense  with  the  strictest  terms,  with- 
out giving  their  "  most  exquisite  reasons"  on 
the  race  of  the  Order. 

Just  such  expedients  would  have  to  be  re- 
verted to,  if  the  Common  Law  Judges  had  ever 
dreamt  of  getting  authority  to  delegate  the 
hearing  of  their  summonses  to  their  clerks  or 
other  officers,  instead  of  doing  their  duty  by 
coming  and  hearing  them  themselvea.  Thiv  the 
Chancery  Judges  ought  to  have  done,  if  such 
jurisdiction  were,  for  the  sake  of  its  dispatch 
and  cheapness,  resorted  to,  to  save  motions 
Some  time  or  another,  when  1  have  leisure,  I 
will  write  the  history  and  mystery  of  this  whole 
scheme,  its  variations,  their  real  causes,  and 
eventual  settlement. 


\To  be  continued.'] 
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LIMITATIONS  OF  ACTIONS. 

To  the  Editor  of  the  Legal  Observer. 

Your  correspondent,  "  A  Conveyancing 
Counsel,"  doubts  whether  it  will  he  safe  here- 
after to  accept  a  twenty  years'  title.  I  think 
it  certainly  wfll  not  be  sate,  and  that  an  unwil- 
ling purchaser  may  still  require  a  forty  years' 
title  to  be  shewn,  because  by  section  1/  of  the 
new  Statute  of  Limitations,  forty  years  of  ad- 
verse possession  are  necessary  to  protect  a  title 
against  a  succession  of  disabilities.  Probably 
thirty  years  will,  in  ordinary  eases,  be  consi- 
dered a  reasonable  time  for  the  title  to  be 
shewn. 

I  think  your  correspondent  Causidicus  is 
mistaken  in  supposing,  that  by  sect.  37  a  per- 
son having  no  right  of  entry  may  maintain  a 
real  action  within  the  same  Emit  of  time  as  if 
that  act  had  not  been  passed.  The  section  is 
very  obscure;  but  it  must,  I  think,  be  con- 
strued so  as  not  to  contradict  sect  2.  Sect. 
37  provides,  that  when  on  the  31st  of  Decem- 
ber, 1834,  any  person  who  shall  not  have  a 
right  of  entry,  shall  be  entitled  to  maintain  any 
such  writ  or  action  as  in  sect.  36,  such  writ 
or  action  may  be  brought  before  the  1st  of 
June,  1835.  Now  sect.  2  had  taken  away  the 
actions  of  persons  whose  rights  had  not  ac- 
crued within  twenty  years,  so  that  on  the  31st 
of  December,  1834,  no  person  can  be  entitled 
to  maintain  any  writ  or  action,  unless  kh  right 
shall  have  accrued  within  twenty  years. 

•    A  Conveyancing  Attorney. 
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POOE  LAW8. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
▲*  I  believe  the  commission  is  now  sitting  to 
collect  nets  illustrative  of  the  evils  of  working' 
the  Poor  Lewi,  permit  me  through  your  me- 
dium to  suggest  to  the  commissioners  the 
practice  of  the  sessions  in  Glamorganshire. 
In  all  appeals  in  that  county  successful  parties 
have  full  costs  as  between  party  and  party,  ex- 
cept wl>ere  the  appellants  reside  out  of  the 
count?,  when  40s.  only  is  allowed,  unless  the 
appellants  procure  a  certificate  from  the  clerk 
of  the  peace  of  the  county  or  place  where  the 
appellants  reside,  that  full  costs  would  be 
allowed  in  that  county  on  appeals  against  orders 
therein.  Now  suppose  the  appellant  happens 
to  reside  in  Middlesex,  where  the  magistrates 
have  decided  they  will  not  allow  more  than  4Qt. 
costs  to  appellants,  with  a  view,  as  they  say,  to 
check  frivolous  appeals;  nothing  more  than 
40*.  in  that  case  can  be  obtained  in  an  appeal 
from  Middlesex  to  Glamorganshire,  even 
though  a  pauper  is  removed  from  die  latter  to 
the  former  county  under  the  most  frivolous 
pretexts,  and  which  is  precisely  the  case  now 
before  me. 

Ambulator. 


Sir, 


GENERAL  RKGI8TAY   BILL. 


I  beg  through  your  columns  to  congratulate 
the  public  and  the  profession  at  large  upon  the 
Report  of  the  Commissioners ;  but  I  am  sur- 
prised to  see  so  intelligent  a  journal  as  yours 
against  so  great  an  improvement.  In  a  late 
number  is  an  invitation  to  correspondents  upon 
this  subject,  and  I  seize  my  pen  with  alacrity 
to  express  some  remarks  in  its  favour.  This 
subject  is  not  the  only  one  on  which  I  am  unfor- 
tunate enough  to  differ  preatly  in  opinion  with 
yourself;  but  still  the  sight  of  so  learned  and 
respectable  a  combination  of  talent  shall  not 
deter  me  from  expressing  my  mind  upon  this 


subject, 
lam 


am  sure  you  will  agree  with  me,  that  in- 
stances shewing  the  necessity  of  certain  reme- 
dial measures  are  preferable  to  conjecture  and 
argument,  and  upon  those  grounds  I  will  men- 
tion one  case.  A  gentleman  advanced  some 
money  upon  part  of  a  freehold  estate  in  the 
country,  and  it  being  part  of  a  large  estate, 
the  title-deeds  were  not  deposited  in  his  hands. 
Some  years  after  that  event,  he  discovered  that 
the  whole  of  the  property,  including  the  mort- 
gaged part  of  the  estate,  had  been  sold,  and 
Ike  purchasers  in  quiet  possession,  and  the 
mortgagor  not  worth  a  penny;  consequently 
the  whole  of  the  mortgage  money  was  lost. 
Now  I  ask,  whether  that  does  not  shew  the. 
necessity  of  Registries  ?  The  main  argument, 
and  indeed  the  only  one  I  have  ever  heard  of 
against  this  bill,  is,  that  it  gives  an  opportunity 
for  the  .curious  to  pry  into  .people's  affairs 
when  they  are  obliged  to  raise  money  by 
mortgages.  This  may  be  true ;  but  will  that 
withstand  such  an  instance  as  IN  have  above 
mentioned,  shewing  the  necessity  of  this  biS  ? 

W.  B.  Jr 


DOW1R  ACT. 

I  beg  to  ask  a  question  relative  to  the  dower 
of  women  who  may  be  married  alter  the  1st 
January,  1834.  Supposing  by  marriage  settle- 
ment the  husband  had  covenanted  not  to  bar 
his  wife's  dower,  will  a  purchaser  be  liable  to 
the  11th  clause  of  the  Dower  Act,  without  no- 
tice of  such  covenant,  on  the  death  of  the 
husband! 

G.  G ,  at  page  71,  says  a  woman,  on  or 
before  the  1st  January  next,  may  bar  her 
dower,  provided  the  husband  dies  before  the 
new  law  take  effect.  Where  does  G.  G.  find 
this  proviso  ?  It  is  neither  in  the  Dower  Act, 
nor  Fines  and  Recoveries  Act ;  for  in  the  last 
section  of  the  Dower  Act,  it  expressly  says 
that  it  shall  not  affect  women  who  are  or  may 
be  married  on  or  before  the  1st  January,  1834. 
It  is  the  marriage,  and  not  the  death  of.  the 
husband,  that  the  law  contemplates. 

Plymouth,  Dee.  6,  Y.  W,  Y. 

1833. 


DOUBTS  RESPECTING  THE   DOWER  ACT. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
The  point  chiefly  in  dispute  respecting,  the 

Sower  after  the  1st  of  January  of  barring 
ower,  which  shall  attach  before  that  day, 
seems  to  be  shortly  this : — Whether,  the  Dower 
Act  excepting  such  dower,  the  Fines  Act  ex- 
cepts it  also,  in  which  case  it  would  be  un- 
bankable? Now  if  the  Fines  Act  had  not 
Eassed,  fines  would  have  remained  in  force  as 
efore,  and  would  have  been  one  mode  in  ad- 
dition to  those  pointed  out  by  the  Dower  Act 
of  barring  dower.  The  Fines  Act,  however, 
abolishes  fines,  but  professes  to  substitute  in 
their  lieu  new  modes  of  passing  any  estate 
present  or  future,  vested  or  contingent,  in  land, 
which  heretofore  might  have  been  passed  by 
fine.  As  dower  therefore  would,  (if  the  Fines 
Act  had  not  passed)  whether  attaching  before 
or  after  the  coming  into  operation  of  the 
Dower  Act,  have  been  equally  oarrable  by  fine, 
so  now,  whether  attaching  before  or  after  such 
time,  it  will  be  in  like  manner  barrable  by  the 
mode  mentioned  in  the  Fines  Act :  viz.  before 
31st  December,  by  fine—after  that  date,  by 
deed  disposing  thereof  by  wife  with  the  hus- 
band's consent. 

Again,  if  the  Dower  Act  (which  was  passed 
after  the  Fines  Act)  had  been  thrown  out,  is 
it  to  be  contended  that  the  77th  section  of  the 
Fines  Act  would  not  have  given  the  wife  power 
to  bar  her  dower?  If  it  would  have  given  her 
that  power,  it  must,  to  support  the  case,  be 
contended  that  the  Dower  Act  is  in  this  re- 
spect a  virtual  repeal  of  the  Fines  Act  (in 
which  case  it  might  be  a  question  whether  the 
prior  method  of  barring  dower  were  not  re- 
vived). This  can  be  the  only  argument  in 
their  favour,  because  the  two  statutes  must  be 
construed  to  be  either  co-operative  or  separate. 
Taken  separately,  neither,  by  itself,  takes 
away  the  right  to  bar  dower.  In  order  to  take 
this  right  away,  the  Fines  Act  must  be  consi- 
dered as  operative  as  to  its  disabling,  and  in- 
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operative  as  to  its  enabling  part,  that  part 
being  so  declared  by  the  Dower  Act.  But  I 
apprehend  that  to  repeal  a  prior  act  of  Parlia- 
ment, the  subsequent  act  must  contain  some- 
thing which  cannot  be  construed  to  operate  in 
unison  with  matter  contained  in  the  preceding 
act,  which  is  not  the  case,  for  each  act  may 
be  construed  to  operate  equally,  and  explain 
the  other. 

I  do  not  allude  to  the  extent  and  meaning 
of  the  expressions  used  in  the  77th  section  of 
the  Fines  Act :  that  is  sufficiently  explained  in 
p.  135. 

S,  f 

ON   THB   DOUBTS  ON  THE   DOWER  ACT. 

Sir, 
As  the  point  in  dispute  between  P— e 
and  invself  will  now  arise  continually  in  prac- 
tice, i  trust  you  will  excuse  my  troubling 
you  again,  upon  it,  and  I  hope  P— e  will 
forgive  me  for  saying  that  he  nas  (uninten- 
tionally, of  course,)  not  only  misrepresented  my 
"  doubt,"  but  also  blinked  the  question  of 
"  repugnance,"  by  confining  himself  to  the 
mere  assertion  that  it  was  "  impossible"  there 
could  be  any.  As  my  sole  object  is  to  be  bet- 
ter informed  than  I  am  at  present,  I  will  state 
my  two  points  over  again,  in  the  order  in  which 
they  are  placed  by  P — e,  and  make  one  or  two 
observations  upon  his  last  letter,  so  far  as 
it  relates  to  me. 

First—  My  "  doubt"  turned  upon  the  word 
'*  have,"  not  upon  the  word  "  interest ;"  for 
I  considered  that  the-  right  of  a  woman  to 
dower,  living  her  husband,  could  not  be  said 
to  be  "an  interest  which  she  had,"  but  only 
"  an  interest  which  by  possibility  she  might 
have  some  day  or  other." 

Secondly — As  to  the  repugnance.  My  pro- 
position is,  that  the  word  "  estate"  cannot,  in 
the  77th  section  of  the  Fines  and  Recoveries 
Act,  be  construed  to  mean  "  interest,  charge, 
lien,  or  incumbrance." 

That  those  words  are  sufficient  to  include 
dower. 

That  the  77th  section  of  that  statute  would, 
by  such  a  construction,  relate  to  dower. 

That  if  it  relate  to  dower,  it  is  repugnant  to 
the  "  subject "  of  the  Dower  Act. 

That  if  there  be  any  thing  in  the  "subject" 
repugnant  to  such  construction,  it  is  not  to  be 
adopted. 

That  there  is  something  repugnant  in  the 
subject,  and  therefore  such  construction  is  not 
to  be  adopted. 

The  question  "repugnant  or  not"  seems  to 
me  to  be  a  question  of  common  sense  rather 
than  of  law. 

P— e  has  put  forth  a  doctrine,  if  he  be  right, 
in  which  I  am  content  to  be  considered  hurt  de 
Cvmhat.  He  says  that  the  word  "  estate,"  as 
used  in  the  77th  section  of  the  Fines  and  Re- 
coveries Act,  is  itself  sufficient  to  comprise 
dower,  and  then  states  his  reasons  for  think- 
ing so.  In  answer  to  that  I  ask,  when  a  fine 
is  levied  to  bar  dower,  does  the  married  woman 
"  convey"  any  estate,  nay,  even  any  interest, 
by  the  fine  ?    Or  does  she  not  merely  "  estop" 


herself  from  claiming  any  estate  or  interest  in 
her  husband's  lands  after  his  death  ?  Surely 
the  fine  operates  not  as  a  "  conveyance,"  but 
by  way  ot  "  estoppel"  only. 

From  P— e's  final  arguments,  I  gather  that 
he  is  of  the  same  opinion  with  me,  that  sect; 
11  of  the  Dower  Act  may  have  the  effect 'of 
making  certain  titles  "  unmarketable.9* 

J.C. 

[We  regret  that  our  limits,  and  the  pro- 
tracted extent  of  the  discussion,  has  rendered 
it  necessary  to  curtail  the  letter  of  our  valuable 
correspondent— Ed.] 


ON  THB     DOUBTS     RESPECTING    THE     DOWER 
AND   FINES   AND    RECOVERIES  ACT8.  • 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

Your  correspondent  J.  C.  contends  in  favour 
of  the  objection  respecting  the  effect  of  the 
Dower  Act,  and  iusists  that  a  married  woman 
has  no  estate  in  her  husband's  lands  during  his 
lifetime.  I  admit  she  has  no  vested  estate  or 
interest  until  his  death,  but  she  has  a  title  to 
dower,  which  can  only  be  stopped  from  grow- 
ing  into  a  right  on  her  husband's  death  by  fine 
or  recovery.  A  title  to  dower  therefore  is 
either  an  "interest,  charge,  lien,  or  incum- 
brance." Indeed,  Mr.  Coventry,  in  his  Con- 
veyancer's-Evidence,  page  261,  expressly  says, 
"  Dower  is  an  incumbrance ;  and  as  a  purchaser 
cannot  be  compelled  to  accept  a  title  so  incum- 
bered, surely  it  must  be  comprised  in  the  first 
section  of  the  Fines  and  Recoveries  Act."  Mr. 
Stewart  on  Abstracts,  page  324,  also  says, 
"  Dower  is  a  frequent  defect  in  titles."  It  is 
stated  by  Mr.  Wilde,  that  the  77th  section  of 
the  Fines  and  Recoveries  Act  extends  to  every 
species  of  interest  a  married  woman  may  have 
in  land,  but  it  does  not  extend  to  dower,  be- 
cause it  was  not  the  intention  of  the  legislature 
that  it  should  so  extend.  But  from  what  pre- 
mises does  Mr.  Wilde  deduce  this  inference  ? 
I  submit  that  if  one  proposition  be  more  clear 
than  another,  it  is  that  the  legislature  proposed 
to  abolish  fines  and  recoveries  as  a  means 
(amongst  other  things)  of  extinguishing  a  title 
to  dower,  and  to  give  a  cheap  and  equally  effi- 
cient mode  of  effecting  the  same  object;  and 
with  all  deference  to  Sir.  Wilde  and  Mr.  J.  C, 
the  provisions  of  that  act  are  amply  sufficient 
for  that  purpose. 

Mr.  Wilde,  in  the  first  notes  you  gave  on 
this  subject,  admits  that  if  fines  and  recoveries 
had  not  been  abolished,  a  married  woman 
could  by  either  of  those  assurances  have  extin- 
guished hor  right  to  Dower ;  now  the  act  abo- 
lishing those  assurances  is  also  an  act "  for  the 
fwhstitution  of  more  simple  modes  of  assur- 
ance ;"  and  there  is  nothing  in  the  Commission- 
ers' Report  to  lead  one  to  suppose  they  did 
not  mean  to  include  Dower  when  they  stated 
that  the  only  utility  of  a  fine  appeared  to  con- 
i  i 

a  We  think  this  subject  is .  now  nearly  ex- 
hausted, but  insert  this  Letter  from  respect  to 
our  Correspondent,  and  conclude  that  here  the 
matter  will  terminate.    Ed.  *     - 
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sat  in  providing  for  the  woman's  separate  exa- 
mination, and  thought  that  very  nearly  the 
same  mode  of  examination  should  be  conti- 
nued, although  they  did  not  think  a  fine  neces- 
sity/or the  purpose.  They  then  proposed  a 
form  of  examination  similar  to  that  contained 
in  section  77. 

The  last  letter  of  your  correspondent 
•'  F  b/*  is  a  very  able  production,  and  in 
my  humble  opinion  he  has  completely  answered 
the  objections. 

J.  C.G. 

Liverpool,  19/A  Dec.  1833. 

ABSTRACTS  OF  RECENT  STATUTES. 


LIGHTING  AND   WATCHING. 

3  &  4  W.  4,  c.  90. 
[Continued from  p.  188.] 

Treasurer  and  other  Officers. 

24  That  the  inspectors  may  appoint,  during 
pleasure,  such  treasurer  and  other  officers  as 
they  shall  think  necessary  for  effecting  the 
pnrposes  of  this  act,  and  remove  and  dis- 
place the  same,  and  hire  and  rent  a  suffi- 
cient office  or  house  or  room  for  holding  their 
meetings  and  transacting  their  business,  and 
also  appoint  suitable  salaries,  wages,  and 
allowances  to  and  for  such  treasurer  and  other 
officers,  and  also  agree  for  a  reasonable  rent 
for  such  office  or  house  or  room,  and  pay 
such  salaries,  wages,  and  allowances,  and  such 
rent,  out  of  the  monies  received  by  the  inspec- 
tors under  the  authority  of  this  act :  Provided 
that  no  person  shall  at  the  same  time  hold  two 
offices  or  situations  under  the  said  inspectors. 

25.  The  inspectors,  or  any  two  or  more  of 
them,  are  to  take  security  from  the  treasurer  to 
the  amount  of  the  sum  likely  to  be  in  his  hands 
at  any  one  time ;  audin  case  he  shall  neglect  for 
three  weeks  next  after  his  appointment  to  give 
such  security  to  the  satisfaction  of  the  inspec- 
tors, then  the  appointment  of  every  such  per- 
son so  neglecting  shall  be  void,  and  the  inspec- 
tors shall  within  three  weeks  assemble  and  ap- 
point some  other  proper  person  to  the  office 
of  treasurer. 

26.  The  treasurer  and  other  officer,  at  such 
time  and  in  such  manner  as  the  inspectors 
shall  direct,  are  to  deliver  to  the  inspectors,  or 
6uch  person  as  they  shall  appoint,  true  and 
perfect  accounts  in  writing,  of  all  matters 
committed  to  his  charge  and  also  of  all  monies 
which  shall  have  been  by  such  officer  received, 
and  of  how  much  thereof  shall  have  been  ex- 
pended and  disbursed,  and  for  what  purposes, 
together  with  proper  vouchers  for  such  pay- 
ments i  and  every  such  officer  shall  pay  all  such 
monies  as  shall  remain  due  from  him  to  the 
treasurer,  or  to  such  person  as  the  inspector 
shall  appoint ;  and  if  any  such  treasurer,  offi- 
cer, or  other  person  shall  neglect  to  make  and 
render  such  account,  or  to  produce  and  de- 
liver up  the  vouchers  relating  to  the  same,  or 
to  make  payments  as  aforesaid,  or  shall  refuse 
or  wilfully  neglect  to  deliver  to  the  said  in- 


spectors or  to  jucli  person  as  they  shall  ap- 
point, within  three  days  after  being  required  by 
the  said  inspectors  by  notice  in  writing  under 
the  hands  and  seals  of  any  two  or  more  of 
the  said  inspectors  given  to  or  left  at  the  last 
or  usual  place  of  abode  of  such  officer,  all 
books,  papers,  and  writings  in  his  custody  or 
power  relating  to  the  execution  of  this  act,  or 
to  give  satisfaction  to  the  said  inspectors  or 
such  other  person  or  persons  as  aforesaid  re- 
specting the  same,  then  and  in  every  such  case, 
upon  complaint  made  by  the  said  inspectors, 
or  by  such  person  as  the  said  inspectors  shall 
appoint,  of  any  such  refusal  or  wilful  neglect 
as  aforesaid,  to  any  Justice  of  the  Peace,  such 
Justice  may  issue  a  summons  under  his  hand 
and  seal  for  the  officer  so  neglecting  to  appear 
before  two  Justices  of  the  Peace;  and  in  case 
of  default  the  Justices  may  determine  the  mat* 
ter  in  a  summary  way  ;  and  if,  upon  confes- 
sion of  the  party,  or  by  the  testimony  of  any 
credible  witness  upon  oath,  it  shall  appear  to 
such  Justices  that  anv  monies  remain  due  from 
such  officer,  such  Justices  may  cause  such 
money  to  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  such  officer  j  and  if  no 
poods  and  chattels  shall  be  found  sufficient,  or 
if  it  shall  appear  that  such  officer  had  wilfully 
neglected  to  render  such  account,  or  to  pro- 
duce the  vouchers,  or  that  any  books,  papers, 
or  writings  relating  to  the  execution  of  this  act 
remained  in  the  hands  or  in  the  custody  or 
power  of  such  officer,  and  he  refused,  or  wilfully 
neglected  to  deliver  or  give  satisfaction  re- 
specting the  same,  then  such  Justices  shall 
commit  such  offender  to  the  Common  Gaol  or 
House  of  Correction,  until  he  shall  have  given 
a  true  and  perfect  account,  or  until  he  shall 
have  paid  such  monies,  or  compounded  with 
the  inspectors,  and  shall  have  paid  such  com- 
position in  such  manner  as  they  shall  appoint, 
(which  composition  the  said  inspectors  are 
hereby  empowered  to  make  and  receive,)  and 
until  he  shall  have  delivered  up  such  books, 
papers,  and  writings,  or  given  satisfaction  in 
respect  thereof,  to  the  said  inspectors  or  to  such 
other  person  or  persons  as.  aforesaid  ;  but  no 
such  offender  shall  be  kept  or  detained  in  such 
common  gaol  or  house  of  correction  for  want 
of  sufficient  distress  by  virtue  of  this  act  for 
any  longer  space  or  time  than  three  calendar 
months. 

27*  That  no  prosecution  or  commitment,  of 
any  treasurer  or  other  officer  or  person  to  be 
appointed,  shall  acquit  or  discharge  any  surety 
or  security. 

28.  The  treasurer,  or  other  officer,  or  ser- 
vant taking  any  fee  or  reward,  besides  the 
salary  or  fees  appointed,  shall  forfeit  50/.,  and 
be  incapable  or  serving. 

29.  That  the  said  inspectors  may  sue  and 
be  sued  in  the  name  of  any  one  of  the  inspec- 
tors for  the  time  being ;  and  all  actions  or  suits 
that  may  be  necessary  or  expedient  to  be 
brought  for  the  recovery  of  any  penalty  or  sum 
of  money  due  or  payable  by  virtue  of  this  act, 
or  for  or  in  respect  of  any  other  matter  or 
thing  relating  to  this  act,  may  be  brought  in 
the  name  of  any  one  of  the .  said  inspectors ; 
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and  that  no  action  or  suit  which  may  be 
brought,  commenced,  or  prosecuted  by  or 
apainst  the  said  inspectors,  or  any  of  them,  by 
virtue  or  on  account  of  this  act,  shall  abate  or 
be  discontinued  by  the  death,  resignation,  or 
removal  of  snch  inspector,  but  such  inspector 
shall  be  deemed  plaintiff  or  defendant  m  any 
such  action  or  suit  (as  the  case  may  be) :  Pro- 
vided also,  that  in  all  cases  in  which  the  in- 
spector as  aforesaid  shall,  in  pursuance  of  this 
act,  be  the  plaintiff  or  defendant  on  the  record 
in  any  action  or  actions,  suit  or  suits,  in  which 
in  effect  the  said  inspectors  shall  be  suing  or 
sued  in  the  name  of  such  one  inspector  as 
aforesaid,  he  (although  appearing  as  the  plaintiff 
or  defendant  on  the  record)  may  and  snail  ne- 
vertheless (if  not  otherwise  interested  or  ob- 
jectionable) be  a  good  examinable  and  compe- 
tent witness  in  every  action  or  suit  either  tor 
or  against  the  said  inspectors:  and  all  the 
affidavits  of  debt  or  service  which  may  be  ne- 
cessary or  expedient  to  be  made  preparatory 
to  or  in  the  prosecution  or  defence  of  any 
and  every  such  action,  suit,  or  proceeding,  shall 
and  may  be  lawfully  made  by  such  one  inspec- 
tor, notwithstanding  he  shall  be  nominal  plain- 
tiff or  defendant  on  the  record  as  aforesaid : 
Provided  also,  that  every  or  any  such  inspector 
in  whose  name  any  action  or  suit  shall  be 
commenced,  prosecuted,  or  defended  in  pur- 
suance of  this  act,  shall  always  be  reimbursed 
and  paid,  out  of  the  monies  to  arise  by  virtue 
of  this  act,  all  such  costs,  charges,  and  ex- 
penses as  he  shall  be  put  to  or  become'  charge- 
able with  by  reason  of  his  being  made  plaintiff 
or  defendant  therein ;  and  in  case  of  his  re- 
moval from  office,  or  ceasing  to  act  as  such 
inspector,  all  such  costs,  charges,  and  expenses 
shall  be  paid  by  the  inspector  for  the  time  be- 
ing ;  and  no  inspector  shall  be  personally  an- 
swerable  or  liable  for  the  payment  of  the  same 
or  any  part  of  them,  unless  such  action  or 
suit  shall  arise  in  consequence  of  his  own  wil- 
ful neglect  or  default,  or  have  been  brought 
or  commenced  or  be  defended  without  the 
order  or  direction  of  the  said  inspectors. 

30.  That  all  acts,  orders,  and  proceedings  of 
the  inspectors  at  any  of  their  meetings  shall 
be  entered  in  a  book,  and  shall  be  signed  by 
two  of  the  inspectors  who  were  then  present ; 
and  all  such  acts,  orders,  and  proceedings  shall 
then  be  deemed  and  taken  to  be  original  acts, 
orders,  and  proceedings ;  and  such  books  may 
be  read  as  evidence  of  all  such  acts,  orders, 
and  proceedings  upon  any.  appeal  or  trial  or 
information,  or  any  proceedings,  civil,  or  cri- 
minal, and  in  any  Court  or  Courts  of  Law  or 
Equity  whatsoever. 

31.  That  the  inspectors  shall  from  time  to 
time  direct  books  to  be  provided  and  kept,  in 
which  hooks  shall  be  entered  true  and  regular 
accounts  of  all  sums  of  money  received  and 
expended,  and  of  the  several  articles,  matters, 
and  things  for  which  such  sums  of  monev  shall 
have  been  disbursed  and  paid ;  and  such  books 
shall  at  all  reasonable  times  be  open  to  the 
inspection  of  the  inspectors  and  of  every  inha- 
bitattTTafted  to  the  relief  of  the  poor  of  the  pa- 
rish, without  fee  or  reward  ?  ana  the  inspectors 


and  others  persons,  shall  or  may  take  copies  of 
or  extracts  from  the  books,  or  any  part  there- 
of, without  paying  for  the  same;  and  in  case 
the  inspectors  shall  not  permit  the  persons 
aforesaid  to  inspect  the  same,  or  take  comes 
or  extracts  as  aforesaid,  such  inspector  shall 
forfeit  and  pay  any  sum  of  money  not  exceed- 
ing five  pounds  for  each  default. 

[To  be  continued  J] 


SUPERIOR  COURTS. 


Court  of  Crd&rqttrr. 

ASSIGNMENT. — NOTICE. — BANKRUPTCY. 

A.  assigned  his  life-interest  in  property, 
vested  in  trustees,  to  B.  fur  valuable  con- 
sideration, end  mentioned  it  incidentmUu 
to  one  of  the  trustees,  A.  having  after- 
wards  become  a,  bankrupt,  the  assignees 
under  the  com/httsion  disputed  the  validity 
of  the  prior  assignment,  chiefly  oh  the 
grounds  of  no  notice  to  the  trustees:  held, 
that  the  notice  was  sufficient,  and  the  as- 
signment valid. 

A  bill  was  filed  in  this  Court,  stating,  among 
other  things,  that  Mr.  Maberly  had  before  his 
bankruptcy  assigned  to  the  plaintiff  his  life  in- 
terest in  certain  stocks  and  mortgages,  which 
were  vested  in  the  trustees  of  his  marriage 
settlement  foe  the  use  of  himself  for  life,  with 
remainder  over,  and  praying  that  it  might  be 
declared  that  the  assignment  was  valid.  The 
defendants  were  the  assignees  under  Mr.  Ma- 
berly's  bankruptcy.  The  trustees  of  the  set- 
tlement were  also  made  parties. 

Lord  Fsyndhurst,  L.  C.  B.,  when  the  case 
came  on  to  be  heard,  in  the  sittings  after  last 
Trinity  Term,  recommended  that  the  question 
between  the  assignees,  which  was  one  of  -con- 
siderable nicety  and  difficulty,  should  be  again 
argued  before  him  sitting  with  the  other 
Judges. 

It  was  accordingly  argued  before  the  whole 
in  the  beginning  of  last  term,  by  Mr.  fPigram 
and  Mr.  Richards  on  behalf  or  the  plaintiffs, 
and  by  Mr.  Simphinson  and  Mr.  Spence  for  the 
assignees  under  the  bankruptcy.  All  that  is 
material  either  in  the  facts  or  arguments— 
which  went  to  great  length— for  the  proper  un- 
derstanding of  the  question,  is  comprised  in 
the  following  summary  of  a  very  elaborate 
judgment,  delivered  by  the  Lord  Chief  Baron, 
with  the  concurrence  of  the  whole  Court,  on 
the  Friday  before  the  end  of  the  term. 

His  Lordship  after  going  over  the  facts  and 
arguments  saia,  the  question  was,  whether  the 
property  was  vested  in  the  assignee  of  Mr.  Ma- 
berly, or  in  the  assignees  of  the  commissioner 
under  his  bankruptcy.  It  was  contended  on 
behalf  of  the  defendants,  that  Mr.  Maberly 
had  not  given  sufficient  notice  of  the  assign- 
ment to  the  trustees,  as  he  merely  mentioned 
the  circumstance  only  incidentally  to  one  of 
them  on  one  occasion ;  and  that  as  he  had  not 
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given  to.  them  sufficient  notice,  the  property  in 
question  was  not  legally  assigned,  and  con- 
sequently it  was  in  his  possession,  order,  or 
disposition,  and  therefore  vested  in  the  assig- 
nee* of  his  bankruptcy,  by  the  72nd  section  of 
the  6  G.  4.  c.  16.  On  the  other  side  it  was 
contended,  that  the  notice  to  the  trustees  was 
sufficient,  and  of  that  opinion  was  the  Court. 
The  purpose  or  occasion  of  the  notice  was  im- 
material. It  appeared  in  evidence  that  Mr. 
Maberley  mentioned  the  circumstance  once  to 
Mr.  Smith,  one  of  the  trustees.  John  Smith 
baring  been  so  informed,  a  second  notice  to 
him  was  not  necessary.  It  was  contended, 
secondly,  that  even  if  this  were  good  notice,  it 
was  notice  to  one  trustee  only,  and  the  notice 
should  be  to  both.  The  Court  was  of  opinion,  that 
notice  to  one  trustee  was  sufficient.  A  person 
about  to  take  an  assignment  of  this  property, 
would  not  exercise  due  caution,  as  against  a 
person  assigning,  if  he  did  not  apply  to  both 
the  trustees ;  and  on  applying  to  John  Smith  he 
would  foe  informed  of  this  assignment.  The 
assignment  of  this  property  to  the  plaintiff,  was 
to/djSde,  and  for  valuable  consideration,  being 
to  secure  the  repayment  of  money  advanced  by 
him ;  that  was  not  denied.  The  Court  for  these 
reasons  was  clearly  of  opinion  that  the  property 
in  question  was  not  in  the  order  or  disposition 
of  the  bankrupt  at  the  time  of  his  bankruptcy, 
and  that  it  did  not  pats  to  the  assignees  of  the 
cominisaion.  .There  was  another  question 
raised,  but  the  decision  which  the  Court  came 
to  on  this  first  question,  rendered  it  unneces- 
sary for  them  to  decide  the  second.  Smith  v. 
Smith  and  others,  at  Gray's  Inn  Hall,  July, 
and  Westminster,  November  6  and  22, 1833. 


SITTINGS    AT   THE    ROLLS, 

In  and  after  Hilary  Term,  1834. 

At  Ten  in  the  Morning. 


Monday 


Tuesday     - 
Wednesday 

Thursday   - 


Friday 


Saturday    - 
Monday     - 
Tuesday     - 
Wednesday 
Thursday   - 


r  At  Westminster. — Ge- 
I  neral  Petitions,  and 
Jan  13<  Causes,  Further  Di- 
1  rections,  and  Peti- 
L    tions  by  Consent. 

•At  Westminster.  — - 
Causes  and  Further 
Directions,  and  Ex- 
ceptions in  the  Ge- 
neral Paper. 

-At  Westminster.  — 
Causes,  Further  Di- 
.    17^     rections,  and  Peti- 
tions by  Consent; 
and  General  Paper. 

-  18-%  At  Westminster*  — — 

-  20  I     Causes  and  Further 

-  21  V    Directions,  and  Bx- 

-  22  [     ceptions,  in  the  Ge- 
•  23  J     neral  Paper. 


Friday 


Saturday  - 
Monday  - 
Tuesday  - 
Wednesday 

Thursday  - 


Friday 


{At  Westminster.  •— — 
Causes,  Further  Di- 
rections, and  Peti- 
tions   by  Consent; 
and  General  Paper. 
■At  Westminster.  — - 
Causes  and  Further 
Directions,  and  Ex- 
ceptions, in  the  Ge- 
neral Paper. 
oq  f  King  Charles'  Martyr- 
\     dom. 

-At  Westminster. 

Causes,  Further  Di- 
rections, and  Peti- 
tions by  Consent, 
and  General  Paper. 
fAt  the  Rolls.— TV> 
I     swear  in  Solicitors, 


-    31« 


Saturday    -      Feb.  1  i 


I 


and  hear  Short 
Causes,  after  which 
His  Honor  will  not 
sit  until  the  First 
Seal. 

On  the  day  of  the  First  Seal,  at  the  Rolls,  on 
General  Petitions ;  and  Causes,  Further  Di- 
rections, and  Petitions,  by  Consent. 

And  on  the  subsequent"]  At  the  Rolls. — Causes, 
dayB  after  the  First  I  Further  Directions, 
Seal  until  the  Last  f  and  Exceptions  in 
Seal  -J     the  General  Paper. 

On  the  day  after  the  last  Seal  at  the  Rolls, 
on  Petitions. 

Friday  in  each  week,  during  the  Seals,  will 
be  appointed  for  hearing  Causes,  Further  Di- 
rections, and  Petitions  by  Consent. 

The  Sittings  at  Westminster  will  be  in  His 
Honor's  New  Court. 

The  Entrance  faces  Saint  Margaret's  Church. 


SITTINGS  IN  THE  EXCHEQUER  OF 

PLEAS. 

IK  TXRBf. 

Middlesex. 
1st  Sittings    -    Wednesday  -    -    -    Jan.  it 

2d  Sittings    -    Wednesday  -    -    -    Jan.  22 

The  Court  will  sit  in  Middlesex,  by  Adjourn- 
ment, on  Monday,  Jan.  20th,  ana  Monday. 
Jan.  27th.  7 

London, 
1st  Sittings    -    Saturday  ....    Jan.  18 
2d  Sittings    -    Wednesday  ...    Jan.  29 

APTBR  TERM. 

Middlesex.  London. 

Saturday     -     Feb.  1  |  Monday      -     Feb.  3 

Sit  at  Ten  o'Clock. 

New  Causes  entered  for  the  Sittings  in 
Hilary  Term  will  be  tried  in  Term. — Short 
Remanets  from  Michaelmas  Term  will  be 
taken  at  the  Sittings  in  Hilary  Term  by  con- 
sent. 

The  entry  of  Causes  closes  two  days  pre--" 
vious  to  the  Sitting  Days  (exclusive  of  Sun* 
dayt). 
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Perpetual  Commissioners. — Answer*  to  Queries. 


PERPETUAL  COMMISSIONERS  UN- 
DER THE  FINES  AND  RECO- 
VERIES ACT,  FOR  LONDON,  MID- 
DLESEX,  WESTMINSTER,  ESSEX, 
SURREY,  AND  KENT. 


•Adlington,  Thomas,  1,  Bedford  Row. 
Allen,  Charles  Pettitt,    17,    Carlisle  Street, 
.    Soho. 

*  Amory,  Samuel,  25,  Throgmorton  Street. 

*  Austen,  Benjamin,  4,  Raymond  Buildings, 
Gray's  Inn. 

.•Bayley,  Robert  Riddcll,  4,  Basinghall  Street 
f  Bockett,  Daniel  Smith,  35,  Lincoln's  Inn 
'    Fields. 
,f  Boodle,  John,  42,  Brook  Street,  Grosvcnor 

Square.  • 

f  Bridges,  John,  23,  Red  Lion  Square. 

*  Brundrctt,    Jonathan,    10,   King's  Bench 
Walk,  Temple. 

t  Clark,  John,  Sessions  House,  Old  Bailey. 

*  Clayton,    Michael,  6,  Lincoln's   Inn  New 
Square. 

f  Currie,  James,  3,  Lincoln's  Inn  New  Square. 

*  Foss,  Edward,  36,  Essex  Street,  Strand. 
•Frere,    George,     6,     Lincoln's    Inn    New 

Square. 
,+ Freshfield,  James  William,  5,  New  Bank 
Buildings. 


ANSWERS  TO  QUERIES. 


*  Harrison,  Richard,  2,  Gray's  Inn  Square. 
'*  Holme,  Bryan,  10,  New  Inn. 

f  Lawford,  Edward,  Drapers'  Hall. 

f  Leman,  James,  51,  Lincoln's  Inn  Fields. 

*  Lowe,  William,  2,  Tan  field  Court,  Temple 
Lowdham,  Lewis  Allsop,  63,  Lincoln's  Inn 

Fields. 

*  Martineau,  Philip,  61,  Carey  Street. 

*  Metcalfe,  Thomas,  5,  Lincoln's  Inn  New 
Square. 

*  Nicholl,  Iltid,  Doctors'  Commons. 
Newman,  William. Lewis,  Guildhall. 

Parry,  Charles  Thomas  Wakefield,  6,  New  Inn. 

*  Shadwell,  Charles,  4,  South  Square,  Gray's 
Inn. 

*  Sweet,  Samuel  White,  6,  Basinghall  Street. 

*  Teesdale,  John,  31,  Fenchurch  Street. 
»  Tooke,  William,  39,  Bedford  Row. 

f  Vizard,  William,  jun.,  61,  Lincoln's  Inn 
Fields. 

f  Webster,  Thomas,  25,  Queen  Street,  Cheap- 
side. 

*  White,  Richard,  14,  Essex  Street. 

*  Wilde,  Edward  Archer,  21,  College  Hill, 
t  Williamson,  James,  7,  Gray's  Inn  Square. 
Wood,  Thomas,  10,  Little  St.  Thomas  Apostle, 
f  Woodroffe,  William,  1,  Lincoln's  Inn  New 

Square. 


-    The  names  marked   thus  *    are  members 
of  the    Committee    of   Management  of  the 
incorporated  Law  Society ;  and  marked  thus  f 
are  members  of  the  Society. 


$rartfer. 

PROMISSORY    NOTE.      P.   143. 

Admitting  the  validity  of  the  premises  as* 
sumed  by  J.  S„  it  is  quite  clear  that  the  payer 
of  a  promissory  note  cannot  abandon  his  secu- 
rity and  sue  for  the  original  debt.  It  being 
an  established  doctrine,  that  when  a  debtor 
irives  to  his  creditor  a  negotiable  security  for 
the  amount  due,  he  is  entitled  to  demand  a 
receipt  in  discharge  of  the  debt.  See  the  first 
part  of  the  schedule  to  stat.  55  Geo.  .'*,  c.  184, 
(title  receipts).  When  the  note  becomes  duep 
it  is  a  new  debt,  contracted  in  consideration  of 
the  discharge  of  tbe  old  one.  Besides  which, 
the  note  being  in  existence,  he  must  proceed 
upon  that  security,  and  not  on  the  considera- 
tion for  which  the  security  was  made.  See 
Dangtrfidd  v.  //'/%,  4  Esp.  N.  P.  C.  159. 

W.  H. 

ACTION.— WRONG   NAME.      P.  144. 

In  answer  to  S.'s  query,  p.  144,  it  appears  to 
me  the  proceedings  are  void  from  beginning 
to  end.  Had  the  defendant  appeared  by  the 
name  of  Joseph,  the  erroneous  description  in 
the  writ  would  have  been  cured  by  the  defend- 
ant's own  act;  but  in  this  case  the  plaintiff 
must  have  appeared  for  the  defendant,  sec. 
stat.,  in  the  name  of  Joseph.  It  being  an 
established  rule  in  practice,  that  the  execution 
must  follow  the  judgment,  and  the  judgment 
being  entered  against  Joseph,  how  can  the 
sheriff  be  commanded  to  take  John  in  execu- 
tion, or  seize  the  goods  of  John,  when  the  ex- 
ecution, as  it  must  be  if  consistent  with  the 
judgment,  be  against  J*xeptt?  Perhaps  a 
Judge  at  chambers  would,  upon  payment  of 
costs,  give  leave. to  amend  the  declaration,  but 
1  think  not  the  subsequent  proceedings,  under 
sec.  1 1  of  3  &  4  W.  4,  c.  12.  I  recomineud 
the  defendant  to  be  personally  served  with  the 
summons,  and  ample  time  given  him  to  shew 
cause.  If  the  Judge  refuse  an  order,  1  then 
suggest  to  S  the  prudence  of  discontinuing, 
and  commencing  de  novo. 


J.  W.  H. 


Common  Ham. 


insolvent's  property,  p.  128. 
Presuming  the  condition  of  discharge  to 
form  part  of  the  order  of  adjudication,  the 
validity  of  the  latter  would  depend  on  the  in- 
solvent's performance  of  the  order  of  the 
Court.  Bv  section  61  of  7  Geo.  •*,  c.  57,  it  is 
enacted,  tnat  the  insolvent  may  plead  to  any 
action  "  that  he  was  duly  discharged  according 
to  the  act  by  the  order  of  adjudication  made  in 
his  behalf;"  and  the  plaintiff  may  reply  any 
thing  to  show  he  was  not  so  duly  discharged. 
And  so  the  creditors  would  not  be  barred  by 
the  proceedings  taken  by  the  insolvent,  who 
in  effect  was  not  to  be  in  titled  to  the  benefit  of 
the  act  unless  he  delivered  up  certain  pro- 
perty. The  property  which  the  insolvent  was 
to- have  delivered  up,  passed  in  law  \o  the 
provisional  assignee.  The  Court  on  application 
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would  appoint  an  assignee;  but  would  he  have 
opportunity  or  means  of  recovering  the  pro- 
perty in  question  ?  O. 

PRISONER. — PI.  PA.      P   48,  AND  VOL.  VI. 

p.  477. 
A  prisoner  is  supersedable  unless  charged 
in  execution  within  two  terms  afterwards.  4 
East.  349;  and  13  East.  (if).  If  after  judg- 
ment defendant  is  not  charged  in  execution  in 
due  time,  he  will  lie  superseded,  and  cannot 
again  be  taken  or  proceeded  against  for  the 
same  cause  of  action.  A  levy  may  be  made 
under  the  judgment  on  his  chattels,  unless  he 
is  discharged  by  the  Insolvent  Act. 


BrLL   OP  EXCHANGE.      VOL     VI.   P.  383. 

.  An  action  against  an  acceptor,  (separate 
actions  naving  been  brought  again*  L  the  drawer, 
&c.,)  will  only  be  stayed  ou  the  terms  of  his 
paying  the  costs  in  all  the  actions,  he  being 
the  original  defaulter;  4  T.  R.  691 ;  Stra.  515; 
2  Bl.  Rep.  749.  But  if  the  acceptor  suffer 
judgment  by  default,  he  can  only  be  charged 
with  the  costs  of  the  particular  action  againjt 
himself.— King  ?.  Sheriff  of  London,  2  B.  and 
A.  192. 


PARISH   REGISTRY. — STAMP.      VOL.  VI.    P. 

416. 

By  5.W.  2.  c.  1 ;  48  G.  3.  c.  149,  every  cler- 
gyman is  liable  to  the  forfeiture  of  hi  who 
shall  write  such  certificate  upon  any  vellum, 
parchment,  or  paper,  before  it  be  stamped 
with  a  5#.  stamp. 

PURCHASE   BT   CORPORATOR.      VOL.   VI.    P. 

416. 

'  A  corporation  may  grant  to  one  of  its  mem- 
bers, not  being  its  head.  Brook  (corporation) 
434;  Jenk.  200.  Aud  one  of  its  members 
may  grant  to  the  corporation. — A/. 


AUCTIONEER. — MINOR.      VOL.   VI.    P.   462.  . 

The  bargain  may  be  enforced,  notwithstand- 
ing the  infancy  of  the  auctioneer.  Smith  v. 
Brown,  1  Mod.  25.  Vide  also.  1  Keb.  1  ;  1 
Sid.  Forrester's  case. 


LIBEL. — NEWSPAPER    REPORT.      VOL.   VI.   P. 

402. 

In  Brown  v.  Croome,  2  Stark.  297,  Lord 
Ellenborwtfrh  said,  "  Every  unauthorized  pub- 
lication, to  the  detriment  of  another,  is  in 
point  of  law  to  be  considered  as  malicious." 
Such  a  case  as  stated  by  J.  N.  would  support 
an  action  for  libel,  and  the  connexion  between 
the  parties  is  sufficient  for  a  jury  to  presume 
malice.  D.  D. 


lam  at  lanolortr  an*  Cttumt. 

LEASE. — REPAIRS. — EJECTMENT.      P.  31. 

It  is  an  old  acknowledged  law,  that  a  person 
▼ho  builds  upon  another's  freehold  does  it  of 
his  own  wrong ;  for  the  very  fact  of  the  build- 


ing being. inserted  in  the  freehold  makes  it 
forthwith  part  thereof*  and  vests  it  in  the 
holder  of  the  fee.  6  Leg.  Obs.  p.  1 6.  A  gene* 
ral  covenant  to  repair,  and  to  deliver  up  in 
repair,  extends  to  all  buildings  erected  during 
the  term.  1  Esp.  N.  P.  277 ;  Bac.  Abr.  tit. 
Cov.  (F.);  2  Camp.  520.  An  ejectment  may 
be  maintained  against  B.%  and  no  notice,  (if 
none  be  required  by  the  deed,)  is  requisite  to 
be  given  to  complete  the  buildings. 


DISTRESS. — BROKER'S    COMMISSION. 

vi.  p.  4/7. 

No  person 
when  the  sum 
charge*  than 
of  57  G.  3  c. 
all  constables 
execution  of 
rants  as  shall 
missioners. 


VOL. 


making  any  distress  for  rent 
shall  not  exceed  20/.  to  take  other 
those  mentioned  in  the  schedule 
93.    And  by  sec.  59  of  same  stat. 

and  other  tffitrrx  shall  assist  in 
this  act,  and  execute  such  war- 
be  directed  to  them  by  the  coin- 

D.D. 


QUERIES. 
Common  Uatn. 

INSOLVENT. — LIABILITY. 

/,a  prisoner  in  execution,  files  his  petition 
in  the  Insolvent  Debtors'  Court,  and  at  the 
hearing  is  opposed  by  B.t  £.,  and  D.,  who  had 
judgments  against  him,  but  had  not  charged 
him  in  execution.  The  case  was  adjourned  to 
produce  a  mortgage  creditor,  when  li.  and  C\ 
were  appointed  assignees.  A  did  not  produce 
such  mortgage  creditor,  but  compromised  with 
all  his  creditors  except  C.  aud  D.t  who  refused 
his  terms,  and  A.  obtained  his  discharge — C. 
being  an  assignee,  and  />.  a  judgment  and  op- 
posing creditor.  As  all  A 's  estate  has  been 
ever  since  vested  in  his  assignees,  can  either 
C.  cr  />.,  as  judgment  creditors,  arrest  A*  upon 
their  judgments  without  previously  divesting 
themselves  of  his  property  under  the  assign- 
ment  ? 

Q.  D. 

INSOLVENT. — SCHEDULE. 

J.  P.  files  his  schedule  under  the  Insolvent 
Act.  Amongst  his  creditors  are  B.  and  C,  as 
partners,  and  C.  in  his  individual  capacity. 
The  insolvent  inserts  the  partnership  firm 
only  in  his  schedule.  C.  opposes  him  unsuc- 
cessfully, but  not  on  the  ground  of  his  name 
being  omitted  in  the  schedule.  Can  €.  now  sue, 
for  his  own  debt,  the  insolvent,  who  was  dis- 
charged of  all  the  debts  inserted  in  the  sche- 
dule? A. 


Earn  of  fjroprrtn  an&  Cotifergancbig. 

RIGHT  OF   DOWER. 

A.  devised  his  lands  to  his  wife  Tor  life,  re- 
mainder to  C,  his  second  son  in  fee.  provided 
if  /).,  h'13  third  son,  should,  within  three 
months  after  the  wife's  decease,  pay  300/.  to 
C.t  his  executors,  administrators,  and  assigns, 
then  he  devised  the  lands  to  D.  and  his 
heirs ;  the  wife  died,  and  D.  paid  the  money. 
Is  C.'s  wife  dowable? 


208 


Queries. — Editor's  Letter  Box. 


CONTINGENT  REMAINDER. 

If  A.  be  tenant  for  life,  remainder  to  his 
sons  successively  in  tail  male,  remainder  to  B. 
in  fee ;  and  before  the  birth  of  a  son  A,  con- 
veys to  B.  in  fee,  or  A.  and  B.  join  in  a  con- 
veyance to  C.  in  fee  by  bargain  and  sale,  or 
lease  or  release ;  are  the  contingent  remain- 
ders to  the  sons  of  A.  destroyed,  A.'t  wife  being 
enciente  at  the  time  of  the  conveyance  ? 

D.  D. 


BARRING  ENTAIL. 

A.  is  tenant  in  tail  in  poueuion  of  a  farm* 
remainder  to  B.  in  tail,  remainder  to  C.  in 
tail,  remainder  to  D.  in  fee.  A.  is  fifty 
years  of  age,  a  confirmed  lunatic,  and  has 
been  found  such  on  inquisition.  He  has  no 
issue.  B.  is  desirous,  it  possible,  to  bar  his 
own  estate  tail  and  the  remainder  over,  and 
acquire  a  fee  simple,  saving,  of  course,  the 
rights  of  A.,  the  tenant  in  tail  in  possession. 
Doe*the3&4W.  4.  c.  74.  ss.  15,  22,  33,  34, 
authorize  B.,  by  any  and  what  kind  of  assur- 
ance, either  with  or  without  the  consent  of  the 
Lord  Chancellor,  to  bar  his  own  estate  tail  and 
the  remainder  over,  or  any  and  which  of  them, 
during  the  life-time  of  A.,  the  tenant  in  tail  in 
possession?  There  is  no  protector  of  the  set- 
tlement except  A.  J.  C. 


Sato  of  lattirlart  sift  Cttumt 

TENANT  OF  FURNISHED  H0U8E. 

A.  has  a  house  at  Highgate,  which  he  lets  to 
B.  B.  does  not  pay  his  rent,  and  A,  seizes, 
but  does  not  find  sufficient  effects ;  the  furni- 
ture in  the  house  belonging  to  A.,  who  says  to 
B.f  if  you  will  go  out  of  my  house  I  will  re- 
lease you  from  all  rent  due.  B.  says  he  will 
neither  go  nor  pay.  By  what  legal  means 
can  A.  obtain  possession  of  his  house,  and 
eject  B.  and  his  family  ?  W.  C. 


Ifractfct. 

OFFICIAL  ASSIGNEE.— CONVEYANCE. 

Is  it  necessary  for  the  official  assignee  of  a 
bankrupt's  estate,  under  the  new  act,  to  join 
in  the  conveyance  of  any  property  that  be- 
longed to  the  bankrupt?  The  act  vests  the 
estate  in  the  assignees,  and  does  not  state  how 
it  is  to  be  disposed  of. 

J.  B.  W. 


ATTORNEY. — OUTLAWRY. 

Is  an  attorney  subject  to  outlawry  under  the 
Uniformity  of  Process  Act  ?  Section  19  pro- 
vides that  nothing  in  that  act  contained  snail 


subject  any  person  to  outlawry  or  waiver,  who 
by  reason  of  any  privilege,  usage,  or  otherwise, 
may  now  by  law  be  exempt  therefrom.  For- 
merly it  was  necessary  to  sue  an  attorney  in  a 
personal  action  exclusively  by  bill ;  and  as  an 
original  writ  was  indispensable  in  proceedings 
to  outlawry,  it  would  appear  that  attorneys 
could  not  have  been  outlawed. 

W.  G. 


FILING  AFFIDAVITS.  —  UNSUCCESSFUL 

MOTION. 

In  case  of  an  unsuccessful  motion  to  the 
Court,  the  party  failing  is  obliged  to  file  the 
affidavits  read  or  used  on  such  motion.  Can 
any  of  your  readers  inform  me  whether  the 
attorney  is  bound  to  pay  Sd.  a  folio  for  the 
filing  thereof,  to  the  clerk  at  the  Rule  Office  ? 
Two  pounds  was  lately  demanded  for  filing 
a  long  affidavit,  used  on  a  motion  for  si  new 
trial,  in  which  a  rule  was  refused. 

C  n«  R. 


THE  EDITOR'S  LETTER  BOX. 


We  have  been  compelled  to  reject  several 
Answers  to  Queries,  because  they  refer  to  no 
authorities.  A  confident  opinion,  aye  or  no, 
might  be  received  from  some  well  known 
lawyer,  but  otherwise  such  opinion  is  of  no  use 
to  our  querists,  and  we  cannot  undertake  to 
"  search  for  precedents/* 

The  Book  suggested  for  notice  has  not 
reached  us :  we  must  judge  for  ourselves. 

The  Letters  of  H.  E.  I. ;  and  "A  Constant 
Reader,"  (the  latter  on  Local  Courts)  which 
have  been  just  received,  shall  have  our  early 
attention. 

We  have  received  the  Pamphlet  of  Mr. 
Wright  on  Imprisonment  for  Debt,  and, 
though  we  do  not  agree  with  him,  shall  give 
his  views  a  fair  statement. 

The  Queries  and  Answers  of  H.  S.  Y.; 
F.  F.  |  J.  L.  J. ;  L.  J. ;  L.  •  ;  C.  A. ;  W.  L. 
H.;  D.  D.;  J.T.;  R.  F.  L. ;  and  W.  C; 
will  probably  appear  in  our  next. 

In  answer  to  many  of  our  Friends  who  com- 
plain of  the  non-insertion  of  their  letters, 
queries  and  answers,  and  other  articles,  we 
beg  to  sav  that  we  shall  next  week  publish  a 
Double  Number,  which  will  enable  us  to  clear 
off  all  our  arrears  before  the  meeting  of  Par- 
liament, and  embrace  much  important  matter 
bearing  on  the  late  Changes  in  the  Law.  The 
postponement  hitherto  of  several  Reports  of 
Cases,  Reviews,  and  the  Abstracts  of  Statutes 
renders  this  step  additionally  necessary. 

We  have  given,  (at  p.  206)  exclusively,  the 
names  of  the  Perpetual  Commissioners  for  the 
Metropolitan  District  under  the  Fines  and 
Recoveries  Act. 


®f>*  Itegal  <&b#cr\K\\ 
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Quod  magta  ad  Not 


Pcrtioct,  et  nescire  malum  est,  agitamus. 


Ho#at. 
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Mb.  D.  W.  HARVEY  AND  THE 
INNER  TEMPLE. 


Wh  are  now  in  possession  of  full  materials 
for  coming  to  a  correct  conclusion  with 
respect  to  Mr.  D.  W.  Harvey's  often-stated 
complaint.  He  has  published  the  nine 
days  proceedings  *  which  have  recently 
taken  place  before  the  Benchers  of  the  Inner 
Temple;  and  we  are  bound  at  the  very 
least  to  say,  that  on*  this  and  on  all  other 
occasions  he  has  courted  every  investigation, 
and  that  although  the  evidence  which  he 
has  produced  be  not  sufficient  to  satisfy  the 
most  scrupulous,  he  at  any  rate  is  so  con- 
fident of  his  complete  innocence  of  the 
charges  laid  against  him,  that  he  spares  no 
opportunity  b  of  laying  every  circumstance 

»  Report  of  the  Proceedings  on  the  Investi- 
gation before  the  Benchers  of  the  Inner  Tem- 
ple (commencing  19th  Nov.,  and  terminating 
the  13th  Dec.  1833),  upon  the  Application  of 
D.  W.  Harvey,  Esq.  M.  P.  to  be  called  to  the 
Bsr$  taken  m  Short-hand.    Chelmsford,  1834. 

b  This  was  put  most  forcibly  by  Mr.  Serj. 
Wilde.  '•  If  it  were  said  he  had  shown  him- 
self insensible  to  character,  he  would  ask  how  ? 
By  not  putting  affidavits  on  the  file  of  the 
Court  of  King's  Bench  ?  Why,  if  he  had  met 
the  charge  in  his  own  county,  he  had  satisfied 
a  much  larger  circle  than  that  of  the  Court  of 
King's  Bench.  Was  it  true  that  he  rested 
under  a  stigma?  The  insinuation  was  that 
he  had  no  character  to  lose,  or  was  insen- 
sible to  the  imputation  on  it ;  and  yet  he  was 
found  taking  pains  far  and  wide,  and  efficient, 
to  clear  himself.  Did  he  remove  from  the 
county?  Did  he  become  an  exile?  No:  so 
far  from  taking  no  pains  to  clear  himself,  he 
never  ceased'  to  do  so.    What  body  of  men 
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connected  with  them  before  the  World.  We 
are  willing  therefore  to  believe,  that  if  he 
has  failed  to  convince  us  that  they  are  en- 
tirely without  foundation,  it  arises  rather 
from  an  unhappy  deficiency  of  proof,  than 
from  the  impossibility  of  making  out  his 
case.  We  can  only  say,  that  with  minds 
we  believe  entirely  unprejudiced,  we  have 
read  the  whole  of  the  somewhat  tedious 
statement  of  the  evidence,  and  there  appears 
to  have  been  every  disposition  on  the  part 
of  the  Benchers  to  give  him  fair  play.  Sir 
Charles  Wetherell  appears  early  to  have  taken 
up  a  strong  opinion ;  but  considering  the  na* 
ture  of  the  tribunal,  that  every  thing  that 
passed  was  taken  down,  and  the  manner  in 
which  the  previous  conduct  of  the  Benchers 
had  been  arraigned,  it  is  pleasing  to  see  how 
patiently  they  listened  to  the  whole  proceed- 
ings in  the  case**     They  had  doubtless  a 


had  he  not  challenged  ?  What  frequent  ap- 
peals had  he  not  made  to  this  Bench  ?  Sup- 
pose he  had  acted  with  the  same  spirit  with  all 
otherB  as  he  had  with  this  Bench,  could  it  be 
said  that  he  had  taken  no  pains  to  clear  him- 
self?"   p.  46. 

°  Mr.  Serjeant  Wilde  once  or  twice  came 
into  contact  with  Sir  Charles  Wetherell ;  but 
the  feeling  seems  to  have  subsided  almost  im- 
mediately. Mr.  Sedgwick,  the  junior  counsel, 
whose  speech  is  able  but  rather  more  ambiti- 
ous, occasioned  one  or  two  more  eager  inter-* 
ruptions,  as  thus :  "  Sir  C.  fPethfrelt.  It  was 
8 worn  by  Mr.  Skingley  that  he  paid  Mr  Har- 
vey the  money  after  Mr.  Frost  had  left  the 
room.  Mr.  Sedgwick.  But  you  will  find.  Sir 
Charles,  it  was  iu  reply  to  a  leading  question. 
SirC.  fPetherell.  It  was  repeated  to  the  Jud^c. 
With  great  deference  to  you, "  1  hope  y  >u  will 
assume  that  we  have  read  the  whole  of  the  evi- 
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most  important  and  arduous  duty  to  dis- 
charge ;  for  even  admitting  that  the  charges 
against  Mr.  Harvey  were  clearly  proved, 
they  had  to  decide,  either  that  the  honour 
and  character  of  the  Bar  was  to  worthy  of 
preservation  that  a  single  false  step  should 
exclude  a  person  from  belonging  to  it,  or 
that  one  unhappy  hour  should  render  the 
attempts  of  a  whole  life  vain  and  fruitless. 
The  whole  case  involved  great  responsibility, 
and  we  are  sure  that  it  was  felt  by  the 
learned  persons  by  whom  it  is  to  be  borne. 

We  shall  now  give  some  account  of  the 
nature  of  the  charges  and  the  evidence  pro- 
duced ;  and  having  already  glanced  at  our 
own  impression,  fof  we  cannot  call  it  by  a 
stronger  word,  we  shall  endeavour  to  enable 
our  readers  to  form  a  better  one  for  them- 
selves. 

The  first  charge  is,  that  on  the  sale  of  a 
certain  estate,  Mr.  Harvey,  by  a  juggle, 
pocketed  the  sum  of  500/. ;  and  we  propose 
stating  it  in  the  explanatory  words  of  Mr* 
Sedgwick. 


-**-*• 


dence.  Mr.  Sedgwick.  Certainly,  but  still 
this  was  sworn  by  Mr.  Skingley,  in  answer  to 
a  leading  Question.  Sir  V.  Wetherell.  We 
hear  you,  Mr.  Sedgwick,  with  great  attention. 
We  give  you  great  credit  for  ingenuity,  but 

S've  us  credit  for  having  read  the  evidence. 
> .  Sedgwick.  Permit  me,  Sir  Charles,  to  dis- 
claim all  praise  for  ingenuity;  I  have  it  not. 
Sir  C.  IVrtkereU.  Yea,  you  have.  Mr.  Sedg- 
wick. If  I  have,  this  is  assuredly  not  an  occa- 
sion on  which  I  should  exercise  it.  I  can  say, 
before  God,  that  no  man  can  feel  more  sin- 
cerely than  I  do  the  injustice  done  to  Mr.  Har- 
vey, and  — —  Sir  C.  fVelherell.  Permit  me 
to  refer  to  the  evidence  of  Mr.  Skingley."  p. 
124. 

"  Mr.  Sedgwick  here  proceeded  to  read  the 
Resolution  of  the  Common  Council,  from  Mr. 
Harvey's  Letter  to  the  Burgesses  of  Colches- 
ter, wnen  he  was  interrupted  by 

•'  Mr.  Courtenay.  You  are  now  Quoting  Mr. 
Harvey's  pamphlet  on  his  case.  It  is  trifling 
with  us  to  quote  Mr.  Harvey's  own  statement. 
Mr.  Sedgwick.  Do  you  expect.  Sir,  that  I 
should  produce  a  certificate  from  the  Common 
Council?  Mr.  Courtenay.  I  do  not  expect 
you  to  read  Mr.  Harvey's  pamphlet  as  evidence 
of  facts.  Mr.  Sedgwick.  I  do  not  read  it,  Sir, 
as  evidence  of  facts ;  I  refer  to  it  to  save  time. 
The  Resolution  of  the  Common  Council  is  in 
evidence.  Mr.  Conrtenup.  You  must  have 
some  respect  for  us,  and  if  not  we  must  have 
some  respect  for  ourselves.  Mr.  Sedgwick. 
I  should  be  very  sorry  to  be  thought  wanting 
in  respect  to  the  Bench,  bat  if  this  is,  as  it  is 
styled  to  be,  a  domestic  foiUm,  and  that  the 
receiving  of  evidence  is  the  object  of  its  sit- 
ting, I  know  not  on  what  ground  such  a  docu- 
ment, the  existence  of  which  no  one  can  dis- 
pute, should  be  objected  to."  p.  128. 


"  In  the  case  of  Frost  v.  Harveo,  strip  it  of 
all  the  mystery  of  fraud  that  has  been  thrown 
over  it — strip  it  of  all  the  falsehood  that  dis- 
guises it,  and  what  is  it  ?  Why  simply  this, 
Mr.  Harvey  purchases  of  Mr.  Frost  a  piece  of 
ground  for  9601.,  a  price  which  he  is  well  sa- 
tisfied to  receive,  and  the  agreement  between 
them  is  executed.  He  shortly  afterwards  parts 
with  it  to  a  Mr.  Skingley  for  1460/.,  a  price 
which  he  is  well  satisfied  to  give,  and  the  con- 
veyance not  being  yet  made  to  Mr.  Harvey 
by  Mr.  Frost,  it  is  agreed  to  save  expense, 
that  the  land  shall  be  .conveyed  at  once  from 
Mr.  Frost  to  Mr.  Skingley,  who  consented  for 
that  purpose  to  stand  in  tne  place  of  Mr.  Har- 
vey, paying  him  the  500/.,  which  was  the 
amount  of  the  profit  on  his  purchase.  As  to 
Mr.  Harvey  being  employed  as  the  agent  of 
Mr.  Frost,  this  pretence  is  at  once  put  an  end 
to,  by  the  fact  of  Mr.  Frost  refusing  to  receive 
the  oOOL  which  it  is  pretended  ought  to  have 

?-one  into  his  pocket.  The  fact  is,  that  on  the 
ace  of  it  it  is  as  clear,  as  simple,  and  as  unim- 
peachable a  transaction,  as  ever  took  place  in 
any  case  of  sale  and  purchase  between  man  and 
man.  It  so  stands  on  the  evidence,  and  there 
I  will  leave  it/'    p.  135. 

Now  we  are  perfectly  willing  to  be- 
lieve— first,  because  we  think  it  is  shewn 
in  evidence ;  next,  because  it  is  the  more 
probable  view  of  the  case — that  this  trans- 
action was  as  It  is  here  stated ;  nevertheless 
we  do  not  think  it  "  as  simple  and  as  un- 
impeachable as  ever  took  place  ^between 
man  and  man/'  However,  as  we  maybe 
over-scrupulous  on  the  subject,  we  shall 
dismiss  it,  with  a  single  reference  to  the 
evidence  on  that  head— that  of  Mr.  Samuel 
Rigge — in  which  the  affair  is  put  most  fa- 
vourably for  Mr.  Harvey. 

"  ft.  -by  Mr.  Searj.  Wilde.  Did  you  learn  in 
your  communication  with  Mr.  Frost,  whether 
ne  was  aware  that  Mr.  Harvey  sold  the  estate  for 
more  than  he  gave  for  it?  A.  It  was  well  known 
that  Mr.  Harvey  made  some  money  from  it. — Q. 
Did  you  know  from  Mr.  Frost,  that  he  was  oo 
gvainted  that  Mr.  Harvey  had  made  money  of 
it  ?  A.  Yes,  he  snid  it  with  a  smile  A — Sir  C. 
JPetherell.  What  sort  of  a  smile  ?  A.  Not  an 
unpleasant  one ;  he  was  a  doctor;  a  very  plea- 
sant roan,  and  it  was  his  manner  to  smile.  He 
merely  smiled  and  said  "  Mr.  Harvey  has  sold 
my  estate  again,  and  made  500/.**— Mr.  Har- 
vey and  his  father  were  at  that  time  in  the 
habit  of  buying  estates;  it  was  the  principal 
business  of  the  office.  [Witness  looked  at  a 
cash  book  of  Mr.  Harvey's,  and  read  the  fol- 
lowing entry  in  Mr.  Harvey's  faand-writing, 
under  the  head  of  "  Professional  receipts  from 
first  January  1809  to  first  January  lblO." 

" '  October  18.  of  Mr.  Skingley,  m  part  pro- 
fit, Coggeshall,  300/.' "    (P.  19.) 

This  affair,  however,  might  simply  be 
said  to  shew  &  too  eager  desire  to  advance; 
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an  over-anxious  feeling  to  avail  oneself  of 
superior  abilities— qualities  unquestionably 
reprehensible,  but  we  are  afraid  a  little  too 
common  to  call  for  the  severe  punishment 
of  exclusion  from  the  worldly  prospects 
which  a  man  has  otherwise  a  right  to  obtain. 
The  other  charge,  however,  is  more  heavy, 
being  simply  that  Mr.  Harvey  having,  as 
an  attorney  for  a  defendant,  given  an  un- 
dertaking for  his  client,  took  occasion  to 
appoint  an  interview  with  the  attorney  of 
the  plaintiff,  who  had  also  signed  the  un- 
dertaking, and  during  the  temporary  ab- 
sence of  die  latter  from  his  office,  to  abstract 
this  document,  to  leave  the  office,  and  de- 
cHne  to  proceed  further  in  the  matter.  This 
charge,  if  made  out,  is  sufficient,  in  our 
opinion,  to  warrant  the  heavy  penalty,  not 
only  of  exclusion  from  the  Bar,  but  also 
from  that  part  of  the  profession  into  which 
Mr.  Harvey  had  already  introduced  himself; 
and  without  giving  any  opinion  of  our  own 
as  to  its  being  substantiated,  we  shall  put 
our  readers  in  possession  of  the  statements 
and  evidence  made  on  Mr.  Harvey's  behalf 
in  answer  to  it.  The  opposite  attorney, 
however,  stated  his  version  of  the  affair. 
Mr.  Harvey  brought  an  action  against  him 
for  die  alleged  slander ;  a  justification  was 
pleaded,  and  the  jury  found  a  verdict  for 
the  defendant.  To  this  it  is  answered,  that 
the  trial  came  on  the  evening  of  a  Saturday, 
the  last  day  of  the  assizes ;  that  it  was  the 
last  cause,  and  was  tried  under  very  extra- 
ordinary circumstances,  which  are  thus  de- 
scribed by  a  respectable  witness,  Mr.  Row- 
land Wimburn: 

"  Witness  was  present  at  the  trial  of  Harvey 
v.  Andrew.  Near  the  close  of  the  day  there 
was  great  commotion  in  the  Court ;  he  never 
before  saw  such  a  scene  in  his  life.  He  be- 
lieved that  no  person  but  he  and  the  Judge 
(Mr.  Justice  Hsath)  were  left  in  the  Court ; 
witness  said  he  would  not  leave  his  Lordship, 
and  the  Judge  said  he  would  not  go  out. 
Some  Irish  recruits  had  got  loose  from  the 
barracks.  There  were  two  or  three  hundred 
Irishmen,  with  bludgeons,  falling  pell  mell  on 
the  people  in  the  market-place.  The  counsel 
all  ran  out  of  Court.  The  jury  had  not  given 
their  verdict.  The  cause  came  on,  he  believed, 
after  two  o'clock.  The  speech  of  Mr.  Garrow, 
for  the  defendant,  lasted  a  considerable  time, 
and  had  a  great  effect.  Just  as  he  had  gone 
through  that  speech  the  riot  took  place;  and 
when  the  Court  met  again,  every  one,  he  be* 
Ueved,  woe  in  the  eame  situation  as  he  was,  and 
wanted  their  dinners,  for  it  was  nearly  dark; 
he  was  sure  that  every  one  who  had  his  senses 
about  him  was  in  that  slate.  It  was  twenty- 
four  years  ago,  and  he  had  never  had  his  atten- 
tion euMed  to  it  till  now,  but  he  thought  they 
were  out  of  Court  three-quarters  of  an  hour. 


Mr.  Serjeant  Shepherd  was  as  frightened  as 
anybody.  It  made  a  strong  impression  on  wit- 
ness's mind,  that  Mr.  Harvey  had  anything  hut 
a  reply— no  reply  whatever.  It  struck  him 
that  the  Court,  counsel,  and  jury*  and  every- 
body else,  were  glad  to  get  rid  of  the  cause. 
The  cause  was  disposed  of  in  a  mode  that  was 
anything  but  just  towards  Mr.  Harvey. — [Sir 
Charles  fPetherelt  asked  why  Mr.  Serjeant 
Shepherd  was  not  here  ?  Mr.  Serjeant  tV'tlde 
replied  that  he  was  sure  that  if  the  Bench  were 
to  make  the  request  he  would  attend.]— Wit* 
ness  said  that  all  he  knew  of  the  cause  of  the 
riot  was  from  information  that  some  Irish 
recruits  had  broken  in  to  rescue  some  of  their 
companions.  He  had  no  recollection  of  the 
day  of  the  week,  or  of  the  month,  but  it  was 
at  the  Lent  Assises.  He  did  not  mean  to  say 
that  there  was  a  want  of  inclination  to  do 
Mr.  Harvey  justice %  but,  in  consequence  6f 
the  alarm,  everybody  was  anxious  to  go  from 
the  Court.— •[Here  Sir  Charles  Wetherell  put 
several  questions  to  witness,  the  tendency  of 
which  was  to  elicit  from  him  that  injustice  was 
not  purposely  done  to  Mr.  Harvey  on  the 
trial.  J— Witness  told  Sir  Charles  that  the  con- 
fusion was  tremendous;  there  were  blow's, 
and  cries  of  "  murder ;"  the  confusion  could 
not  have  been  greater  at  Bristol.  8ome  of  the 
counsel  afterwards  came  back.  Whether  they 
had  been  speaking  to  each  other  out  of  doors 
he  knew  not ;  but  there  seemed  to  him  to  ba 
an  abandonment  of  the  case.  They  seemed  to 
think  it  a  squabble  between  two  attorneys,  and 
that  they  had  no  right  to  come  to  trial.  He 
did  not  mean  to  say  that  Mr.  Justice  Heath 
was  a  man  to  sit  and  hear  a  reply,  and  to 
sum  up  without  doimj  justice  to  parties ;  but 
the  impression  on  his  mind  was  that  justice 
was  not  done.  He  believed  that  no  two  attor- 
neys, going  before  a  Court,  ever  had  justice 
done  them.  Witness  was  not  then  agent  for 
Mr.  Harvey,  and  did  not  know  who  was ;  but 
Mr.  Harvey  asked  him  to  go  down.  He  did 
not  know  whether  there  was  afterwards  a  new 
trial  moved  for."    pp.  91, 92. 

It  should  also  be  stated,  that  the  only 
witness  produced  on  the  trial  to  prove  the 
abstraction,  was  the  brother  of  the  rival 
attorney,  between  whom  and  Mr.  Harvey 
there  had  been  much  ill  feeling ;  and  fur- 
ther, that  evidence  was  tendered  to  the 
Benchers  to  prove  that  this  brother  was  a 
disreputable  person  and  unworthy  of  credit, 
and  that  such  evidence  was  refused.  Taken 
therefore  with  these  drawbacks,  we  shall 
give  the  greater  part  of  the  evidence  of  this 
person,  and  the  comments  on  it  by  counsel : 

"  Mr.  John  Andrew  (examined  by  Mr.  Mar- 
ryatt)  deposed  that  his  brother  was'  employed 
to  commence  an  action  against  Edward  Shel- 
lev,  for  the  payment  of  100/.  and  an  annuity 
of  51.,  and  that  the  cause  was  to  have  been 
tried  at  the  Summer  Assizes  in  1808.  That 
Mr.  Harvey  called  at  his  brother's  office  on 
the  28th  of  July,  a  few  days  previous  to  the 
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Assizes,  and  gave  hk  undertaking  to  settle  the 
action  in  six  months.    That  Mr.  Harvey  called 
on  the  20th  of  October  following,  ana  made 
an  appointment  for  the  parties  to  meet  on  the 
following  Thursday,  at  half-past  four  o'clock 
in  the  afternoon,  to  settle  the  business.    That 
Thursday  was  uiarket-dav  at  Coggeshall,  and 
the  day  was  fixed  by  IVlr.  Harvey  himself. 
That  on  Thursday,  the  27th  October,  previous 
to  Mr.  Harvey  coming  to  the  office,  his  brother 
and  he  removed  several  papers  and  deeds  off 
bis  brother's  desk*  to  prevent  Mr.  Harvev'* 
reading  them,  as  they  had  always  observed  Mr. 
Harvey  glancing  his  eyes  over  the  papers  that 
were  lying  on  the  desks,  when  ht  came  to  the 
office.    That  his  brother  and  he  drew  out  the 
accounts  of  the  widow,  as  .administratrix  of 
her  husband, and  another  between  Mr.  Rudkin, 
the   plaiutiff,  and  Shelley,-  the   defendant; 
which  last  account  was  Htated  on  the  third  side 
of  the  sheet  of  letter-paper,  whereon   Mr. 
Harvey  wrote  his  undertaking  on  the  28th  of 
July.    That  Shelley  called  at  the  office  about 
halt-past  four  o'clock,  and  inquired  if  Mr. 
,  Harvey  was  there;  who,  being  informed  by 
witness  he  was  not.  went  away,  and  said  he 
would  call  again.    That  about  hve  o'clock  Mr. 
Harvey  called  at  the  office,  and  the  widow 
Shelley  about  the  same  time.    That  the  ac- 
counts, with  two  other  papers  in  the.  cause, 
were  lying  on  the  desk  when  Mr.  Harvey  en- 
tered the  office.    That  when  Mr.  Harvey  had 
been  present  about  ten  minutes,  two  gentle- 
men from  Maldon  called  at  the  office  to  execute 
an  indemnity  bond ;  and,  on  their  entering  the 
office,  witness's  brother  begged  of  Mr.  Harvey 
to  excuse  him  a  moment,  to  which  Mr.  Harvey 
assented,  by  bowing  his  head.  That  his  brother 
then  went  into  an  adjoining  parlour,  with  the 
two  gentlemen,  for  the  purpose  of  attesting 
the  execution  of  the  bond,  and  witness  conti- 
nued in  the  office  with  Mr.  Harvey.    That  as 
soon  as  his  brother  had  shut  the  parlour  door, 
Mr.  Harvey  arose  from  his  seat,  and  said, '  / 
wonder  Shelley  don't  come ;  I'll  go  and  see  if 
J  can  find  him.     I  want  to  go   up  into  the 
market,  and  trill  be  hack  again  in  five  minutes,9 
That  he  (Mr.  Harvey)  then  threw  two  papers 
upon  the  desk,  and  hurried  out  of  the  office 
with  loose  papers  in  his  hands." 

"  The  learned  Serjeant  asked  who  gave -Mr. 
Harvey  these  papers  ?  How  became  he  pos- 
sessed of  them  ?  If  they  were  suspicious  of 
him,  why  was  he  permitted  to  meddle  with  the 
papers  unobserved?  It  appeared  they  were 
full  of  suspicion  of  him,  and  yet  it  was  stated 
"  that  .Mr.  Harvey  then  threw  two  papers," 
&c.  The  Benchers  would  please  to  observe 
that  John  Andrew  said  "  two  papers."  The 
learned  gentleman  then  continued  reading  the 
evidence : 

"  Witness  attended  Mr.  Harvey  to  the  door, 
and  shut  it  after  him,  where  he  continued  till 
his  brother  came  in,  which  was  uot  more  than 
three  or  four  minutes  after  Mr.  Harvey  had 
left  the  office.  That  Mr.  Andrew  then  asked 
witness  where  Mr.  Harvey  was  ?  who  told  him 
he  was  gone  into  the  market  to  find  Shelley,, 
and  would  be  back  again  in  five  minutes.  Wit- 


ness was  then  asked  by  his  brother  what  Mr. 
Harvey  had  done  with  the  papers?  Witness 
said,  '  There  they  are,  brother,'  (pointing  to 
some  papers  on  the  desk) ;  but  finding  only 
two,  said,  '  Good  God,  John,  here  are  only 
two !  1  gave  him  four!  on  one  of  which  was 
his  undertaking,  and  which  he  has  taken  away 
with  him.'  That  Mr.  Andrew  instantly  ran  up 
into  the  market  to  find  Mr.  Harvey,  but  not 
being  able,  returned  in  six  or  eight  minutes, 
very  much  agitated," — 

"  It  was  singular  that  the  witness  stated  that 
he  saw  Mr.  Harvey  put  down  two  papers,  but 
that  there  was  no  evidence  of  any  one  having 
given  them  to  him. 

"  A  Master  observed  that  Thomas  Andrew 
had  said  he  had  given  him  four. 

"  Mr.  Serjeant  Wilde  begged  to  ask  where 
was  the  evidence  that  he  said  so  ?  The  asser- 
tion was  only  made  by  John  Andrew  that  his 
brother  said  so.    He  then  read  : — 

"And  sent  witness,  who,  as  he  was  going 
along  In  the  street,  saw  Shelley,  and  asked  him 
if  he  was  not  going  to  the  office,  as  the  par- 
ties were  waiting.  That  Shelley  told  him  he 
was  not,  as  he  had  just  seen  Mr.  Harvey,  ufk$ 
desired  him  to  go  home  about  his  business,  *s 
he  should  not  want  him  to-night.  Witness 
continued  his  search  for  Mr.  Harvey,  but  hear- 
ing no  tidings  of  him,  went  to  the  hostler  of 
the  inn  where  Mr.  Harvey  puts  up,  and  in- 

auired  if  Mr.  Harvey's  horse  was  in  the  stable, 
ieing  informed  it  was,  he  (witness)  returned 
to  his  brother,  and  told  him  what  Shelley  had 
said,  and  that  he  was  not  able  to  fina  Mr. 
Harvey,  but  that  his  horse  was  in  the  Chapel 
stable.  That  Mr.  Andrew  then  desired  wit- 
ness to  return  immediately  to  the  inn  door, 
and  not  to  stir  till  he  had  seen  Mr,  Harvey, 
Witness  stood  there  about  half  an  hour,  when 
he  saw  Mr.  Harvey  earning  out  of  the  inn  yard, 
on  his  horse.  Witness  asked  him  if  he  was 
not  going  down  to  the  office ;  to  which  Mr. 
Harvey  replied  he  was  not;  he  Had  sent  his 
client  home,"    pp.  68— /0. 


We  have  purposely  not  alluded  to  the 
former  proceedings  which  have  taken  place 
in  Mr.  Harvey's  matter :  as  this  at  any  rate 
is  a  new,  and  we  presume  a  final  trial,  be- 
cause the  Judges,  to  whom  the  appeal  lies, 
will  probably  confirm  the  certificate  of  the 
Benchers,  we  are  anxious  that  it  should  be 
considered  on  its  own  merits ;  and  we  have 
therefore  endeavoured  to  enable  our  readers 
to  come  to  the  true  conclusion. 
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ON  THE   PURCHASE    OF   REVERSIONARY 
'  INTERE8TS. 

A  peculiarity  attends  the  sale  of  reversionary 
interests,  which  we  shall  make  the  subject. of 
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««r  present  consideration.  On  the  purchase 
of  all  other  kinds  of  property,  mere  inade- 
qoacy  of  consideration  will  not  be  inquired 
into,  *  unless  it  he  so  gross  as  to  excite  uni- 
versal surprise ;  b  but  on  the  sale  of  a  rever- 
sionary interest,  the  amount  of  the  consider- 
ation given  for  it  must  be  proved  to  be  satis- 
factory, or  the  transaction  will  be  considered 
invalid.  The  reasons  assigned  for  this  dis- 
tinction* are  more  easily  understood  when  an 
expectant  heir  is  the  vendor, c  as  they  chiefly 
rest  on  the  undue  advantage  which  may  be 
taken  of  a  person  in  a  necessitous  situation, 
who  otherwise,  in  disposing  of  his  future  pro- 
perty, to  satisfy  his  present  necessities,  would 
have  no  protection  from  fraud  and  design,  to 
which  his  situation  is  supposed  peculiarly  to 
expose  him.  It  is,  however,  not  so  easy  to 
see  where  a  person  is  sui  juris,  and  fully  ca- 
pable of  protecting  his  own  interests,  why  he 
should  not  have  the  same  power  to  dispose  of 
bis  future  as  his  present  property ;  and  it  is 
well  known,  that  the  existing  state  of  the  law 
operates  to  the  disadvantage  of  the  persons 
whom  it  is  intended  to  protect,  as  it  draws 
oat  of  their  market  many  respectable  private 
purchasers,  from  the  doubts  affecting  the  point, 
and  forces  them  either  to  deal  with  jobbers,  or 
to  take  the  chances  of  a  public  sale.  Be  this 
as  it  may,  however,  the  rule  seems,  as  it  res- 
pects expectant  heirs,  as  well  as  other  person*, d 
perfectly  well  settled,  although  there  lias  lately 
been  an  inclination  in  the  Courts,  as  far  as 
possible,  rather  to  confirm  sales  of  this  kind 
of  property  than  to  set  them  aside,  as  we  shall 
endeavour  to  shew. 

A  sale  of  a  reversionary  interest,  by  public 
auction,  will,  it  seems,  be  valid,  although  the 
price  be  inadequate,  as  the  rule  does  not 
apply  to  such  sales.9 

Neither  does  the  rule  apply  to  a  sale  by  a 
father,  tenant  for  life,  and  his  son,  tenant  in 
tail  in  remainder,  for  they  form  a  vendor  with 
a  present  interest,  and  meet  a  purchaser  with 
the  same  advantages  as  a  single  person,  having 
the  whole  power  over  the  estate.  *  A  reversion, 
depending  upon  the  contingency  of  the  tenant 
for  life,  who  was  sixty-three  years  of  age,  and 
a  bachelor,  dying  without  issue,  is  not  the 
subject  of  estimate  or  calculation.  But  the 
purchaser  of  this  reversion  having,  in  his 
treaty  with  the  vendor,  proposed  to  deduct 
one  half  of  the  reversion,  in  respect  of  such 
contingency,  and  the  treaty  having  been  con- 
cluded upon  that  basis,  the  Court,  as  between 
the  vendor  and  purchaser,  will  value  the  con- 
tingency accordingly.  * 
-  '  '        »»»»»^^— »■   iii    ■  ■  -^^— —  ■ .   .        ■ 

*  Coles  v  Trevoihick,  9  Ves.  234  ;  Sug.  V.& 
P.  241,  8th  edit. 

b  Per  Lord  Thurlow  in  Gwynne  v.  Heaton, 
IB.  C.C  1. 

c  See  Earl  of  Porlmore  v.  Taylor,  4  Sim.. 
182. 

<*  Hincksman  v.  Smith,  3  Russ.  433. 

«  ShcUy  v.  Nash,  3  Madd.  232 ;  but  see 
Fa*  v.  Wright,  4  Madd.  111. 

'  Wood  v.  Ahrey,  3  Madd.  417. 

f  Baker  v.  Bent,  1  Russ.  &  M.  224. 


But  the  point  most  litigated  of  late  has  been, 
whether  the  adequacy  of  the  price  should  be 
measured  by  the  market  value,  or  by  the  price 
said  to  be  its  value  by  actuaries,  and  according 
to  the  tables  by  which  they  give  their  opinions; 
and  here  it  will  be  seen  there  is  considerable 
conflict  of  authority. 

In  the  case  of  (lowland  v.  De  Faria, h  Sir 
William  Grant  seemed  to  consider  that  the 
price  should  be  estimated  by  the  tables  of 
actuaries.    "  in  many  of  the  cases,"  he  said* 
"  very  opposite  opinions  are  given  by  calcu- 
lators ;  but  here  Mr.  Morgau's  opinion  is  not 
contradicted.     1  most,    therefore,  take  the 
value  to  be  inadequate."    But  this  opinion  is. 
certainly  against  the  current  authority.    In 
Griffith  v.  Sprutletfi  Lord  C.  J.  Eyre  says, 
"  the  value  of  a  thing  is  what  it  will  produce, 
and  admits  of  no  precise  standard .    It  must  be, 
in  its  nature,  fluctuating;  and  afterwards,  if 
the  actuary  of  the  Amicable  Society  will  ex- 
tract from  the  tables,  that  an  annuity  for  the: 
life  of  the  seller  is  worth  twelve  years'  pur- 
chase, and  yet  no  man  is  found  on  the  Stock 
Exchange  who  will  give  more  than  six,  and  on 
and  before  and  after  the  time  of  the  contract, 
the  sense  of  mankind  evidenced  by  these  trans- 
actions is,  that  such  an  annuity  is  not  worth 
more,  I  cannot  conceive  how  the  Master  drew 
the  inference  he  did."    And  in  the  case  of 
Headon  v.  Rmher,*  Sir  William  Alexander, 
C.  B.  said,  "  that  the  sum  at  which  an  actuary 
values4  a  reversion,  can  never  be  obtained. 
However;  in  Hinxsman  v.  Smith, l  the  Master 
of  the  Rolls  said,  "  that  in  Gowland  v.  de  Faria, 
Sir  William  Grant  did  not  consider  himself  as 
laying  down  a  new  rule,  but  as  following  the 
current  of  authority  ,*  and  since  that  ease,  the 
rule  has  been  so  far  regarded  as  the  settled 
law  of  the  Court,  that  although  he  had  upon 
more  than  one  occasion  judicially  questioned 
both  the  principle  and  the  policy  of  the  rule, 
yet  it  would  not  become  the  Court  to  make  a 
precedent  in  direct  opposition  to  it/1 

In  a  very  recent  case,m  the  point,  whether 
the  opinions  of  actuaries  were  to  decide  the 

2uesnon  of  adequacy,  came  before  the  present 
Jhief  Baron,  and  he  has  decided  that  it  is  not 
to  have  this  effect ;  and  to  hisjudgment,  which 
will  probably  settle  the  question,  we  call'  par- 
ticular attention.  "  In  this  case,"  he  says, 
"  it  does  not  appear  to  me  that  there  is  any 
thing  upon  which  an  imputation  of  fraud  can 
rest ;  neither  do  I  understand,  on  the  part  of 
the  defendants,  that  any  case  of  fraud  has 
been  relied  on.  It  appears  that  Mr.  Charles 
Lovelace  was  entitled  to  an  eighth  of  this 
reversionary  interest.  One  of  his  brothers 
had  sold  his  eighth  of  the  same  reversionary 
interest  to  Mr.  Parker,  and  Mr.  Potts  had,  in 

■  17  Ves.  25.  This  case  was  appealed  from, 
but  the  cause  was  afterwards  compromised. 
Sog.  Y.  &  P.  238. 

i  1  Cox,  388. 

*  1  M'Clell.  &  Yo.  89. 

i  3  Russ.  435. 

m  Potts  v,  Curtis,  1  Yo.  543. 
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that  transaction,  acted  as  solicitor  to  Mr. 
Parker.  Mr.  Charles  Lovelace  being  desirous 
to  sell  his  interest,  applied  to  Mr.  Lee,  his 
own  solicitor,  by  whom  an  application  was,  in 
the  first  instance,  made  to  Mr.  Parker,  to 
know  whether  Mr.  Parker,  who  had  purchased 
the  interest  of  the  other  brother,  would  also 

furchase  the   interest  of  Charles  Lovelace, 
le  declined  to  do  so.    Similar  applications 
were  made  to  several  other  persons,  and  they 
declined  purchasing  at  the  price  required  by 
Mr.  Lee,  as  the  agent  and  solicitor  for  the 
vendor,  Mr.  Lovelace.    It  then  occurred  to 
them  to  apply  to  Mr.  Potts.    They  accord- 
ingly made  an  application  to  Mr-  Potts,  who, 
in  the  course  of  conversation,  made  an  offer 
of  560/.,  and  said  he  would  give  no  more  than 
that  sum.    Mr.  Charles  Lovelace  was  twenty- 
five  years  of  age  at  that  time,  and  was  accom- 
panied by  his  solicitor.    He  had  a  full  oppor- 
tunity of  considering  the  offer  which  was  made, 
and  he  and  his  solicitor  retired  for  the  purpose 
of  considering  it ;  and  in  the  result  they  came 
into  the  room  again,  and  accepted  the  offer. 
There  is  nothing  whatever  to  shew  any  fraud, 
or  any  imposition  on  the  part  of  Mr.  Potts, 
and  therefore  the  case  must  rest  entirely  upon 
the  inadequacy  of  the  consideration.    It  is 
unnecessary  for  me  to  say  what  is  the  extent 
of  the  inadequacy  of  consideration  which  will 
vitiate  a  contract  of  this  kind,  for  it  does  not 
appear  to  me  upon  the  evidence,  as  far  as  I 
have  been  able  to  understand  it,  that  the  con- 
sideration was  inadequate  when  the  subject 
is  fairly  considered,     undoubtedly  in  this  case 
Mr.  Morgan  and  Mr.  Ansell,  who  are  both 
actuaries,  and  accustomed  to  make  calculations 
of  this  description  with  great  accuracy,  state 
that  they  calculate  the  value  of  this  reversion  at 
considerably  more  than  the  sum  that  was  agreed 
to  be  paid  fur  it.     This  brings  me  to  the  consi- 
deration of  the  doctrine  in  Gowland  v.  De 
Faria.      What  is  if  the  Master  of  the  Rolls 
there  says  ?    He  says,  '  The  question  is,  whe- 
ther he  has  received  an  adequate  consideration. 
Upon  that  question  the  evidence  is  all  one  way. 
In  many  of  these  cases  very  opposite  opinions 
are  given  by  calculators;  hut  here  Mr.  Mor- 
gan's opinion  is  not  contradicted;    I  must 
therefore  take  the  value  to  be  inadequate ;  and 
I  do  not  see  how  I  can  avoid  setting  aside  the 
contract/  In  that  case  there  was  a  calculated 
value ;  that  value  was  stated  by  Mr.  Morgan ; 
and  the  Master  of  the  Rolls  not  finding  that 
calculated  value  opposed  by  any  evidence,  con- 
sidered he  was  bound  by  it;  and,  the  calcu- 
lated value  being  much  more  than  the  sum 
paid,  he  considered  the  contract  was  altogether 
void.    But  1  think  the  observations  made  upon 
that  case  by  Sir  William  Alexander  very  judi- 
cious and  very  proper.    He  says,  '  calculated 
value  is  never  actual  value;  and  no, person 
selling  a  reversionary  interest  can  ever  expect 
to  get  the  calculated  value.'    And  his  reason 
is  extremely  good  and  satisfactory.    He  says, 
*  the  price  agreed  on,  and  actually  paid,  was, 
in  my  opinion,  the  utmost  that,  according  to 
human  probability,  could  have  been  obtained. 
I  do  not  dispute  Mr.  Morgan's  valuation  $  but 


the  price  of  an  actuary  cannot  be  obtained. 
The  price  set  was  an  arithmetical  value  of  it." 
Sir  William  Alexander  therefore,  would  have 
come  to  the  conclusion,  probably,  in  Gowland 
v.  De  Faria,  that,  according  to  his  experience, 
he  would  not  have  been  bound,  as  the  Master 
of  the  Rolls  conceived  himself  to  be,  bv  the 
evidence  of  the  calculated  value.  The  Master 
of  the  Rolls  thought  that  the  calculated. value, 
being  opposed  by  no  other  evidence,  was  con- 
clusive upon  him.  According  to  my  under- 
standing of  the  judgment  of  Sir  WiXBmm 
Alexander,  he  would  not  have  considered 
himself  so  bound ;  he  would  have  exercised 
his  own  understanding  and  experience,  and 
made  certain  deductions  from  the  calculated 
value ;  but  in  the  present  case,  we  have  evi- 
dence, not  merely  of  the  calculated  value,  but 
evidence  independent  of  it.  Now,  the  evidence 
of  the  calculated  value  of  the  two  most  ex- 
perienced witnesses  on  the  part  of  the  defend- 
ant, those  on  whose  judgment  I  should  be 
disposed  most  to  rely,  Mr.  Morgan  and  Mr. 
Ansell,  is,  that  the  calculated  value  amounts 
to  744/.  When  1  say  744/.,  that  is  the  average 
of  their  valuation,  after  deducting  one  eighth, 
in  consequence  of  their  calculation  having 
originally  included  the  2000/.,  which  it  turns 
out  should  have  been  omitted.  Their  esti- 
mated value,  therefore,  is  744/. ;  two  thirds  of 
that  sum  is  4967.  only.  If  you  deduct,  accord- 
ing to  common  experience,  a  third  from  the 
calculated  value,  the  proportion  to  which,  as 
the  average  price  obtained,  it  would .  reduce 
the  744/.  to  4967.,  whereas  the  sum  here  con- 
tracted for  amounted  to  550/.  But,  what  is 
the  evidence  on  the  other  side  t  The  evidence 
on  the  other  side,  of  Mr.  Fakbrother,  is,  that 
it  was  not  worth,  to  sell,  more  than  6301. ; 
the  evidence  of  Mr.  Abbott,  that  it  was  not 
worth  more  than  500/.  Taking,  therefore,  the 
evidence  of  Mr.  Fairbrother,  and  the  evidence 
of  Mr.  Abbott,  who  are  both  experienced  per- 
sons in  selling  property  of  this  description, 
and  contrasting  that  with  the  calculated  value, 
the  estimate  they  put  upon  the  property  is 
something  more  than  two-thirds  or  the  cam* 
lated  value,  and  something  less  than  the  money 
actually  given  for  the  property.  There  is 
another  way  of  considering  it,  which  I  have 
already  presented  to  the  parties.  I  would 
take  Mr.  Morgan  and  Mr.  Ansell  on  one  side, 
and  take  their  average,  and  then  Fairbrother 
and  Abbott  on  the  other  side,  and  take  their 
average;  and  then,  taking  the  average  of  the 
two  sets  of  calculators,  I  find  the  estimated 
value  upon  that  average  is  only  597/..  which 
is  only  47/.  more  than  the  sum  actually  con- 
tracted to  be  paid.  Underthese  circumstances, 
it  does  not  appear  to  me  that  this  is  such  a  case 
of  inadequacy  as  will  justify  me  declaring  this 
an  invalid  contract.  I  feel  I  am  bound  to  give 
effect  to  the  contract,  and  to  give  judgment 
for  the  plaintiff."  The  case  stood  over  for 
further  consideration  with  respect  to  the  ques- 
tion of  costs;  and  the  Lord  Chief  Baron  after- 
wards said  he  had  looked  through  the  bill 
and  answers,  and  it  appeared  to  him  that  it 
was  necessary  for  the  plaintiff  to  file  his  bil» 
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and  that  he  Had  made  out  his  eaae  and  ought 
to  bate  hk  costs.    The  bill  was  dismissed  with 


coats,  as  to  so  much  of  it  as  related  to  the 
bond  for  200(V.  5  and  a  decree  was  made,  with 
coats,  as  to  the  remainder  of  the  suit. 

J,  t 


REVIEW. 

Tk*  Practice  of  the  Superior  Courts  of  Law 
a»  Personal  Actions  and  Ejectment,  *c.  ; 
90  far  as  it  is  altered,  or  affected  by  the 
late  Statutes  for  the  Amendment  of  the 
Law,  ire.,  and  the  Rules  of  Court,  and 
Decisions  thereon ;  arranged  in  the  order 
of  the  Ninth  Edition  of  Tidd' s  Practice .- 
with  an  Append**  of  Statutes,  Rules  of 
Court,  and  Practical  Forms.  By  William 
Tidd,  Esq.,  Barrister  at  Law.  London : 
Saunders  &  Benning,  and  H.  Butter- 
worth, 

Ouft  readers  are  aware  that  there  are  three 
Supplements  to  Mr.  TWb  Practice.     The 
present  publication,  though  containing  mat- 
ter arising  subsequently  to  the  last  Supple- 
ment, may  be  considered  as  a  new  and 
separate  work,  comprising  all  the  recent 
Statutes  and  Rules  of  Court,  with  the  deci- 
sions thereon.    The  last,  which  was  the 
ninth  edition  of  the  author's  General  Prac- 
tice, was  published  in  Trinity  Term,  1828, 
The  first  Supplement  comprised  the  Ad- 
ministration of  Justice  Act,  and  the  deci- 
sions down  to  Michaelmas  1830.    The  se- 
cond Supplement,  in  Hilary  Vacation,  1832, 
contained  the  New  Rules  just  then  issued ; 
and  the  third  Supplement  followed  the  Uni- 
formity of  Process  Act,  with  the  New  Rules 
thereon,  and  appeared  in  Michaelmas  1832. 
ITie  object  of  the  present  volume  is  to 
point  out  the  alterations  made  by  the  seve- 
ral Acta  passed,  and  the  Rules  of  Court 
made  since  the  Administration  of  Justice 
Act,  with  the  decisions     It  therefore  in- 
cludes the  Acts  for  speedy  Judgment  and 
Execution  (1  W.  4.  c.  7)  \  Prohibition  and 
Mandamus  (1  W.  4.  c.  21);  Examination 
of  Witnesses  on  Interrogatories  (1  W.  4. 
c  22) ;  Interpleader  (1  &  2  W.  4.  c.  58) ; 
Prescription  (2&3W.  4.  c.  71) ;  Tithes 
(2  &  3  W.  4.  c.  100) ;  Limitation  of  Real 
Actions'  (8&4W.  4.  c.  27) ;  Law  Amend- 
ment  (3  &  4  W.  4.  c.  42) ;  and  Amendment 
of  Process  Act  (3  &  4  W.  4.  c.  67).     There 
are  also  other  Acts  incidentally  noticed,  as 
to  Written  Memoranda,  Variances,  Carriers, 
and  Tender  of  Bank  Notes.     The  third 
Supplement,  which  contained  the  Process 


and  the  work  concludes  with  the  principal 
Statutes,  and  an  abundance  of  Practical 
Forms. 

Mr.  Tidd  has  very  conveniently  arranged 
these  new  and  important  materials  in  the 
order  of  the  last  edition  of  his  original  work. 
We  scarcely  need  say  that  he  has  bestowed 
on  this  publication  the  same  care,  and  dis- 
played the  same  extensive  and  accurate 
knowledge  of  his  subject,  bringing  the  in- 
formation down  to  the  moment  of  publica- 
tion, which  has  distinguished  all  his  former 
editions 

The  outline  we  have  thus  given,  may 
perhaps  sufficiently  shew  the  scope  of  the 
volume ;  but  we  shall  add  a  brief  statement 
of  the  subjects  of  each  Chapter,  especially 
as  they  will  shew  in  what  respects  the 
Legislature  has  altered  the  Law  and  Prac- 
tice of  the  Courts.     1.  Actions,  and  the 
Time  limited  for  their  Commencement.     2. 
Officers  of  the  Exchequer ;  Holidays;  Fees, 
&c.     [The  Chapters  of  the  original  Practice 
in  which  no  alteration  has  been  made,  are 
not  repeated.]   4.  Personal  Actions — Sum- 
mons and  Distringas.     7.  Capias  and  Out- 
lawry.   12.  Appearance  andBaiL    13.  Pro- 
ceedings against  the  Sheriff.     15.  Proceed- 
ings against  Prisoners.     16.  Removal  of 
Causes  from  Inferior  Courts.     17.  Declara- 
tions.    18    Imparlance  and  Pleading.     20. 
The  Interpleader  Act.     22.  Writs  of  In- 
quiry.    24.  Venue.     25.  Bringing  Money 
into  Court.     26.  Abatement,  Nonjoinder, 
and  Misnomer.     27.  Pleas  in   Bar.     29. 
Amending  Fines  and  Recoveries,  and  Va- 
riances.    30.  The  Issue.     33.  Trial  of  Is- 
sues under  the  Law  Amendment  Act.    34. 
Jury  Process,  and  Costs  of  Special  Juries. 
35.  Examination  of  Witnesses  on  Interro- 
gatories, Admission  of  Documents,  and  Evi- 
dence of  Interested  Witnesses.     36.  Arbi- 
tration.    37.  Interest  on  Debts.     39.  Im- 
mediate   Judgment    and    Execution.     40. 
Costs.     41-  Executions  and  Sheriff's  Li- 
ability.    45.  Ejectment.     46.  Prohibition 
and  Mandamus.     Our  readers  will,  by  this 
catalogue,  perceive  at  one  view  the  nu- 
merous and  important  changes  which  the 
Practice  of  the  Common  Law  Courts  has 
undergone,  and  from  thence  may  form  some 
notion  of  the  labor  of  Mr.  Tidd  in  stating 
the  precise  extent  of  all  these  alterations, 
arranging  them  under  their  appropriate  de- 
partments, and  bringing  all  the  decisions  to 
bear  on  each  respective  point.     This  has 
been  done  with  great  pains  and  excellent 
method;  and  it  is  with  some  satisfaction 
we  perceive  that  the  labors  of  our  own  able 


Act  and  Rules,  being  nearly  out  of  print,  is 

incorporated  into  the  present  publication ;  I  Reporters  in  the  Superior  Courts  have  not 
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been  overlooked,  for  in  almost  every  page 
we  find  references  are  made  to  the  Volumes 
of  the  Legal  Observer,  either  as  comprising 
the  same  case  (where  it  first  appears)  or  as 
containing  the  sole  report  on  the  subject. 

It  is  impracticable,  as  we  have  often  had 
occasion  to  observe,  to  deal  with  Law  Books 
in  general  (and  we  may  say,  with  a  Book  of 
Practice  in  particular,)  in  the  manner  of  a 
literary  review.  We  can  rarely  find  an 
opportunity  to  extract  a  sample  of  the  au- 
thor's labors,  or  his  style  of  writing.  We 
are  reluctant,  however,  to  dismiss  the  valu- 
able book  before  us  without  some  further 
notice,  and  proceed  therefore  with  a  few 
particulars  which  appear  useful  to  be  ex- 
tracted. 

The  first  Chapter  contains  an  able  out- 
line or  summary  of  Real  and  Mixed  Ac- 
tions, which  was  prepared  by  the  author 
upwards  of  thirty  years  ago,  and  is  now 
published  with  additional  references,  not 
only  to  shew  what  the  law  respecting  these 
actions  formerly  was,  and  for  what  purposes 
they  were  intended,  but  also  as  it  may 
throw  some  light  on  the  late  Act  for  the 
Limitation  of  Actions  and  Suits  relating  to 
Real  Property,  and  particularly  the  36th 
clause,  by  which  they  are  all,  with  few  ex- 
ceptions, to  be  abolished  after  the  31st  De- 
cember next.  It  is  also  observable,  that  by 
the  37th  and  38th  clauses  actions  may  be 
brought  in  certain  cases  until  the  1st  June, 
1835,  or  even  after  that  period. 

The  alteration  in  the  Law  of  Tender  is 
thus  stated ; 

"  Before  the  statute  3  &  4  W.  4,  c.  98,  the 
tender  should  regularly  have  been  made  in 
lawful  money  of  England ;  which  is  of  two 
sorts,  viz.  English  money,  coined  by  the  King's 
authority,  or  foreign  coin,  made  current  by 
his  royal  proclamation  within  the  realm*;  the 
latter  was  considered  as  a  good  tender  b ;  and 
though  bank  notes  were  not  made  a  legal  ten- 
der, by  the  statute  37  Geo.  3.  c.  45  c,  yet  a  ten- 
der in  bank  of  England,  or  country  bank  notes, 
was  good,  unless  specially  objected  to  on  that 
account  at  the  time.d  The  same  doctrine  was 
applied  to  a  draft  on  a  banker e ;  and  in  one 


•  Co.  Litt.  207. 

b  Wade's  can*,  5  Co.  114.  b. 

c  Grivby  v.  Oakes,  2  Bos.  &  P.  526 ;  and  see 
stat.  56  Geo.  3t  c.  68,  §  11.  by  which  gold  coin 
was  declared  to  be  the  only  legal  tender. 

d  Wright  v.  Reed,  3  Durnf.  &.  E.  554. 
Brown  v.  Saul,  4  Esp.  Rep.  267,  Per  Lord 
FJlenbor ought  Ch.  J.  Saunders  v.  Graham, 
Gow,  121.  Per  Dallas,  Ch.  J.  P»l#lass  v. 
Oliver,  2  Cromp.  and  J.  15 ;  2  Tyr.  Rep.  89, 
S.  C. 

c  Per  Butler,  J.,  in  Wilby  v.  Warren,  Sit. 


case  it  was  holden,  that  a  tender  in  a  Liverpool 
bank  bill  of  exchange  was  good,  if  not  specially 
objected  tof ;  but,  in  a'  subsequent  case,  thi 
tender  of  a  Bristol  bank  bill  was  holden  not  to 
be  good,  although  the  party  made  no  objection 
as  to  the  form  of  the  tender.*  And  now,  by 
the  statute  3  &  4  W.  4.  c.  98.  §  6,  it  is  enacted, 
that  4  from  and  after  the  1st  day  of  August, 
1834,  unless  and  until  parliament  shall  other- 
wise  direct,  a  tender  of  a  note  or  notes  of  the 
Governor  and  Company  of  the  Bank  of  Eng- 
land, expressed  to  be  payable  to  bearer  on  de- 
mand, shall  be  a  legal  tender,  to  the  amount 
expressed  in  such  note  or  notes,  and  shall  be 
taken  to  be  valid,  as  a  tender  to  such  amount, 
for  all  sums  above /fo*  pounds,  on  all  occasions 
on  which  any  tender  of  money  may  be  legally 
made,  so  long  as  the  Bank  of  England  thau 
continue  to  pay  on  demand  their  said  notes  in 
legal  coin.  Provided  always,  that  no  such 
note  or  notes  shall  be  deemed  a  legal  tender  of 

Eiyment  by  the  Governor  and  Company  of  the 
ank  of  England,  or  any  branch  bank  of  the 
said  Governor  and  Company:  but  the  said 
Governor  and  Company  are  not  to  become 
liable,  or  be  required  to  pay  and  satisfy,  at 
any  branch  bank  of  the  said  Governor  and 
Company,  any  note  or  notes  of  the  said  Go- 
vernor and  Company,  not  made  specially  pay- 
able at  such  branch  bank ;  but  the  said  Go- 
vernor and  Company  shall  be  liable  to  pay  and 
satisfy,  at  the  Bank  of  England  in  London,  all 
notes  of  the  said  Governor  and  Company,  or 
of  any  branch  thereof.'  " 

The  Privileges  of  Attorneys,  as  they  re- 
main after  the  late  alterations,  are  noticed 
as  follow : 

"  The  privileges  of  an  attorney  to  sue,  in  his 
own  Court,  by  attachment  of  privilege,  in  the 
King's  Bench  and  Common  Pleas,  or  by  capiat 
of  privilege  in  the  Exchequer  .and  to  be  sued  by 
hill  in  all  the  Courts,  are  taken  away  by  this  stat. 
[2  W.  4.  c.  39.]  But  he  still  retains  his  privilege 
of  freedom  from  arrest ;  it  being  declared  by 
the  act,  that '  nothing  therein  contained  shall 
subject  any  person  to  arrest,  who  by  reason  of 
any  privilege,  usage,  or  otherwise,  may  now  by 
law  be  exempt  therefrom.9  An  attorney, 
therefore,  can  only  be  sued  by  serviceable  pro- 
cess, viz.  by  writ  of  summons :  It  is  supposed, 
however,  that  he  still  retains  the  privilege  of 
being  sued  in  the  Court  of  which  he  is  an  at- 
torney ;  and  that  there  is  nothing  in  the  act, 


Mid.  after  M.  T.  28  Geo.  3.  K.  B.  Tidd.  Prac 
9  ed.  187  («). 

f  Lockyer  v.  Jones,  Peake  Cas.  Ni.  Pri. 
180,  n. 

*  Mills  v.  Saffbrd,  id.  ib. ;  and  see  Polgiass  v. 
Oliver,  2  Cromp.  &  J.  15.  2  Tyr.  Rep.  89, 
S.  C.  And  for  the  doctrine  of  tender  in  gene- 
ral, and  in  what  cases  it  is,  or  is  not  allowed,  at 
common  law,  or  by  statute ;  at  what  time,  by 
and  to  whom,  and  in  what  manner  it  should 
be  made;  and  when  and  how  it  should  be 
pleaded,  &c,  see  the  1st  Supplement  to  Tidd. 
Prac.  9th  ed.  p.  10,  &c. 
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to  Cake  away  his  privilege  of  laying  the  venue 
in  Middlesex,  when  he  is  plaintiff." 

Where  there  has  been  no  express  deci- 
sion on  a  point  of  Practice,  Mr.  Tidd  cau- 
tiously guards  his  statement  of  it,  by  the 
words  "  it  is  said,"  or  "  it  seems :"  so  that 
the  exact  state  of  the  question  may  always 
appear.  Thus,  in  mentioning  the  rule  with 
regard  to  the  date  and  teste  of  writs  of 
summons,  viz.  "  that  every  writ  issued  by 
authority  of  the  act  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,"  he 
says, — 

"  The  writs  of  exigent  and  proclamation, 
however,  appear  to  be  exceptions  to  this  rule. 
And  the  statute  seems  to  have  superseded  the 
necessity  of  the  officer's  setting  down,  upon 
the  writ  or  process  for  arresting  the  defendant, 
the  day  and  year  of  his  signing  the  same,  as 
required  by  the  statutes  5&6W.&M.  c.  21. 
8.  4,  and  9  &  10  W.  3.  c.  25.  s.  42 ;  and  see 
atat.  6  G.  1.  c.  21.  s.  54.  Tidd  Prac.  9th  edit. 
158." 

From  the  Chapter  on  Writs  of  Trial  un- 
der the  Law  Amendment  Act,  we  give  the 
following  extract,  as  containing  some  direc- 
tions not  commonly  known  in  practice : 

°  The  writ  of  trial  is  engrossed  on  parch- 
ment ;  and  signed,  sealed,  and  issued,  m  like 
manner  as  the  writ  of  inquiry  in  ordinary 
cases ;  and  should  be  delivered  to  the  sheriff, 
two  clear  days  at  least  before  the  time  ap- 
pointed for  its  execution,  folded  up,  and  in- 
dorsed with  a  statement  of  the  Court  in  which 
the  action  is  brought,  the  names  of  the  par- 
ties, nature  of  the  writ,  and  time  and  place 
when  and  where  the  issues  are  to  be  tried,  spe- 
cifying the  hour  of  the  sitting  of  the  Court 
precisely  ;  and  the  sheriff  will  thereupon  sum- 
mon a  jury,  for  the  execution  of  the  writ. 
Previously  to  its  execution,  however,  a  notice 
of  trial  should  be  given  to  the  defendant,  if 
he  appear  in  person,  or  otherwise  to  his  attor- 
ney ;  which  should,  it  seems,  be  such  a  notice 
as  he  would  have  been  entitled  to,  in  case  the 
issue  or  issues  were  to  be  tried  before  a  Judge  at 
nisi  prius.  This  notice  should  state  the  hour 
of  the  sitting  of  the  Court  precisely,  as  in- 
dorsed on  the  writ ;  and,  before  it  is  given,  the 
hour  should  be  settled  at  the  sheriff's  office,  to 
prevent  the  inconvenience  of  detaining  the  jury 
for  a  considerable  time,  with  the  uncertainty 
of  the  appearance  of  the  parties :  and  if  either 
party  propose  to  attend  by  counsel,  he  should 
give  notice  thereof  to  his  adversary,  or  he  will 
not  be  allowed  for  it  in  costs.*' 

"In  entering  the  proceedings  on  the  roll, 
the  rule  or  order  of  the  Court  or  Judge 
should  be  stated,  as  a  foundation  for  the  award 
of  the  writ  of  trial ;  and  the  sheriff's  return 
thereto  should  be  entered,  to  authorize  the 
judgment :  but  this  need  not  be  done,  before 
the  issuing  of  the  writ  of  execution/' 

Amongst  the  Practical  Forms  is  that  of 
the  Judge's  Order  directing  the  Trial  of  the 


Issue  before  the  Judge  of  the  Sheriffs' 
Courts  in  London,  where  trials  may  take 
place,  as  well  as  before  the  Undersheriff. 
In  other  cities  and  counties,  not  having 
Sheriffs'  Courts,  it  was  supposed  that  the 
trial  could  take  place  only  before  the  Sheriff, 
or  his  Assessor,  or  Undersheriff:  but  the 
Judges,  we  understand,  have  just  determin- 
ed that  writs  of  trial  may  now  be  directed 
to  the  Judges  of  Local  Courts  of  Record,  as 
well  as  the  Sheriffs.     Mr.  Tidd  says, — 

"  It  has  been  said,  that  this  writ  should  be, 
as  well  to  try  the  issue  or  issues  joined  be- 
tween the  parties,  as  to  assess  the  damages 
which  the  plaintiff  hath  sustained,  in  case  the 
issue,  or  issues,  shall  be  found  for  him ;  but 
there  does  not  seem  to  be  any  ground  for  this 
objection ;  as  the  writ  is  framed  in  the  lan- 
guage of  the  act,  and  seems  to  be  good,  by 
analogy  to  trials  at  nisi  prius,  where  the  jury 
process  is  awarded  and  issued,  and  the  jury 
sworn,  to  try  the  issue  or  issues  generally ;  ana 
the  assessment  of  damages  follows  of  course, 
on  their  finding  a  verdict  for  the  plaintiff." 


A  System  of  Book-Keeping,  adapted  to  the 
use  of  Solicitors.  By  John  West,  So- 
licitor.    London:  Richards. 

Lawyers  are  generally  reported  to  be  bad 
accountants,  and  we  believe  there  may  be 
some  foundation  for  the  statement ;  though 
we  know  that  many  of  them  are  most  skil- 
ful and  regular  in  the  art  and  mystery  of 
book-keeping.  The  report,  which  is  not  a 
little  prejudicial,  has  probably  originated  in 
their  desire  to  simplify  the  record  of  their 
transactions,  and  their  disdain  of  the  multi- 
plicity of  books  which  are  adopted  by  pro- 
fessed accountants.  Perhaps,  also,  there  are 
not  a  few  practitioners  who,  in  the  hurry  of 
business,  neglect  any  thing  like  regular 
entries  of  their  receipts  and  expenditure, 
and  other  transactions  of  business.  Some, 
we  believe,  are  content  with  their  banker's 
book,  their  clerk's  disbursement  book,  and 
a  day  or  attendance  book,  from  which  they 
make  out  their  bills  of  costs,  which  are  kept 
in  drafts.  In  these  instances  the  machi* 
nery  of  journals,  ledgers,  and  cash  books, 
are  held  to  be  useless  things.  Mr.  West, 
the  author  of  the  System  of  Book-keeping 
now  before  us,  has  put  together  some  ma- 
terials from  which  the  young  solicitor  may 
select  a  few  profitable  hints ;  and  we  pro- 
ceed to  make  such  extracts  as  will  afford 
an  opportunity  of  judging  of  the  merits  of 
the  author's  plan. 

"  The  neglect  of  a  regular  system  of  ac- 
counts in  the  profession  of  the  law,  and  that 
system  correct,  is  frequently  the  cause  of  the 
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greatest  mischief.  It  is  utterly  impossible  for 
the  conduct  of  such  business,  however  small, 
for  any  length  or  period,  without  a  full  and 
fair,  correct,  yet  simple,  account  of  the  trans- 
actions. I  have  known  (and  I  speak  of  my 
own  knowledge)  of  young  men  of  the  highest 
prospects  brought  to  utter  ruin,  solely  from 
the  neglect  of  having  the  transactions  of  their 
office  entered  into  proper  books;  and  this, 
not  from  the  want  ot  inclination,  but  the  me- 
thod or  ability  of  doing  so. 

"  A  careless,  inattentive  disposition  to  these 
matters  begets  a  name  which  years  of  indus- 
try and  perseverance  may  fail  to  remove.  On 
the  other  hand,  mark  the  advantages  which 
may  accrue  to  him  who  is  but  moderately 
mindful  of  his  own  accounts.  An  adept  In 
the  settlement  of  disputed  accounts  frequently 
earns  an  attorney  a  more  lasting  reputation 
than  his  other  capacities.  I  have  remarked, 
too,  that  they  who  accustom  themselves  to 
enter  every  disbursement  of  their  cash,  how- 
ever small  or  great,  and  who  do  it  systematic- 
ally and  correctly,  are  less  liable  to  wanton 
expenditure  than  those  who  are  otherwise. 
Were  this  the  only  object  to  be  obtained 
thereby,  it  would  a  thousand-fold  repay  for  the 
trouble  and  time  it  occupied  in  entering." 

Having  thus  established  the  necessity  of 
a  proper  system  of  book-keeping,  the  au- 
thor proceeds  to  shew  how  the  method 
adopted  in  commercial  affairs  may  be  ap« 
plied  to  those  which  are  professional. 

"  On  the  same  day,  and  with  the  same  kind 
pf  books,  let  the  attorney  prepare  a  case  for 
the  opinion  of  counsel.  He  enters  his  attend- 
ances, his  drawing  and  engrossing  of  the  case, 
in  his  Day  Book,  which  should  have  ruled 
lines  on  the  right  hand  side  of  the  leaf ,  for  the 
cash  he  expends ;  and  for  another  client  he 
commences  an  action,  the  entries  of  the  trans- 
actions of  which  he  makes  in  like  manner. 

"  He  posts  into  his  Journal,  under  the  head 
of  each  client,  from  his  Day  Book,  the  respec- 
tive transactions.  This  book  should  be  ruled 
with  double  columns  ;  the  first  column  of 
which  should  contain  the  sums  disbursed  in 
the  progress  of  the  suit,  as  taken  from  the  Day 
Book  ;  and  the  second  column,  the  charges  to 
be  made  upon  the  client,  and  which  answers 
for  a  draft  bill  of  costs. 

•*  Well,  then,  the  Day  Book  comprises  $v- 
nercllg  all  transactions,  with  the  expenditure  * 
and  the  Journal  comprises  the  same  respec- 
tively, with  the  expenses  of  that  individual 
client,  and  the  charges  to  be  made  upon  him. 
By  deducting  the  payments  in  the  latter  book 
from  the  charges,  which  stand  together,  he  is 
at  once  informed  of  the  profits  of  each  parti- 
cular case.  The  Ledger  shews  what  cash  has 
been  paid  by  each  party,  and  what  is  due ;  and 
the  Cash  Book,  of  the  increase  or  diminution 
of  capital.  There  is  therefore  no  variation 
between  the  two  systems,  as  here  laid  down. 

"  The  reader,  I  feel  satisfied,  will  be  more 
fully  convinced   of  the  correctness  of  the 


above,  when  he  comes  to  put  this  system  into 
practice  It  is  what  I  follow,  and  certainly 
shall  follow  until  I  learn  a  better.  The  ad- 
vantages I  derive  are  very  numerous.  It  saves 
infinite  trouble  in  the  drawing  of  bills  of  coats, 
A  lad,  with  little  or  no  knowledge  of  the  Uw 
charges,  will,  from  a  Journal  only,  be  enabled 
to  prepare  the  drafts  for  settlement  by  the 
principal.  It  may  be  done  without  reference 
to  the  papers  themselves,  or  the  Cause  Book* 
It  operates  as  an  immediate  direction  for  an 
outlay  of  surplus  cash,  or  retrench  expendU 
tore,  by  a  calculation  of  a  few  minutes.  It 
prevents  invariably  a  sudden  insolvency. 

"  The  first  thing  necessary  to  have  th» 
reader's  attention  drawn  to,  is  this  simple 
rule :  Never  leave  your  oJJice%  or  suffer  pour 
clerks  to  do  so,  until  the  whole  business  of  the 
day  is  entered  into  your  Day  Book.  Remetn^ 
ber,  the  omission  or  one  attendance  per  day* 
of  6s.  8//.,  amounts  to  104/.  in  the  year.  How 
careful  should  he  be,  therefore,  that  not  one 
attendance  per  day  is  lost.  In  the  best  regu-* 
lated  offices  it  may  happen  that  items  are  oc- 
casionally omitted.  This  omission,  depend 
upon  it,  will  amount  to  more  than  a  clerk 'a 
salary  in  the  course  of  the  year.  My  practice 
is,  to  have  the  Day  Book  open  for  the  clerk* 
upon  their  own  desk,  and  have  every  item  or 
attendance  entered  as  made  by  them  and  the 
principal.  At  the  close  of  the  day*  therefore* 
neither  clerks  nor  principals  need  be  delayed. 


"  There  are  many  gentlemen  in  the  prof 
sion  who  do  not  think  it  necessary  to  nave  a 
Journal,  or  as  it  may  he  called  more  properly, 
a  M  Post  Book ;"  instead,  therefore,  of  post- 
ing each  account  under  its  particular  head, 
they  make  reference  to  each  succeeding'  item 
by  noting  the  page  in  which  that  next  item  is  to 
be  found.  It  takes  considerable  time  to  post  the 
Day  Book  in  this  form  and  keep  it  exact,*— in- 
deed, nearlv  as  much  as  what  it  would  in  posting 
it  into  the  Journal ;  and  when  the  conveniences 
of  both  are  weighed,  they  have  no  compari- 
son, the  two  books  being,  in  my  humble  opi- 
nion, infinitely  preferable  to  the  one.  This  is 
only  mentioned,  to  enable  .the  young  practi- 
tioner to  make  his  own  choice.*9 

We  refer  to  Mr.  West's  book  for  various 
other  observations  in  detailing  hia  plan,  and 
for  the  examples  of  the  manner  of  keeping 
each  of  the  books  which  he  recommends  for 
adoption. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XXXIX. 


LIMITATION   OF  ACTION. — RENT. 

Has  notP-~ e  (p.  27,  Nomber  1/9)  in  his 
wish  to  reconcile  the  3  &  4  W.  4.  c.  42,  with 
c.  27,  fallen  into  the  mistake  of  supposing 
that  c.  42  prescribes  a  limit  Co  the  period 
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within  which  the  right  to  rent  may  be  estab- 
lished ?  That  is  certainly  one  of  the  objects 
of  e  27 ;  see  section  2 ;  and  c.  42.  s.  3,  seems 
intended  to  apply  to  the  obtaining,  payment. 
The  action  there  mentioned  is  an  action  of 
debt.  If  this  be  so,  there  is  a  manifest  incon- 
sistency between  the  two  acts,  as  far  as  con- 
cerns arrears  of  rent  reserved  by  deed.  But 
there  does  not  appear  to  be  any  doubt  as  to 
the  law.  Sect.  45  of  c.  27  provides  that  that 
net  may  be  altered  daring  the  same  session  of 
parliament ;  and  c.  42.  s.  3,  has  altered  it,  by 
allowing  twenty  years  arrears  instead  of  six 
years  to  be  recoverable,  where  the  demise  is 
by  indenture,  and  the  remedy  adopted  is  by 
action  of  debt.  C.A. 


B8TATB  SUBJECT  TO  A  TBBM. 

To  the  Editor  of  the  Legal  Observer. 
Mr.  Editor, 

The  language  of  onr  law  books  and  convey- 
ancers would  wad  the  profession  to  the  conclu- 
sion that  an  estate  subject  to  a  term  is  an  estate 
in  remainder  ejpectnnt  on  a  term.  Co.  Litt. 
49  a,  392  a;  and  a  most  eminent  conveyancer 
speaks  of  the  freehold  and  inheritance  expect- 
ant on  a  mortgage  for  years.  Watkins,  by 
Preston,  136. 

This  erroneous  notion  appears  to  have  given 
rise  to  Doe  v.  Finch,  4  B.  &  Ad.  283,  which 
decides  that  a  tenant  m  tall  subject  to  a  term 
of  600  years  is  tenant  in  possession,  not  in  re* 
mainder,  and  that  a  fine  was  well  levied  by 
him.  The  learned  counsel  who  contended 
that  such  an  estate  was  not  a  reversion,  is  re* 
ported  (p.  279)  to  have  spoken  of  it  as  "  the 
reversion  expectant  on  a  term  of  years/9 

The  following  practical  points,  in  addition 
to  those  stated  in  the  argument  and  judgment, 
appear  to  negative  the  assumption  that  an 
estate  subject  to  a  term  is  a  remainder. 

1.  A  term  is  a  mere  chattel  interest,  may 
commence  in  futuro,  cannot  support  a  re- 
mainder as  its  particular  estate ;  for  it  is  not 
a  prior  estate,  but  a  concurrent  interest,  issu- 
ing out  of  the  inheritance.  It  is  no  part  of 
the  inheritance,  descending  to  personal  repre- 
sentatives under  testacy,  and  vesting  in  the 
ordinary  under  intestacy. 

An  estate  of  freehold  only  can  support  a 
remainder  which  must  commence  in  prsesentL 

2.  A  widow  is  not  dowahle  out  of  a  remain- 
der, but  is  entitled  to  dower  out  of  an  estate 
subject  to  a  term  (with  a  oessei  ejteontw)9  be- 
cause it  is  an  estate  in  possession. 

3.  A  tenant  in  tail  in  remainder  expectant 
upon  an  estate  for  life,  cannot  alone  make  a 
tenant  to  the  prweipe  for  suffering  a  recovery, 
but  a  tenant  in  tail  in  possession  subject  to  a 
terns  can,  because  he  has  the  immediate  free* 
hold. 

4.  A  man  is  not  seised,  but  possessed  of  a 
term  (being  not  an  estate  but  an  interest 
only),  but  he  is  seised  of  an  estate  of  freehold 
or  inheritance.  A  term  gives  a  man  no  estate 
ia  land— it  merely  gives  him  a  right  (by  the 
possessory  action  of  ejectment)  to  possess  (or 


occupy)  it,  and  to  apply  the  produce  to  his 
own  use. 

A  termor  eannot  support  a  real  action  (Run- 
nington,  21),  and  in  ejectment  cannot  recover 
the  estate,  but  the  possession  only :  he  is  liable 
to  waste,  unless  rendered  unimpeachable  by 
express  words.    4  Bar.  129. 

A  writ  of  execution  upon  a  judgment  reco- 
vered by  a  termor  is  "  habere  facias  posses- 
sionem;" by  a  person  recovering  the  freehold  or 
inheritance  "  habere  facias  seisinamsM  Jac. 
Law  Diet. 

5.  An  estate  subject  to  a  term  cannot  be 
conveyed  by  grant,  because  it  lies  in  livery ; 
but  may  be  ana  is  daily  conveyed  by  feoffment, 
or  by  lease  and  release. 

I  submit  these  remarks  with  much  defer- 
ence. 

You  were  so  obliging  as  to  insert  (Vol.  6,  p. 
399)  my  observations  questioning  the  validity 
of  a  modern  mortgage  in  fee  with  power  of 
sale.  I  should  have  been  much  gratified  to 
have  found  in  your  pages  the  removal  or  con* 
firmation  of  my  doubts. 

A.E.I. 


THB  REPEAL  OP  A  PORTION  OP  THE  USURY 

LAWS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
I  beg  the  favour  of  asking  some  of  your 
readers  to  inform  me  how  it  happened  that  the 
7th  clause  in  the  3  &  4  W.  4.  c.  98,  which  af- 
fects the  community  at  large,  was  introduced 
into  an  act  professedly  passed  for  a  specific 
object— and  whether  the  section  in  question 
bears  a  prospective  or  retrospective  construc- 
tion. Indeed,  the  latter  question  I  wish  an- 
swered for  the  benefit  of  a  professional  friend; 
and  the  first  question,  I  hope,  will  elicit  a  pro- 
fitable discussion  on  the  practice  of  introducing 
at  midnight,  or  early  in  the  morning,  when 
many  members  are  absent  from  the  House, 
some  of  the  most  important  clauses  into  our 
acts  of  parliament,  of  which  nobody  ap- 
pears to  be  apprised  but  the  parties  concerned, 
until  some  pinching  evil  occurs.  Then  comes 
the  inquiry,  how  is  this  managed,  seeing  that 
every  act  of  parliament  carries  with  it  a  tre- 
mendous power  of  effecting  good  or  eviL 

Ambulator. 


PAYMENT  OF  DEBTS  OCT  OF  REAL  ESTATE* 

To  the  Editor  of  the  I*egal  Observer. 

Sir, 

The  act  of  the  3  &  4  W.  4.  c.  104,  intituled 
"  An  Act  to  render  Freehold  and  Copyhold 
Estates  Assets  for  the  Payment  of  Simple 
Contract  Debts,"  having,  since  the  29th  of 
August  last,  come  into  operation,  it  would 
seem,  the  consequences  thereof  on  a  title  of  a 
testator's  property  to  a  purchaser,  will  impose 
on  the  vendee's  solicitor  the  necessity  of  his 
being  satisfied  that  the  testator's  debts  are 
paid  i  for  by  reference  to  such  act,  the  words 
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New  Rules  in  the  Common  Pleas. 


are,-*-*'  That  -from  and  after  the  passing  of  touching  the  mod*  of  examination  to  be  por- 
ting act,  when  any  person  shall  die  seised  of  or  sued  by  the  Commissioners  to  be  appointed 
entitled  to  any  estate  or  interest  in  lands,  under  the  said  act,  and  touching  the  particular 
tenements,  or  hereditaments,  corporeal  or  in-  matters  to  be  mentioned  in  such  memorandum* 
corporeal,  or  other  real  estate,  whether  free-  and  certificates  as  therein  mentioned,  and  the 
hold,  custom aryhold,  or  copyhold,  which  he  affidavits  verifying  the  certificates  and  the 
shall  not  by  his  last  will  have  charged  with  or  ,  time  within  wnich  any  of  the  aforesaid  pro- 
devised  subject  to  the  payment  of  his  debts,    ceedings  shall  take  place :  Now  it  is  ordered. 


the  same  shall  be  assets  to  be  administered  in 
Courts  of  Equity  for  the  payment  of  the  just 
debts  of  such  person,  as  well  debts  due  on 
simple  contract  as  on  specialty,"  &c. 

Such  being  the  case,  I  presume  there  will  be 
no  other  safe  course,  to  be  satisfied  that  all  the 
testator's  debts  are  paid,  than  by  filing  a  bill  in 
Chancery  for  testator's  creditors  to  come  in 
and  prove  their  debts  under  the  usual  decree ; 
for  how  otherwise  can  a  purchaser  be  sure  that 
all  the  testator's  debts  are  bond  fide  paid ;  and 
a  devisee  of,  or  heir  at  law  to,  a  testator, 
selling  property,  will,  I  should  conceive,  (if 
insisted  upon  by  the  vendee,)  be  obliged  to 
follow  this  course.  Suppose,  for  instance,  a 
wealthy  mercantile  man  dying  possessed  of 
large  estates  and  having  (as  in  such  case  gene- 
rally happens)  considerable  liabilities,  though 
his  debts  may  be  all  paid  out  of  his  personal 
estate,  how  can  a  purchaser  of  freehold  or 
copyhold  estates  under  his  will,  be  sure  they 
are  paid,  or  that  there  may  not  be  latent 
liabilities  which,  at  an  after  period,  may  in- 
volve a  purchaser  of  such  testator's  property 
with  the  consequences  of  this  act  of  parlia- 
ment ?  and  the  same  danger  (it  appears  to 
me)  equally  applies  to  every  person  purchasing 
a  testator's  property  of  this  kind,  without 
adopting  this  course. 

Perhaps  I  may  take  a  wrong  view  of  the 
subject,  and  that  through  the  medium  of  your 
Legal  Observer,  a  satisfactory  answer  can  be 
given.  W  S. 


NEW  RULES  OF  THE  COMMON 
PLEAS,  UNDER  THE  FINES  AND 
RECOVERIES  ACT. 


REQVLJB  OENERALB8, 

Mlchaelma*  Term,    1833. 

Whereas  by  the  84th  section  of  the  statute 
made  in  the  3d  and  4th  years  of  the  reign  of 
his  present  Majesty,  chapter  74,  intituled, 
"  An  Act  for  the  Abolition  of  Fines  and  Re- 
coveries, and  for  the  substitution  of  more 
simple  modes  of  Assurance,"  the  Court  of 
Common  Pleas  is  authorized  from  time  to 
time  to  make  alterations  in  the  memorandums 
and  certificates  in  the  said  section  mentioned. 
.  And  whereas,  by  the  89th  section  of  the 
said  act,  it  is  enacted,  that  the  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas  at 
Westminster  shall  from  time  to  time  appoint 
the  person  who  shall  be  the  officer  with  whom 
such  certificates  as  in  the  said  act  are  men- 
tioned shall  for  the  time  being  be  lodged,  and 
may  remove  him  at  pleasure,  aud  that  the 
Court  of  Common  Pleas  at  Westminster  shall 
also  from  time  to  time  make  such  orders  and 
regulations  as  the  said  Court  shall  think  fit, 


that  in  addition  to  the  form  of  the  certificate 
mentioned  in  the  84th  section  of  the  said  act, 
after  stating  the  names  of  the  parties  and  the 
words,  "  and  acknowledge  the  same  to  be  her 
act  and  deed,"  the  following  words  should  be 
inserted,  "  And  I  (or  we)  do  further  certify, 
that  the  several  premises  comprised  in  the 
said  indenture  are  situate  in  the  pariah  or  se- 
veral parishes  and  place  or  places  following, 
that  is  to  say,  in  the  parishes  of  ,  (as 

the  case  may  be)  in  the  county  of  •" 

And  it  is  further  ordered,  that  where  the 
acknowledgment  shall  be  made  before  Com* 
missioners  appointed  under  the  said  act,  one  at 
least  of  the  said  Commissioners  shall  be  a  per- 
son who  is  not  concerned  as  the  attorney,  so- 
licitor, or  agent,  or  clerk  to  the  attorney,  so- 
licitor, or  agent  of  any  of  the  parties  in  the 
transaction  giving  occasion  to  the  taking  such 
acknowledgment,  and  that  in  the  affidavit  veri- 
fying the  certificate,  it  shall  be  deposed,  in 
addition  to  the  verification  thereof,  that  one 
or  more  of  the  persons  making  such  affidavit 
knew  the  person  or  persons  making  such  ac- 
knowledgment, and  that  at  the  time  of  making 
such  acknowledgment  the  person  or  persons 
making  the  same  was  or  were  of  full  age  and 
competent  understanding,  and  that  one  at  least 
of  the  Commissioners  taking  such  acknowledg- 
ment is  not  the  attorney,  solicitor,  or  agent,  or 
clerk  to  the  attorney,  solicitor,  or  agent  of 
any  of  the  said  parties,  and  that  the  names 
and  residences  of  the  said  Commissioners,  and 
also  the  place  or  places  where  such  acknow- 
ledgment or  acknowledgments  shall  be  taken, 
shall  be  mentioned  in  such  affidavit. 

And  it  is  further  ordered,  that  the  Commis- 
sioners do  inquire  of  married  women  whether 
they  intend  to  give  up  their  interest  in  the 
estate  to  be  passed  by  such  deed,  without 
having  any  provision  made  for  them  in  return 
for,  or  in  consequence  of  their  giving  up  such 
interest,  and  if  it  appears  that  any  provision 
is  to  be  made  for  any  such  married  woman, 
they  shall  not  take  her  acknowledgment  until 
they' are  satisfied  that  such  provision  has  been 
actually  made,  and  one  of  the  said  Commis- 
sioners shall  state  in  the  affidavit  so  to  be 
made  as  aforesaid,  that  such  inquiry  was  made, 
and  also  the  answer  given  thereto,  and  where 
any  such  provision  has  been  agreed   to  be 
made,  that  he  the  said  Commissioner  is  satis- 
fied that  the  same  has  been  made,  and  where 
such  married  woman,  in  answer  to  such  in* 
quiry,  shall  declare  that  she  intends  to  give  up 
her  interest  without  any  provision,  that  he  the 
said  Commissioner  has  no  reason  to  doubt  the 
truth  of  *uch  declaration,  and  verily  believes 
the  same  to  be  true. 

And  it  is  hereby  further  ordered,  that  the 
affidavits  verifying  such:  certificate  where  the. 
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acknowledgment  is  taken  by  a  Judge  or  Mas- 
ter in  Chancery,  be  in  the  form  hereunto  an- 
nexed marked  (A),  and  where  before  any  of 
the  Commissioners  appointed  in  pursuance  of 
the  said  act,  in  the  form  hereunto  annexed 
marked  (B),  with  such  variations  only  as  the 
circumstances  of  the  case  shall  render  neces- 
sary. 

And  it  is  hereby  further  ordered,  that  the 
certificates  and  the  affidavits  verifying  the 
same  shall  be  delivered  to  the  officer' to  be  so 
appointed  within  one  month  from  the  making 
toe  acknowledgment,  and  that  the  officer  shall 
not  receive  the  same  after  that  time  without 
the  direction  of  the  Court  or  a  Judge. 

N.  C.  Tindal. 

S.  Gaselee. 

J.  B.  BOSANQOET. 

£.  H.  Alderson. 


(A). 

Foem  of  Affidavit  verifying  the  Certificate 
where  the  Acknowledgment  ts  taken  before  a 
Judge  or  Master  in  Chancery. 

A.B.  of  maketh  oath  and  sakh, 

that  he  knows  the  wife  of  in 

the  certificate  hereunto  annexed  mentioned: 
and  that  the  acknowledgment  therein  men- 
tioned was  made  by  the  said  ,  and  the 
said  certificate  signed  by  the  said 
(Judge  or  Master)  therein  mentioned  in  the 
presence  of  this  deponent:  And  this  depo- 
nent further  saith,  that  the  said  was, 
at  the  time  of  making  such  acknowledgment, 
of  full  age  and  competent  understanding. 


(B). 


FoaM  of  Affidavit  verifying  the  Certificate 
where  the  Acknowledgment  is  taken  by  any 
of  the  Commissioners 9  appointed  in  pursuance 
if  the  Act  of  Parliament. 

A.  B.  of  in  the  county  of  , 

gentleman,  one  of  the  attornies  of  his  Ma- 
jetty's  Court  of  at  Westminster,  and 

one  of  the  Commissioners  named  in  the  certi- 
ficate hereunto  annexed,  maketh  oath  and 
saith,  that  he  knows  the  wife  of 

in  the  said  certificate  mentioned, 
and  Ant  the  acknowledgment  therein  men- 
tioned was  made  by  the  said  ,  and  the 
certificate  signed  by  the  Commissioners  in  the 
said  certificate  mentioned  on  the  day  and  year 
therein,  mentioned,  at  in  the  county 
of  ,  in  the  presence  of  this  deponent, 
and  that  at  the  time  of  making  such  acknow- 
ledgment, the  said  was  of  full  age 
and  competent  understanding :  And  that  the 
said  knew  the  same  acknowledgment 
was  intended  for  the  passing  her  estate  and 
estates  in  the  premises  respecting  which  such 
acknowledgment  was  made:  And  this  depo- 
nent farther  saith,  that  he,  this  deponent,  (or 
the  said  /.  K.  as  the  case  may  be,  adding,  if 
not  the  Commissioner  making  the  affidavit, 
whose  place  of  residence  is  at  ),  is 
not  concerned  as  the  attorney,  solicitor,  or 
agent,  or  clerk  to  the  attorney*  solicitor,  or 


agent  of  any  or  either  of  the  parties  to  the 
transaction,  giving  occasion  to  the  taking  such 
acknowledgment :  And  this  deponent  further 
saith,  that  in  pursuance  of  the  order  made  by 
the  Court  of  Common  Pleas,  in  Michaelmas 
Term,  1833,  the  said  Commissioners  did  in- 
quire of  the  said  (or  if  more  than 
one  of  each  of  them,  the  said  ) 
whether  she  intended  to  give  up  her  interest 
in  the  estates,  in  respect  of  which  such  ac- 
knowledgment was  taken,  without  having  any 
provision  made  for  her  in  return  for,  or  in 
consequence  of  her  so  giving  up  her  interest 
in  such  estates,  and  that  in  answer  to  such  in- 
quiry, the  said  declared  that  she  did 
intend  to  give  up  her  interest  in  the  said 
estates,  without  having  any  provision  made  for 
her  in  return  for,  or  in  consequence  of  her  so 
giving  up  her  interest,  which  declaration  of 
the  said  this  deponent  has  no  rea- 
son to  doubt  the  truth  of,  and  verily  believes 
the  same  to  be  true,  (or,  declared  that  a  pro- 
vision was  to  be  made  for  her  in  consequence 
of  her  giving  up  her  interest  in  the  said  es- 
tates) :  And  this  deponent  before  her  acknow- 
ledgment was  so  taken,  was  satisfied,  and  does 
now  verily  believe  that  such  provision  has  been 
made. 

N.  B. — When  the  whole  of  the  facts  cannot 
be  spoken  to  by  one  deponent,  the  necessary 
alterations  must  be  made  to  enable  more  than 
one  deponent  to  state  their  respective  parts 
of  it. 


THE  LOCAL  COURTS  BILL. 


To  the  Editor  of  the  Legal  Observer. 
oir, 
Your  correspondent  B.  seems  to  have  in- 
dulged his  feelings  at  some  length,  by  giving 
a  latitude  to  the  plaudits  of  his  own  mouth,  to 
bolster  up  a  character  as  a  reformer.  It 
strikes  me  that  he  should  have  abbreviated 
that  part  of  his  letter,  which  is  entirely  con- 
tradicted by  his  sentiments  in  the  latter  part, 
and  which  part  informs  us  that  he  is  averse 
from  any  thing  like  improvement;  and  the 
main  part  of  his  letter  seems  to  bear  on  costs. 
As  to  my  bustle  and  fervent  admiration  of  the 
scheme  of  the  Lord  Chancellor,  which  he 
mentions,  does  he  suppose  that  I  shall  do 
otherwise  than  admit  it  ?  Let  B.  produce  a 
better  plan,  or  shew  something  like  sound  and 
solid  arguments  to  prove  the  impolicy  of  the 
measure,  and  I  will  then  abandon  it ;  but  cer- 
tainly not  till  then.  My  former  letter  to  you 
was  merely  a  challenge  to  B.  to  shew  that  the 
bill  would  he  pernicious  to  the  interests  of  the 
trader,  and  which  he  seems  to  have  accepted, 
and  in  his  letter  exhausted  all  the  arguments 
he  was  possessed  of,  not  sparing  your  columns 
in  its  length.  Surely,  sir,  in  fairness,  my 
answer  to  those  arguments  ought  to  have  pub- 
licity, and  the  impartiality,  you  profess  ought 
not  now  to  cease.  But  to  proceed  to  the 
question  at  once — 
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I  perfectly  agree  with  B.  as  to  the  question 
at  issue  being  certainty  of  decision,  expedi- 
tion, and  cheapness.  B.  states  they  are  not  at- 
tainable under  the  Lord  Chancellor's  scheme; 
and  after  repeating  his  opinion,  he  proceeds 
to  the  argument.  Now  he  boldly  asserts  that 
"  endless  appeals  must  then  be  allowed,  or  in* 

Justice  done  " — certainly  two  very  great  evils  ; 
>ut  it  is  well  we  have  only  B.'s  word  for  that ; 
it  is  not  known  that  such  will  be  the  case.  As 
to  endless  appeals,  &c,  what  does  his  assertion 
amount  to  ?  Why,  an  insult  upon  the  profes- 
sion. It  is  tantamount  to  saying,  "  You  can. 
not  get  competent  Judges."  Now,  Sir,  will 
'  you  or  any  of  your  readers  credit  this  ?    If 

Irou  can  get  them,  then  I  say  that  you  obtain  a 
tut  decision,  and  that  decision  ought  to  be 
final.    How  can  B.  make  use  of  so  absurd  an 
argument,  as  to  state  that  a  Judge  cannot  give 
as  much  attention,  and  in  fact  is  not  as  com- 
petent to  decide  matters  in  local  Courts  as  in 
central  ones?     Does  the  better  air  he  may 
inhale  touch  the  brain,  or  does  he  lose  half 
his  wits  because  he  is  In  the  country  ?    Then 
he  mentions  uniformity.     Why,  if  a  certain 
law  Is  made,  how  Is  it  uniformity  is  not  ob- 
tained?   I  will  admit  that  point,  if  B.  sup- 
poses  the  law  is  left  to  the  Judge,  and  that  he 
is  allowed  to  make  what  lawB  suit  his  fancy. 
But  if  a  certain  and  fixed  law  is  known  and 
practised  in  Yorkshire,  why  is  it  not  in  Corn- 
wall ?    B.  concurs  that  costs  are  as  heavy  for 
a  small  debt  as  a  large  one — the  very  thing  I 
complain  of,  and  which  ought  to  be  redressed. 
Then  as  to  exp*  dition.    B.  surely  is  not  in 
earnest  when  he.  insinuates  that   the   local 
Courts,  if  established,  will  not  relieve  the  su- 
perior Courts  from  small  matters;  and  conse- 
quently, the  more  Judges  the  more  expedi- 
tion, tor  large  as  well  as  small  causes.    B. 
seizes  the  opportunity  (as  he  supposes)  of 
giving  me  a  hit  as  to  the  clause  in  the  Law 
Amendment  Act ;  but  he  mistakes  me.    I  am 
not  exactly  a  fervent  admirer  of  the  present 
ministry,    tie  supposes,  by  my  advocating  this 
bill,  that  I  am  to  oe  satisfied  with  every  mea- 
sure, nay,  every  clause,  that  any  of  the  law 
officers  of  the  crown  may  suggest.     I  care 
not  whose  fostering  and  creation  that  clause 
may  be.    I  condemn  it  as  ridiculous,  and  feel 
flattered  at  B.'s  partial  concurrence  with  me. 
The  inconsistency  of  B.  is  too  conspicuous 
not  to  be  noticed,  as  to  tpnettl*.    In  the  com- 
mencement of  his  letter  he  states  "  endless 
appeals  must  then  be  allowed,  or  injustice 
done;'4  in  another  part,  mentioning  the  Courts 
of  Request,  he  states  "  the  power  to  come 
again  is  complained  of  in  many  of  the  Courts 
of  Request  as  very  mischievous ;"  which  evi- 
dently shows  his  concurrence  with  me,  that 
one  decision  ought  to  be  final.    Such  being 
the  case,  he  of  course  must  mean  that  injus- 
tice will  be  done,  and  that  is,  as  I  before 
stated,   insinuating  that    competent   Judges 
cannot  be  obtained.     I  will  not  follow  this 
point  any  further,  but  leave  it  in  the  hands  of 
your  readers,  who  cannot  fail  to  discover  its 
falsity. 
Now  for  expense.    I  really  cannot  Bee  any 


|  necessity  for  our  sitting  down  to  analyse  the 
average  cost  of  a  cause.     I  never  knew  a 
cause,  even  the  most  simple,  that  has  under- 
gone (as  of  course  it  must  do)  the  drilling  of 
a  lawyer's  office,  and  brought  fairly  into  Court, 
and  there  tried,  and  the  maximum  of  costs  to 
be  about  10/.    That  is  what  may  be  termed 
exaggeration,  with  some  effect.    As  to  the 
causes  not  taken  into  Court,  in  which  judg- 
ment can  be  obtained  for  5/.,  this  may  be  true, 
and  clearly  proves  my  position,  that  it  is  the 
latter  part  of  a  cause  that  incurs  such  enor- 
mous evpences.     I  cannot  agree  with  your 
correspondent  as  to  the  expense  being  of  so 
little  importance.    8ure!y  he  will  admit  the 
main  object  of  the  Local  Courts  Bill  is  to  di- 
minish expense.    Every  man  cannot  afford  the 
expense,  and  put  up  with  delay;  for  it  is  de- 
lay that  occasions  expense  at  the  present  time. 
It  Is  quite  laughable  to  suppose  the  Lord  Chan- 
cellor would  introduce  a  measure  enabling  a 
man  to  recover  what  he  may  state  is  due  to 
him,  without  proving  it.    It  would  be  to  root 
up  the  most  vital  part  of  the  law,  to  suppose 
a  man  might  obtain,  by  a  decision  of  a  court 
of  Justice,  that  which  he  merely  states  to  be 
due  to  him,  without  proof.    It  is  needless  to 
take  any  pains  to  refute  this  absurdity.    As  to 
the  intelligent  men  who  contend  that  to  abo- 
lish all  legal  remedy  for  small  debts  would  be 
far  better,  does  it,  Mr.  Editor,  require  any 
comment  to  shew  this  to  be  a  tyranny  as  vile 
as  it  is  absurd  ?    I  doubt  B.'s  assertion,  when 
he  states  he  is  not  singular  in  his  opinion.    As 
to  opening  the  door  to  a  flood  of  litigation, 
your  equitable  minded  correspondent  cannot 
think  any  mode  politic  but  that  which  will  close 
the  door  of  justice  completely  upon  the  middle 
classes. 

1  am  indignant  on  the  subject  of  patronage; 
and  if  the  first  law  officer  of  the  crown  is  not 
to  be  trusted  with  appointments  such  as  these 
would  occasion,  who  is  ?  Perhaps  B.  would  say, 
the  Judges;  but  would  not  that  be  mixing 
them  in  political  matters  again,  which  has  taken 
years  to  root  out?  Keep  them  pure,  is  the 
sentiment  of  every  well-wisher  to  his  country. 
Perhaps  B.  would  say,  do  not  have  occasion 
for  appointments ;  so  that  every  measure  is  to 
be  condemned  because,  forsooth,  a  difficulty 
appears  who  is  to  appoint  the  officer  to  be 
created.  If  your  correspondent  deigns  to  an- 
swer this  letter,  but  which  I  fear,  by  his  part- 
ing sentence,  he  will  not,  perhaps  he  will  give 
us  the  benefit  of  his  opinion  in  whom  the  ap- 
pointment should  vest. 

The  simile  B.  draws  between  the  opulent 
merchants  and  the  bishops,  I  thkric  deserves  a 
little  more  serious  consideration  than  he,  in 
his  hurry  and  fervent  desire  to  display  a  little 
wit,  intended.  The  reason  which  operates 
with  the  bishops,  I  conceive,  is  the  same  as 
with  opulent  merchants :  both  of  these  honor- 
able classes  set  their  faces  against  any  measure 
that  may  tend  to  diminish  their  power  over 
their  inferiors.  They  ought  to  consider  the 
years  they  have  ground  us  down,  and  out  of 
pity  let  us  have  a  few  useful  laws.  I  ndmit 
petitions  are  not  necessary;  the  rapresenta- 
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tires  4f  the  people  are  aware  of  their  consti- 
toents'  feelings  and  wants ;  It  does  not  require 
petitions  to  convince  them ;  hut  how  is  it  the 
opponents  are  so  quiet  f  If  they  do  petition, 
they  must,  as  B.  truly  states,  arise  out  of  per- 


suasion. 


A  Constant  Reader. 


ABSTRACTS  OF  RECENT  STATUTES. 


LIGHTING  AND  WATCHING. 
3&4W.4,C.  90. 

[CentUued/rom  p.  204 .] 

Collecting  and  levying  Rates. 

32.  That  as  soon  as  the  inspectors  have  been 
elected,  any  two  or  more  of  them  may  from  time 
to  time  Issue  an  order  under  their  hands  to  the 
overseeraof  the  poor  of  any  parish  to  which  the 
provisions  of  this  act  shall  be  extended,  by 
which  order  they  shall  require  the  said  over- 
seers to  levy  the  amount  mentioned  in  the  said 
order. 

33.  That  the  overseers  aforesaid  shall,  for 
the  purpose  of  collecting,  raising,  and  levy- 
ing the  rate  necessary  for  the  purposes  of  this 
act,  proceed  in  the  manner,  and  have  the  same 
powers,  remedies,  and  privileges,  as  for  levy- 
ing  money  for  the  relief  of  the  poor  in  the 
said  parish:  Provided  that  owners  and  occu- 
piers of  houses,  buildings,  and  property  (other 
than  land)  rateable  to  the  relief  of  the  poor  in 
aaysuch  parish  shall  be  rated  at  and  pay  a 
rate  in  the  pound  three  times  greater  than 
that  at  which  the  owners  and  occupiers  of 
land  shall  be  rated  at  and  nay  for  the  pur- 
poses  of  this  act:  Provided  that  the  total 
amount  of  the  sum  to  be  collected,  raised, 
and  levied  for  the  purposes  of  this  act  within 
any  one  year  shall  not  exceed  such  sum  as 
shall  have  been  agreed  on  by  the  inhabitants 
of  the  parish  as  aforesaid,  and  that  the  sum 
shaM  be  assessed  upon  the  full  and  fair  annual 
value  to  which  lands,  houses,  buildings,  and 
other  property  within  the  parish  shall  be  rated 
or  shnfi  be  rateable  according  to  the  last  valua- 
tion sonde  and  acted  upon  for  the  rate  for  the 
relief  of  the  poor. 

34.  Provided,  that  it  shall  be  lawful  for  the 
overseers  of  the  poor  of  any  such  parish, 
whenever,  according  to  the  rate  made  tor  the 
relief  of  the  poor,  one  and  the  same  person 
shall  be  rated  in  one  sum  in  respect  of  land, 
and  ako  of  houses,  buildings,  and  other  pro- 
perty, to  cause  such  land,  and  also  such  houses, 
buildings,  and  other  property,  to  be  separately 
assessed,  and  the  sum'  hereby  authorized  to  be 
levied  shall  be  assessed  accordingly :  Provided, 
that  every  court-yard,  yard,  or  garden  (such 
garden  not  being  a  market  garden  or  nursery 
ground)  shall  be  included  in  and  make  part  of 
the  assessment  to  be  made  on  the  house,  build- 
ings, or  other  property  to  which  they  may  be 
respectively  attached:  Provided,  that  such 
land,  houses!  buildings,  and  pther  property 


shall  not  in  the  whole  be  assessed  at  a  higher 
amount  than  they  were  in  the  last  rate  made 
for  the  relief  of  the  poor  within  the  said  pa- 
rish. 

35.  That  if  the  overseers  shall  go  out  of  office 
before  they  shall  have  collected  or  levied  the 
amount  mentioned  in  the  order,  they  shall  de- 
liver  to  the  succeeding  overseers,  within  seven 
days  from  the  time  they  go  out  of  office,  a  full 
and  particular  account  in  writing  of  the  names 
of  the  parties  from  whom  any  money  may  be 
due  on  account  of  the  rate  made  in  pursuance 
of  this  act,  as  well  as  the  last  order  issued  to 
them  by  the  inspectors  ;  and  in  such  case  the 
succeeding  overseers  shall  have  the  like  powers 
and  remedies  under  this  act  for  the  collecting 
and  recovery  thereof,  and  shall  be  liable  to  the 
same  penalties  and  forfeitures  in  case  of  the 
non-payment  to  the  said  inspectors,  as  their 
predecessors  had  or  were  liable  to. 

36.  That  the  overseers,  to  whom  any  such 
order  shall  be  issued,  shall  pay  over  the  amount 
to  the  treasurer  within  three  calendar  months 
from  the  delivery  of  such  order  to  one  of  the 
overseers,  and  shall  keep-the  accounts  of  the 
rate  levied  for  the  purposes  of  this  act  separate 
and  distinct  from  the  accounts  of  the  rates 
levied  in  the  same  parish  for  the  relief  of  the 
poor ;  and  at  the  time  of  making  any  payment  to 
the  treasurer  the  overseers  shall  deliver  to  him 
a  note  in  writing  signed  by  them,  specifying 
the  amount  so  paid,  which  note  shall  be  Kept 
by  the  treasurer  as  a  voucher  for  his  receipt  of 
that  particular  amount ;  and  the  receipt  of  the 
treasurer,  specifying  the  amount  paid  to  him 
by  the  overseers,  shall  be  a  sufficient  discharge 
to  the  overseers  for  such  amount,  and  shall  be 
allowed  as  such  in  passing  their  accounts  with 
their  respective  parishes. 

37.  That  where  any  persons  other  than  the 
overseers  of  the  poor  shall  by  virtue  of  any 
office  or  appointment  be  authorised  and  re- 
quired to  make  and  collect  or  cause  to  be  col- 
lected the  rate  for  the  relief  of  the  poor  in  any 
parish  to  which  all  or  any  of  the  provisions  of 
this  act  shall  be  extended,  such  persons,  by 
whatsoever  title  they  may  be  called,  shall  be 
deemed  to  be  overseers  of  the  poor  within 
the  meaning  of  this  act,  and  to  be  included 
under  and  denoted  by  the  words  "  Overseers 
of  the  Poor,"  for  all  the  purposes  of  this  act, 
as  fully  as  if  they  were  commonly  called  or 
known  by  the  title  of  overseers  of  the  poor. 

38.  That  in  case  the  amount  directed  by 
such  order  as  aforesaid  to  be  paid  by  the  over- 
seers in  any  parish  to  which  all  or  any  of  the 
provisions  of  this  act  shall  be  extended  shall 
not  be  paid  to  the  said  treasurer  within  the 
time  specified  for  that  purpose  in  the  said 
order,  any  Justice  of  the  Peace,  upon  com- 
plaint thereof  made  to  him  by  the  said  trea- 
surer or  by  any  one  of  the  inspectors,  may 
and  he  is  hereby  authorised  and  required 
to  issue  a  summons  under  his  hand  and  seal 
for  the  said  overseers  so  refusing  or  ne- 
glecting to  pay  such  money  as  aforesaid  to  ap- 
pear before  two  Justices  of  the  Peace;  and 
upon  the  said  overseers  appearing,  or  having 
been  so  summoned  and  not  appearing,  without 
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some  sufficient  and  reasonable  excuse,  or  not 
beioj?  found,  it  shall  l>e  lawful  for  the  said 
Justices  and  they  are  hereby  required,  in  case 
the  said  money  is  not  paid,  to  issue  their  war- 
rant for  levying  the  amount,  or  go  much  there- 
of as  may  be  in  arrear,  by  distress  and  sale  of  the 
goods  of  all  or  any  of  the  said  overseers ;  and 
in  case  the  goods  of  all  the  overseers  shall  not 
be  sufficient  to  pay  the  same,  the  arrears  thereof 
shall  be  added  to  the  amount  of  the  next  levy 
which  shall  be  directed  to  be  made  in  such 
parish  for  the  purposes  of  this  act,  and  shall 
be  collected  by  the  like  method. 

Appointment  of  Watchmen, 

39.  That  the  said  inspectors  shall  from  time 
to  time  appoint  and  employ  such  number  of 
able-bodied  watch-house  keepers,  Serjeants  of 
the  watch,  watchmen,  patrols,  streetkeepers, 
and  other  persons  as  they  shall  think  sufficient 
for  the  proper  protection  of  the  inhabitants, 
houses,  and  property,  streets  and  other  places 
within  the  limits  of  tnis  act,  by  day  or  by  night, 
or  by  day  and  by  night,  and  provide  for  the 
use  of  all  such  watchmen,  watch-housekeepers, 
Serjeants  of  the  watch,  patrol,  and  persons  as 
aforesaid,  such  clothing,  arms,  ammunition, 
and  weapons,  and  shall  assign  to  them  such 
beats  and  rounds  and  duties,  and  appoint  such 
hours  for  them  to  be  on  duty,  and  also  such 
wages,  rewards,  and  gratuities,  or  remunera- 
tions for  their  services,  and  also  make  such 
rules,  orders,  and  regulations  relative  to  such 
watch-house  keepers,  Serjeants  of  the  watch, 
watchmen,  patrol,  streetkeepers,  and  other 
persons,  and  their  duties,  as  to  the  said  in- 
spectors shall  seem  meet,  and  also  shall  and 
may  offer  and  give,  as  well  to  the  said  persons 
as  to  any  other  not  specially  employed  by 
them,  such  gratuities  and  rewards  for  appre- 
hending felons  and  others,  offenders  within  the 
limits  of  this  act,  as  to  them  shall  seem  proper ; 
and  shall  and  may  defray  the  expenses  of  pro- 
secuting any  such  felons  and  offenders,  for 
the  protection  of  the  inhabitants  of  any  parish 
adopting,  the  provisions  of  this  act,  or  in  de- 
fending any  of  the,  said  persons  or  other  offi- 
cers of  the  said  inspectors  in  the  execution  of 
their  .'duty,  as  they  shall  think  proper ;  and  the 
said  wages,  rewards,  gratuities,  and  the  costs 
of  such  prosecutions  or  defences,  and  all  other 
expenses  that  may  be  incurred  by  the  said  in- 
spectors for  the  protection  and  guard  of  the 
inhabitants,  shall  and  may  be  paid  by  the  said 
inspectors  out  of  the  monies  received  in  pur- 
suance of  this  act. 

40.  That  all  such  clothing,  arms,  ammuni- 
tion, and  weapons,  so  provided  for  the  use  of 

.such  watchmen,  watch-house  keepers,  Ser- 
jeants of  the  watch,  patrol,  and  persons  as 
aforesaid,  shall  remain  and  continue  the  pro- 
perty of  the  inspectors  for  the  time  being,  and 
in  case  of  the  resignation,  removal,  or  death 
of  any  such  watchmen,  watch-house  keeper, 
serjeant  of  the  watch,  patrol,  or  person  as 
aforesaid,  shall  be  returned  to  the  said  inspec- 
tors;, and.  in  case  of  neglect  or  refusal  .so  to 
do,  the  said  watchmen,  watch-house  keeper, 


serjeant  of  the  watch,  patrol,  or  peqym  af 
aforesaid,  or  in  case  of  bis  death  the  party  in 
possession  thereof,  shall  be  subject  and  liable 
to  a  penalty  not  exceeding  the  sum  of  twenty 
pounds,  to  be  recovered  for  the  use  of  the  said 
inspectors. 

41.  That  the  watchmen,  Serjeants  of  the 
watch,  patrols,  and  other  persons  to  be  ap- 
pointed by  virtue  of  this  act  shall,  during  the 
time  they  shall  be  on  duty,  use  their  utmost 
endeavours  to  prevent  any  mischief  by  fire,  and 
also  to  prevent  all  robberies,  burglaries,  and 
other  felonies  and  misdemeanors,  and  other 
outrages,  disorders,  and  breaches  of.  the  peace 
within  the  limits  of  the  parish  adopting  the 
provisions  of  this  act ;  and  to  apprehend  and 
secure  all  felons,  rogues,  vagabonds,  and  dis- 
orderly persons  who  shall  disturb  the  public 
peace,  or  any  person  or  persons  wandering, 
secreting,  or  misbehaving  himself,  herself,  or 
themselves,  or  whom  they  shall  have  reason- 
able cause  to  suspect  of  any  evil  designs,  and 
to  secure  and  keep  in  safe  custody  every  such 
person,  in  order  that  he  or  she  may  be  con* 
veyed  as  soon  as  conveniently  may  be  before 
one  of  his  Majesty's  Justices  of  the  Peace,  to 
be  examined  and  dealt  with  according  to  law ; 
and  it  shall  and  may  be  lawful  to  and  for  the 
said  watchmen,  Serjeants  of  the  watch,  pa- 
trols, and  other  person  or  persons  so  ap- 
pointed as  aforesaid,  to  call  and  require  any 
person  or  persons  to  aid  and  assist  them  in 
taking  such  felons,  rogues,  vagabonds,  and 
all  disorderly  or  suspected  persons  as  afore- 
said ;  and  in  case  any  person  or  persons  shall 
assault  or  resist  or  shall  promote  or  encourage 
the  assaulting  or  resisting  any  of  the  watch- 
men, serjeants  of  the  watch,  patrols,  or  other 
person  or  persons  so  appointed  as  aforesaid, 
in  the  execution  of  their  duty,  every  such 
person  shall  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  forty  shillings; 
and  in  case  any  such  offender  shall  not,  on 
conviction,  pay  the  said  forfeiture,  such  jus- 
tice is  hereby  required  to  commit  him,  her,  or 
them  to  the  .house,  of  correction,  there  to  be 
kept  to  hard  labour,  if  the  said  justice  shall  so 
order,  for  any  time  not  exceeding  three  calen- 
dar months,  unless  such  forfeiture  shall  be 
sooner  paid;  or  instead  of  committing  the 
said  offender  as  aforesaid,  the  said  Justice  may, 
by  warrant  under  his  hand  and  seal,  cause  the 
said  forfeiture,  as  well  as  the  costs  (if  any)  to 
be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender,  returning  the  over- 
plus (if  any)  of  the  money  raised  or  recovered, 
after  discharging  the  said  forfeiture  and  the 
costs  and  expenses  of  recovering  and  levying 
the  same,  to  the  owner  of  the  goods  and  chat- 
tels so  seized  and  distrained.        .    . 

42.  That  all  watchmen,  serjeants  of  the 
watch,  and  patrols  shall  be  sworn  in  as  consta- 
bles before  any  Justice  of  the  Peace,  and  act 
as  such  while  in  execution  of  the  powers  and 
authorities  of  this  act ;  and  they  are  hereby  in- 
vested, with  and  shall  have  ana  enjoy  the  like 
powers  and  authorities,  privileges  and  immu- 
nities, and,  6hall  be  subject  ana  liable  to  such 
and  the  like  penalties  and  forfeitures,  as  any 


Abstracts  of  Recent  Statutes. 


225 


constable  or  constables  is  or  are  invested  with, 
or  shall  or  may  have  and  enjoy,  or  is  or  are  or 
shall  be  subject  or  liable  to  by  law :  Provided 
nevertheless,  that  no  person  by  being  sworn  in 
and  acting  as  or  executing  the  office  of  a  con- 
stable shall  thereby  gain  a  settlement  in  such 
parish. 

43.  That  in  all  such  cases  in  which  any  of 
the  duties  "usually  performed  by  constables 
shall  have  been  executed  by  any  of  the  officers 
appointed  by  the  inspectors  as  hereinbefore 
enacted,  all  fees  and  allowances  for  the  per- 
formance of  such  duties  shall  be  paid  over  to 
the  said  inspectors,  to  be  by  them  applied  in 
aid  of  the  rate  levied  under  the  provisions  of 
this  net. 

Fire  Engines. 

44.  That  it  shall  be  lawful  for  the  said  inspec- 
tors from)timetotime  to  provide  and  keep  up  fire 
engines,  with  pipes  and  other  utensils  proper 
lor  she  same,  for  the  use  of  the  parish  adopt- 
ing the  provisions  of  tliis  act,  and  to  provide 
a  proper  place  or  places  for  the  keeping  of  the 
same,  and  to  place  such  engines  under  the 
care  of  some  proper  person  or  persons,  and  to 
make  him  or  them  such  allowance  for  his  or 
their  trouble  as  may  be  thought  reasonable, 
and  the  expenses  attending  the  providing  and 
keeping  or  such  engines  shall  be  paid  out  of 
the  money  authorized  to  be  received  by  the 
inspectors  under  the  provisions  of  this  act. 

Lamp  Irons. 

45.  That  it  shall  be  lawful  for  the  said  in- 
spectors, and  they  are  hereby  empowered, 
from  time  to  time  to  cause  such  latnp  irons 
or  lamp  posts  or  other  posts  to  be  put  or 
fixed  upon  or  against  the  walls  or  pahsadoes 
of  any  nouses,  tenements,  buildings,  or  inci- 
sures, (doing  as  little  damage  as  may  be  prac- 
ticable thereto,)  or  to  be  put  up  and  erected 
in  ancfa  other  manner,  within  all  or  any  of  the 
said  roads,  streets,  and  places  within  the  limits 
of  this  act,  as  they  shall  think  proper;  and 
also  to  cause  such  number  of  lamps,  of  such 
sixes  and  sorts,  to  be  provided  and  affixed  and 
put  upon  such  lamp  irons  and  lamp  posts,  as 
they  shall  think  necessary  for  lighting  all  or 
any  of  such  roads,  streets,  and  places,  and 
cause  the  same  to  be  lighted  with  gas,  oil,  or 
otherwise,  for  such  number  of  hours  in  every 
twenty-four  hours  as  they  shall  think  neces- 
sary; and  also  to  cause  such  a  number  of 
watch-houses  or  watch- boxes  to  be  provided, 
erected,  or  affixed  as  they  shall  think  neces- 
sary for  watching  all  or  any  of  the  streets, 
roads,  and  places  within  the  limits  of  this  act. 

Regulation  iff  Gas  Pipe*,  Sfc. 

46.  No  person  contracting  with  the  inspec- 
tors for  lighting  with  gas  to  carry  any  pipe, 


out  the  consent  in  writing  of  the  owner  or 
occupier. 

47-  In  case  the  soil,  pitching,  or  pavement 
of  any  road  or  way,  fur  the  purpose  of  laying 
any  gas  main  or  gas  pipe  along,  under,  or 
across  the  same,  be  broken  up  with  the  con- 
sent of  the  owner  of  the  soil,  and  after  the 
same  shall  have  been  so  laid  and  placed  such 
owner  shall  be  desirous  of  having  the  same  re- 
moved, it  shall  be  lawful  for  such  owner,  at 
his  own  costs  and  charges,  to  alter  and  vary  the 
position  of  such  pipe  or  pipes,  main  or  mains, 
and  to  relay  the  same,  so  that  no  damage  be 
done  to  the  person  contracting  with  the  in- 
spectors, and  so  that  such  person  contracting 
with  the  inspectors  be  not  thereby  prevented 
from  lighting  any  public  or  private  lamp,  un- 
less such  damage  or  obstruction  be  unavoid- 
able. 

48.  Whenever  any  gas  shall  be  found  to 
escape  from  any  of  the  pipes  laid  down  In 
pursuance  of  this  act,  the  person  supplying 
any  gas  for  any  highway,  street,  or  place,  or 
any  houses,  manufactory,  building,  or  other 
premises,  shall  at  their  own  expense,  immedi- 
ately after  receiving  notice  by  parol  or  in 
writing  from  any  person,  to  be  given  or  left  at 
their  office  or  usual  place  of  transacting  their 
business,  of  any  such  escape  of  gas,  cause  the 
most  speedy  and  effectual  measures  to  be 
taken  to  stop  or  prevent  such  gas  from  escap- 
ing; and  in  case  of  neglect  for  twenty-four 
hours,  such  person  shall  for  every  such  offence 
forfeit  and  pay  any  sum  not  exceeding  five 
pounds  for  each  ana  every  day. 

Washing*  of  Gas  Porks. 

49.  Persons  supplying  any  gas  used  or  burnt 
for  lighting  any  highway,  street,  or  place,  or  any 
house,  manufactory,  building,  or  other  premi- 
ses, to  lay  iron  pipes,  of  such  breadth,  depth, 
and  dimensions,  and  in  such  manner  as  they 
shall  think  expedient,  under  the  roads,  streets, 
and  other  public  places  within  the  limits  of 
this  act,  for  the  purpose  of  carrying  off  the 
washings  or  other  waste  liquids  wh}ch  may 
arise  in  the  prosecution  of  the  works  aforesaid, 
doing  as  little  damage  as  may  be  in  laying  the 
said  pipes,  and  immediately  repairing,  at  their 
own  expense,  all  such  damage ;  provided  that 
no  such  washings  or  other  waste  liquids,  or 
any  other  matter  or  thing  made  or  arising  in 
the  manufacture  of  such  gas,  shall  be  con- 
ducted or  conveyed  into  any  river,  brook, 
canal,  or  running  stream ;  and  that  no  such 
pipe  shall  be  laid  in  any  situation  where  the 
same  cap,  shall,  or  may  in  any  manner  inter- 
fere with,  prejudice,  or  affect  any  of  the  pre- 
sent or  future  public  or  private  wells,  sewers, 
or  drains. 

50.  If  any  person  making,  furnishing,  or 
supplying  any  gas  used  or  burnt  for  lighting 


cocks  or  branches  from  any  mains  or  pipes,  J  any  highway,  street,  &c.  shall  at  any  time 

against,  into,  or  through  any  dwelling-house,  empty,  drain,  or  convey,  or  cause  or  suffer  to 

manufactories,  public  or  private  buildings,  or  be  empfied,  drained,  or  conveyed,  or  to  run  or 

to  continue  the  same,  without  the  consent  in  flow,  any  washings  or  other  waste  ^  liquids, 

writing  of  the  owner  or  occupier,  nor  to  enable  substances,  or  things  whatsoever  which  shall 

any  person  contracting  with  the  inspectors  to  arise  or  be  made  in  the  prosecution  of  the  said 

enter  upon  any  private  lands  or  grounds,  with-  gas  works,  or  in  the  manufacture  or  process  of 

wo.  cxxxxiv.  P 
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making  or  procuring  such  gas,  into  any  river, 
brook,  or  running  stream,  reservoir,  canal, 
aqueduct,  waterwuy,  feeder,  pond  or  spring- 
head, or  well,  or  into  any  drain,  sewer,  or 
ditch  communicating  with  any  of  them,  or  do 
or  cause  to  be  done  any  annoyance,  act,  or 
tiling  to  the  water  contained  in  any  of  them, 
whereby  the  water  contained  therein,  or  auv 
part  thereof,  shall  or  may  be  spoiled,  fouled, 
or  corrupted,  such  person  shall  forfeit  for  every 
such  offence  the  sum  of  two  hundred  pounds  : 
Provided  that  no  such  penalty  or  forfeiture 
shall  be  recoverable  unless  the  same  be  sued 
for  within  six  calendar  months  from  after  the 
time  when  such  an  noyance,&c.  shall  have  ceased : 
Provided  that  over  and  above  and  in  addition 
to  the  said  penalty  of  two  hundred  pounds, 
and  whether  such  penalty  shall  or  shall  not 
have  been  sued  for  or  recovered,  in  case  of  any 
of  the  said  washings  or  other  waste  liquid,  or 
noisome  or  otiensive  liquid,  substances,  or 
things,  shall  be  emptied,  drained,  conducted, 
or  conveyed,  or  caused,  or  suffered  to  run  or 
flow,  into  any  river,  &c.  or  any  such  annoy- 
ance, nuisance,  injury,  damage," act,  or  thing 
shall  be  done  or  caused  to  be  done  as  aforesaid, 
and  notice  thereof  in  writing  shall  have  been 
given  by  any  person  to  whom  the  same  shall 
belong,  and  the  gas  proprietors,  or  other  per- 
sons, shall  not,  within  twenty-four  hours  after 
such  notice  shall  have  been  given,  stop  and 
hinder  or  prevent  all  and  every  such  wash- 
ings, waste  liquids,  or  noisome  or  offensive 
liquids,  substances,  or  things,  from  being  emp- 
tied, &c.  and  every  such  other  annoyance,  nui- 
sance, injury,  damage,  act,  or  thing  from  being 
done,  then  and  in  every  such  case  the  said  pro- 
prietors, or  persons  so  offending,  shall  forfeit 
twenty  pounds  for  every  day  such  washings, 
waste  liquids,  &c.  shall  be  so  emptied,  drained, 
&c.  or  such  other  annoyance,  &c.  caused  to  be 
done ;  and  such  last-mentioned  penalty  may  be 
recovered  in  like  manner  as  any  other  penalty 
or  forfeiture  is  in  and  by  this  act  directed  to  be 
recovered  and  levied,  and  shall  be  paid  to  the 
informer,  or  to  the  person  or  persons  who,  in 
the  judgment  of  the  justice  before  whom  the 
conviction  shall  take  place,  shall  have  susfcuned 
any  annoyance,  injury,  or  damage  by  any  such 
act  so  done  or  committed. 

51.  That  all  and  every  the  pipes  or  other 
conducts  to  be  used  or  laid  for  the  conveyance 
of  gas,  in,  under,  through,  along,  across,  or 
round  any  road,  street,  or  other  place  within 
the  limits  of  any  parish  adopting  the  provisions 
of  this  act,  shall  be  so  laid  at  the  greatest  prac- 
tical distance,  and  whenever  the  width  of  the 
carriage  way  in  such  street  or  place  will  allow 
thereof,  at  the  distance  of  four  feet  at  least 
from  the  nearest  part  of  any  water  pipe  already 
laid  down  or  hereafter  to  be  laid  down  for  the 
conveyance  of  water  in,  under,  through,  along, 
across,  or  round  any  of  the  said  roads,  streets, 
or  other  places  within  the  limits  of  any  parish 
adopting  the  provisions  of  this  act,  excepting  in 
cases  where  it  shall  be  unavoidably  necessary 
to  lay  the  gas  pipes  across  any  of  the  said  water 
pipes,  in  which  cases  the  said  gas  pipes  shall 
be  laid  over  and  above  the  said  water  pipes  at 


the  greatest  practical  distance  therefrom,  and 
shall  form  therewith  a  right  angle,  and  in  such 
cases  the  said  gas  pipes  so  crossing  the  said 
water  pipes  shall  be  at  least  nine  feet  in  length, 
so  that  no  joint  of  any  of  the  said  gas  pipes 
shall  be  nearer  to  any  part  of  the  said  water 
pipes  than  four  feet  at  least ;  and  in  laying 
down  the  said  gas  pipes  the  said  contractors  or 
other  persons  supplying  gas  shall  in  no  case 
join  two  or  more  gas  pipes  together  previous 
to  their  being  laid  in  the  trench,  but  shall  lay 
each  pipe  as  near  as  may  be  in  its  place  in  the 
trench,  and  shall  in  such  trench  properly  form 
the  jointing  with  the  other  pipes  to  be  added 
thereto  with  proper  and  sufficient  materials, 
and  shall  also  make  and  keep  all  and  every  such 
pipes,  and  all  pipes  connected  and  communi- 
cating therewith,  and  all  the  screws,  joints, 
inlet*,  apertures,  or  openings  therein  respect- 
ively, airtight,  and  in  all  and  every  respect 
prevent  the  said  gas  from  escaping  therefrom, 
upon  pain  of  forfeiting  for  every  offence  the 
sum  of  five  pounds. 

5*2.  That  whenever  the  water  of  any  com- 
pany of  proprietors  for  supplying  the  inhabit- 
ants of  any  bouses  within  the  limits  of  any 
parish,  part  of  a  parish,  or  place  adopting  the 
provisions  of  this  act,  with  water,  shall  he  con- 
taminated  by  any  of  the  gas  used  or  Imrnt  for 
lighting  any' highway,  street,  or  place,  or  any 
house,   manufactory,  building,  or  other  pre- 
mises, within  the  limits  of  any  parish,  part  of  a 
parish,  or  place  adopting  the  provisions  of  this 
act,  the  body  or  bodies  politic  or  corporate,  or 
person  or  persons  making,  furnishing,  or  sup- 
plying such  gas,  shall  forfeit  and  pay  the  sum 
of  twenty  pounds,  to  he  recovered  and  shall  be 
applied  for  the  use  of  the  said  company  sup- 
plying water;  and  in  case  any  such  water  shall 
be  contaminated  or  affected  by  gas  in  any  way 
whatsoever,  then  the  said  company  or  other 
persons  making,  furnishing,  or  supplying  such 
gas  shall,  within  twenty-four  hours  next  after 
the  notice  thereof  in  writing,  signed  by  the 
treasurer  or  other  officer  of  and  for  such  water 
company,  or  by  any  person  making  use  of  such 
water,  to  be  left  at  the  usual  place  or  office  of 
transacting  business  of  the  said  body  or  bodies 
politic  or  corporate,  or  other  person  or  per- 
sons, cause  the  most  proper  and  effectual  mea- 
sures to  be  taken  to  stop  and  prevent  gas  from 
escaping  from  their  mams,  works,  or  pipes,  or 
contaminating  or  affecting  the  water  of  such 
company  as  aforesaid;  and  in  caae  the  said 
body  or  bodies  politic  or  corporate,  or  other 
person  or  persons,  making,  furnishing,  or  sup- 
plying gas,  shall  not,  within  twenty-four  hours 
next  after  such  notice  so  left  as  aforesaid,  ef- 
fectually stop  and  prevent  the  gas    from  so 
escaping,  ami  wholly  and  satisfactorily  remove 
the  cause  of  every  such  complaint,  and  prevent 
all  and   every  such    contamination   whereof 
notice  shall  be  given  as  aforesaid,  that  then  the 
said  body  or  bodies  politic  or  corporate,  or 
other  person  or  persons  as  aforesaid,  shall  on 
each  and  every  complaint  forfeit  and  pay  to  tlie 
treasurer  or  other  officer  for  the  time  being  of 
such  water  company  as  aforesaid,  for  the  use 
and  benefit  of  the  name  company,  over  and 
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aliove  the  before-mentioned  penalty  of  twenty 
pound  s,  the  sum  often  pounds  (or  each  and  every 
day  during  which  the  water  of  the  said  last-men- 
tioned company  shall  be  and  remain  contami- 
nated or  affected  by  such  gas ;  and  in  default  of 
payment  thereof  as  aforesaid,  such  penalty  or  pe- 
nalties shall  and  may  be  recovered  by  informa- 
tion, to  be  exhibited  on  the  oath  of  one  cre- 
dible witness,  bv  and  in  the  name  of  the  trea- 
surer or  other  o nicer  for  the  time  being  of  the 
said  water  company  as  aforesaid,  or  by  and  in 
the  name  of  any  one  or  more  of  the  directors 
of  the  said  company,  at  the  option  of  the  par- 
ties prosecuting  such  information  against  the 
said  body  or  !>odies  politic  or  corporate,  or 
other  person  or  person*  making,  furnishing, 
or  supplying  gas,  before  any  two  justices  of 
the  peace,  with  costs,  to  be  assessed  by  such 
justices,  and  to  be  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  the  said  body  or 
bodies  politic  or  corporate,  or  other  person  or 
persons  making,  furnishing,  or  supplying  such 
gas,  together  with  the  chaiges  of  such  distress 
and  sale,  by  warrant  under  the  hand  and  seal 
of  such  justices,  which  warrant  such  justices 
are  hereby  empowered  to  grant ;  and  such  pe- 
nalty or  penalties,  when  so  levied,  shall  be 
paid  to  the  treasurer  or  other  officer  for  the 
time  being  of  such  water  company,  for  the 
use  of  such  water  company. 

53.  That  in  any  case  in  which  it  shall  be  or 
become  a  Question  upon  such  complaint  as 
aforesaid,  whether  the  said  water  be  contami- 
nated or  affected  by  the  gas  of  the  said  body 
or  bodies  politic  or  corporate,  or  other  person 
or  persons  making,  furnishing,  or  supplying 
any  gas  used  or  burnt  for  lighting  any  high- 
way, street,  or  place,  or  any  house,  manufac- 
tory, building,  or  other  premises,  within  the 
limits  of  this  act,  it  shall  be  lawful  for  the 
company  of  proprietors,  or  other  the  owners 
or  proprietors  of  any  waterworks,  to  dig  to 
and  al>out  and  search  and  examine  the  mains, 
pipes,  conduits,  and  apparatus  of  the  said  body 
or  bodies  politic  or  corporate,  or  other  person 
or  persons  as  aforesaid,  for  the  purpose  of 
ascertaining  whether  such  contamination  pro- 
ceed or  be  occasioned  by  the  gas  of  the  said 
l>ody  or  bodies  politic  or  corporate,  or  other 
person  or  pers6ns  as  aforesaid  ;  and  if  it  shall 
appear  that  the  said  water  has  been  contami- 
nated by  any  escape  of  gas  as  aforesaid,  the 
costs  and  expenses  of  the  said  digging,  search, 
and  examination,  and  of  the  repair  of  the 
pavement  of  the  roads,  street  or  streets  which 
shall  be  taken  up  or  disturbed,  shall  be  borne 
and  paid  by  the  said  body  or  bodies  politic  or 
corporate,  or  person  or  persons  as  aforesaid ; 
which  costs  and  expenses  of  digging,  search, 
and  examination  shall  be  ascertained  and  de- 
termined, if  necessary,  by  such  justices  as 
aforesaid,  and  be  recovered  in  like  manner  as 
any  penalty  may  he  recovered  by  virtue  of  this 
act :  Provided  always;  that  if  upon  such  exa- 
mination it  shall  appear  that  such  contamina- 
tion has  not  arisen  from  any  such  escape  of 
gas  from  any  of  the  mains*  pipes,  or  conduits 
of  the  said 'body  or  bodies  politic  or  corpo- 
rate, or  other  person  or  persons  as  aforesaid, 


then  and  in  such  case  the  said  company  of 
proprietors,  or  other  the  owners  or  proprie- 
tors of  such  waterworks,  shall  bear  aud  pay 
all  the  costs  and  expenses  of  such  search,  exa- 
mination, and  repair  as  aforesaid,  and  shall 
also  make  good  to  the  said  body  or  bodies  po- 
litic or  corporate,  or  other  person  or  persons 
as  aforesaid,  any  loss,  injury,  or  damage  which 
may  be  occasioned  to  the  said  mains,  pipes, 
conduits,  or  apparatus  of  the  said  body  or  bo- 
dies politic  or  corporate,  or  other  person  or 
persons  as  aforesaid,  in  and  by  such  search 
and  examination,  the  amount  of  such  injury, 
loss,  or  damage  to  be  ascertained  and  deter- 
mined by  such  justices  of  the  peace  as  afore- 
said. 

54.  That  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  prevent 
any  person  from  proceeding,  by  indictment  or 
otherwise,  against  any  of  the  officers,  ser- 
vants, or  workmen  of  the  body  or  bodies  po- 
litic or  corporate,  or  other  person  or  persons 
whomsoever,  making,  furnishing,  or  supplying 
any  gas  used  or  burnt  for  lighting  any  high- 
way, street,  or  place,  or  any  house,  manufac- 
tory, building,  or  other  premises,  within  the 
limits  of  any  parish  adopting  the  provisions  of 
this  act,  in  respect  qf  any  works  or  other 
means  which  shall  be  employed  by  them  or 
any  of  them  in  making  the  said  gas,  and  using 
the  same  in  furnishing  with  lights  as  aforesaid, 
as  a  public  or  private  nuisance,  or  from 
bringing  any  action  against  the  said  body 
or  bodies  politic  or  corporate,  company  of 
proprietors,  or  person  or  persons  as  aforesaid, 
or  any  of  their  officers,  servants,  or  workmen, 
for  any  injury  sustained  by  rcubon  of  any  such 
works,  or  the  use  of  the  said  gas,  or  the  me- 
thod of  lighting  therewith,  whether  such  in- 
jury shall  proceed  from  the  preparation  or  the 
use  of  the  same  gas,  or  method  of  lighting,  or 
the  carelessness  or  want  of  skill  of  any  of  the 
persons  employed  therein,  or  from  any  other 
cause  whatsoever. 

Injury  of  Works. 

55.  That  if  any  person  shall  wilfully  break, 
throw  down,  spoil,*  or  damage  any  watch-house, 
watch-box,  or  lamp,  lamp  iron,  lamp  post, 
pale,  rail,  chain,  or  other  furniture  thereof,  or 
wilfully  extinguish  the  light  of  any  such  lamp, 
he  shall  forfeit  a  sum  not  exceeding  forty 
shillings  for  every  lamp,  lamp  iron,  or  lamp 
post  broken,  thrown  down,  or  damaged,  and 
make  full  satisfaction  for  the  damage  which 
shall  have  been  done  thereby,  and  not  exceed- 
ing five  pounds  for  any  other  such  offence  as 
aforesaid,  and  shall  also  make  full  satisfaction 
for  the  damage  ;  and  one  moiety  of  such  for- 
feiture shall  be  paid  to  the  person  or  persons 
apprehending  such  offender,  and  the  other 
moiety  shall  be  applied  for  the  purposes  of 
this  act. 

56.  Persons  accidentally  breaking  lamps, 
&c.  shall  pay  such  sum  as  the  justice  may  think 
reasonable. 

Contracts  for  Works. 

57.  That  it  shall  and  may  be  lawful  to  and 
for  the  said  inspectors,  from  time  to  time,  to 
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enter  into  any  contract  or  contracts  with  any 
person,  company  or  companies  whatsoever,  for 
lighting  the  same  streets,  roads,  and  other 
places,  or  any  of  them,  or  any  part  thereof, 
either  with  oil  or  with  gas,  or  with  any  other 
material  or  in  any  other  manner  whatsoever, 
or  for  furnishing  lamps,  lamp  irons,  lamp 
posts,  watch-boxes,  posts,  chains,  pales,  rails, 
and  other  things  necessary  for  the  purposes 
aforesaid,  or  any  materials  for  the  same,  which 
contract  or  contracts  shall  specify  the  several 
works  to  be  done  and  the  prices  to  be  paid  for 
the  same,  and  the  time  or  times  when  the  works 
shall  be  completed,  and  the  penalties  to  be 
suffered  in  cases  of  non-performance  thereof, 
and  shall  be  signed  by  two  or  more  of  the  said 
inspectors,  and  also  by  the  person  or  persons 
contracting  to  perform  such  works  respec- 
tively, which  contract  or  contracts,  or  a  copy 
or  copies  thereof,  shall  be  entered  in  a  book 
to  be  kept  for  that  purpose ;  but  no  contract 
above  the  value  or  sum  of  twenty  pounds  shall 
be  entered  into,  unless  previous  to  the  making 
of  any  such  contract  fourteen  days'  notice  shall 
be  given  in  one  or  more  of  the  public  newspa- 
pers published  in  the  county  in  which  the  said 
parish  shall  be  situate,  expressing  the  intention 
of  entering  into  such  contract,  in  order  that 
any  person  or  persons  willing  to  undertake  the 
same  may  make  proposals  for  that  purpose,  to 
be  offered  and  presented  to  the  said  inspectors 
at  a  certain  time  and  place  in  such  notice  to  be 
mentioned:  Provided  always,  that  if  the  said 
inspectors  shall  be  of  opinion  that  it  will  not 
be  advantageous  to  contract  with  the  person  or 
persons  offering  the  lowest  price,  it  shall  be 
lawful  for  the  said  inspectors  to  contract  with 
such  other  person  or  persons  as  they  shall 
think  proper. 

58.  That  in  case  the  same  shall  not  be  well 
and  sufficiently  performed,  according  to  the 
terms,  intent,  and  meaning  of  such  contract 
or  contracts,  or  shall  not  be  finished  or  com- 
pleted at  or  within  the  time  or  times  specified 
in  such  contract  or  contracts,  then  tlie  said 
inspectors  may  cause  an  action  to  be  brought 
in  any  of  his  Majesty's  Courts  of  Law  at  West- 
minster, against  any  such  contractor,  for  any 
penalty  contained  in  his  contract;    and  on 
proof  of  his  signing  the  said  contract  or  con- 
tracts, or  non-performance  thereof  at  the  time 
or  times  for  that  purpose  to  be  therein  men- 
tioned, the  said  inspectors  shall  be  entitled  to 
and  recover  the  full  penalty  contained  in  any 
such  contract,  which,  when  recovered,  shall  be 
applied  for  the  purposes  of  this  act :  Provided 
always,  that  it  snail  be  lawful  for  the  said  in- 
spectors (if  they  think  fit)  to  compound  and 
agree  with  any  contractor  for  any  penalty  in- 
curred by  him  for  the  breach  or  non-perform- 
ance of  any  such  contract,  for  such  sum  of 
money  as  the  said  inspectors  shall  think  pro- 
per, not  being  less  than  the  injury  or  damage 
sustained  by  the  breach  or  non-performance  of 
such  contract,  and  all  costs,  charges,  and  ex- 
penses which  shall  be  occasioned  thereby ;  and 
it  shall  be  lawful  for  the  said  inspectors  to  can- 
cel or  make  void  any  contract  with  any  person 
or  persons  whomsoever,  by  mutual  consent,  if 
they  shall  think  proper. 


59.  That  the  said  inspectors  may  and  they 
are  hereby  authorized  and  empowered  to  treat 
with  the  owner  or  owners,  ana  occupier  or  oc- 
cupiers, of  any  houses,  buildings,  lands,  and 
grounds,  for  the  purposes  of  this  act,  for  such 
sum  or  sums  of  money,  or  yearly  rent,  or  for 
such  time  as  to  them  shall  appear  reasonable, 
(which  sum  or  sums  of  money  and  yearly  rent 
shall  be  respectively  paid  out  of  the  monies  to 
arise  by  virtue  of  this  act,)  in  such  place  or 
places  as  they  may  think  proper. 

60.  The  property  in  all  lamps,  lamp  irons, 
lamp  posts,  watch-nouses,  watch-boxes,  posts, 
chains,  pales,  &c,  and  all  the  materials  and 
furniture  and  things  belonging  thereto,  (ex- 
cept when  the  same  shall  be  otherwise  regu- 
lated by  contract  with  the  said  inspectors) 
shall  be  vested  in  the  inspectors,  and  may  be 
sold  as  they  shall  think  proper ;  and  the  money 
arising  from  such  sale  shall  be  applied  toward!* 
the  purposes  of  this  act. 

61.  The  inspectors  may  unite  with  the  in- 
spectors of  any  adjoining  parish  or  parishes, 
for  the  better  carrying  into  effect  the  purposes 
of  this  act. 

Prosecutions. 

62.  That  all  and  every  justices  and  justice 
of  the  peace  before  whom  any  person  or 
sobs  shall  be  convicted  or  prosecuted  for 
offence  against  this  act,  shall  and  may 
the  information  and  conviction  respectively  to 
be  drawn  in  the  form  set  out  in  the  act,  or  in 
other  words  to  the  same  effect. 

Penalties  and  Legal  Proceedings. 

63.  Penalties  to  be  recovered  in  a  summary 
way  by  the  order  of  two  justices,  and  levied, 
with  costs,  by  distress ;  and  if  not  directed  to 
be  otherwise  applied  by  the  act,  to  be  paid  to 
the  inspectors  tor  the  purposes  of  the  act ;  and 
in  default  of  payment,  the  offender  to  be 
committed  for  a  period  not  exceeding  six 
months. 

64.  The  inspectors  exempted  from  personal 
liability. 

65.  The  inhabitants  may  be  witnesses. 

66.  Power  of  appeal  to  the  quarter  sessions 
against  order  of  inspectors,  &c. 

67.  Appeals  against  rate  to  be  subject  to 
same  rules  as  appeals  against  poor  rates. 

68.  Plaintiff  not  to  recover  in  any  action 
after  tender  of  sufficient  amends. 

69.  No  action  to  be  brought  till  after  twenty- 
one  days'  notice,  nor  after  six  mouths  from 
the  cause  of  action. 

70.  No  proceedings  to  be  taken  in  pursu- 
ance of  this  act  shall  be  quashed  or  vacated 
for  want  of  form,  or  be  removed  by  certiorari, 
or  any  other  writ  or  process  whatsoever,  into 
any  of  his  Majesty's  Courts  of  Record,  at 
Westminster  or  elsewhere. 

Part  of  the  Act  may  be  adopted. 

71.  The  provisions  of  the  act  maybe  adopt- 
ed in  any  parish  either  as  to  lighting  or  as  to 
watching,  or  as  to  lighting  and  watching',  us 
may  be  deemed  expedient  j  and  the  provisions 
of  the  act  may  be  adopted  in  any  parish  so  far 
as  the  same  relate  to  lighting,  although  stsch 
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pariah  shall  be  watched  under  or  by  virtue  of 
any  act  of  parliament  pawed  for  that  purpose, 
ana  may  be  adopted  in  any  parish  so  far  as  the 
same  relate  to  watching,  although  such  parish 
shall  be  lighted  under  or  by  virtue  of  any  act 
of  parliament  passed  for  that  purpose. 

/-.  The  act  not  to  extend  to  interfere  with 
the  powers  and  provisions  contained  in  10  G.  4. 
c.  44,  intituled,  "  An  Act  for  improving  the 
Police  in  and  near  the  Metropolis."  or  to  ex- 
tend to  any  parish  or  place  already  regulated 
nnder  the  provisions  of  any  act  of  parliament, 
for  all  the  purposes  hereinbefore  provided  for, 
or  to  interfere  with  the  powers  which  any  cor- 
porate body  may  have  with  respect  to  watching 
and  lighting. 

73.  The  inhabitants  of  part  of  any  parish 
may  hold  a  meeting  of  the  inhabitants  of  such 
part,  to  be  convened  and  to  be  composed  of 
such  inhabitants  only,  for  the  purpose  of  dc- 
tenmning  whether  the  provisions  in  this  act 
contained,  or  any  of  them,  shall  be  adopted 
in  such  part  of  the  said  parish ;  and  all  such 
meetings  shall  be  subject  to  all  the  clauses, 
regulations,  and  restrictions  in  this  act  con- 
tained in  respect  of  meetings  to  be  convened 
for  the  purposes  thereof;  and  the  churchwar- 
dens of  the  said  parish  shall  act  in  the  same 
manner  for  such  part  of  the  parish  the  inhabit- 
ants of  which  may  be  desirous  of  adopting  the 
provisions  of  this  act,  for  carrying  the  provi- 
sions of  the  same  into  effect,  as  they  could  by 
virtue  hereof  act  for  the  parish  at  large :  Pro- 
vided that  no  proceedings  of  the  said  inhabit- 
ants, nor  any  rate  to  be  raised  or  levied  in 
pursuance  or  such  proceedings,  shall  extend 
to  any  part  of  the  said  parish  which  may  al- 
ready be  regulated  by  or  under  the  provisions 
of  any  act  for  the  purposes  in  this  act  men- 
tioned, nor  interfere  with  the  powers  and  pro- 
visions of  such  act,  or  the  execution  thereof, 
in  any  respect  whatsoever. 

Powers  sf  Commissioners  of  Sewers. 

74.  The  surveyor  of  the  Commissioners  of 
Sewers  may  enter  into  gas  works,  to  see  if 
there  be  any  escape  of  gas,  &c. ;  penalty  of 
twenty  pounds  for  refusing  such  inspection. 

75.  The  act  not  to  prejudice  the  rights  of 
the  Commissioners  of  Sewers. 

Seeing  Rights  of  the  Universities. 

76.  The  act  not  to  affect  the  rights  or  privi- 
leges of  the  Universities  of  Oxford  or  Cam- 
bridge. 

Construction  of  the  Act. 

Ti*  The  powers  given  to  any  parish  shall  be 
understood  to  be  given  to  any  wapentake,  di- 
vision, cky,  borough,  liberty,  township,  mar- 
ket town,  franchise,  hamlet,  tithing,  precinct, 
and  chapelry,  or  parts  within  the  same;  and 
that  where  the  word  "  parish"  is  used,  it  shall 
be  understood  to  extend  to  any  parts  within 
the  same*  and  that  the  powers  given  to  a 
dranfewasden  shall  be  understood  to  be  given 
to  nay  chapelwarden,  overseer,  or  other  per- 
son usually  calling  any  meeting  on  parochial 
business;  and  that  the  words  "  justice  of  the 
pence"  shall  be  understood  to  mean  justices 


of  the  peace  for  the  county,  city,  borough, 
town,  division,  riding,  shire,  liberty,  or  place 
in  which  the  parish  which  may  adopt  the  pro- 
visions of  this  act  shall  be  situate ;  and  the 
word  "  rate-payer"  to  include  all  persons  as- 
sessed to  and  paying  rates  for  the  relief  of  the 


poor 


78.  The  act  to  be  deemed  a  public  act. 


A  PRACTITIONER'S 

COMMENTARIES  AND  QUERIES 

ON  THE  [LAST] 

NEW  CHANCERY  ORDERS. 

[Concluded  from  p.  200.] 


22, — Gives  a  new  practice  as  to  references 
for  scandal,  &c. ;  and  it  would  seem  to  be  a 
useful  change. 

23,  24,  25,— Are  details  to  give  effect  to  the 
act  as  regards  the  judicial  functions  of  their 
Honors  the  Masters. 

It  is  but  the  other  day  that  there  was  a  plan 
proposed  for  having  one  common  record  of 
all  documents.  By  the  effect  of  the  Orders 
before  us  there  will  be  now  twelve  places  where 
orders  will  be  to  be  found  entered.  One  of 
the  advantages  of  having  all  judicial  matters 
sent  to  one  Master  would  have  been,  that  he 
would  have  been  attended  by  one  Registrar's 
clerk,  who  would  have  given  out  the  orders 
and  thus  kept  them  all  together. 

26, — Is  new,  as  supplying  a  defect  in  one  of 
the  old  batches  of  Orders. 

27, — Repeals  that  repeal  of  the  act,  which  was 
contained  in  the  November  series,  as  to  the 
recitals  in  decrees. 

It  sounds  to  the  reader  rather  odd,  that  when 
an  act  of  parliament  has  declared  that  there 
shall  be  no  recitals,  and  the  Court  has  for  a 
time  said  there  shall,  the  same  Court  should 
put  forward  a  pompous  avowal  of  motives,  act- 
uating it,  as  of  its  own  mercy  for  the  suitor,  to 
order  what,  but  for  its  interposition,  the  suitor 
had  of  right  by  statute. 

I  imagine  that,  looking  at  the  way  most  Ge- 
neral Reports  are  drawn,  (and  necessarily  so 
as  to  a  great  many  subjects)  the  direction  to 
insert  the  Master's  finding  or  opinion,  will  be 
no  small  trouble.  It  wul  either  necessarily 
bring  in  nearly  the  whole,  and  thus  defeat  the 
act,  or  so  little  of  it  and  so  crippled  and  garbled 
as  that  the  insertion  can  answer  no  object.  The 
direction  as  to  inserting  alt  recitals  as  usual  in 
ell  special  injunction  orders,  may  be  right,  but 
it  is  in  defiance  of  the  plain  words  of  the  act. 

28, — Is  a  new  code,  as  to  the  form  of  orders 
relating  to  the  Accountant-General.  Some 
one  otthat  department,  it  is  clear,  has  had  his 
chance  for  a  turn  at  reforming,  and  has  seized 
upon  it  to  legislate  on  his  matters. 

29, — Is  new  and  useful ;  but  why  is  this 
twelfth  entering  place  of  orders  set  up  ?  There 
seems  no  necessity  for  it.  What  upon  earth 
should  prevent  the  Registrar's  giving  out  the 
orders  when  they  are  of  course  ?  The  useless 
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stage  was  the  Secretary's  department,  not  the 
Registrar's ;  why  then  try  ana  care  the  evil  by 
turning  a  Secretary  into  a  Registrar,  instead  of 
relieving  the  latter  of  a  useless  intermeddling? 
These  anomalous  botchings  are  sadly  unwork- 
manlike. 

30, — Carries  into  effect  the  metamorphosis 
of  "  the  Report  Office"  into  the  "  Office  of 
Reports  and  Entries."  The  old  heavy  fees  are, 
we  gather,  to  continue  to  be  taken  in  this  de- 
partment. But  will  not  this  clash  with  the 
next  Order,  which  imposes  on  all  office  copies 
a  larger  quantum  of  words  per  side  than  was 
before  usual  ?  Is  the  old  rate  per  side,  to  be 
paid  for  the  larger  quantum  ? 

31. — This  order,  as  to  the  mode  of  office 
copying,  has  somewhat  tried  my  patience  and 
good  manners.  Who  in  the  world  is  interested 
and  convenienced  by  the  settlement  of  the  point 
but  the  solicitors,  for  whose  use  copies  arc 
made  ?  Yet  it  does  not  appear  that  anyone  was 
consulted  as  to  this  adoption,  for  all  purposes, 
of  the  clumsy  inconvenient  Colonial  and  He- 
port  Office  plan ;  as  if  it  were  not  obvious  to 
all  by  experience,  (particularly  as  to  the  sche- 
dules of  Reports)  that  this  plan  is  well  adapted 
for  nothing  but  to  annoy  the  user,  and  to  swell 
out  the  copier's  profit,  taken  in  connection 
with  the  Order  or  1749,  which  is  cautiously 
confirmed. 

We  are  told  this  curious  regulation  was 
settled  in  the  Six  Clerks  Office,  and  well  it 
might;  for  who  will  gain  by  it  (perpetuating, 
as  it  does,  all  old  abuses)  but  that  office  ? 
Surely,  when  this  order  saves  the  sworn  clerk 
seven-eighths  of  his  stationery  bill  for  paper, 
(no  small  gain  to  him  from  Reform!)  he  migbt 
have  given  the  copy  in  a  convenient  form,  and 
one  that  does  not  render  unfair  copying  and 
waste  of  space  necessary.  Even  the  old  draft 
paper  copy  (putting  three  or  four  folios  on  to 
a  side  instead  of  one)  would  have  been  much 
better  than  the  most  inconvenient  of  all  plans 
of  copying  now  put  forward  as  new,  and  as  an 
improvement. 

32, — Is  a  verbal  alteration  of  the  last  general 
interrogatory  to  witnesses. 

33, — Is  a  new  regulation  allowing  a  Master 
Extraordinary  to  act  nearer  town.  One  of  the 
great  grievances  is  having  to  come  to  put  in 
answers  in  town.  This  must  be  rectified  as 
before  suggested,  by  abolishing  the  dedimus 
altogether. 

34, — Establishes  the  schedule  of  fees,  but 
varies  from  the  authority  given  by  the  act, 
§  37,  which  authorizes  no  taking  of  fees  by 
Master*  at  all. 

36, — Gives  a  period  for  delivering  office 
copies  of  affidavits,  which,  however  fair  as  an 
average,  must  (as  in  all  these  matters)  tend  to 
gratuities,  or  to  the  solicitor's  making  the  copy 
himself  to  save  time,  in  all  urgent  cases. 

The  schedules  of  fees  one  has  not  patience 
to  consider.  They  leave  the  suitor  to  pay 
somewhere  about  what  he  did  before:  but 
they  remind  us  of  the  grievous  blunder  made 
in  the  Commons,  and  now  practically  appa- 
rent to  every  one  as  a  blunder,  of  taking 
away  the  officers'  inducements  to  dispatch. 


We  may  try  to  botch  up  the  difficulty  bt» 
as  in  Order  36,  giving  a  limited  time  for  de- 
livering out  proceedings ;  but  all  this  will  do 
no  good.  In  fixing  times  you  can  only  take 
averages ;  and  at  particular  seasons  and  stages 
the  abiding  by  these  averages  will  ruin  the 
suitor.  The  only  thing  to  be  done  is  to  take 
the  first  opportunity  of  repealing  this  faulty 
scheme. 

The  fees  in  the  Masters'  offices,  as  fixed  by 
the  Orders,  are  in  curious  want  of  analogy  to 
those  fixed  for  copies  by  Parliament.  When 
the  suitor  was  relieved  of  all  compulsion  to  take 
copies,  and  when  money  had  necessarily  to  be 
raised  to  meet  a  deficit,  why  (one  is  at  a  loss  to 
conceive)  are  those  he  takes  to  be  delivered  at 
cost  price,  while  other  proceedings  in  the  same 
office  are  actually  to  be  increased  by  the  table 
of  fees,  to  make  up  the  deficiency.  If  the 
copies  had  been  put  at  the  usual  professional 
charge  of  Ad.  there  would  have  been  no  open- 
ing For  jangling  (as  there  will  lie  now)  about 
the  conflicting  copies  as  made  officially  and 
professionally,  the  latter  being  put  in  an  invi- 
dious position  of  comparison.  A  considerable 
revenue  would  moreover  have  been  derived, 
perfectly  unobjectionable,  as  it  would  have  been 
collected  from  those  only  who  really  had  oc- 
casion to  incur  the  expense,  and  did  so  volun- 
tarily. 

What  is  meant  by  fees  "  to  be  taken  by  the 
Masters  and  their  '  lerks,"  when  the  act  scro- 
pulously  prohibits  Misters  taking  any,  and  only 
authorizes  settlement  of  fees  to  be  taken  bv 
"  the  Misters9  Clerks?"  For  whose  benefit  ar* 
the  Masters'  "coach-hire  and  travelling*  ex* 
penses"  to  be  received  ?  He  cannot  receive 
any  thing  without  breach  of  the  act,  nor  can 
his  clerk  receive  any  thing  that  he  does  not  pay 
over  on  oath  to  the  fee  fund. 

As  to  the  Registrar's  fees,  come  queries 
occur.  Is  an  order  of  dismissal  at  the  hearing-, 
one  of  those  which  is  to  cost  AL  10*.  ? 

The  office  copies  of  orders  in  this  schedule 
seem  to  mean  office  copies  taken  at  the  time 
of  passing  the  original,  i.  e.  from  the  Registrar. 
Copies  taken  afterwards  are,  as  I  understand 
it,  to  be  taken  of  the  "  Report  and  Entry"  de- 
partment, and  provision  is  made  by  the  act  for 
a  suitor  having  liberty  to  take  copy  of  a  part 
of  an  order ;  which  would  be  nugatory  if  he 
paid  a  lumping  fee  for  it,  short  or  long.  -  But 
as  the  orders,  &c.  will  now  be  so  short,  an  office 
copy  on  the  Report  side  of  the  office  will  coat 
only  2s.  or  3s. ;  and  will  any  solicitor  therefore 
be  justified  in  taking  an  office  copy  at  21.  r  and 
if  not,  no  revenue  will  arise,  and  he  loses  an 
important  means  of  expedition.  If  iny  notion, 
however,  as  to  office  copies  of  the  old  orders 
being  to  be  furnished  by  the  Report  side,  (and 
of  course  at  the  old  rates)  be  correct,  what  is 
meant  by  the  Postcript  to  the  Registrars' 
schedule,  declaring  that  the  scale  does-  not 
apply  to  orders  already  passed,  and  which; 
therefore  I  take  it  are  gone  to  a  different 
office,  and  of  course  are  out  of  the  Regieiru* »« 
department  and  scale  of  fees  altogether.  - 

A  fee  of  21.  is  fixed  on  every  order  on  pe- 
tition other  than  those  previously  mentioned  £ 
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mod  lower  down  21.  10*.  is  put  upon  every 
moaejf  order.  "Does  this  attach  to  money 
orders  oh  petition,  which  every  money  order 
uught  to  be,  at  least  every  order  affecting 
money  in  Court?  Is  a  common  order  for 
laying  out  dividends,  or  for  bringing  purchase 
money  into  Court,  to  be  charged  as  a  money 
order  ?  If  so,  the  charge  in  these  cases  will 
be  enormous.  Is  there  any  affinity  between 
a  long  special  injunction  order,  and  one  of 
those  last  mentioned  ?  The  classification  is 
obviously  vague  and  imperfectly  considered. 


NEW  RULES 
OF  THE  COMMON  LAW  COURTS. 


RBGULJS   GENBRALES, 

Hilary  Term,  4  William  IV. 

It  is  ordered,  That  from  and  after  the  first 
day  of  Easter  Term  next  inclusive,  the  fol- 
lowing Rules  shall  be  in  force  in  the  Courts 
of  King's  Bench,  Common  Fleas,  and  Exche- 
quer of  Fleas,  and  Courts  of  Error  in  the 
Exchequer  Chamber. 

[demurrers,  pleadings,  &c] 

1 ..  No  Demurrer,  nor  any  pleading  sub- 
sequent to  the  declaration,  shall  in  any  case 
be  filed  with  any  officer  of  the  Court ;  but 
the  same  shall  always  be  delivered  between 
the  parties. 

2.  .In  the  margin  of. every  Demurrer,  be- 
fore it  is  signed  by  counsel,  some  matter  of 
Law,  intended  to  be  argued,  shall  be  stated ; 
and  if  any  Demurrer  shall  be  delivered  with- 
out such  statement,  or  with  a  frivolous  state- 
ment, it  may  be  set  aside  as  irregular  by  the 
Court  or  a  Judge,  and  leave  may  be  given 
to  sign  judgment  as  for  want  of  a  plea. 

Provided  that  the  party  demurring  may, 
at  the  time  of  the  argument,  insist  upon  any 
further  matters  of  law,  of  which  notice  shall 
have  been  given  to.  the  Court  in  the  usual 
way. 

3.  No  rule  for  Joinder  in  Demurrer  Bhall 
be  required,  but  the  party  demurring  may 
demand  a  Joinder  in  Demurrer,  and  the  op- 
posite party  shall  be  bound,  within  four  days 
after  such  demand,  to  deliver  the  same, 
otherwise  judgment. 

4.  To  a  Joinder  in  Demurrer  no  signa- 
ture of  a  Serjeant  or  other  Counsel  shall  be 
necessary,  nor  any  fee  allowed  in  respect 
thereof. 

5.  The  Issue  or  Demurrer  Book  shall  on 
all  occasions  be  made  up  by  the  suitor,  his 
attorney,  or  agent,  as  the  case  may  be,  and 
not  as  heretofore,  by  any  officer  of  the  Court. 


6.  No  motion  or  rule  for  a  Concilium 
shall  be  required,  but  Demurrers,  as  well  as 
all  special  Cases  and  special  Verdicts,  shall 
be  set  down  for  argument,  at  the  request  of 
either  party,  with  the  Clerk  of  the  Rules  iu 
the  King's  Bench  and  Exchequer,  and  a 
Secondary  in  the  Common  Pleas,  upon  pay- 
ment of  a  fee  of  one  shilling;  and  notice 
thereof  shall  be  given  forthwith  by  such 
party  to  the  opposite  party. 

7.  Four  clear  days  before  the  day  apr 
pointed  for  argument,  the  plaintiff  shall  de- 
liver Copies  of  the  Demurrer  Book,  Special 
Case,  or  Special  Verdict,  to  the  Lord  Chief 
Justice  of  the  King's  Bench  or  Common 
Pleas,  or  Lord  Chief  Baron,  as  the  case  may 
be,  and  the  senior  Judge  of  the  Court  in 
which  the  action  is  brought,  and  the  De- 
fendant shall  deliver  copies  to  the  other  two 
Judges  of  the  Court  next  in  seniority ;  and 
in  default  thereof  by  either  party,  the  other 
party  may,  on  the  day  following,  deliver 
such  copies  as  ought  to  have  been  so  de- 
livered by  the  party  making  default ;  and 
the  party  making  default  shall  not  be 
heard  until  he  shall  have  paid  for  such 
copies,  or  deposited  with  the  Clerk  of  the 
Rules  in  the  King's  Bench  and  Exchequer, 
or  the  Secondary  in  the  Common  Pleas, 
as  the  case  may  be,  a  sufficient  sum  to  pay 
for  such  copies. 

[judgment  recovered.] 

8.  Where  a  Defendant  shall  plead  a  plea 
of  Judgment  recovered  in  another  Court, 
he  shall  in  the  margin  of  such  plea,  state 
the  date  of  such  Judgment,  and  if  such 
judgmenjt  shall  be  in  a  Court  of  Record, 
the  number  of  the  Roll  on  which  such 
proceedings  are  entered,  if  any,  and  in 
default  of  his  so  doing,  the  plaintiff  shall  be 
at  liberty  to  sign  judgment  as  for  want  of  a 
plea ;  and  in  case  the  same  be  falsely  stated 
by  the  defendant*  the  plaintiff,  on  producing 
a  certificate  from  the  proper  officer,  or  person 
having  the  custody  of  the  Records  or  pro- 
ceedings of  the  Court  where  such  Judgment 
is  alleged  to  have  been  recovered,  that  there 
is  no  such  record  or  entry  of  a  Judgment  as 
therein  stated,  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea  by  leave  of 
the  Court  or  a  Judge. 

[writs  of  error.] 

9.  No  Writ  of  Error  shall  be  a  superse- 
deas of  Execution,  until  service  of  the  no- 
tice of  the  allowance  thereof,  containing  a 
statement  of  some  particular  ground  of  er- 
ror intended  to  be  argued. 

Provided  that  if  the  error  stated  in  such 
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notice  shall  appear  to  be  frivolous,  the  Court 
or  a  Judge,  upon  summons,  may  order  exe- 
cution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the 
record  shall  be  necessary ;  but  the  plaintiff 
in  error  shall,  'within  twenty  days  after  the 
allowance  of  the  writ  of  error,  get  the 
transcript  prepared  and  examined  with  the 
Clerk  of  the  Errors  of  the  Court  in  which 
the  judgment  is  given,  and  pay  the  trans- 
cript money  to  nun ;  in  default  whereof  the 
defendant  in  error,  his  executors  or  admi- 
nistrators, shall  be  at  liberty  to  sign  judg- 
ment of  non  pros.  The  Clerk  of  the  Er- 
rors shall,  after  payment  of  the  transcript 
money,  deliver  the  writ  of  error  when  re- 
turnable, with  the  transcript  annexed,  to  the 
Clerk  of  the  Errors  of  the  Court  of  Error. 

11.  No  rule  to  allege  diminution,  nor 
rule  to  assign  errors,  nor  scire  facias  quare 
executionem  non  shall  be  necessary,  in 
order  to  compel  an  assignment  of  errors, 
but  within  eight  days  after  the  writ  of  error, 
with  the  transcript  annexed,  shall  have 
been  delivered  to  the  Clerk  of  the  Errors 
of  the  Court  of  Error,  or  to  the  signer  of 
the  writs  in  the  King's  Bench,  in  cases  of 
error  to  that  Court,  or  within  twenty  days 
after  the  allowance  of  the  writ  of  error,  in 
cases  of  error  coram  nobis  or  coram  vobis, 
the  plaintiff  in  error  shall  assign  errors,  and 
in  failure  to  assign  errors,  the  defendant  in 
error,  his  executors  or  administrators,  shall 
be  entitled  to  sign  judgment  of  non  pros. 

12.  The  assignment  of  errors  and  sub- 
sequent pleadings  thereon,  shall  be  delivered 
to  the  attorney  of  the  opposite  party,  and 
not  filed  with  any  officer  of  the  Court. 

13.  No  scire  facias,  ad  audiendum  er- 
rores  shall  be  necessary  (unless  in  case  of 
a  change  of  parties),  but  the  plaintiff  in 
error^may  demand  a  joinder  in  error,  or 
plea  to  the  assignment  of  errors,  and  the 
defendant  in  error,  his  executors  or  admi- 
nistrators, shall  be  bound  within  twenty 
days  after  such  demand,  to  deliver  a  joinder, 
or  plea,  or  to  demur,  otherwise  the  judg- 
ment shall  be  reversed. 

Provided,  that  if  in  any  case  the  time 
allowed,  as  hereinbefore  mentioned,  for 
getting  the  transcript  prepared  and  ex- 
amined, for  assigning  errors,  or  for  deliver- 
ing a  joinder  in  error,  or  plea  or  demurrer, 
shall  not  have  expired  before  the  10th  day 
of  August,  in  any  year,  the  party  entitled 
to  such  time,  shall  have  the  like  time  for 
the  same  purpose  after  the  24th  day  of 
October,  without  reckoning  any  of  the  days 
before  the  1 2th  of  August. 

Provided  also,  that  in  all  cases,  such  time 
may  be  extended  by  a  Judge's  order. 


Provided  also,  that  in  all  cases  of  writs 
of  error  to  reverse  fines  and  common  reco- 
veries, a  scire  facias  to  the  terretenants 
shall  issue  as  heretofore. 

14.  When  issue  in  law  is  joined,  either 
party  may  set  down  the  case  for  argument 
with  the  Clerk  of  the  Errors  of  the  Court 
of  Error,  or  the  Clerk  of  the  Rules  in  the 
King's  Bench,  as  the  case  may  require,  and 
forthwith  give  notice  in  writing  thereof  to 
the  other  party,  and  proceed  to  argument  in 
like  manner  as  on  a  demurrer,  without  any 
rule  or  motion  for  a  concilium. 

15.  Four  clear  days  before  the  day  ap- 
pointed for  argument,  the  plaintiff  in  error 
shall  deliver  copies  of  the  judgment  of  the 
Court  below,  and  of  the  assignment  of 
errors  and  of  the  pleadings  thereon,  to  the 
Judges  of  the  King's  Bench,  on  writs  of 
error  from  the  Common  Pleas,  or  Exche- 
quer, and  to  the  Judges  of  the  Common 
Pleas,  on  writs  of  error  from  the  Ring's 
Bench;  and  the  defendant  in  error  shall 
deliver  copies  thereof  to  the  other  Judges 
of  the  Court  of  Exchequer  Chamber,  before 
whom  the  case  is  to  be  heard:  and  in 
default  by  either  party,  the  other  party  may 
deliver  such  books  as  ought  to  have  been 
delivered  by  the  party  making  default ;  and 
the  party  making  default,  shall  not  be  heard 
until  he  shall  have  paid  for  such  copies,  or 
deposited  with  the  Clerk  of  the  Errors,  or 
the  Clerk  of  the  Rules  in  the  King's  Bench, 
as  the  case  may  be,  a  sufficient  eunvio  pay 
for  such  copies. 

16.  No  entry  on  record  of  the  proceed- 
ings in  error  shall  be  necessary  before  act- 
ting  down  the  case  for  argument ;  but  after 
judgment  shall  have  been  given  in  the 
Court  of  Errors  in  the  Exchequer  Chamber, 
either  party  shall  be  at  liberty  to  enter  die 
proceedings  in  error  on  the  judgment  roll 
remaining  in  the  Court  below,  on  a  certifL- 
cate  of  a  Clerk  of  the  Errors  of  the  Exche- 
quer Chamber  of  the  judgment  given,  lor 
which  a  fee  of  3«.  4<f.,  and  no  more  shall  be 
charged. 

[noticb  of  taxing  costs.] 

17.  Notice  of  taxing  costs  shall  not  be 
necessary  in  any  case  where  the  defendant 
has  not  appeared  in  person,  or  by  his  attor- 
ney or  guardian,  notwithstanding  the  <ge- 
neral  rule  of  Trinity  Term,  1  W.  4.  a.  12. 

[passing  *BcoansJ 

18.  It  shall  not  be  necessary  to  repass 
any  Nisi  Prius  record  which  shall  have  been 
once  passed,  and  upon  which  the  fees  c€ 
passing  shall  have  been  paid.    And  if  it 

1  shall  be  necessary  to  amend  the  day  of  the 
|  teste  and  return  of  the  distringas,  or  habeas 
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corpora,  or  of  the  clause  of  Nisi  Prius,  the 
same  may  be  done  by  the  order  of  a  Judge 
obtained  on  an  application  exparte. 

[wans  or  TEZAL.] 

19.  Writs  of  trial  shall  be  sealed  only, 
and  not  signed. 

[evidbncb  of  writtbn  or  fruited  docu- 
ments.] 

20.  Either  party  after  plea  pleaded,  and 
a  reasonable  time  before  trial,  may  give 
notice  to  the  other,  either  in  town  or  coun- 
try, in  the  form  hereto  annexed,  marked 
A.,  or  to  the  like  effect,  of  his  intention  to 
adduce  in  evidence,  certain  written  or 
printed  documents,  and  unless  the  adverse 
party  shall  consent,  by  indorsement  on  such 
notice,  within  forty-eight  hours,  to  make 
the  admission  specified,  the  party  requiring 
such  admission  may  call  on  the  party  re- 
quired by  summons,  to  shew  cause  before 
a  Judge  why  he  should  not  consent  to 
such  admission,  or  in  case  of  refusal,  be 
subject  to  pay  the  costs  of  proof :  and  unless 
the  party  required  shall  expressly  consent 
to  make  such  admission,  the  Judge  shall, 
if  he  think  the  application  reasonable, 
make  an  order  that  the  costs  of  proving 
any  document,  specified  in  the  notice, 
which  shall  be  proved  at  the  trial  to  the 
satisfaction  of  the  Judge,  or  other  presiding 
officer,  certified  by  his  indorsement  thereon, 
shall  be  paid  by  the  party  so  required, 
whatever  may  be  the  result  of  the  cause. 

Provided,  that  if  the  Judge  shall  think 
the  application  unreasonable,  he  shall  in- 
dorse the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give 
such  time  for  enquiry  or  examination  of  the 
documents  intended  to  be  offered  in  evi- 
dence, and  give  -such  directions  for  inspec- 
tion and  examination,  and  impose  such 
terms  upon  the  patty  requiring  the  admis- 
sion, as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the 
admission,  the  Judge  shall  order  the  same 

to  be  made. 

No  costs  of  proving  any  written  or  print- 
ed document  shall  be  allowed  to  any  party 
who  shall  have  adduced  the  same  in  evi- 
dence on  any  trial,  unless  he  shall  have 
given  such  notice  as  aforesaid,  and  the 
adverse  party  shall  have  refused  or  ne- 
glected to  make  such  adaissioa,  or  the 
Judge  shall  have  indorsed  upon  the  sum- 


mons that  he  does  not  think  it  reasonable 
to  require  it. 

A  Judge  may  make  such  order  as  he 
may  think  fit  respecting  the  costs  of  the 
application  and  the  costs  of  the  production 
and  inspection,  and  in  die  absence  of  a 
special  order  the  same  shall  be  costs  in  the 
cause. 


Tbos.  Dbnman. 

N.  C.  TlKDAL. 
LyNDHUBST. 

J.  Baylky, 
J.  A.  Park. 

J.  LlTTXBDALE. 

S.  Oasxlbb. 
J.  Vaughan. 


J.  Pabkb. 
W.  Bollavd. 

J.  B.  BoSANQUBT. 

W.  E.  Tauhtoit. 
£.  H.  Aldbrson. 
J.  Pattbsok. 
J.  Oubnby. 


fobm  of  xoticb  bbfxbrbd  to. 


A. 


'  I  A.  B.  v.  C.  2>. 

P.J 


In  the  K.  B., 

C.P.. 
or  Exchequer. 

T^hotic..  ih*t^>^}» 

this  cause  proposes  to  adduce  in  evi- 
dence the  several  documents  hereunder 
specified,  and  that  the  same  may  be 

inspected   by  the   {^J^}.  h» 

attorney  or  agent,  at  ,  on  , 

between  the  hours  of  ,  and  that 

the    {^S?}wffl  be  required  to 

admit  that  such  of  the  said  documents 
as  are  herein  specified  to  be  originals* 
were  respectively  written,  signed,  or 
executed,  as  they  purport  respectively 
to  have  been ;  that  such  as  are  speci- 
fied as  copies,  are  true  copies;  and 
such  documents  as  are  stated  to  have 
been  served,  sent*  or  delivered,  were 
so  served,  sent,  or  delivered  respec- 
tively, saving  all  such  exceptions  to 
the  admissibility  of  all  such  documenta 
as  evidence  in  this  cause.    Dated,  &c, 

ft*.,  Attorney  for  {$** 

To  B.  P.,  Attorney  J  defendant. 
or  Agent  for  I  plaintiff. 

» 

{Here  describe  ike  document et  *M  mmnoy 
^ofdoinfwMcnwey  be  me  foOmn\\ 
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Description  of  the  Documents. 


I 


Disk. 


Deed  of  Covenant  between  A.  B.  and  C.  D.,  first  part ;  and  \ 

'    C.  F.,  second  part  -  -  -  -  -J 

Indenture  of  Lease  from  A  B.  to  C.  D. 

Indenture  df  Release  between  A.  B.  C.  D.  first  part,  &c. 

Letter,  Defendant  to  Plaintiff  ... 

Policy  of  Insurance  on  Goods,  by  Ship  Isabella,  on  voyage  from  \ 

Oporto  to  London  "-  -  -  -  -/ 

Memorandum  of  Agreement  between  C.  D.,  Captain  of  said  1 

Ship,  and  E.  F.    -  -  -  -  -  -  / 


1st  January,  1828. 

1st  February,  1828. 
2d  February,  1828, 
1st  March,  1828. 

3d  December,  1827. 
1st  January,  1828. 


Bill  of  Exchange  for  £100  at  three  months,  drawn  by  A.  B.  \  ,     M       .ft9Q 
on,  and  accepted  by,  C.  D. ;  indorsed  by  E.  F.  and  G.  H.   -  /  lsC  May'  l*J*m 


COPIES. 


Description  of  Documents. 


Date. 


Original  or  Duplicate 
served,  sent,  or  delivered; 
when,  how,  and  by  whom. 


RlS  of  #.aptT of  i'  B'.ia  ^  }l8t  Jmmry- 1808- 

Letter,  Plaintiff  to  Defendant  - 


Notice  to  produce  Papers 


lU^rdofaJud^entof&eCourtpf)^^     T  ^ 

King  s  Bench  in  an  Action  J.  §.  v.  v-  A      4t/ 

J.N.  .  -         -        •        - ) 

Letters  Patent  of  King  Charles  2d,  in  \ ,  .  f ,  ~Qn 

the  Roll*  Chapel         -    ...        .>!•»  J«»>uary,  1680. 


lat  February.  1828.{  ^^^^  » 

4  Served  2d  March,  1828, 
1st  March,  1828.     <      on  Defendant's    Attor- 

i     ney,  by  E.  F.  of 


SUPERIOR  COURTS. 


Witt  Cfjsnirllar'*  Court. 

'     PRACTfCB. — EXCEPTIONS.— INJUNCTION. 

//  it  cause  of  exception  to  an  answer \  that  it 
Hoes  not  offer  to  produce  for  inspection 
boohs  and  writings,  alleged  bo  the  bill  to 
be  in  defendant's  possession,  and  whereby 
the  truth  if  the  matters  charged  would 
appear. 

This  Court  may  restrain  a  defendant  from 
taking  proceedings  in  the  Courts  in  Ire- 
land upon  securities,  which  are  the  subject 
of  the  suit  here. 

The  bill  stated,  that  in  the  year  1831,  the 
plaintiff  lost  at  play,  at  a  Club-house,  in  Pic- 
cadilly, several  thousand  pounds,  and  gave  his 
bills,  for  payment  thereof .  to  a  person  of  the 
name  of  Alaridge,  who  kept  the  Club-house ; 
and  that  from  Aldridge  they  passed  into  the 
hands  of  the  defendants,  after  they  were  due 


without  consideration,  and  with  a  knowledge 
that  they  were  given  to  Aldridge  for  money  won 
at  play ;  "  the  truth  of  all  which  would  ap- 
pear it  the  defendants  would  produce  books, 
writings,  and  accounts  in  their  possession  or 
power."  The  bill  prayed  that  the  defendants 
may  be  ordered  to  give  up  the  bills  to  be  can- 
celled, or  that  an  injunction  may  be  issued  to 
restrain  them  from  negociating  or  parting 
with  them,  or  commencing  any  proceedings 
at  law  on  them  against  the  plaintiff 

The  defendants  in  their  answer  alleged,  that 
they  were  merchants  in  the  city  of  l*ondon, 
and  that  the  bills  came  into  their  hands  in  the 
way  of  their  business;  that  they  had  given 
valuable  consideration  for  them ;  and  that  they 
did  not  know  Aldridge  was  proprietor  of  a 
club  or  gambling-house,  or  that  the  bills  were 
given  for  money  won  at  play. 

Exceptions  were  taken  to  the  answer,  and 
they  came  on  to  be  argued  before  the  Pice. 
Chancellor, 

Mr.  Sidebottom  for  the  defendants. 

Mr.  Pepys  and  Mr.  Bagshawe,  cvntrd. 
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The  Vice-Chancellor  was  of  opinion  that 
the  answer  was  defective,  in  so  far  as  it  did 
not  state  that  the  defendants  were  ready  and 
willing  to  produce  for  inspection  the  hooks, 
paper*,  ana  writing?,  alleged  by  the  hill  to  be 
m  their  possession  or  power, "  whereby  the 
truth  of  the  matters  alleged  would  more  fully 
appear.  His  Honor,  therefore,-  allowed  the 
exceptions,  and  granted  the  injunction  to  stay 
proceedings  at  law. 

Mr.  Pepys  — The  injunction  is  to  extend  to 
theCourU  of  Law  iu  Ireland 

Mr.  Sidebottom. — This  Court  will  not  ex- 
tend an  injunction  to  all  Courts,  especially  a* 
no  action  is  yet  commenced.  The  casp  of 
llnsh!*y  v.  Manaay  *  went  further  than,  any 
other  in  restraining  a  defendant  from  pro- 
ceeding on  a  security  in  a  foreign  Court ;  out, 
in  that  case,  a  suit  had  been  commenced;  here 
none.    He  also  mentioned  the  case  of  Crutch 

thank  V.  HuOartt. b 

The  fHce-Chaneellor  granted  the  injunction 
a»  asked  ;  it  was  immaterial  whether  the 
action  was  commenced  or  not. 

h»rd  Porturtington  v.  Sonlhy  and  others.— 
Westminster.  Nov.  14  aud  15, 1833. 


Soils*  Court. 

PRACTICE.-— ATTORNEY  AND  SOLICITOR. 

An  attorney,  not  admitted  a  solicitor  of  a 
Court  of  Equity %  trill  not  be  allowed  to 
practise  in  this  Court  in  his  own  name,  or 
by  an  agent ;  and  if  he  conducts  a  suit  by 
an  agent 9  lie  will  not,  if  discovered,  be 
allowed,  in  the  taxation  of  costs,  any  thing 
beyond  what  he  paid  the  clerh  in  Court. 

The  plaintiff  in  this  suit  (which  was  for  the 
administration  of  a  testator's  assets,  and  in 
which  a  decree  has  been  taken.)  presented  a 
petition  to  the  Court,  stating  thereby  that  he 
had  employed  Mr.  Pattisson,  an  attorney  re- 
siding at  Witham,  in  Essex,  to  conduct  it  for 
him;  that  Mr.  Pattisson  employed  Messrs. 
Brooksbank  and  Farn,  solicitors  of  the  Court, 
as  his  agents ;  and  that  after  the  usual  decree 
was  taken,  an  order  of  reference  was  made  to 
the  Master  for  the  taxation  of  the  costs  of  all 
the  parties,  and  that  the  Master  allowed  Mr. 
Pattisson  bis  costs  of  the  suit,  as  between 
solicitor  and  client.  The  petitioner  further 
stated,  that  Mr.  Pattisson  was  not  a  solicitor 
of  the  Court,  and  neither  the  petitioner  nor 
Messrs.  Brooksbank  and  Farn  were  aware  of 
that  fact  until  after  the  taxation. 

Mr.  P ember  ton  moved,  upon  this  petition, 
that  it  be  referred  back  to  the  Master  to 
review  his  certificate  of  taxation,  with  instruc- 
tion to  deduct  from  his  allowance  to  Mr. 
Pattisson  the  difference  between  the  solicitor's 
and  agenfs  charges,  and  he  cited  the  case  of 
Preble  v.  Broghurst.* 

Mr.  BetheU,  on  behalf  of  Mr.  Pattisson, 


•  5  Maddox,  297. 

*  6  Maddox,  104. 
c  2  Sim.  246. 


cited  the  late  case  of  the  Attorney  General  v. 
Malim*  iu  which  it  was  decided  that  a  soli- 
citor admitted  of  the  Court  of  Chancery,  might 
practise  in  the  Equity  side  of  the  Court  of 
Exchequer,  and  recover  his  costs  as  a  solicitor 
for  busiuess  done  there  without  being  admitted 
as  a  solicitor  of  that  Court.  He  relied  on  the 
statute  2  G.  2.  c.  24,  for  the  better  regulation 
of  attorneys  and  solicitors,  and  referred  to  the 
1 0th  and  27th  sections,  as  applicable.  Mr. 
Pattisson  is  a  respectable  attorney  of  the 
Courts  of  King's  Bench  and  Common  Pleas. 

The  Master  of  the  Rolls  entertained  no 
doubt  on  the  question.  The  statute  referred 
to  was  clear  in  the  language  used  in  reference 
to  this  point.  No  attorney  can  practise  as  a 
solicitor,  even  by  an  agent,  though  a  solicitor 
may  practise  as  an  attorney  by  his  agent,  and 
be  entitled  to  his  full  fees.  His  Honor  granted 
the  application,  ami  said  that  all  Mr.  Pattisson 
was  entitled  to  was  confined  to  what  he  paid 
his  clerk  in  Court. 

Hotklry  v.  Bantoch,  at  the  Rolls,  Nov.  27th. 
1833. 


Bfng'U  »emf>  grjutfet  Court. 

JUDGMENT  A8    Iff    CA8B    OF  A    NONSUIT.— 
BREACHES. — EJECTMENT. 

fPhere  the  defendant  will  be  entitled  to  judg- 
ment as  in  case  of  a  nonsuit. 

On  shewing  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  it  appeared  that 
the  action  was  of  ejectment,  founded  on  cer- 
tain breaches  alleged  to  have  been  committed 
by  the  tenant  in  possession;  first,  in  non- 
payment of  rent ;  secondly,  for  assigning 
without  a  license;  thirdly,  for  non-repair. 
The  sum  of  80/.  was  paid  into  Court  on  one 
breach,  and  taken  out  by  the  lessor  of  the 
plaintiff.  "  It  was  also  suggested  that  the  lessor 
of  the  plaintiff  had  giveu  notice  of  abandoning 
the  two  others  breaches,  and  was  desirous  of 
proceeding  no  further  with  the  action. 

In  shewing  cause,  it  was  contended  that  as 
the  lessor  or  the  plaintiff  had  given  notice  of 
his  intention  to  abandon  his  action,  so  far  as 
the  two  remaining  breaches  were  concerned, 
he  was  not  bound  to  proceed,  and  the  defend, 
ant  was  not  entitled  to  judgment  as  in  case  of 
a  nonsuit 

In  support  of  the  rule,  it  was  contended  that 
as  two  breaches  still  remained  assigned  in  the 
declaration,  although  there  was  but  one  count 
in  it,  the  lessor  of  the  plaintiff  would  be  at 
liberty  to  proceed  on  them,  and  therefore  the 
defendant  was  entitled  to  have  judgment  as  in 
case  of  a  nonsuit. 

Ltitledak,  J.,  thought  that  as  notice  of 
abandoning  the  claim  of  the  lessor  of  the 
plaintiff  had  been  given  to  the  defendant,  the 
rule  for  judgment  as  in  case  of  a  nonsuit  should 
be  discharged. 

Rule  discharged. — Doe  d.  Stundley  v.  Tow- 
good,  M.  T.  1833.   K.  B.  P.  C. 

• 

d  1  Younge,  567;  3.  C.  2  Cromp.  &  Jcrvis. 
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ADMlSSIOJf  OP  ATTORNEY.— -TBRM'8   NOTICB. 

Where  an  attorney  may  be  re-admitted  without 

a  term's  notice. 

On  moving  to  re-adroit  an  attorney,  it  ap- 
peared that  on  the  15th  November,  1832,  the 
day  on  which  the  certificate  expired,  the  at- 
torney had  f  one  to  the  Stamp  Office  after  it 
was  closed,  lor  the  purpose  of  paying  the  duty, 
but  could  find  no  one  who  could  receive  it 
The  only  person  there  was  a  porter,  who  stated 
that  he  nad  no  authority  to  receive  it. 

Pattesen,  J.  directed  that  the  attorney  should 
be  re-admitted  on  payment  of  the  arrears  of 
duty  without  anv  fine. 

Re-admittel— A>Mr/<f^i7Zf,  M.T.  1833. 
K.  B.  P.  C, 


JUDGSfBNT  IN  FIERI  FACIAS. 

Where  the  Court  will  allow  the  plaintiff  to 
enter  up  judgment  on  a  sci.  fa. 

On  moving  tor  judgment  on  a  sci.  fit.,  it 
appeared  that  the  defendant  was  out  of  die 
country;  notice  had  been  given  at  his  last 
place  of  abode,  and  several  efforts  made  to 
serve  him  without  effect. 

Patteson,  J.— *You  may  take  your  rule. 

Rule  granted. — Bartrum  v.  Holy  ma,  M.  T. 
1833.    K.  B.P.  C. 

JUDGMENT  AS  IV  CA8«  OP  A  NONSUIT.  -— 

ATTORNEY. 

Where  the  defendant  is  not  entitled  to  judg- 
ment as  in  case  of  a  nonsuit. 

On  shewing  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  it  appeared,  that 
since  the  cause  had  commenced,  more  than  a 
year  previous,  a  cognovit  had  been  given  by 
the  defendant. 

Pattestm,  J.  was  of  opinion,  that  under  these 
circumstances  the  rule  for  judgment  as  in 
ease  of  a  nonsuit  must  be  discharged. 

Rule  discharged.— Smith  v.  Joy,  M.  T. 
1833,    K.B.P.  C. 

court  Of  (P^rnr aitfr« 

DUTY  OP  TRUSTIES. 

A  testator  devised  the  whole  of  his  property 
upon  certain  trusts  to  three  persons,  whom 
he  also  appointed  his  executors,  and  he  di- 
rected them  "as  soon  as  convenient  after 
his  decease  to  call  in  such  of  his  securities 
for  money  as  they  did  not  approve  of." 
The  three  proved  the  will,  hut  one  of  them 
acted  for  the  most  part,  and  he  had  owed 
fha  testator  a  large  sum,  for  which  he  had 
given  him  his  promissory  notes.  The  two 
trustees  did  not  tahe  any  steps  to  cull  in  this 
debt  for  si*  years  after  the  testator's  death 
r-aud  the  third  became  a,  bankrupt :  Held, 
that  the  trustees,  by  proving  the  will,  hud 
accepted  the  trust,  and  the  two  were  liable 
to  mahe  good  to  the  testator's  estate  the  loss 
sustained  by  their  neglect  in  not  compelling 
payment  sooner  of  the  motes,  Seeus,  if  the 
parties  interested,  being  of  full  age,  ac- 
quiesced in  leaving  this  debt  outstanding. 

The  facts  of  this  case,  and  the  points  of  law 


raised  in  it,  are  comprised  In  the  following 
judgment.  It  was  argued  last  summer,  and 
stood  over  for  consideration,  being  a  cue  of 
great  difficulty. 

Lord  Lyndhurst,  G.  B. — The  testator,  John 
Tuckey,  devised  the  whole  of  his  property  to 
Anthony  Ouy,  Richard  Tuckey  of  Hayden, 
and  Richard  Tuckey  the  younger,  upon  trust 
(among  other  things)  "  as  soon  as  convenient 
after  his  death  to  call  in  such  of  his  property 
as  consisted  of  book  debts,  or  securities  that 
were  not  approved  of  by  them,  and  to  apply 
the  proceeds  in  the  manner  directed  by  tbe 
will.'9    He  appointed  these  three  trustees  hi* 
executors,  and  they  all  proved  the  will,  and  by 
so  doing  accepted  the  trust.    Anthony  Gay 
was  the  acting  executor  or  trustee ;  he  was  an 
attorney  by  profession,  and  was  in  very  good 
credit,  and  seems  to  have  enjoyed  the  entire 
confidence  of  the  testator,  who  was  in  the 
habit  of  entrusting  him  with  the  receipt  of 
large  sums  of  money,  and  leaving  it  deposited 
in  nis  hands,  which  the  testator  drew  from 
time  to  time,  Guy  allowing  interest  on  the  ba- 
lance.   At  the  time  of  the  testator's  death,  the 
debt  due  from  Guy  was  about  10,000/.,  the 
greater  part  of  which  was  secured  by  tiro 
promissory  notes,  subscribed  by  Guy.    The 
testator  died  in  1823,  and  from  his  death  up, 
or  nearly  up,  to  the  time  of  the  bankruptcy  of 
Guy,  which  took  place  in  1829,  Guv  was  soil 
in  good  credit,  in  the  district  in  whicn  he  lived, 
receiving  from  a  variety  of  persons  large  sums 
of  money,  acting  as  their  banker,  paying  what 
was  necessary  for  their  occasions,  and  allowing 
interest  on  the  balances.  The  two  defendants, 
Richard   Tuckey  and    Richard   Tuckey  the 
younger,  never  took  any  steps  to  call  in  the 
debts  due  from  Guy  to  the  estate  of  the  testa- 
tor.   From  time  to  time  they  called  for  ac- 
counts, which  were  promised  by  Guy,  but  he 
neglected  to  perform  his  promises,  and  they 
were  on  the  point  of  instituting  a  suit  against 
him,  which  was  intercepted,  however,  by  the 
filing  of  the  present  mil.    The  question  is, 
Whether,  under  these  circumstances,  these  de- 
fendants are  responsible  to  the  testator's  estate 
for  the  loss  occasioned  by  the  bankruptcy  of 
Anthony  Guy  ?    Courts  of  Equity  have  b.*en 
always  extremely  tender  cowards  trustees,  and 
anxious  to  protect  them  as  rar  as  possible  where 
their  conduct  had  been  fair  and  bona  fide.    It 
appears  to  me  that  independent  of  the  parti- 
cular provisions  of  the  wiD,  there  was  great 
negligence  on  the  part  of -the  trustees.    If  the 
debt  was  not  due  from  a  co-executor,  but  from 
a  third  person,  no  doubt  can  exist  that  suffer- 
ing a  debt  of  this  amount  to  remain  outstand- 
ing upon  personal  security,  was  extremely  re- 
prehensible, and  shewed  great  negligence  on 
the  part  of  the  trustees.    It  dees  not  appear 
to  me,  that  in  principle  there  is  any  difference 
in  the  situation  of  things  as  to  the  duty  of  an 
executor,  whether  the  debt  was  due  from  a 
stranger  or  a  co-executor,    ft  is  unnecessary, 
however,  to  decide  this  case  upon  the  general 
duty  of  an  executor,  because  the  language  and 
directions  of  the  will  are  extremely  precise. 
By  the  language  of  the  will,  the  trustees  and 
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executors  are  directed  "  as  soon  as  convenient 
after  the  death  of  the  testator  to  call  in  such 
port  of  the  property  as  consisted  of  book  debts 
or  securities  which  were  not  approved  of  by 
them."  It  appears  to  me  to  be  impossible,  by 
any  interpretation  of  the  will,  to  consider  the 
terms  "  as  soon  as  convenient  after  the  death 
of  the  testator,"  satisfied  by  extending  it  to  so 
long  a  period  as  six  years.  The  executors,  by 
proving  the  will,  accepted  the  trust,  and  were 
bound,  therefore,  to  discharge  the  duties  they 
voluntarily  imposed  on  themselves;  and  not 
having  called  in  the  money  "  as  soon  as  con- 
venient after  the  death  or  the  testator,"  but 
having  suffered  it  to  remain  in  the  hands  of 
Guy  upon  personal  security,  they  have  not 
done  that  which  in  their  situation  their  duty 
imperatively  required.  This  case  does  not  rest 
upon  general  reasonings,  but  it  appears  to  me 
that  it  has  been  in  principle  decided  by  the 
case  of  Muckfa'c  v.  Fuller,*  a  case  which  was 
not  decided  hastily,  but  after  much  considera- 
tion, in  the  first  instance  by  the  present  Mas- 
ter of  the  Rolls,  when  he  was  Vice  Chancellor, 
and  afterwards  on  the  revision  of  the  case 
upon  appeal  before  Lord  Eldon.  That  case 
was  in  principle  the  same  as  the  present,  and 
the  nets  were  not  very  dissimilar.  The  testa- 
trix in  that  case  bequeathed  the  sum  in  ques- 
tion, amounting  to  500/.,  to  two  trustees, 
Mucklow  and  Fuller  ;  it  was  a  debt  due  from 
Mucklow  to  the  testatrix.  She  made  them 
her  executors,  and  by  her  will  directed  that 
this  sum  of  money  should  be  called  in  within 
three  years  next  after  her  decease,  and  in- 
vested as  directed  by  the  will.  The  three  years 
were  suffered  to  elapse,  and  the  co-executor 
was  not  called  upon  for  payment ;  he  liecame 
insolvent,  and  the  money  was  thus  lost.  The 
Vice  Chancellor  decided  that  Fuller  was  re- 
sponsible ;  he  took  upon  himself  the  trust,  and 
it  was  his  duty  to  execute  it.  The  Lord  (  han- 
cellor  was  of  the  same  opinion,  and  the  decree 
pronounced  against  Fuller  was  affirmed.  It 
seemed  to  be  admitted  in  the  course  of  the 
argument  in  the  present  case,  that  the  case  of 
Mucklow  v.  Fuller  strongly  pressed  against  the 
proent  defendants ;  and  it  was  said  by  way  of 
distinguishing  that  case  from  this,  that  one 
particular  sum  only  was  there  mentioned,  and 
that  a  particular  period  was  limited,  within 
which  tnis  duty  was  to  be  performed.  These 
circumstances  do  not  materially  distinguish 
this  case  from  the  other,  and  one  particular 
sum  only  being  mentioned  cannot  make  any 
material  difference.  Here  the  sum  must  have 
constantly  attracted  the  attention  of  the  trus- 
tees from  its  magnitude,  and  the  period  of 
three  years  does  not  distinguish  between  that 
case  and  the  present  question,  in  my  construc- 
tion of  this  wilL  The  terms  are  "  as  soon  as 
convenient  after  the  death  of  the  testator •,"  the 
Court  would  not  put  a  strict  construction  upon 
those  terms,  but  it  is  impossible  to  put  such  a 
construction  upon  them  as  would  override  a 
period  of  six  years.  It  was  also  thrown  out 
to  the  argument,  that  the  case  of  Mucklow  v. 

»  1  Jacob,  198. 


Fuller  stood  by  itself,  and  that  there  was  no 
other  similar  decision.  This  did  not  impugn 
the  authority  of  the  decision,  unless  there  was 
some  contradictory  decision.  There  was  no 
decision  at  variance  with  it,  and  it  is  impoa. 
sible  not  to  subscribe  to  the  principles  there  ' 
laid  down.  The  trustees  having  accepted  thf 
trust,  were  bound  to  perform  the  duties  thai 
thereby  devolved  upon  them.  But  it  was  said 
that  the  case  of  Close  v.  Alder  was  at  variance 
with  it.  That  case  arose  out  of  the  same 
bankruptcy ;  the  bill  was  drawn  in  the  same 
form,  and  I  was  struck  by  the  argument  at  the 
bar  with  respect  to  that  case.  But  when  I 
looked  at  the  decree,  and  read  it  through,  in 
cousequence  of  what  was  stated  at  the  oar,  I 
apprehended  there  was  some  mistake  in  the 
recital  of  that  decrer.  To  satisfy  my  mind,  I 
read  through  the  bill  and  answer,  and  it  ap- 
peared to  me,  that  that  case  was  not  at  au 
similar,  to  the  present  one,  which  regards  a 
debt  due  by  a  trustee.  The  point  upon  which 
the  judgment  turned  in  the  case  of  Mucklow  v. 
Fuller ',  was  wanting  in  the  case  of  Close  v.  Al- 
der, and  therefore  that  authority  is  not  at  va- 
riance with  the  decision  in  Mucklow  v.  Fuller. 
But  it  was  said,  that  a  certain  degree  of  discre- 
tion was  given  to  the  trustees — that  they  were 
to  call  in  such  part  of  the  property  as  consist- 
ed of  book  debts  and  securities,  not  approved 
of  by  them,  and  that  this  debt  was  secured  by 
the  promissory  notes,  which  they  did  or  might 
approve.  It  appears  to  me,  that  if  the  case 
rested  here,  I  must  make  a  decree  charging 
those  parties  with  the  loss  sustained  in  conse- 
quence of  the  bankruptcy  of  Guy.  But  the 
case  does  not  rest  here.  It  is  suggested  in  the 
answer,  that  to  a  very  considerable  extent, 
most  of  the  parties  interested,  and  the  plaintiff 
himself  to  a  certain  point,  acquiesced  in  what 
was  done  by  the  trustees.  If  they  did  so  ac- 
quiesce, they  have  no  ground  of  complaint 
whatever  \  and  before  any  decree  can  be  pro- 
nounced, there  most  be  an  inquiry,  for  the 
purpose  of  ascertaining  whether  they  really 
did  lcnow  what  the  trustees  had  done,  or  ne- 
glected to  do ;  whether  they  acquiesced  in  the 
course  that  was  pursued,  and  if  so,  to  what 
period ;  and  if  the  defendants  require  it,  there 
must  be  an  inquiry,  as  was  suggested  in  the 
case  of  Mucklow  v."  Fuller,  as  to  whether  or 
not  the  debt  could  at  any  time  be  recovered. 
After  this  bill  was  filed,  an  order  was  made  for 
the  payment  of  the  money  in  question  into 
Court.  It  was  suggested  that  this  order  was 
enlarged  without  any  communication  with  the 
defendants,  and  without  their  convent ;  and  it 
was  said  that  in  consequence  of  that  enlarge- 
ment the  money  was  lost.  There  must,  there- 
fore, be  an  inquiry  for  the  purpose  of  ascer- 
taining whether  the  order  nad  been  so  en- 
larged, and  if  so,  whether  if  the  order  had 
not  been  enlarged,  but  had  remained  in  force, 
the  money  could  have  been  recovered  under 
the  orders,  as,  if  so,  there  cannot  be  any  claim 
for  compensation  or  indemnity  against  the 
trustees. 

StilrM  v.  Guy,  Gray's  Inn  Mull,  December 
14th,  1833. 
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RRHKARING.— SETTLING   THE    MINUTES  OF  A 

DECREE. 

fFhen  the  minutes  of  a  decree  ire  settled  hy 
counsel  after  a  long  di*cu**ion  in  Court, 
i  and  they  agree  trith  the  instruction*,  the 
9  -  Court  will  not  grant  a  rehearing  of  the 
cause,  nor  vary  the  minutes  upon  the  state- 
then t  of  the  ttoliritor  that  he  did  not.  con- 
sent,  and  that  lh+  counsel  acted  in  mistake 
of  his  client's  intercuts. 

Mr.  Sim  ki  niton  and  -Mr  ^inderdon,  in  sup- 
port of  a  motion  to  vary  the  mhuites  of  a 
decree  or  rehear  the  cause,  stated  from  the 
affidavits  of  the  solicitor  and  his  clerk,  that 
upon  the  rehearing  of  the  cause  in  the  sittings 
before  the  last  long  vacation,  the  minutes  were 
settled  in  Court  by  the  counsel  during  the 
necessary  absence  of  the  solicitor,  and  without 
instruction  or  authority  from  him ;  that  he  had 
many  objections  to  the  minutes  so  settled,  as 
being  against  the  interests  of  his  client,  and 
that  he  would  never  have  consented  td  them ; 
that  his  clerk,  who  was  in  Court,  was  a  mere 
writing  clerk,  without  any  discretion  of  bis  own 
to  judge  if  the  minutes  were  right,  and  without 
any  authority  from  his  principal  to  sanction 
them.  The  learned  counsel  submitted  that 
the  disclosures  made  by  those  affidavits  war- 
ranted the  Court  to  grant  the  motion;  and 
they  cited  the  two  cases  of  Fumiral  v.  Kogle 
and  fFitcox  v.  Wilhem,  which  last  was  a  deci- 
sion by  the  Matter  of  the  Roth  in  182S. 

The  Lord  Chief  Baron  was  of  opinion  that 
sufficient  ground  was  not  laid  in  those  affi- 
davits to  entitle  the  plaintiff  to  have  a  decree, 
taken  by  consent  after  a  long  discussion,  re- 
opened. 

On  a  subsequent  day,  the  motion  was  re- 
newed upon  further  affidavits. 

Mr.  Temple  and  Mr.  Stuart  opposed  it.  No 
injustice  could  be  done  to  any  party,  by  ad- 
hering to  the  decree  in  its  original  form,  as 
agreed  co.  If  the  application  were  made  on 
behalf  of  counsel,  on  the  ground  of  a  mistake 
committed  by  them,  they  would  endeavour  to 
prevail  on  their  client  to  waive  any  advantage 
that  might  arise  from  such  mistake ;  but  here 
could  be  no  mistake.  The  case  took  up  con- 
siderable time  in  discussion,  the  accounts  were 
gone  into,  and  the  settlement  of  the  terms  of 
the  decree  did  not  take  pluce  till  after  a  con- 
siderable lime  had  been  consumed  in  agreeing 
to  them.  It  was  hard,  therefore,  to  ground 
this  application  upon  the  mistake  of  counsel. 
The  cases  cited  did  not  apply. 

Lord  Lyndhurtt,  C.  B.,  said  that  he  had  de- 
cided, when  this  case  was  brought  on  originally 
upon  affidavits,  that  the  circumstances  were 
not  such  as  to  justify  a  rehearing,  and  that  the 
parties  were  bound  by  the  consent  of  counsel. 
The  subject  had  been  then  discussed  at  great 
.length,  and  he  did  not  see  sufficient  reason  to 
re-open  it.  He  saw  no  reason  to  suppose  that 
counsel  had  erred  from  ignorance,  nor  did  it 
appear  that  they  had  been  misled,  as  the  terms 
of  the  decree  were  not  inconsistent  with  the 
instructions.  He  felt  bound  to  dismiss)  the 
motion  with  costs.  It  was  his  opinion  that  it 
was  always  the  best  way  to  go  through  a  case 
regularly,  and  never  to  consent  for  the  sake  of 


making  a  short  cut  to  the  end.—ffaldin  v. 
Parciter,  Westminster,  14th  Nov.,  and  Gray'* 
Inn  Hall,  6th  Dec.  1833. 

NOTES  OF  THE  WEEK. 


ALTERATION  IN  THE  PRACTICE    AS  TO  WRITS 

OF  TRIAL. 

We  understand  that  the  Judges  have  de- 
termined that  Writs  of  trial  may  be  issued 
to  the  Judges  of  the  Local  Courts  of  Re- 
cord, as  well  as  to  the  Sheriffs.  It  will  be 
recollected,  that  in  the  17th  section  of  the 
Law  Amendment  Act  (3  &  4  W.  4  c.  42), 
though  in  the  first  part  of  the  section  it  is 
expressly  enacted  that  the  Superior  Courts, 
or  any  Judge  thereof,  may  direct  the  issue 
to  be  tried  "  before  the  Sheriff  of  the  coun- 
ty where  the  action  is  brought,  or  any  Judge 
of  any  Court  of  Record  for  the  recovery  of 
debt  in  such  county"  the  clause  goes  on  to 
direct  only  that  "  for  that  purpose  a  writ 
shall  issue  directed  to  such  Sheriff,"  without 
mentioning  the  Judge ;  but  in  the  last  part 
of  the  section  it  is  added,  "  and  thereupon 
such  Sheriff  or  Judge  shall  summon  a  Jury, 
and  shall  proceed  to  try  such  issue."  In 
the  1 8th  clause  also,  the  Sheriff  or  his  De- 
puty, or  Judge,  is  vested  with  the  like 
powers  as  Judges  at  Nisi  Prius  with  respect 
to  amendments 

The  intention  of  the  Legislature  was 
therefore  most  manifest,  and  the  decision 
which  was  made  by  a  single  Judge  at 
chambers,  that  the  writ  could  only  be  is- 
sued  to  the  Sheriff,  we  are  informed,  has 
been  overruled,  and  the  Judges  are  agreed 
in  opinion  that  the  Local  Judges  are  within 
the  Act.  

TAKING    ACKNOWLEDGMENTS   UNDER  THE 
FINES  AND  RECOVKRIBS  ACT 

The  Rules  of  Court  and  Forms  of  Affida- 
vits, which  we  have  given  at  p.  220,  for 
taking  the  acknowledgments  of  married 
women,  as  a  substitution  under  the  Act  for 
abolishing  Fines  and  Recoveries,  we  under- 
stand, will  be  modified  by  the  Judges ;  but 
at  present  these  Rules  are  in  operation;  and 
we  may  call  attention  to  the  note  at  the 
foot  of  the  second  affidavit,  which  author- 
izes such  alterations  in  the  Form  as  may  be 
necessary.  ■ 

LECTURES  AT  THE  INNER  TEMPLE. 

Mr.  Starkie  and  Mr.  Austin  have  been 
appointed  to  deliver  Law  Lectures  at  the 
Inner  Temple. 

8FRINO  CIRCUITS. 

The  Judges  have  chosen  their  circuits. 
We  shall  give  the  list  when  the  places  and 
times  are  announced. 
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EXCHEQUER  SITTINGS  IN  EQUITY, 
Hilary  Term,  1834. 


Tuesday  - 
Thursday  ■ 
Friday  -  - 
Thursday  . 
Friday  -  - 
Saturday  • 
Tuesday  '. 
Thursday  . 


Jan.  14 

-  16 

-  \7 

-  23 

-  24 

-  25 

-  2S 

-  30 


Motions  and  TwoCattses. 

General  Business. 

Causes. 

Motions  and  TwoCauses. 

General  Business.   * 

Causes. 

Motions  and  TwoCauses. 

General  Business. 


FURTHER  LIST  OF  PERPETUAL  COM- 
MISSIONERS UNDER  THE  FINES 
AND  RECOVERIES  ACT. 


In  addition  to  the  names  given  at  page  206, 
for  London,  Middlesex,  Westminster,  Essex, 
Surrey,  and  Kent,  are  tie  following : — 

f  Dyneley,  John,  1,  Field  Court,  Gray's 
Inn. 

Luxmoore,  Charles,  20,  Red  Lion  Square. 

t  Smedley,  Frauds,  12,  Ely  Place. 

The  Middlesex  List  consists  of  the  above 
Commissioners,  with  those  stated  at  page  206, 
and  the  following : — 

Bartrop.  Robert  Fox,  Kingston  on  Thames. 

Carter,  Richard,  Kingston  on  Thames. 

Clark,  William,  Chertsey. 

Cole,  Richard  John,  Chertsey. 

Fellows,  Thomas,  Rick  mans  worth,  Herts. 

t  Jemraett,  Charles  Edward,  Kingston  on 
Thames. 

Riches,  Thomas  Henrv,  Uxbridere. 

t  Walford,  Thomas  Witts,  Urfhririge. 

In  the  former  List  we  have  to  notice  that 
Mr.  John  Clark,  of  the  Sessions  House,  Old 
Bailev.  and  Mr.  John  Parker  Gylbv,  of  Car- 
lisle Street,  Soho,  are  not  appointed  for  Mid- 
(firtejt. 


ANSWERS  TO  QUERIES. 


lain  of  JDrnpcrtp  antr  ConbruAiutoft;. 

POWER.     VOL.  vi.  p.  46V*. 

The  power  would,  I  should  think,  be  consi 
dered  to  be  well  executed.    A  will  is  well 
attested  though  one  of  the  subscribing  wit- 
nesses  was  executor  in  trust  under  the  will. 
Phippt  v.  Pitcher,  6  Taunt.  280. 


DEVISEE   IN  TRUST. — POWER. 

p.  464. 


VOL.  VI. 


An  attorney  cannot  surrender  copyholds 
under  au  authority  to  executors  to  sell.  9  Co. 
obi  /7a. 


DOWER. — BANKRUPT.      VOL.  VI.   P.  447- 

The  widow  holds  her  dower  discharged  from 
all  judgments,  leases,  mortgage*,  or  other  in- 


cumbrances, made  or  created  after  the  mar- 
riage, 1  Inst.  46  a;  because  upon  the  husband's 
death  the  title  of  the  wife,  being  completed, 
had  relation  back  to  the  time  of  the  marriage, 
and  the  seisin  which  her  husband  then  had, 
both  of  which  precede  the  incumbrances. 
J.  P.  omitted  to  state  the  death  of  the  hus- 
band. D.  D. 


BEQUEST. — HUSBAND.      P.  128. 

With  respect  to  the  freehold,  the  husband 
will  take  no  estate.  To  entitle  the  husband  to 
a  tenancy  by  the  curtesy,  the  wife  must  hare 
been  seised ;  and  a  man,  says  Coke,  shall  not 
be  tenant  by  the  curtesy  of  "a  reversion  or  re- 
mainder expectant  on  an  estate  of  freehold, 
unless  the  particular  estate  determine  during 
coverture  See  Litt.  $  35,  and  Coke  thereon. 
The  husband  would  be  entitled  to  be  guardian 
in  socage,  presuming  the  lands  to  be  of  socage 
tenure,  unless  there  should  be  some  question 
in  respect  to  descent,  as  to  which  see  Quadring 
v.  Don***,  2  Mod.  176.  With  regard  to  the 
copyholds, — Curtesy  depends  on  the  custom 
of  the  manor  See  Scriven  on  Copyholds, 
60,  94.  As  to  the  leaseholds,  the  husband  is 
absolutely  intitled  to  the  wife's  interest,  he 
being  survivor,  Elliot  v.  Collier,  3  Atk.  526; 
but  in  strictness  he  should  take  out  adminis- 
tration to  her,  Gronenor  v.  Lane,  2  Atk.  180. 

DEVISE. — LANDS   CONTRACTED   FOR.      P.  191. 

In  answer  to  E.  O ,  I  beg  to  say  that  any 
eq ui ruble  interest  is  devisable.  See  Perry  v. 
/'A#  lips%  1  Ves.  jun.  264. 

E.P. 


PROPER  PARTIES. — TRUSTEES.   P.  159. 

The  only  parties  that  can  convey,  are  those 
in  whom  the  legal  estate  is  vested ;  and  as  the 
legal  estate  did  not  pass  to  the  new  trustee* 
under  the  deed  of  appointment,  A.  and  B.%  I 
should  think,  are  the  proper  parties  to  make 
a  good  conveyance  to  /).,  the  purchaser. 

W.  L.  H. 


DATE  OP  DEED.— 8TAMP.      P.  159. 

It  has  been  decided,  that  a  deed  takes  effect 
from  the  delivery,  and  not  from  the  date, 
A  B.  &  C.  i72;  it  is  therefore  immaterial 
whether  the  same  bears  date  before  or  after 
the  day  on  which  the  stamp  is  affixed. 

W.  L.  H. 


POSSESSION   OF  TITLE   DEEDS.      P.  159. 

In  Lord  Hftrditickr**  time  it  was  com- 
mon for  the  Court  of  Chancery  to  direct  the 
deeds  to  be  taken  from  the  tenant  for  life,  and 
deposited  in  Court,  tor  the  security  of  persons 
entitled  to  the  inheritance.  2  P.  Wins.  477. 
I  Atk.  431 .  But  this  practice  exists  no  longer ; 
and  the  ride,  after  some  perplexing  variations, 
seems  now  to  be,  that  the  tenant  for  life  shall 
have  the  deeds,  except  when  brought  into 
Court  under  an  order  of  safe  custody.  Webb 
v.  Lymington,  1  Eden,  8. 

R.  F.  L. 
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fHrxrtfcr, 

ACTION  AGAINST  I  It  SOLVE  NT. 


p.  160. 


The  goods  of  an  insolvent  who  has  been 
discharged  under  the  act,  are  always  liable  to 
actions  from  any  of  the  creditors ;  nut  if  any 
creditor  commence  an  action  after  insolvent's 
discharge,  and  fail  therein  for  want  of  proof 
of  his  having  sufficient  funds  after  paying  off 
his  new  credits,  he  is  liable  to  damages  and 
treble  costs.  W.  €. 


WARRANT  OP  ATTORNEY. — AFFIDAVIT.   P.  160. 

The  filing  of  the  warrant  of  attorney  with- 
out affidavit  of  the  due  execution,  is  certainly 
not  a  filing  tritkin  the  statute.  Whether  upon 
application  a  Court  would  set  aside  the  execu- 
tion, is  a  matter  of  doubt ;  but  I  incline  to 
think  not,  as  it  can  answer  uo  particular  end. 

W.  C. 


QUERIES, 


SUPERSEDEAS.— PRISONER.      P.  143. 

s  A  difference  of  opinion,  exists  among  prac- 
titioners, and  in  fact  the  judges  themselves 
entertain  a  doubt,  as  to  the  construction  of  the 
85th  section  of  Hilary  Term  Rules,  2  W.  4. 
But  surely  this  is  a  forced  doubt.  The  term 
"  proceeding  to  trial,*'  is  far  too  indefinite,  and 
would  never  have  been  adopted,  had  it  been 
intended  that  the  plaintiff  should  actually  try 
or  tlgn  juHgmemt  within  the  prescribed  time, 
to  prevent  a  prisoner  being  supersedable. 
Suppose,  from  the  practice  of  the  Court,  the 
plaintiff  could  not  go  to  trial  within  two  terms 
of  detainer :  or,  if  in  a  country  cause,  as  may 
be  the  case,  an  assize  had  been  held,  but  so 
soon  after  arrest,  that  to  try  would  risk  the 
cause,  and  perhaps  contravene  a  negociatiou 
to  settle,  then  going  on.  I  take  it,  under  such 
circumstances,  that  the  joining  issue  and  giving 
notice  of  trial  within  the  two  terms,  is  clearly 
a  compliance  with  the  rule.  I  would  further 
submit,  that  the  words  "  proceeding  to  trial " 
virtually  repeals  an  old  King's  Bench  rule,  re- 
quiring an  actual  trial  within  two  terms  of 
arrest.  J.  T. 


9rxctict. 

I8SUI8  OP  LAW  AMD  PACT.— ORDER  OP 

HRARING. 

In  r  case  where  there  are  issues  both  of  law 
and  in  fact,  the  defendant  moves  for  a  conci- 
lium, and  sets  down  the  demurrer  for  argu- 
ment, but  which  from  the  arrear  of  business 
cannot  be  argued  until  the  term  after  the  as- 
sises for  the  county  in  which  the  venue  U 
laid ;  and  the  plaintiff  being  anxious  to  try  st 
those  assises,  can  the  plaintiff  set  down  the 
cause  for  trial  at  those  assizes,  and  try  the 
issues  in  fact  before  the  argument  of  the  de- 
murrer ?  L.  J. 


THE  EDITOR'S  LETTER  BOX. 


UNIFORMITY    OP    PROCESS    ACT.  —  8BRVICE. 

P.  160. 

I  think  the  words  "  District*  and  Places," 
la  the  20th  section  of  the  above  act,  cannot  be 
construed  to  apply  to  the  city  of  London.  If 
it  had  been  the  intention  of  the  legislature  to 
have  included  cities  within  the  provisions  of 
that  section,  express  words  to  that  effect 
would  certainly  have  been  introduced.  Unless, 
therefore,  the  service  was  effected  within  two 
hundred  yards  of  the  border  of  the  county,  so 
as  to  come  within  the  provisions  of  sec.  I,  such 
service  would,  I  conceive,  be  deemed  insuf- 
ficient. W.  L.  H. 


TESTE  OP  WRIT. — TRIAL.      P.  160. 

By  the  late  Uniformity  of  Process  Act,  all 
writs  must  be  tested  on  the  day  of  issuing. 


The  New  Rules  of  Practice  of  the  present 
Term  in  the  three  Common  Law  Courts,  on 
Demurrers,  Writs  of  Error,  Admission  of  Do- 
cuments,  Taxation  of  Costs,  &c,  and  those  in 
the  Common  Pleas  under  the  Fines  and  Reco- 
veries Act,  have  occupied  a  material  portion 
of  our  space,  and  we  have  consequently  been 
unable  to  accommodate  all  our  Correspond- 
ents, as  we  intended. 

The  remainder  of  the  important  Parliamen- 
tary Report  on  Parochial  Registration  will 
appear  next  week. 

The  powers  of  the  Municipal  Corporation 
Commission  shall  be  noticed. 

The  Letters  of  "  Caroms ;"  E.  C;  Prior; 
J.  D. ;  G.  D.,  and  F.  W.,  shall  receive  early 
attention. 

The  Queries  and  Answers  of  J.  S. ;  M.  N.  ; 
B.  J.  D. ;  "A  Subscriber f9  A  E.  J. ;  T.  H. ; 
"  Aliquis;"  M.  E. ;  J.  V.  W.,  aodM— *,  shall 
be  considered. 

A  Correspondent  inquires  whether  any  one 
can  obtain  a  certificate,  and  practise  as  a  con- 
veyancer, (not  being  admitted  in  any  of  the 
Courts,  or  being  a  memlier  of  an  Inn  of  Court) 
without  being  liable  to  a  penalty  for  so  doing  ? 
Such  person  is  clearly  liable  to  be  prosecuted, 
and  we  recommend  our  Correspondent  to  give 
information  of  the  case  to  which  he  refers, 
either  to  the  Inn  of  Court  which  has  been  im- 
posed on,  or  to  the  Incorporated  Law  Society. 

We  cannot  accept  the  offer  of  a  Correspond- 
ent at  Epsom,  even  as  last  modified,  and  again 
refer  him  to  our  Publisher. 

To  A.  E.  J.—The  Prices  of  the  Monthly 
Parts  vary,  in  consequence  of  their  occasion- 
ally including  the  Quarterly  Digests,  Commen- 
taries, and  Appendices  j  and  the  amount  is  not 
marked  on  the  cover,  as  these  extra  works 
may  be  taken  at  the  option  of  the  Subscriber. 
The  Part  for  November  (received  in  the  coun- 
try in  December)  comprised  a  Digest,  and  the 
last  part  of  the  Commentaries.  If  our  Cor- 
respondent will  compare  the  contents  of  the 
Parts  sent  to  him  with  the  prices  announced, 
he  will  be  able  to  ascertain  the  accuracy  of  the 
charge. 
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»"  Quod  magis  ad  nos 


Pertinety  et  oeacire  malum  est,  agitamus. 


Hohat. 


ANOTHER  DEFENCE  OF  THE 
LORD  CHANCELLOR. 


populi  suprema  lex,"  freely  translated,  means, 
"  the  first  thing  a  man  should  do  is  to  pro- 
vide for  himself."  We  would  suggest  a 
Ik  noticing  very  lately  *  a  pamphlet  pro-  ^cond,  "  duke  est  disipere  in  loco ,"  which 
fearing  to  defend  the  Chancellor,  we  ven-  heiuS  interpreted  literally,  has  always  ap- 
teral to  express  our  surprise,  that  instead  Sff^,*0.^  j?  m^ai>  "  >tis  »weet  to  play 
of  one  he  had  not  one  hundred  defenders ; 
and  as  if  to  put  an  end  to,  or  at  any  rate  to 
lessen  our  wonder,  up  starts  another  cham- 
pion,1* who  lays  lance  in  rest,  and  insists 
on  proclaiming  to  the  world  that  his  Lord- 
ship is  the  most  peerless  peer  in  Christen- 
dom ;  the  which  we  confess  we  should  be 
less  inclined  to  dispute  with  his  present  de- 
fender, did  he  not  seem  to  labour  under  the 
prevalent  disease,  very  catching  just  now, 
which  for  the  time  has  obscured  his  judg- 
ment and  blinded  his  vision.  For  this  dis- 
ease, although  it  has  long  been  familiar  to 
all,  pathologists  have  as  yet  invented  no 
name, — and  it  is  only  known  by  its  symp- 
toms, one  of  which  Mr.  Glover  has  in  a 
very  alarming  degree, — we  mean  incoherent 
and  endless  praise  of  all  persons  in  office. 


the  fool  in  office ;"  and  we  must  say,  that 
if  ever  this  happy  consummation  of  a  man's 
pious  endeavours  were  deserved,  it  is  so 
in  the  present  instance.    As  we  are  anxious 
to  forward  the  good  work,  we  shall  collect 
some  of  the  plums  from  the  pudding,  in 
order  that  perchance  they  may  then  fall  into 
the  mouth  of  him  for  whom  they  are  de- 
signed. Thus  the  Chancellor  is  called  "  one 
of  the  first  and  most  successful  orators  of 
the  day/'  p.  2.    "  The  greatest  legal  re- 
former," p.  3.  •'  His  consummate  abilities 
are  equally  apparent  as  his  exemplary  as- 
siduity to  dispense  impartial  justice/'  p.  3. 
"  He  discharges  the  duties  of  his  exalted 
station  with  a  comprehension  of  judgment 
and  power  of  discrimination,  upon  the  im- 

mutable  grounds  of  truth,  right,  and  jus- 

The  former  pamphlet  was  barely  cemented  I  .tic?-"  P\ 3-     He  }*  "  eminently  skilled  in 


by  the  praise  of  Lord  Brougham;  but  in 
this,  euloginm  is  laid  on  with  a  trowel ;  and 
so  large  a  stock  of  this  good  stuff  has  Mr. 
Glover  at  command,  that  he  beplaisters  al- 
most every  person  who  comes  in  his  way 
with  it.  The  motto  in  his  title  page,  "  solus 

*  See  ante,  p.  193. 

b  LordBrougham'sLaw  Reforms,  and  Courts 
of  Local  Jurisdiction,  with  Practical  Reflec- 
tions on  the  Justice,  Policy,  and  Necessity  of 
establishing  new  Local  Courts  in  England,  and 
a  general  vindication  of  the  Lord  Chancellor. 
By  WOHam  Glover,  Esq.,  M.  A.,  of  the  Middle 
Temple,  Barrister  at  Law.  Ridgway  and  Sons. 

HO,  CLXXXV. 


jurisprudence,  legislation,  law,  and  equity, 
p.  3.     He  is  "  a  persuasive  first-rate  ora- 
tor." p.  3.    He  is  "  possessed  of  the  great- 
est professional  knowledge."  p.  3.     And 
after  ascribing  to  his  Lordship  every  imagin- 
able quality—"  Has  he  not,"asks  Mr.  Glover 
"  saved  the  suitors  96,000/.  per  annum  ?" 
p.  4.     He  is  next  likened  to  Aristides,  p.  5, 
whom  the  author  reminds  us  the  Athenians 
were  tired  of  hearing  called  the  Just.    And 
again,  in  p.  88,  he  is  an  Ajistides,  and  also 
a  Cato.     "  Like  Aristides  just;  like  Cato 
wise."    He  is  "  distinguished  for  learning, 
eloquence,  patriotism,  and  all  the  other  at- 
tributes requisite  to  discharge  the  highest 
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official  duties."  p.  64.     And  in  short,  in 
every  other  page  this  strain  is  continued. 

These  plums,  however,   being  selected, 
the  pudding  becomes  rather  unpalatable. 
The  recent  measures  for  the  reform  of  our 
laws  are  detailed,  but  no  additional  inform- 
ation is  given  :  the  old  and  often -answered 
arguments  in  favour  of  Local  Courts  are 
once  more  pressed  into  service ;  the  illus- 
trations are  trite,  and  the  style  heavy  and 
common-place.      In  p/12,  we  are  enter- 
tained with  an  account  of  an  action  for  a 
lamp,  in  which  Mr.  Glover  was  profession- 
ally concerned.     This  action  was,  it  seems, 
commenced  on  the  5th  of  November  1830, 
and  terminated  on  the  9th  of  November 
1832 ;  and  the  author  tells  us,  with  some 
complacency,  that  "in  February  1832,  he 
received  a  fee.  technically  denominated  a 
refresher ;"  and  this  action  involved  a  mat* 
ter  of  21.  10s. ;  but  Mr.  Glover  has  forgot- 
ten, that  if  the  Law  Amendment  Act,  which 
he  incorrectly  calls  "  Lord  Brougham's  Law 
Amendment  Act,"  had  then  been  in  opera- 
tion, he  would  never  have  received  his  re- 
fresher, but  his  cause  would  have  been  tried 
in  the  Sheriffs  Court,  or  some  other  exist- 
ing Local  Court  of  Record.     The  progress 
of  the  Local  Court  scheme  is  next  traced, 
and  one  of  Lord  Lyndhurst's  objections  to 
it  is  canvassed,  and  one  only — the  liability 
of  the  Local  Judges  being  influenced  by  pri- 
vate friendship;  and  this  is  answered  by 
asking,  "  why  should  it  not  equally  apply  to 
the  eighteen  honorable,   venerable,  consti- 
tutional, and  learned  Judges,  who  preside 
in  Westminster  Hall  ?    Do  they  not  mingle 
in  metropolitan  society  ?      Are  they  not 
often  conversant  with  the  subject  -matter  of 
causes  previous  to  its  being  submitted  for  their 
adjudication  ?     Constantly  required  to  dis- 
charge important  judicial  functions,  are  they 
not  thereby  obliged  to  reside  within  a  short 
distance  of  their  respective  Courts  ?     Are 
their  judgments,  when  propounded  in  the 
most  sacred  character,  ever  tarnished  by 
any  spot  which  can  stain,  or  any  blemish 
which  might  sully  the  crimson  purity  of 
their  robes }" 

Without  stopping  to  enquire  who  are  the 
eighteen  Judges  in  Westminster  Hall  who 
wear  crimson  robes,  we  have  only  to  say, 
that  Mr.  Glover  must  know  very  little  of 
life  and  Bociety  in  the  country >  if  he  sup- 
poses it  is  constructed  on  the  same  plan,  or 
foverned  by  the  same  rules,  as  those  of 
ondon.  In  the  latter,  no  man  knows  his 
next  door  neighbour ;  in  the  former,  he  is 
familiar  with  the  last  intrigue  of  Squire  A.'& 
footman,  who  lives  ten  miles  off.     A  me- 


tropolitan Judge,  if  he  decided  with  par- 
tiality, is  above  the  suspicion  of  it ;  a  local 
Judge,  if  he  be  another  Daniel,  cannot 
escape  from  the  charge  of  undue  bias. 
This  is  the  only  one  of  Lord  Lyndhurst's 
objections  to  the  Local  Court  scheme  which 
Mr.  Glover  has  attempted  to  remove,  and 
it  was  one  of  the  least. 

The  various  recent  acts  for  the  amend- 
ment of  the  law  are  next  discussed,  and  the 
part  of  the  speech  from  the  throne  approv- 
ing of  them,  delivered  in  last  August,  is 
quoted.  The  author  observes,  with  some 
ndivete',  "  Such  commendation  by  our  wise 
Monarch  must  prove  peculiarly  gratifying 
to  Lord  Chancellor  Brougham."  Perhaps 
Mr.  Glover  does  not  know  that  the  Royal 
speech  is  always  the  composition  of  the 
Ministers,  and  that  this  obliging  commendar 
tion  was,  in  all  probability,  written  by  the 
Lord  Chancellor  himself. 

The  merits  of  the  Local  Courts  of  Scot- 
land and  Ireland  are  next  dwelt  upon; 
which  have  been  frequently  proved  to  be 
fallacious,  and  which  rather  show  what  we 
should  shun,  than  what  we  should  follow. 
We  have  now,  we  believe,  noticed  every 
thing  worthy  to  be  mentioned  in  Mr. 
Glover's  pamphlet,  and  we  at  any  rate  de- 
mand his  thanks  for  making  hits  labours 
known  beyond  Mr.  Ridgway's  warehouse, 
where  we  fear  they  are  doomed  to  remain 
until  removed  by  the  sacrilegious  hands  of 
the  butterman  or  the  trunk-maker. 


THE  PROPERTY  LAWYER. 
No.  XXV. 


STATUTE   OF  FRAUDS, 

29  Car.  2.  c.  3.  s.  17. 

An  agent  who  signs  a  memorandum  of 
agreement  on  behalf  of  one  of  the  parties  un- 
der 29  Car.  2.  c.  3.  s.  17,  must  be  a  third  per- 
son, and  not  one  of  the  contracting  parties; 
IV right  v.  D*nnah9  2  Campb.  203 ;  and  it  hu 
been  held,  that  an  auctioneer's  signature  was 
not  sufficient,  where  he  sued  as  one  of  the  par- 
ties to  the  contract ;  Farebrother  v.  Simmon 

5  B.  &  Aid.  333 ;  and  Baron  HulUck  said, 
that  an  auctioneer's  clerk  who  writes  down  the 
name  of  the  buyer  in  his  presence,  is  Cke  agent 
or"  both  parties ;  *  Henderson  v.  BarnemU,  1  Y. 

6  J.  389 ;  but  this  last  opinion  was  not  called 
for  by  the  case.    Per  PctUetottjJ^  vatSird  ?. 
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Jkalter,  4  J3.  &  Ad.  446  ;  and  in  this 
ease  it  will  be  seen  tfcat  the  signature  by  a 
clerk  of  the  auctioneer  was  held  sufficient. 

Assumpsit  for  goods  sold  and  delivered,  and 
goods  bargained  and  fold.  Plea,  the  general 
issue.  At  the  trial  before  Littiedute,  J.,  at  the 
Hereford  Sprint;  A*3izes,  1832,  it  appeared 
that  the  goods  In  question  (wheat,  the  pro- 
perty of  one  Smith)  were  a  lot  sold  at  an  auc- 
tion, and  knocked  down  to  the  defendant  by 
the  plaintiff,  who  was  the  auctioneer,  at  a  price 
exceeding  10/.  The  course  pursued  at  this 
sale  was,  that  the  parties,  as  usual,  signified 
their  biddings  to  the  auctioneer,  who  repeated 
them  aloud ;  and  when  the  hammer  fell,  one 
Pitt,  who  attended  as  the  auctioneer's  clerk, 
called  out  the  name  of  the  purchaser,  and,  if 
the  party  assented,  made  an  entry  accordingly 
in  the  sale  book.  In  the  present  instance,  the 
auctioneer  having  named  the  defendant  as  the 
purchaser,  Pitt  said  to  him,  "  Mr.  Boulter,  it 
is  your  wheat;"  the  defendant  nodded,  and 
Pitt  made  an  entry  in  his  sight,  he  being  then 
within  the  distance  of  three  yards.  The  ques- 
tion was,  whether  a  note  or  memorandum  of 
the  bargain  had  been  made,  pursuant  to  2.9 
Car.  2.  c.  3.  s.  17,  by  the  party  to  be  charged, 
or  hit  agent  thereunto  lawfully  authorized.  A 
verdict  was  taken  for  the  plaintiff,  and  leave 
given  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  for  that  purpose, 

Denmam,  C.  J.  said — I  think  this  case  is  dis- 
tinguishable from  Wright  v.  Dannah9  2  Campb. 
201,  and  Farebrother  v.  Simmons,  5  B.  &  A. 
333  ;  and  it  appears  to  me,  that  the  clerk  was 
not  acting  merely  as  an  automaton,  but  as  a 
person  known  to  all  engaged  in  the  sale,  and 
employed  by  any  person  who  told  him  to  put 
down  his  name.  Without,  therefore,  interfer- 
ing with  the  cases  that  have  been  cited,  I  think 
this  rule  must  be  discharged. 

Lialedaie,  J.— With  respect  to  the  cases  re- 
tied  upon  in  support  of  the  rule,  there  is  cer- 
tainly a  difficulty  in  saying  that  a  purchaser 
shall  be  bound  by  a  contract,  or  not,  as  the  ac- 
tion is  brought  by  one  party  or  another.  It 
is  indeed  irregular  that  the  real  buyer  or  real 
eeller  should  make  the  other  party  his  agent  to 
sign  a  memorandum  under  the  statute;  but 
when  that  is  done  through  a  third  person  the 
objection  is  removed.  An  auctioneer  is  en- 
abled bylaw  to  sue  the  purchaser;  but,  accord- 
ing to  the  rule  insisted  upon  for  the  defendant, 
an  action  of  this  kind  could  not  be  maintained 

a  the  auctioneer.  I  think  that  a  clerk  em- 
jyed,  as  Pitt  was  in  this  case,  must,  in  an 
action  brought  by  the  auctioneer,  be  consi- 
dered as  his  agent  for  the  purpose  of  taking 
down  the  names,  and  also  as  the  agent  of  the 
several  persons  in  the  room  for  the  same  pur- 
pose, and  to  prevent  the  necessity  of  each  pur- 
chaser coming  to  the  table  to  make  the  entry 
for  himself. 

Taunton,  J.— I  very  much  agree  with  my 
brother  LUtledale  as  to  the  difficulty  in  Fare- 
troths*  v.  Simmons,  But  there  is  no  necessity 
to  onr-rnle  thai  case.  The  Chief  Justice  there 


says,  in  the  close  of  his  judgment,  *  fTriphi  v. 
fMnnah  fortifies  the  conclusion  at  which  I 
have  arrived,  viz.  that  the  agent  contemplated 
by  the  legislature,  who  is  to  bind  a  defendant 
by  his  signature,  must  be  some  third  person, 
and  not  the  other  contracting  party  on  the  re- 
cord." It  is  sufficient  distinction  between  that 
case  and  this,  that  in  the  former  the  auc- 
tioneer, whose  signature  was  relied  upon,  was 
the  party  suing;  here  the  signature  is  by  a 
third  person.  I  would,  however,  go  farther 
than  this.  Under  the  circumstances,  I  think 
Pitt  may  be  considered  to  have  been  the  agent 
of  the  vendor.  It  is  not  necessary  to  suppose 
that  the  vendor  rested  a  particular  confidence 
in  the  auctioneer  for  the  purpose  of  putting 
down  the  names  in  the  sale  book.  He  may 
be  taken  to  have  constituted  that  person  his 
agent  for  the  making  of  such  entries,  whom 
the  auctioneer  might  choose  to  appoint.  If 
so,  Pitt  was  agent  for  the  vendor,  and  also  for 
the  persons  in  the  room  who  saw  him  acting 
as  he  did  under  the  auctioneer,  and  by  their 
acquiescence  constituted  him  their  agent  for 
the  business  which  they  saw  him  performing. 
At  all  events  he  is  a  third  person,  and  not  a 
contracting  party  on  the  record.  Bird  v. 
Boulter,  4  B.  &  Ad.  443.    2  N.  &  M.  313. 


EXTENSION  OF  THE  COUNTY 
COURTS. 


I  think  the  extension  of  the  County  Courts' 
jurisdiction  would  be  of  great  benefit  to  the 
country.  The  first  process  in  the  County 
Court  is  a  summons,  which  need  not  be 
altered ;  the  second  an  attachment,  to  compel 
an  appearance.  This,  as  it  stands  at  present, 
can  only  be  executed  by  a  sheriff's  officer,  and 
the  fee  for  executing  it  is  5#.  Now  it  often 
happens  that  the  officer  has  to  go  10,  20,  or 
more  miles  for  this  5s. ;  hut  if  the  attachment 
was  executed  by  the  tythingman  or  constable 
of  the  tything  or  parish  where  the  defendant 
resides,  half  that  sum  would  be  sufficient  for 
executing  it ;  or  the  practice  of  the  Superior 
Courts  may  be  adopted,  by  personal  service  of 
the  summons,  and  an  affidavit  sworn  before  a 
commissioner  for  taking  affidavits  in  the  Su- 
perior Courts,  filed  thereof,  and  the  defendant 
served  with  notice  of  the  declaration,  as  in  the 
other  Courts :  this  I  think  would  be  preferable 
to  the  proceeding  by  attachment. 

The  practice  in  the  County  Court,  after  an 
appearance,  is  similar  to  the  practice  in  the 
Superior  Courts,  except  that  a  defendant  can 
plead  but  one  plea ;  and  this  Court,  I  apprt> 
nend,  cannot  grant  a  new  trial — it  is  not  a 
Court  of  Record.  On  a  judgment  obtained,  the 
process  is  a  levari,  which  at  present  must  also 
be  executed  by  a  sheriff's  officer.  Now  I  think 
it  would  be  a  saving  in  expense  if  this  present 
were  executed  by  the  constable  or  tythingman, 
or  by  any  person  with  whom  the  party  entitled 
to  die  process  may  choose  to  intrust  the  exe- 
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cution  of  it,  and  name  to  the  officer  of  the 
Court  who  is  to  issue  it. 

The  fees  for  pleadings  in  this  Court  are  very 
low ;  formerly  for  declarations,  pleas,  replica- 
tions, and  issues,  they  were  only  1*.  each,  but 
1  think  they  are  now  a  little  advanced. 

The  £reat  expense  of  trying"  a  cause  in  this 
Court  is  that  of  taking  the  witnesses  to  and 
from  the  Court,  sometimes  at  the  distance  of 
40  or  50  miles,  to  recover  a  debt  of  4*.  or  5s. ; 
for  although  no  man  would  commence  a  suit 
for  so  small  a  sum  if  he  thought  his  debtor 
would  contest  it,  and  compel  him  to  go  to 
trial,  yet  knowing  the  sum  to  be  justly  due 
to  him,  and  supposing  that  it  will  be  paid  on 
the  service  of  the  summons,  he  commences 
the  action,  and  if  the  defendant  appears  to  it 
the  plaintiff  must  proceed,  or  submit  to  be  non- 
prosed  and  pay  the  defendant's  costs; — he 
therefore  proceeds  to  trial  in  his  own  defence, 
rather  than  submit  to  lose  his  just  debt  and  pay 
costs  to  the  defendant. 

The  expense  of  witnesses  travelling  so  far 
may  be  saved  if  the  Courts  were  holden  at  dif- 
ferent parts  of  the  county,  and  the  parties 
allowed  to  try  their  causes  at  the  Courts  holden 
nearest  to  the  place  where  the  witnesses 
reside. 

I  apprehend  that  the  Courts  Baron,  in 
manors  where  there  are  Courts  Baron,  have  at 
present  a  right  to  hold  pleas  of  debt  to  the 
amount  of  40*.,  similar  to  that  of  the  County 
Court. 

Now  if  the  powers  of  these  Courts  were 
extended  to  5/.  or  10/.,  and  their  jurisdiction 
extended  beyond  the  limit  of  the  manors  to 
certain  districts  not  exceeding  a  reasonable 
number  of  miles  in  the  same  county,  and  the 
lords  held  their  Courts  once  in  three  weeks, 
a  small  debt  would  be  recovered  at  a  far  less 
expense  than  would  be  incurred  by  a  suit  in 
the  County  Court  holden  at  a  greater  distance, 
and  woula  be,  of  course,  of  great  advantage  to 
all  who  reside  within  the  jurisdiction  of  a 
Court  Baron.  But  a  creditor  should  have  his 
option  of  suing  in  this  or  the  County  Court, 
and  the  proceedings  should  be  subjected  to 
revision  and  correction  by  the  County  Court, 
and  the  proceedings  in  the  County  Court  still 
controuled  by  one  of  the  Superior  Courts. 
Each  of  these  Courts  should  have  power  to 
grant  a  new  trial,  and  any  party  depositing  or 
giving  security  for  costs,  or  for  damages  and 
costs,  if  damages  have  been  found  by  a  jury, 
should  be  at  liberty,  before  execution,  to  appeal 
from  the  Court  Baron  to  the  County  Court, 
and  from  the  County  Court  to  one  of  the 
Superior  Courts. 

As  the  law  now  stands,  both  parties  in  a  suit 
must  reside  in  the  same  county,  for  there  are 
no  means  of  compelling  a  defendant  who  re- 
sides out  of  the  county  where  an  action  is  com- 
menced, to  appear  to  it ;  but  if  the  process  of 
the  County  Court  in  one  county  were  to  extend 
into  any  other,  there  would  be  a  complete 
remedy  for  this  defect.  The  process  of  a 
Court  Baron  should  be  allowed  to  run  into  any 
*  part  of  the  county  in  which  the  manor  is 
situated. 


The  proceedings  in  replevin  stiould  I  think 
be  altered.  At  present  a  replevin  can  only  be 
obtained  from  the  sheriff,  at  the  distance  per- 
haps of  40  or  50  miles,  or  of  one  of  his  deputies, 
specially  appointed  under  the  statute.  This  is 
not  only  attended  by  great  expense,  but  the 
occasion  of  great  delay.  Now  it  would  be  a 
saving  in  expense,  and  facilitate  a  re-delivery  of 
the  goods  distrained,  if  a  magistrate  were  au- 
thorized to  make  the  replevin,  taking  the  same 
security  as  the  sheriff  is  now  authorised  and 
bound  to  take,  or  depositing  the  sum  distrained 
for,  and  a  sum  as  security  for  costs,  as  is  now 
the  law  in  regard  to  arrests  in  civil  actions ;  for 
it  may  happen  that  the  owner  of  the  goods  dis- 
trained may  be  able  to  make  the  deposit  when 
he  may  not  be  able  to  procure  persons  to  be- 
come bound  for  him. 

Y.  Z. 

[We  shall  be  glad  to  receive  the  letter  men- 
tioned by  our  correspondent,  if  it  has  not  al- 
ready been  published.    Ed.] 


NOTES 
ON  THE  NEW  COMMON  LAW  RULES 
OF  PRACTICE. 


*N  our  last  number  we  presented  our  read" 
er8  with  theGeneral  Rules  for  the  Regulation 
°f  Practice  in  the  Common  Law  Courts 
and  the  Courts  of  Error  in  the  Exchequer 
Chamber.  These  Rules  have  been  made 
under  the  authority  of  the  1 1  G.  4,  and  J  W. 
4,  §  11,— the  words  of  which  are,  "  that  in 
all  cases  relating  to  the  practice  of  any  of 
the  Courts  of  King's  Bench,  Common  Pleas, 
or  Exchequer,  in  matters  oyer  which  the 
said  Courts  have  a  common  jurisdiction,  or 
of  or  relating  to  the  practice  of  the  Court  of 
Error  before  mentioned,  it  shall  be  lawful  for 
the  Judges  of  the  said  Courts  jointly,  ox  any 
eight  or  more  of  them,  including  the  Chiefs  of 
each  Court,  to  make  General  Rules  and  Or- 
ders for  regulating  the  Proceedings  of  all  the 
said  Courts."  Pursuant  to  our  usual  plan, 
we  sball  proceed  to  point  out  the  changes 
effected  in  Practice  by  those  Rules.  The 
first  Rule  is  in  these  terms : 

"  No  demurrer,  nor  any  pleading  subse- 
quent to  the  declaration,  shall  in  any  case 
be  filed  with  any  officer  of  the  Court,  but 
the  same  shall  always  be  delivered  between 
the  parties." 

Previous  to  this  Rule,  in  the  King's  Bench, 
general  demurrers  to  the  declaration  must 
have  been  delivered  to  the  plaintiff's  attor- 
ney ;  but  special  demurrers,  or  general  de- 
murrers after  special  pleas,  must  have  been 
filed  in.  the  office  of  the  Clerk  of  the..  Papers, 
who  made  copies  of  them.  A  general  de- 
murrer as  to  part  of  a  declaration,  and  the 
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general  issue  as  to  the  rest,  or  a  general  de- 
murrer to  a  plea  of  nil  debet  in  an  action  of 
debt  on  bond,  must  have  been  delivered  to 
the  opposite  party,  and  not  filed  with  the 
Clerk  of  the  Papers.  (5  B.  &  C.  766.  8 
D.  &  R.  609.    S.  C.) 

In  the  Common  Fleas  all  demurrers,  whe- 
ther general  or  special,  might  have  either 
been  filed  in  the  Prothonotary's  office  or  de- 
livered to  the  opposite  attorney.  (Imp.  C. 
P.  298,  7th  ecL  See  1  Tidd.  Prac.  696, 
9th  ed.) 

In  the  King's  Bench,  the  general  issue 
was  delivered  or  entered  in  the  General  Is- 
sue Book,  kept  by  the  Clerk  of  the  Judg- 
ments. The  pleas  of  plene  administravit, 
bankruptcy  in  the  defendant,  a  special  non 
est  factum  solvit  ad  diem,  comperuit  ad  diem 
to  a  bail  bond,  or  ml  tiel  record  to  an  action 
on  a  judgment  or  recognizance  ;  in  covenant, 
when  the  plea  concludes  to  the  country; 
and  in  trespass,  son  assault  demesne,  liberum 
tenementum,  or  not  guilty  to  a  new  assign- 
ment, were  delivered  to  the  plaintiff's  at- 
torney and  not  entered  in  the  General  Issue 
Book,  or  filed  in  the  office  of  the  Clerk  of 
the  Papers.  If  they  were  entered  or  filed, 
the  plaintiff  was  not  bound  to  notice  them, 
bat  might  sign  judgment  as  for  want  of  a 
idea.  All  pleas  and  demurrers  upon  writs 
of  error  ought  also  to  be  delivered  in  the 
King's  Bench.  By  a  rule  of  that  Court,  no 
pleas  could  be  delivered  after  ten  o'clock  at 
night.  The  general  rule  was,  with  the  above 
exceptions,  that  all  special  pleas  must  be 
filed  in  the  office  of  the  Clerk  of  the  Papers, 
who  made  copies  of  them,  if  required,  for 
the  plaintiff's  attorney.  So  also,  all  double 
pleas  most  have  been  filed,  and  not  merely 
delivered  to  the  plaintiff's  attorney,  though 
two  pleas  were  pleaded,  which  separately 
need  only  have  been  delivered. 

In  the  Common  Pleas,  all  pleas,  whether 
general  or  special,  might  either  have  been 
delivered  to  the  plaintiff's  attorney,  or  filed 
with  the  Prothonotaries.  See  1  Tidd's  Prac. 
671,  9th  ed. 

With  respect  to  replications,  when  the 
plea  was  entered  in  the  General  Issue  Book, 
or  delivered  to  the  plaintiff's  attorney,  the 
replication  should  in  all  cases  in  the  King's 
Bench  have  been  delivered  to  the  defend- 
ant's attorney,  otherwise  it  should  have  been 
filed  in  the  office  of  the  Clerk  of  the  Papers, 
and  a  similiter  to  the  general  issue  must 
have  been  delivered,  or  the  defendant  would 
have  been  entitled  to  sign  judgment  of  non 
pro*. 

Replications  in  the  Common  Pleas  were 
either  filed  in  the  Prothonotary's  office,  or 
delivered  to  the  defendant's  attorney.  .  f 


As  to  rejoinders  in  the  King's  Bench, 
they  must  be  delivered  to  the  plaintiff's  at- 
torney or  filed  in  the  office  of  the  Clerk  of 
the  Papers,  in  like  manner  as  the  replica- 
tion. 

In  the  Common  Pleas  they  were  filed  with 
the  Prothonotaries. 

With  regard  to  the  surrejoinder,  rebutter, 
and  surrebutter,  they  were  filed  or  delivered 
according  to  the  same  rules  as  the  replica- 
tion and  rejoinder.  See  1  Tidd.  Prac.  693. 
9th  ed. 

A  question  will  arise  upon  this  rule,  as  to 
the  time  of  the  day  at  which  these  various 
pleadings  and  demurrers  are  to  be  delivered. 
The  rule  1  Reg.  Gen.  H.  T.  2  W.  4.  s.  50, 
only  speaks  of  the  service  of  rules  and  or- 
ders; and  notices  will  not  apply  to  such 
cases.  The  latter  rule,  however,  prescribing 
that  the  service  should  be  before  nine  o'clock 
at  night,  it  is  conceived  that  the  safer  course 
will  be  to  deliver  all  demurrers  and  plead- 
ings before  that  hour. 

The  second  rule  is  in  these  terms : 

"  In  the  margin  of  every  demurrer,  be- 
fore it  is  signed,  by  counsel,  some  matter  of 
law  intended  to  be  argued,  shall  be  stated : 
and  if  any  demurrer  shall  be  delivered  with- 
out such  statement,  or  with  a  frivolous 
statement,  it  may  be  set  aside  as  irregular, 
by  the  Court  or  a  Judge,  and  leave  may  be 
given  to  sign  judgment  as  for  want  of  a 
plea.  Provided,  that  the  party  demurring 
may  at  the  time  of  the  argument,  insist 
upon  any  further  matters  of  law,  of  which 
notice  shall  have  been  given  to  the  Court, 
in  the  usual  way." 

The  directions  of  this  rule  are  quite  new. 
It  is  conceived,  however,  that  it  is  unim- 
portant whether  the  matters  of  law  intended 
to  be  argued  are  stated  in  the  margin  of  the 
demurrer  before  or  after  the  signature  by 
co'zisel,  provided  at  the  time  of  delivery  to 
the  opposite  party  it  is  so  stated ;  for  the 
penalty  only  accrues  when  the  demurrer  is 
delivered  without  such  statement,  or  with 
a  frivolous  statement. 

The  proviso  of  the  rule  saves  to  parties 
demurring,  the  power  of  marking  the  ex- 
ceptions intended  to  be  insisted  on,  on  ar- 
gument, in  the  margin  of  the  paper  book. 

The  following  is  the  third  Rule : 

"  No  Rule  for  joinder  in  demurrer  shall 
be  required,  but  the  party  demurring  may 
demand  a  joinder  in  demurrer,  and  the  op- 
posite party  shall  be  bound  within  four 
days  after  such  demand,  to  deliver  the  same, 
otherwise  judgment." 

Before  this  Rule,  when  either  party  de- 
murred, in  the  King's  Bench,  he  obtained  a 
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rule  from  the  Master,  and  entered  it  with 
the  Clerk  of  the  Rules  for  the  purpose  of 
compelling  the  opposite  party  to  join  in 
demurrer,  and  afterwards  served  a  copy  of 
the  Rule  upon  the  opposite  party. 

In  the  Common  Fleas,  the  rule  to  join  in 
demurrer  was  given  with  the  secondaries, 
in  the  like  manner  as  the  rule  to  plead. 
See  1  Tidd.  Prac.  196,  ed.  9. 

The  fourth  Rule  is  as  follows : 

"  To  a  joinder  in  demurrer  no  signature 
of  a  Serjeant  or  other  counsel  shall  be  ne- 
cessary, nor.  any  fee  allowed  in  respect 
thereof." 

Formerly  the  signature  of  counsel  was 
not  necessary  in  the  King's  Bench  to  a 
joinder  in  demurrer;  but  in  the  Common 
Pleas  it  was  requisite  that  it  should  be 
signed  by  a  Serjeant. 

The  following  are  the  terms  of  the  Fifth 
Rule : 

"  The  Issue  or  Demurrer  Book  shall  on 
all  ocsasions  be  made  up  by  the  suitor,  his 
attorney  or  agent,  as  the  case  may  be,  and 
not  as  heretofore,  by  any  officer  of  the 
Court." 

Formerly,  in  the  King's  Bench*  in  every 
action  wherein  the  defendant  pleaded  the 
general  issue,  or  demurred  generally  to  the 
declaration ;  on  a  plea  oiplene  ad»nini*travit 
by  an  executor  or  administrator;  in  debt 
when  the  defendant  pleaded  a  special  non 
est  factum,  comperuit  ad  diem  to  a  bail 
bond,  or  nui  tiel  record  to  an  action  on  a 
judgment  or  recognizance;  in  covenant 
when  his  plea  concludes  to  the  country; 
and  in  trespass  when  he  pleaded  son  assault 
demesne,  liberum  tenementum,  or  not  guilty 
to  a  new  assignment ;  the  issue  was  made 
up  by  the  attorneys,  who  likewise  make  up 
all  issues  and  demurrers  upon  writs  of  error, 
scire  facias,  and  audita  querela,  and  replead- 
ers, or  other  matters  formerly  entered  of 
record.  And  upon  a  general  demurrer  to 
a  plea  of  nil  debet,  in  an  action  of  debt  on 
bond,  the  demurrer  book  is  made  up  by  the 
plaintiff's  attorney,  and  not  by  the  Clerk 
of  the  Papers.  In  all  other  cases  in  the 
King's  Bench  the  issue,  or  as  it  is  commonly 
termed,  the  paper  book ;  or  upon  an  issue  in 
law,  the  demurrer  book,  is  made  up  by  the 
Clerk  of  the  Papers,  who  charges  the  plain- 
tiff's attorney  eight  pence  per  foiio  for  the 
whole  book,  and  four  pence  per  folio  for  all 
the  pleadings  subsequent  to  the  declaration, 
of  which  the  plaintiff's  attorney  furnished 
him  with  a  copy. 

In  the  Common  Pleas,  the  issue  is  in  all 
cases  made  up  by  the  plaintiff's  attorney ; 
or,  in  country  causes,  by  his  agent. 
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The  following  is  the  .sixth  rule : 

"  No  motion  or  rule  fox  a  concilium  shall 
be  required ;  but  demurrers,  as  well  as  aB 
special  cases,  and  special  verdicts,  shall]  be 
set  down  for  argument,  at  the  request  of 
either  party,  with  the  Clerk  of  the  Roles  in 
the  King's  Bench  and  Exchequer,  and  a  Se- 
condary in  the  Common  Pleas,  upon  pay- 
ment of  a  fee  of  one  shilling,  and  notice 
thereof  shall  be  given  forthwith  by  such 
party  to  the  opposite  party." 

Before  this  rule  it  was  a  motion  of  course 
in  the  King's  Bench,  only  requiring  coun- 
sel's signature  for  a  concilium.    The  record 
was  taken  to  the  Clerk  of  the  Papers,  who 
marked  it  "  read,"  and  signed  the  initials 
of  his  name  on  the  motion  paper.    This 
was  carried  to  the  Clerk  of  the  Rules,  who 
accordingly  drew  up  the  rule  for  a  con- 
cilium thereon.     It  was  a  four  day  role, 
and  then  the  cause  was  entered  for  argu- 
ment with  the  Clerk  of  the  Papers.     It  was 
decided  not  to  be  necessary  to  serve  the 
rule  for  a  concilium  upon  demurrer  in  the 
King's  Bench,  or  to  give  notice  of  putting 
it  in  the  paper,  as  it  was  strictly  the  de- 
fendant's duty  to  search,  as  he  must  e.vpect 
the  plaintiff  would  proceed.     It  was*  how- 
ever, usual  in  practice,  to  werve  a  copy  of 
the  rule  on  the  defendant's  attorney ;  and 
it  would  appear  that  it  ought  to  have  been 
served  when  there  was  a  real  demurrer. 

In  the  Court  of  Common  Pleas,  the  re* 
cord  was  brought  into  Court  by  the  Clerk 
of  the  Dockets  on  moving  for  a  concilium, 
which  was  a  motion  of  course,  requiring 
only  a  Serjeant's  hand.     The  motion  paper 
was  handed  to  one  of  the  Secondaries,  and 
he  marked  the  roll  as  read  in  Court.    After- 
wards the  rule  was  drawn  up  with  the  Se- 
condary, and  a  copy  served  on  the  opposite 
attorney.     At  the  time  of  drawing  up  the 
rule  the  Secondary  set  down  the  cause  in 
the  Court-book. 

We  shall  conclude  our  remarks  in  the 
next  number. 

^^^—  |»  ■    1111  I     I        ■  ■  ■      i  ■   ■  1—^—        ii  -    - 

SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XL. 


POWER  OP  BBLECT  VESTRY. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
The  case  of  Bennett  v.  Edwards* 
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action  of  debt  for  the  penalty  of  20/.,  for  re- 
fusing inspection  of  a  poor  rate.  The  defend- 
ant was  sued  as  an  assistant  overseer,  appointed 
at  (i  select  vestry,  and  a  verdict  was  found 
against  hiin.  By  the  59  0. 3.  c.  12.  §  I ,  a  select 
vestry  may  he  "  appointed  by  the  inhabitants  of 
any  parish  in  vestry  assembled,"  and  at  the  end 
of  this  section  the  offices  of  the  select  vestry 
are  enumerated,  bat  the  power  to  appoint  an 
assistant  overseer  is  not  mentioned  as  one  of 
them.  By  §  7  it  is  declared,  that  "  it  shall  be 
lawful  for  the  inhabitants  of  any  parish,  in 
vestry  assembled,  to  nominate  and  elect  any 
discrete  person  to  be  an  assistant  overseer." 
Has  the  select  vestry,  under  the  clause  from 
which  this  extract  is  taken,  the  power  to  elect 
an  assistant  overseer,  is  the  question  ?  In  Ben- 
nett v.  Edtrards,  it  was  taken  for  clear  law,  that 
they  may  :  to  me  it  seems  equally  plain  they 
could  not. 

By  the  first  section,  power  is  given  to  the  in* 
habitants  in  vestry  to  establish  a  select  vestry ; 
and  by  §  7,  an  assistant  overseer  may  be  ap- 
pointed, and  his  appointment  revoked — by 
whom  ?— plainly  by  a  general  and  not'  a  select 
vestry ;  for— observe  the  difference  of  phrase- 
ology-—the  opjHtintment  is  to  be  made  and  re- 
voked "  by  the  inhabitants  in  vestry,"  and  mt 
•  by  "  the  vestry  or  select  vrstry ;"  but  after  the 
appointment  made,  and  the  assistant  overseer's 
security  giveu  by  bond,  on  breach  of  the  con- 
dition," the  bond  is  to  be  put  in  suit  by  the 
direction  of  whom  ? — "  by  the  direction  of  the 
vestry  or  select  cestry,  for  the  benefit  of  the 
parish."  Now,  if  it  were  designed  that  a 
select  vestry  should  have  the  power  to  appoint 
or  revoke  the  appointment  of  an  assistant 
overseer,  would  not  that  power  be  expressly 
given,  seeing  that  it  was  deemed  necessary,  in  a 
subsequent  part  of  the  same  clause,  expressly  to 
give  it  the  power  of  putting  the  bond  in  suit  ? 
And  U  it  not  surprising,  that  it  should  be  tacitly 
admitted  by  the  Court  and  counsel,  in  Dennett 
v.  Edwards,  that  the  office  of  an  assistant  over- 
seer could  be  created  by  a  select  vestry  ? 

I  forbear  to  extend  these  remarks  further 
than  to  observe,  that  if  the  power  to  elect  an 
assistant  overseer  is  transferred  upon  the  ap- 
pointment of  a  select  vestry,  from  the  general 
vestry  to  the  select  vestry,  the  select  vestry 
must"  have  the  power,  under  §§  8,  9,  10,  to 
build,  sell,  and  hire  workhouses,  and  generally 
to  do  a  variety  of  acts  which  it  is  expressly 
declared  shall  be  done  by  the  inhabitant*  iu 
vestry  aasembled ;  which  power  I  cannot  think 
it  was  designed  should  be  delegated  to  the 
select  vestry,  although*  as  it  appears  to  me,  the 
case  of  Bennett  v,  Edwards  is  an  authority  to 
the  contrary. 

You  will  admit  it  to  be  important  to  many  of 
the  readers  of  the  Legal  Observer,  that  the 
powers  of  a  select  vestry,  appointed  under  this 
act,  should  be  defined  and  understood)  and 
this  I  trust  will  be  deemed  a  sufficient  apology 
for  referring  these  remarks  to  the  judgment  of 
iss  editor.  F.  W. 


RECOVERY  OF  COLONIAL  PROPERTY. 

Mr  Editor, 

Will  you  or  some  one  of  your  correspondents 
favour  me  with  an  opinion  as  to  the  best  mode 
of  enabling  two  persons,  now  resident  in  Ca- 
nada, to  receive  their  share  of  the  residue  of  an 
intestate's  estate,  so  as  to  render  it  at  once  safe 
for.  and  obligatory  on  the  administrators,  to 
pay  them. 

Should  there  be  any  approved  precedent  for 
a  release,  and  for  a  power  of  attorney,  I  shall 
feel  obliged  by  their  being  pointed  out,  and 
shall  at  the  same  time  be  grateful  for  informs' 
tion  as  to  the  best  mode  of  getting  them  exe- 
cuted so  as  to  avoid  cavil. 

The  parties  to  receive  the  money  are  bro- 
thers, and  are  now  deliberating  whether  it  will 
be  less  expensive  for  one  of  them  to  come  to 
England,  than  to  send  over  documents  to  a 
brother,  or  some  third  person  residing  here. 

General  information  on  this  subject  will,  I 
apprehend,  benefit  more  than  myself;  for  in 
these  emigrating  times  the  question  must  fre- 
quently arise.  J.  D. 

A   GENERAL   REGISTRY. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
Your  correspondent  W,  B.  J.  in  congratu-« 
lating  the  public  and  the  profession  upon  the 
Report  of  the  Commissioners  on  the  subject  of 
a  General  Registry  of  Deeds,  expresses  sur- 
prise "  that  so  intelligent  a  journal  as  yours 
should  be  against  so  great  an  improvement ;" — 
in  other  words,  that  it  should  difter  with  him. 
He  answers  your  invitation  to  comment,  seizes 
his  pen  with  alacrity,  and  proceeds  to  an  ex- 
ample, and  as  he  seems  to  imagine,  one  unan- 
swerable. His  "  alacrity,"  however,  has  be- 
gotten a  crudencss  and  obscurity  on  a  subject 
requiring  grave  and  clear-sighted  deliberation, 
which  perhaps  a  little  less  of  "  alacrity"  might 
have  saved  your  journal  the  insertion  and  its 
readers  the  perusal.  In  the  example  he  ad- 
duces, it  is  almost  useless  to  tell  professional 
readers,  if  the  precaution  which  every  pur- 
chaser or  mortgagee  should  take — namely,  an 
inspection  of  the  title  deeds  (which,  of  course, 
were  in  the  hands  of  the  purchaser  of  the 
estate) — had  been  taken,  your  correspondent's 
case  would  not  have  existed.  As  your  corre- 
spondent seems  somewhat  in  the  dark  as  to  the 
objections  to  the  measure,  1  hope  shortly  to 
forward  to  you  a  few  comments  which  may 
place-  the  question  in  a  fair  state  for  discus- 
sion. G.  D. 


SUPERIOR  COURTS. 


\ 


Vuotn  Chancellor. 

PRACTICE. — NEW  ORDERS  IN   CHANCERY. 

An  applieation  for  leave  to  amend  may  stilt 
be  made  to  this  or  either  of  the  other  Courts 
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of  Chancery,  notwithstanding  the  enact- 
mcnt  in  sections  13  4*  14' 0/"  the  act  3  Sf  4 
IF.  4.  c.  SJ4,  and  the  New  Orders  made 
pursuant  to  that  act. 

Mr.  Kenyan  Parker  applied  to  the  Lord 
ChanefUnt  for  an  order  for  leave  to  amend  the 
plaintiff's  bill.  It  was  the  first  order  for  leave 
to  amend,  and  he  conceived  that  he  was  en- 
titled to  it  as  of  course,  according  to  the  1 3th 
of  the  New  Orders  of  1831 ;  but  the  Vice  Chan- 
cellor, to  whom  he  had  just  then  applied,  re- 
fused to  grant  it,  observing,  that  he  was  in- 
dined  to  be  of  opinion  that  the  jurisdiction  of 
the  Court  was  taken  away — except  upon  appeal 
from  the  Masters  in  these  matters — and  trans- 
ferred to  the  Masters  in  Chancery  by  the  new  act, 
and  the  orders  lately  issued  pursuant  thereto,  for 
regulating  the  practice  of  the  Court.  Having 
referred  to  the  two  sections  of  the  act,*  and  to 
the  20th  of  the  new  Orders,b  isssued  on  the 
21st  of  December,  Mr.  Parker  submitted,  that 
in  the  true  construction  of  them  they  did  not 
affect  the  jurisdiction  of  the  Court  as  to  orders 
to  amend  as  of  course. 

The  Ijord  Chancellor  said  he  would  confer 
with  the-  other  Judges  of  the  Court  of  Chan- 
cery upon  the  construction  of  the  sections  of 
the  act,  and  of  the  order  referred  to,  and  would 
state  the  result  on  a  future  day. 

His  Lordship,  on  a  subsequent  day,  said  he 
had  conferred  with  the  Master  of  the  Roils 
and  Vice  Chancellor,  and  they  came  to  the 
opinion  that  the  Judges  of  the  Court  had  still 
jurisdiction  to  grant  applications  of  course. 
His  Lordship  referred  to  the  words  of  the  sec- 
tions, enacting  that  the  Masters  "  shall  hear 
and  determine  all  applications,"  &c,  and  ob- 

*  The  13th  section  enacts, "  that  the  Masters 
in  Ordinary  of  the  High  Court  of  Chancery, 
shall  hear  and  determine  all  applications  for 
time  to  plead,  answer,  or  demur,  and  for  leave 
to  amend  bills,  and  for  enlarging  publication, 
and  all  such  other  matters  relating  to  the  con- 
duct of  suits  in  the  said  Court,  as  the  Lord 
Chancellor,  with  the  advice  and  assistance  of 
the  Master  of  the  Rolls  and  the  Vice  Chancel- 
lor, or  one  of  them,  shall  by  any  general  or- 
der or  orders  direct,  in  such  manner  and  under 
such  rules  and  regulations  as  by  any  general 
order  or  orders,  to  be  also  issued  by  the  Lord 
Chancellor,  with  the  advice  and  assistance 
aforesaid,  shall  be  directed ;  and  that  it  shall 
be  lawful  for  either  party  to  appeal,  by  motion, 
from  the  order  made  on  such  application,  to 
the  Lord  Chancellor,  Master  of  the  Rolls,  or 
Vice  Chancellor,  and  that  the  order  made  on 
such  appeal  shall  be  final  and  conclusive-*' 

The  14th  section  enacts,  "  that  no  such  ap- 

Elication  as  above  mentioned  shall  in  future  be 
eard  by  any  of  the  Judges  of  the  said  Court 
of  Chancery,  except  on  appeal,  as  hereinbefore 
mentioned.  jl        j 

b  The  20th  of  the  New  Orders  directs^'  th& 
all  special  applications  for  leave  to  withdraw 
replication,  as  well  as  to  amend  bill,  shall  be 
heard  and  determined  by  such  Master  in  rota- 
tion," &c.  &c. 


served,  that  as  in  an  application  for  an  order 
of  course  for  leave  to  amend,  there  was  nothing 
to  "  determine,"  such  application  did  not  ne- 
cessarily come  within  that  class  of  application*, 
which  the  14th  section  excluded:  from  the 
Court,  except  upon  appeal  from  the  Masters. 
This  construction  was  consistent  with  and 
borne  out  by  the  term  "  special  applications;' 
used  in  the  20th  of  the  New  Orders. 

The  Vice  Chancellor,  on  the  same  day,  said, 
in  reference  to  the  same  matter,  that  he  had 
just  come  from  a  consultation  with  the  Lord 
Chancellor  and  Master  of  the  Rolls,  upon  the 
question  as  to  whether  the  Judges  of  the  Court 
of  Chancery  had  still  jurisdiction  to  grant  mo- 
tions of  course  with  respect  to  the  amending 
of  bills,  &c.    His  Honor,  after  stating  the  sec- 
tions of  the  act,  and  the  20th  of  the  New  Or- 
ders,  said  the  Lord  Chancellor,  the  Master  of 
the  Rolls,  and  himself  were  of  opinion,  after  a 
careful  consideration  of  them,  that  the  right 
construction  of  them,  taken  together,  was, 
that  the  jurisdiction  of  the  Judges  of  the  Court 
to  hear  and  grant  such  motions,  still  remaiued 
with  them,  and  the  Court  would  continue  to 
entertain  such  motions  of  course,  and  make 
orders  on  them,  as  it  did  before  the  act. 

Cullingworth  v.  Grundy,   at  Westminster, 
January  14th  and  18th,  1834. 


WILL. — CONSTRUCTION. — AB80LUTE  INTE- 
REST. 

A  gift  to  A.  and  B.,  when  and  if  they  respec- 
tively attain  twenty-one,  free  from  the  &tn- 
trout  of  their  husbands,  and  in  case  of their 
deaths,  having  children  or  a  child,  the  said 
gift  to  go  to  the  children  or  child  of  stick 
of  them  so  dying :  Held,  thai  the  gift 
vested  absolutely  in  the  legatees,  on  attain- 
ing the  age  of  twenty-one  years. 

This  was  an  appeal  from  a  decree  of  the 
Master  of  the  Rolls,  upon  the  construction  of 
a  clause  in  a  will,  which  was  in  the  following 
words  :— 

"  I  give  and  bequeath  to  my  two  nieces, 
Catherine  and  Mary  Home,  the  sums  of  2001)/. 
to  each  of  them,  when  and  if  they  shall  attain 
the  age  of  twenty-one  years  respectively ;  and 
which  said  legacies  to  my  said  two  nieces  I 
give  to  them,  to  their  ana  each  of  their  sepa- 
rate uses,  free  from  the  controul  of  their  hus- 
bands ;  and  in  case  of  the  death  of  my  said 
nieces  leaving  children  or  a  child,  I  give  and 
bequeath  the  said  sums  to  the  children  <>r 
child  of  such  of  my  said  nieces  so  dying.*'    In 
a  residuary  clause  the  testator  gave  "  the  re- 
sidue of  his  personal  estate  and  effects  unto 
his  said  nieces  in  equal  shares  for  their  lives, 
and  from  and  after  the  decease  of  either,  tlicn 
her  share  to  be  equally  divided  amongst  her 
children." 

One  of  the  nieces,  on  attaining  her  age  of 
twenty-one  years,  filed  a  bill  against  the  cxe- 
tors  of  the  will,  and  prayed  that  the  trust*  of 
the  same  might  be  carried  into  effect,  smd  that 
it  be  declared  that  she  took  an  absolute  inte- 
rest in  the  first  bequest  of  2000/. 

The  Master  of  the  Rolls,  before  whom  the 
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cause  came  on  for  hearing,  was  of  opinion,  that 
though  the  nieces 'had  arrived  at  their  ages  of 
twenty-oue,  they  did  not  take  a  vested  interest 
absolutely  in  the  legacies* 

Sir  Edward  Sugden  and  Mr.  Moore  submit- 
ted that  his  Honor's  decision  was  not  war- 
ranted by  the  context  of  the  will,  nor  by  au- 
thority of  cases.  The  residuary  clause  was 
conclusive  of  the  testator's  intention,  and  also 
of  his  knowledge  of  the  distinction  between 
an  absolute  and  a  life  interest  In  that  clause 
he  gave  his  nieces  the  residue  of  his  personal 
estate  in  equal  shares,  during  their  lives.  No 
such  words  were  to  be  found  in  the  other 
clause;  and  the  true  construction  therefore 
was,  that  the  legacy  of  2000/.  was  given  abso- 
lutely. There  were  several  decided  cases  in 
direct  opposition  to  his  Honor's  decision  in 
this,  and  one  of  them  was  a  decision  by  his 
Honor  when  he  was  Vice  Chancellor,  in  the 
case  of  Slade  v.  Milner*  There,  upon  a  be- 
quest to  M.  Slade  of  certain  stock,  and  "  in 
case  of  her  death  the  said  stock  shall  then  be 
equally  divided  between  her  children,"  his 
Honor  held  that  M.  Slade,  being  living  at  the 
death  of  the  testator,  took  absolutely,  and  that 
the  words  "  in  case  of  her  death,"  referred  to 
her  death  before  the  testator's.  To  the  same 
effect  were  the  cases  of  Hinckley  v.  Simmons* 
Ommaney  v.  Bevan,e  Gallond  v.  Leonard,*  and 
Hervey  v.  M'Lnnghlin* 

Mr.  Kindersley  and  Mr.  Soltan  supported 
the  decree  below.  The  words  of  bequest  made 
this  gift  an  executory  devise.  The  testator  gave 
his  nieces  a  vested  interest  in  the  legacies, 
subject  to  be  devested  upon  a  certain  event. 
They  took  even  such  an  interest  as  they  might 
disoose  of  in  their  life  time,  or  bequeath  by 
their  will.  The  cases  cited  did  not  prove  the 
proposition  contended  for  on  the  other  side ; 
and  to  shew  that  the  current  of  authorities 
was  not  so  uniform,  there  was  the  case  of  Lord 
DoutrUts  v.  Chaloner}  in  which  the  legatee- 
was  held  to  take  a  life  interest  only,  under  like 
words  of  bequest.  The  true  construction  of 
the  will  was,  that  the  nieces  took  absolute  gifts, 
defeasible  anon  a  contingency,  which  must 
happen  within  a  life  or  lives  in  being  and 
twenty-one  years  afterwards,  the  legal  period 
as  to  remoteness. 

The  Lord  Chancellor,  having  taken  time  to 
consider  the  case,  gave  his  judgment  on  a  sub- 
sequent day.  After  stating  the  two  clauses  of 
the  will,  he  said,  the  Question  arose  on  the 
first,  and  he  did  not  think  the  structure  of  the 
residuary  clause  threw  any  light  on  it.  He  con- 
sidered this  bequest  as  an  absolute  gift  to  the 
nieces ;  and  as  he  differed  in  that  construction 
from  the  Master  of  the  Rolls,  he  had  carefully 
considered  the  cases ;  and  it  was  in  accordance 
with  the  authorities,  and  in  full  view  of  them, 
that  he  was  driven  to  overturn  his  Honor's  de- 
cision. There  was  a  series  of  decisions  by  Sir 
ffflliam  Grant,  which  may  be  consulted  with 
advantage,  in  reference  to  the  arbitrary  rule 
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which  is  the  subject  of  consideration  here. 
He  referred  particularly  to  the  case  of  Cam* 
bridge  v.  Rous,*  on  account  of  the  powerful 
view  which  was  there  taken  of  the  preceding 
cases.  Before  that  case  came  Turner  v.  Moor* 
in  which  Lord  Alvunley  held  that  a  legacy  to  a 
person,  and  in  case  of  his  death  to  his  issue, 
vested  absolutely  in  the  father.  The  same  rule 
of  construction  was  adopted  by  the  Master  of 
the  Rolls  in  Slade  v.  MilnerS  These  cases  were 
not  opposed  to  that  of  Hervey  v.  M'LaugfUin, 
and  they  were  cited  and  supported  in  that  of 
Gallond  v.  Leonard.  Where  a  bequest  over  is 
in  the  event  of  the  legatee's  death,  the  period 
taken  to  be  referred  to  is  the  death  of  the  tes- 
tator. A  bequest  to  A.  when  and  if  he  attain 
the  age  of  twenty-one,  and  in  case  of  his  death 
to  B.,  is  an  absolute  gift  to  A.  His  Lordship 
instanced  several  such  clauses  in  wills,  and 
said  that  they  were  all  borne  out  by  the  deci- 
sions to  which  he  referred,  and  that  a  similar 
view  pervaded  several  other  cases,  as  Daniel  v. 
Daniel,*  Cripps  v.  It'olcot.1  If  this  latter  case 
is  to  stand'  against  the  cases  there  over  ruled, 
it  is  against  his  Honor's  decision  in  the  present 
case.  The  legacies  here  are  given  in  the  first 
instance  absolutely,  free  from  the  controul  of 
the  husbands,  and:  they  cannot  be  revoked  ex- 
cept by  clear  and  unequivocal  words  in  the 
subsequent  part  of  the  clause.  The  plaintiff, 
one  of  the  nieces,  has  now  attained  her  age  of 
twenty-one  years,  the  only  condition  annexed 
to  the  vesting  of  the  gift  absolutely.  If  the 
Master  of  the  Rolls*  construction  be  adopted,  she 
has  no  more  power  over  the  gift  now  than  she 
had  before  attaining  her  age,  so  that  the  words 
"  free  from  the  controul  of  the  husband,"  have 
no  force.  But  by  the  other  construction, 
she  obtains,  on  coming  of  the  age  of  twenty- 
one,  an  absolute  control.  To  the  judgments 
of  Sir  William  Grant  might  be  added  that  of 
Lord  Alvunley,  in  King  v.  Taylor. m  His  Lord- 
ship, after  citing  and  examining  the  cases  of 
Billings  v.  Sandon,n  Douglas  v.  Chaloner,  and 
others,  which  seemed  to  be  opposed  to  him, 
said,  that  they  were  different  in  circumstances, 
and  might  well  stand  with  his  construction 
of  the  present,  which  was,  that  the  plaintiff 
was  absolutely  entitled  to  the  legacy  as  soon 
as  she  had  arrived  at  the  age  of  twenty-one 
years,  and  he  decreed  accordingly. 

Home  v.  Pillans,  Westminster,  Nov.  20th 
and  25th,  1833. 


nlaUi  Court. 

VOLUNTARY  DBKD. — WILL. 

A  testator  having  covenanted  quiet  enjoyment 
to  a  party  benefited  under  a  voluntary  deed, 
directs  hi*  son  and  devisee  in  his  will  to 
ratify  the  deed,  and  on  refusal,  that  a  le- 
gacy bequeathed  to  him  go  to  the  party  fa- 


s' 8  Ves.  12. 

*  4  Madd.  144. 

*  4  Madd.  11. 

»  1  Bro.  C.  C.  393. 


*  6  Ves.  557. 
k  6  Ves.  297. 
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tended  to  tie  benefited  hy  the  deed.  That 
party  being  evicted,  is  held  to  he  a  creditor 
ag-amst  the  te*tator's  representatives  to  the 
a/nount  if  the  legacy. 

Mr.  Nathaniel  Wright  being,  in  the  year 
1817,  seised  and  possessed  (by  virtue  of  a  set- 
tlement made  upon  his  marriage)  of  copyhold 
and  leasehold  estates,  over  .which  he  then  con- 
ceived be  had  an  absolute  power  of  disposing, 
and  being  desirous  of  making  provision  for 
four  children,  whom  he  had  by  a  woman  with 
whom  he  lived  before  his  marriage,  executed 
a  deed  of  settlement,  by  which  he  conveyed 

Eart  of  those  estates  to  trustees  in  trust,  after 
is  own  decease,  for  the  benefit  of  those  chil- 
dren and  their  mother.  The  deed  contained 
a  special  covenant  for  quiet  enjoyment.  Mr. 
Wright,  by  his  will,  subsequently  executed, 
devised  and  bequeathed  bis  other  estates,  not 
comprised  in  the  deed  of  settlement,  and 
etyeged  them  with  the  payment  of  his  debts, 
mortgages,  bonds,  and  other  incumbrances. 
Taking  notice  of  the  deed  of  settlement,. and 
reciting  that  it  was  contrary  to  the  intent  and 
meaning  of  his  marriage  settlement,  under 
which  he  acquired  the  estates,  he  by  his  said 
will  directed  his  son  and  heir  to  release  his 
right  in  the  premises,  and  to  ratify  the  convey- 
ance, adding,  that  in  case  he  should  not  ratify 
it,  a  «um  of  5000/.  (the  accumulation  of  the 
rents  during  his  minority,)  by*  the  will  be- 

3ueathed  to  him,  subject  to  the  payment  of 
ebts  and  other  charges,  as  therein  mentioned, 
should  go  to  the  illegitimate  children  in  lieu 
of  the  provision  made  for  them  by  the  trust 
settlement.  The  bill  filed  by  the  survivor  of 
the  illegitimate  children  and  the  trustee  of 
the  settlement,  after  stating  the  above  facts, 
and  also  that  the  settlor  had  died,  and  that  his 
son  and  heir,  on  attaining  his  age  of  twenty- 
one,  refused  to  ratify  the  conveyance,  prayed 
for  a  declaration  of  this  Court  that  the  legacy 
of  5000/.  was  by  his  refusal  forfeited,  and  that 
the  same  may  be  paid  to  the  plaintiffs,  to  the 
use  of  the  settlement,  out  of  the  devised 
estates,  according  to  the  intent  of  the  testator. 
The  executors  of  the  will,  who  were  made 
parties  defendants  with  the  son  and  heir  of  the 
testator,  by  their  answer  alleged  that  they  had 
no  assets,  and  that  the  debts,  mortgages,  bonds, 
&c.  exhausted  and  far  exceeded  the  produce 
of  the  real  and  personal  estate. 

Mr.  Bickersteth,  Mr.  Lovat,  and  Mr.  Duck- 
worthy  for  the  plaintiffs,  submitted,  that  they 
were  entitled,  as  substituted  legatees  to  the 
5000/.,  and  had  a  concurrent  claim  with  the 
devisee  of  the  mortgaged  estates,  which  ought 
not  to  be  exonerated  in  his  favour  at  the  ex- 
pense of  the  personal  estate.  If  the  Court 
should  be  of  a  different  opinion,  then  -  they 
submitted  that  the  plaintiffs  were  creditors  by 
force  of  the  covenant  for  quiet  enjoyment  of 
the  estates,  from  which  they  were  evicted  by 
the  son,  and  as  creditors  they  were  entitled  to 
throw  their  claim  on  the  devised  estates,  to  the 
extent  of  the  sum  applied  in  satisfaction  of  the 
mortgages  on  them,  out  of  the  fund  which  the 
testator  had  charged  with  his  debts  and  lega- 


Mr.  Tinney  and  Mr.  Kjmlerslep,  for  the  de- 
fendants, argued  that  the  plaintiffs  could  not 
succeed  as  legatees,  inasmuch  as  the  fund  di- 
rected for  the  satisfaction  of  this  legacy  was 
from  the  accumulation  of  the  rents  and  profits 
during  the  son's  minority,  and  that  funa  never 
arose.  The  personal  estate  also,  and  the  estate 
devised  for  payment  of  debts,  was  exhausted 
bv  bonds  and  mortgages.  Neither  had  the 
plaintiffs  any  right  as  creditors,  inasmuch  as 
the  deed  was  voluntary. 

The  Master  of  the  KtrfU. — The  principle  is  as 
ancient  as  the  jurisdiction  of  the  Court  of 
Chancery,  that  a  claimant  under  a  Voluntary 
covenant  is  entitled,  not  to  compete  with  cre- 
ditors by  specialty  for  valuable  consideration, 
.but  to  stand  next  in  degree  as  against  the  as- 
sets of  the  testator,  in  the  same  situation  wkh 
respect  to  the  marshalling  of  the  assets  as  if  lie 
were  a  simple  contract  creditor.  The  obliga- 
tion imposed  by  the  deed  could  not  be  defeated 
by  the  subsequent  intention  of  the  testator*  if 
be  had  such.  A  claimant  by  the  deed  had  a 
right  to  charge  him  by  action  at  law  in  his  life 
time,  and  in  the  same  manner  to  charge  his 
aSsets  in  equity.  An  eviction  of  the  estates  in 
question  had  taken  place,  and  to  the  extent  of 
the  loss  sustained  thereby  were  the  plaintiffs 
to  be  considered  as  creditors.  The  amount  of 
loss  was  here  ascertained,  by  the  testator  him- 
self, to  be  5000/.,  and  to  that  amount  are  the 
Elaintiffs  entitled  to  btand  as  creditors  against 
is  representatives. 
Lomns  v.  Wright,  at  Westminster,  8th  and 
9th  November,  1833. 


cies. 


WILL. — REAL  ESTATE. 

A  testator  devised  h:s  real  estate  in  trust  for 
the  use  of  his  wife  for  life,  t*nd  them  for 
sale,  the  pntdace  to  he  paid  as  he  should 
direct  by  u  cor/ivil.  This  codicil  being  at- 
tinted  by  twn  witnesses  only,  it  was  hald 
that  the  rral  estate,  after  the  wife's  de*tk, 
descended  t*»  the  te*t»to?s heirs  at  law,  srnif 
he  had  died  intestate. 

This  was  a  bill  filed  by  the  co-heirs  at  law  of 
a  testator,  who,  by  his  will  bearing  date  in 
1827,  and  duly  made  and  published  so  as  to 
pass  real  estate,  devised  and  bequeathed  all  his 
real  estates  and  his  personalty  to  trustees  in 
trust,  subject  to  debts  and  legacies,  to  permit 
his  wife  to  receive  the  income  thereof  during 
her  Kfe,  and  alter  her  death  to  sell  the  real 
estates  and  to  call  in  the  personalty  and  pay 
and  apply  the  produce  as  the  testator  should 
direct  by  codicil.  The  testator  by  a  codicil 
subsequently  executed,  and  attested  by  two 
witnesses  only,  disposed  of  the  produce  of  his 
real  estate,  and  or  the  personal  estate  undis- 
posed of  by  the  will.  The  bill,  after  stating 
these  matters,  and  that  the  widow  of  the  tes- 
tator was  now  dead,  prayed  that  it  might  -lie 
declared  that  the  realty  descended  to  the 
plaintiff's  co-heirs,  and  was  not  affected  by  the 
unattested  codicil.  ' 

Mr.  Jacob  and  Mr.  Kindersleyt  on  tthaftf  of 
parties  claiming  under  the  codicil,  insisted  that 
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by  the  will,  which  was  duly  attested,  the  real 
estate  directed  to  be  sold  was  converted  out- 
and-out  into  personalty,  and  that  therefore  it 
might  pass  bV  an  unattested  codicil. 

The  Master  of  the  Rolls. — Much  confusion 
has  been  introduced  into  the  reported  cases 
and  authorities  on  the  subject  of  "  conversion 
out-and-out."  But  property  was  never  con- 
verted out-and-out,  unless  there  was  in  the 
will,  duly  executed,  an  express  intention  on 
the  part  of  the  testator,  that  the  produce  of  his 
real  estate  should  be  treated  as  if  it  haft  the 
Quality  of  personalty  at  the  time  of  his  death. 
There  is  no  such  intention  expressed  in  this 
will,  and' there  is  no  such  conversion.  There 
was  no  trust  to  sell  until  after  the  widow's 
death.  The  next  question  is,  whether  there 
was  a  power  reserved  in  the  will  to  charge  the 
produce  of  the  real  estate  by  an  unattested 
codiciL  The  will  could  not  be  so  construed  as 
to  express  or  imply  any  power  of  that  sort, 
and  the  testator  must  be  declared  to  have  died 
intestate  as  to  his  real  estate,  which  therefore 
descended  to  the  plaintiffs  as  his  co-heirs 
at  law. 

fFktftall  v.  Krtye,  at  the  Rolls,  December 
13,  1833. 


DUTY   OP  TRUSTEES. 

A  trustee,  who,  hiving  power  to  withdraw 

from  the  trust,  concurs  in  the  appointment 

of  an  improper  person  in  his  pi  ice,  is  held 

hulde  to  the  cestui  que  trust  for  the  trust 

funds %  together  with  the  substituted  trustee, 

6jf  whose  consent  they  were  lost. 

This  was  a  bill  filed  against  the  trustees  of  a 
settlement  made  on  the  marriage  of  the  father 
and  mother  of  the  plaintiffs,  who  are  infants, 
and  who  instituted  this  suit  by  their  next 
friend.  By  the  settlement  the  sum  of  5(H)/. 
was  vested  in  the  name  of  the  defendant,  Mr. 
St.tfford,  and  another  person  of  the  name  of 
Breath waite,  in  trust  to  the  use  of  the  wife  for 
life,  after  her  decease  to  the  use  of  the  hus- 
band, if  he  survived  her,  and  on  the  death  of 
the  survivor  to  the  children  of  the  marriage, 
to  be  divided  among  them  in  equal  shares. 
The  deed  of  settlement  contained  the  usual 
clause,  providing  that  if  the  trustees  should  die 
or  become  incapable  or  unwilling  to  act,  the 
husband  and  wife  might  appoint  others  in  their 
places.  Soon  after  the  execution  of  this  in- 
strument Breathwaite  died,  and  Stafford  be- 
came unwilling  to  act.  It  was  settled  between 
the  parties  that  Powell,  the  other  defendant, 
should  be  substituted  as  trustee,  and  an  en- 
dorsement to  that  effect  was  made  on  the  deed. 
The  husband,  with  Powell's  consent,  sold  out 
the  stock  and  spent  the  proceeds,  and  is  in  in- 
solvent circumstances.  He  is  also  a  de- 
fendant. 

Mr.  Teed,  after  stating  these  facts,  submitted 
that  the  children  of  the  marriage  interested  in 
tile  remainder  were  entitled  to  relief,  not  only 
against  Powell,  but  also  against  Stafford,  on 
the  ground  that  he  had  been  cognizant  of  an 


intention  to  place  the  trust  fund  in  the  power 
of  the  husband,  and  transferred  the  trust  to 
Powell  as  a  fi'.  instrument  for  the  fraud. 

Mr.  llnney  and  Mr  Lowndes,  for  Powell, 
submitted  that  he  should  be  exonerated  from 
responsibility  as  being  a  poor  sailor  in  Green- 
wich Hospital,  and  induced  to  take  upon  him- 
self the  character  of  trustee,  in  total  ignorance 
of  the  duties  attached  to  it.  He  did  not  even 
understand  the  nature  of  the  stock  in  the  dis- 
sipation of  which  he  had  unfortunately  con- 
curred, and  he  was  wholly  unable  to  restore  it. 
The  Court  could  not  consider  him  as  a  trustee, 
for  It  appeared  that  the  wife  did  not  concur  in 
his  appointment. 

tylr.  Wakefield,  for  Mr.  Stafford,  argued  that 
he  had  resigned-  the  'trust,  as  he  was  entitled  to 
do  under  the  deed  of  settlement,  and  he  could 
not  now  be  held  responsible  for  what  happened 
afterwards. 

The  Matter  of  the  Rolls  said  that,  with  regard 
to  Powell,  the  arguments  founded  on  the  pos- 
sible informality  of  his  appointment  to  the 
trusteeship  and*  his  ignorance  of  its  duties, 
could  not  avail  him.  In  regard  to  Mr.  Staf- 
ford, his  liability  depended  on  the  confeder- 
ation, whether  Powell's  appointment  could  be 
considered  as  made  bond  fide,  and  in  Accordance 
with  the  intention  expressed  in  the  deed  of 
settlement.  .The  first  (ju  est  ion,  then;  was, 
whether  Stafford,  the  original  trustee,  had  fully 
and  completely,  and  properly  divested  himself 
of  the  trust  by  the  appointment  of  Powell.  In 
case  the  trustees  refused  to  act,  the  deed  gave 
power  to  appoint  new  trustees,  and  the  inten- 
tion evidently  was  to  continue  the  same  pro- 
tection to  the  trust  funds ;  but  could  it  for  a 
moment  be  considered  that  Stafford  had  done 
his  duty,  or  had  properly  discharged  himself 
of  the  trust,  by  vesting  the  whole  responsibility 
in  Powell,  an  ignorant  man,  in  place  of  two 
new  trustees,  for  whose  appointment  the  deed 
clearly  provided  ?  There  could  be  no  doubt 
that  the  intention  in  having  Powell  appointed 
was  to  enable  the  husband  to  get  possession  of 
the  trust  property  ;  Mr.  Stafford,  most  proba- 
bly unwittingly,  had  been  made  a  party  to  the 
fraud,  but  the  interests  of  the  ces'ui  que  trtttts 
have  thereby  been  effectually  defeated :  he 
must  be  held  liable  jointly  with  Powell,  who 
had,  perhaps  also  unknowingly,  been  rendered 
the  instrument  of  that  breach  of  trust.  The 
case,  in  that  view  of  it,  was  extremely  hard  on 
them,  no  doubt;  and  it  was  much  to  be  regretted 
that  persons  took  upon  themselves  trusts  with- 
out considering  that  they  thereby  imposed  on 
themselves  most  important  duties,  which  re- 
quired the  greatest  caution  and  vigilance.  It 
would  be  extremely  proper  that  no  trustee 
should  do  any  act  without  the  direction  of  some 
competent  legal  advi«er.  His  Honor  granted 
the  relief  prayed  by  the  bill  as  far  as  relates  to 
the  trust  funds,  against  Stafford  and  Powell, 
together  with  the  coats  of  the  suit. 

Hubne  v.  Hulme  and  others,  at  the  Rolls, 
Dec.  IS,  1833. 
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Court  of  King'*  £eiu$. 
[Before  the  four  Judges.] 

ATTORNEY  AND  CLIBNT. — SUMMARY  JURIS- 
DICTION. 

Where  the  Court  tritt  not  exercise  its  summary 
jurisdiction  over  an  attorney. 

Butt  moved  for  a  rule  to  shew  cause  why 
Mr.  Chitty,  an  attorney  of  this  Court,  should  not 
give  up  to  the  Rev.  Mr.  Dowland,  a  promissory 
note  of  300/.,  and  a  policy  of  insurance  on  the 
life  of  Mr.  Dowland.  The  motion  was  founded 
on  an  affidavit  stating,  that  in  1829,  Mr.  Chitty 
lent  Mr.  Dowland  300/.,  on  the  security  of  a 
note  for  that  amount,  and  a  policy  of  insurance 
on  the  life  of  the  borrower.  In  1831,  Mr. 
Chitty  sold  for  Mr.  Dowland  a  reversionary  in- 
terest in  a  sum  of  700/. ;  from  the  produce  of 
this  sale,  Mr.  Chitty  paid  himself  the  300/.  in- 
terest and  expenses,  paying  over  the  balance 
to  Mr.  Dowland.  On  this  settlement,  the 
latter  required  the  note  and  policy  to  be  given 
up  to  him,  when  Mr.  Chitty  said  he  had  left 
the  note  at  home,  but  would  either  forward  it 
on  the  next  day  or  destroy  it.  The  note  and 
policy  were  not  sent ;  and  nothing  further  was 
iieara  of  them  until  a  few  months  since,  when 
the  personal  representative  of  a  banker  at 
Shaftesbury,  where  Mr.  Chitty  lived,  applied 
to  Mr.  Dowland  for  the  amount  of  the  note, 
and  threatened  a  suit  for  the  amount ;  when  it 
appeared  that  Mr.  Chitty  had  paid  the  note  in  to 
his  bankers  as  a  security  for  money  advanced 
to  him.  Under  these  circumstances  the  learned 
counsel  suggested  that  the  case  was  one  calling 
for  the  interference  of  the  Court  against  an 
attorney. 

Per  Curiam,  We  think  it  would  be  carrying 
the  rule  further  than  the  authorities  will  war- 
rant, if  we  were  to  grant  this  motion.  Hie 
misconduct  of  Mr.  Chitty  in  not  returning  the 
note,  was  not  misconduct  in  his  employment 
as  an  attorney,  the  transaction  between  the 

Earties  being  not  that  of  attorney  and  client, 
ut  of  borrower  and  lender. 
Rule  refused.  —  In  re  G.  Chitty,  gent.,  one, 
$c.  M.  T.  1833.    K.  B.  F.  J. 


SUns'tf  Brncf)  ffrsctfo  Court 

1NTERFLKAKR  ACT.  — BHBRIFF.— COLLUSION. 

IV hat  need  not  he  stated  in  the  sheriff's  affi- 
davit, in  order  to  ohtain  relief  under  the  In. 
terpleader  Act. 

What  clauses  the  Court  will  not  bar  in  the 
ahsence  of  the  claimant. 

This  was  a  sheriffs  rule,  obtained  under  1 
&  2  W.  4.  c.  58,  §  6,  the  Interpleader  Act,  re- 
quiring the  parties  who  laid  claim  to  the  goods 
seized  by  the  sheriff,  to  appear  before  the 
Court,  and  state  the  nature  of  their  respective 
claims.  It  appeared  that  the  writ  came  to 
the  hands  of  the  sheriff  on  the  18th  of  May, 
and  he  levied  immediately.  He  continued  in 
possession  until  the  19th  of  July.  Between 
the  seizure  and  the  latter  date,  a  valuation  of 
the  goods  was  made,  and  a  Major  Campbell  I 


paid  the  amount  of  that  valuation.  Notice  of 
the  bankruptcy  of  the  defendant  was  given  to 
the  sheriff,  and  he  paid  the  money  into  Court. 

On  the  part  of  oue  of  the  claimants  it  was 
contended,  that  the  affidavit  on  which  the  she- 
riff's rule  had  been  obtained  was  defective, 
because  it  did  not  shew  that  there  was  no  col- 
lusion between  the  sheriff  and  the  execution 
creditor,  or  any  of  the  parties  who  laid  claim 
to  the  property  seized ;  and  the  case  of  Cook  v. 
Allen,  2  Dowl.  Prac.  Cas.  1 1 ,  was  cited  in  sup. 
port  of  that  proposition,  from  which  it  should 
appear,  that  sucn  an  allegation  should  be  con- 
tained in  the  sheriffs  affidavit. 

Littledale,  J.  was  of  opinion  that  such  an 
allegation  was  not  necessary  in  the  case  of  a 
sheriff.  It  might  perhaps  be  different  in  the 
case  of  other  parties  not  engaged  in  executing 
the  process  or  the  Courts,  who  applied  for  re- 
lief under  the  act. 

It  then  appeared  that  the  execution  creditor 
had  instructed  no  person  for  the  purpose  of 
supporting  his  claim. 

It  was  then  contended  on  the  part  of  the 
claimants,  that  the  execution  creditor  would 
be  barred  of  his  claim  as  he  had  not  appeared. 

Littledale,  J.  was  of  opinion  that  the  Court 
had  no  power  to  bar  the  execution  creditor, 
as  the  3rd  section  of  the  act  only  applied  to 
parties  making  claims  on  goods  which  had 
been  seized. 

Rule  discharged,  on  terms  agreed  upon.  — 
Donniger  v.  Hinksman  ;  Bishop  v.  Hinhsman. 
M.  T.  1833.  K.  B.  P.  C. 


COSTS. — MASTER'S  TAXATION. 

When  a  plaintiff  is  not  entitled  to  the  costs  of 
a  former  trial,  although  ha  ultimately  suc- 
ceeds. 

Application  to  revise  the  Master's  taxation. 

It  appeared  that  in  this  case  the  plaintiff  on 
bringing  his  action  was  nonsuited  at  the  trial 
An  application  was  afterwards  made  to  set  aside 
the  nonsuit  and  obtain  a  new  trial.  The  Court 
was  of  opinion  that  a  special  case  ought  to  be 
made  of  the  facts.  This  having  been  argued, 
the  Court  directed  a  new  trial.  The  plaintiff 
not  proceeding,  the  defendant  took  down  the 
record  by  proviso.  Judgment  of  the  King's 
Bench  was  ultimately  given  for  the  plaintiff. 
A  writ  of  error  was  then  brought  in  the  Ex- 
chequer Chamber,  and  the  judgment  of  the 
King's  Bench  reversed.  That  judgment  of  re- 
versal was  afterwards  confirmed  by  the  House 
of  Lords.  On  taxation  the  Master  did  not 
allow  the  costs  of  the  first  trial  to  the  defend- 
ant. The  application,  therefore,  was  to  obtain 
a  review  of  the  taxation,  on  the  ground  that  as 
the  defendant  had  ultimately  succeeded,  he 
was  entitled  to  receive  the  costs  of  the  first 
trial. 

Littledale,  J.  said,  that  as  the  costs  of  the  first 
trial  had  not  been  mentioned  when  the  case 
was  before  the  Court,  they  fell  to  the  grouud 
as  a  matter  of  course,  and  therefore  he  refused 
to  grant  .the  rule  prayed.  .    . 

Rule  refused. — Xeiclerru  v.  Colvin,  M.T. 
1833.    K.  B.P.C.    . 


Superior  Courts:  K.  B.  Practice  Court;  Exchequer.— Notes  of  the  Week. 


253 


JUDGMENT    AS     IN   'fcASE    OF    A    NON8U1T. — 
ENTERING  THE   ISSUE. 

What  effect  entering  the  iuue  wilt  have  under 
the  new  practice. 

In  this  case  the  defendant,  before  he  moved 
for  judgment  as  in  case  of  a  nonsuit,  ruled  the 
plaintiff  to  enter  the  issue,  and  it  was  entered 
accordingly.  This  by  1  Reg.  Gen  H.  T.  2 
W.  4.  §  70,  is  unnecessary.  It  was  contended 
that  as  the  defendant  haa  done  that  which  was 
unnecessary,  according  to  the  present  practice 
of  the  Court,  he  could  not  avail  himself  of  the 
advantage  which  the  previous  laches  of  the 
plaintiff  had  given. 

lAttledale,o.  was  of  opinion  that  the  fact  of 
unnecessarily  ruling  the  plaintiff  to  enter  the 
issue  could  make  no  difference  in  the  rights  of 
the  defendant. 

Rule  discharged  on  plaintiff  giving  a  pe- 
remptory undertaking. —  Sargeant  v.  Jones, 
M.T.1833.    K.B.P.C. 


BftMACH  OF  PROMISE  OF  MARRIAGE. — LACHES. 

After  a  lapse  of  six  years  it  is  too  late  to  apply 
to  the  Court  to  set  aside  an  order  for  the 
discharge  of  a  defendant  under  the  Lords9 
Act,  although  it  is  suggested  that  the  order 
was  obtained  by  means  of  false  affidavits,  or 
fraud. 

Application  for  a  rule  to  shew  cause  why  an 
order  of  Court  for  the  discharge  of  a  defendant 
under  the  Lords'  Act  should  not  be  set  aside, 
on  the  ground  of  the  defendant  having  obtained 
his  discharge  by  fraud.  The  affidavits  on  which 
the  motion  was  made  stated  that  the  plaintiff 
in  the  action,  which  was  for  a  breach  of  promise 
of  marriage,  had  obtained  a  judgment  for  one 
hundred  and  eighteen  pounds  damages  and 
costs  in  that  action.  The  defendant  was  taken 
in  execution  on  this  judgment,  and  remained 
in  custody  for  a  considerable  time.  In  the  year 
1827  he  by  some  means  managed  to  obtain  his 
discharge  out  of  execution  under  the  Lords' 
Act.  This  discharge,  it  was  suggested,  must 
have  been  obtained  by  fraud,  as  no  notice  what* 
ever  of  any  application  to  the  Court  for  such 
discharge  had  been  given  to  the  plaintiff. 

Liitledale,  J.  was  of  opinion  that  an  applica- 
tion of  the  present  nature  ought  to  have  been 
made  long  since,  and  therefore  could  not  now 
succeed. 

Rule  refused.— Hawkins  v.Pring,  M.T.1833. 
K.B.P.C. 


JUDGMENT  AGAIN 8T  THE  CASUAL  EJECTOR. — 
JOINT  TRUANT. — 8RRVICE  OF  DECLARATION. 

fPhat  is  sufficient  service  in  ejectment  on 
joins  tenants. 

Application  for  judgment  against  the  casual 
ejector.  The  premises  in  question  were  in  the 
possession  of  joint  tenants.  The  service  of  the 
declaration  was  regular  on  one  of  the  tenants  in 


possession.  This,  it  was  contended,  was  a  suf- 
ficient service  to  entitle  the  lessor  of  the  plain- 
tiff to  judgment  against  the  casual  ejector. 

Littledale,  J.  was  of  opinion  that  this  was  a 
sufficient  service,  and  therefore  that  the  lessor 
of  the  plaintiff  was  entitled  to  sign  judgment. 
.  Rule  granted.—/)*?  v.  Roe,  M.  T.  1833. 
K.  B.  P.  C. 


NOTES  OF  THE  WEEK. 


NEW  BULBS  OK  PLEADING. 

The  New  Rules  on  Pleading,  which  we 
have  printed  in  the  Supplement,  will  come 
into  operation  next  Easter  Term.  We  were 
in  possession  of  an  authentic  copy  at  the 
time  the  Rules  on  Practice  were  pronounced; 
but  as  the  Rules  on  Pleading  must  be  laid 
before  Parliament,  we  did  not  consider  it 
material  to  publish  them  immediately,  es- 
pecially as  we  should  then  have  been  obliged 
to  postpone  several  articles  of  importance. 
By  the  1st  section  of  the  Law  Amendment 
Act,  3  &  4  W.  4.  c.  42,  the  Rules  are  to 
be  laid  before  both  Houses  of  Parliament, 
if  sitting, .  immediately  on  the  making  of 
the  same ;  or  if  Parliament  be  not  sitting, 
then  within  five  days  after  the  next  meet- 
ing thereof.  They  will  therefore  soon  be 
before  the  public,  and  we  give  them  now 
to  the  Profession. 


JUDICIAL  CHANGES. 

The  information  of  the  intended  retire- 
ment of  Mr.  Baron  Bayley,  which  we  gave 
on  the  30th  of  November,  has  been  recent- 
ly repeated  in  the  newspapers.  We  be- 
lieve that  nothing  more  is  known  now  than 
we  then  stated. 


INCREASE  OF  THB  BAB. 

There  were  103  gentlemen  called  to  the 
Bar  last  year,  viz.  22  in  Hilary  Term,  28  in 
Easter,  21  in  Trinity,  and  82  in  Michaelmas 
Term.  The  importance  of  this  number 
may  be  estimated  when  it  is  recollected  that 
the  Law  List  for  1833  contains  the  names  of 
only  1174  Barristers;  though  it  must  be 
borne  in  mind  that  there  is  an  omission  in 
that  List  to  the  extent  of  at  least  one  third 
of  the  members  of  the  Bar  living  at  the  pre- 
sent time. 
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ANSWERS  TO  QUERIES. 


Eaui  of  Sttanug  tf. 

ARTICLES  —  ATTORNEY.-—  NOTARY. — P.  191 . 

The  articles,  either  notarial  or  attorney's 
are  good,  -  and.  may  exist  and  run  out  either 
wholly  or  in  part,  contemporaneously  one  with 
the  other ;  for  if  a  gentleman  can  teach  and 
instruct  a  youth  in  two  different  branches  of 
professional  business,  perfectly  distinct  one 
from  the  other,  as  in  this  case,  there  can  be  no 
possible  objectiou  thereto,  on  the  score  alluded 
to.  Such  being,  I  believe,  the  opinion  gene- 
rally entertained,  both  master  and  apprentice 
are  liable  under  each  articles.  The  verbal 
agreement  cannot  by  possibility  be  binding, 
and  if  the  master  does  not  adhere  to  it,  and  in- 
sist upon  service  for  the  full  period  of  seven 
years,  the  party  articled  must  submit,  and  will 
be  liable  to  the  consequences  incurred  by  any 
breach.  M.  N. 


ftafo  0f  property  anti  Canbenandng. 

MORTGAGEE. — RIGHT  OF   VOTING. — P.  32. 

Sec.  23  of  Reform  Act,  (same  as  sec  7  of 
7  &  8  W.  3.  c.  25,)  is  presumed  to  be  intended 
for  the  tenures  enfranchised  by  this  Act,  and 
therefore,  9  Anne  c.  5,  requiring  mortga- 
gees to  be  in  possession  of  the  rents  and  pro- 
fits for  seven  years  is  not  repealed. 

D-D. 


TENANT  FOR   LIFE. — TITIiE   DEEDS.      P.    159. 

Title  deeds  belong  to  the  person  seised  of 
the  freehold  in  possession,  and  will  pass  with 
the  land  without  any  express  grant  thereof; 
and  therefore,  as  a  tenant  for  life  has  an 
estate  of  freehold  in  the  land  devised,  I  take 
it  to  be  quite  clear,  that  he  is  entitled  to  the 
custody  of  the  title  deeds  during  the  existence 
of  sued  estate,  to  enable  him  to  defend  his 
title  against  adverse  claimants. 

W.  L.  H. 


DEVISE.— LAND  CONTRACTED    FOR.      P.  1  91. 

When  a  real  estate  is  contracted  to  be  pur- 
chased, Courts  of  Equity  consider  the  estate 
as  in  the  purchaser,  from  the  execution  of  the 
contract ;  and  therefore,  as  a  consequence  of 
this  maxim,  a  will  disposing  of  the  estate  before 
the  contract  is  performed,  by  a  conveyance,  is 
effectual  to  pass  the  interest,  and  is  not  re- 
voked by  a  subsequent  conveyance  to  the  pur- 
chaser and  his  heirs.  But  it  has  been  deter- 
mined that  a  devise  of  freehold  estate  contracted 
for,  is  revoked  by  a  subsequent  conveyance  to 
the  usual  uses  to  bar  dower,  where  the  con- 
tract does  not  provide  for  the  conveyance  of 
the  estate  to  such  uses.  1  Roberts  on  Wills, 
2d  ed.  261  j  Sug.  on  Powers,  4th  ed.  155;  and 
Stur.  Vend,  and  Pur. 

M.  N. 


WILL. — REVOCATION. — P.  192.  . 

If  a  sum  of  money  be  given  originally  and 
primarily  out  of  land,  the  devise  by  which  it  is 
intended  to  be  effected  requires  the  solemnities 
of  execution  prescribed  by  the  statute,  as 
much  as  a  devise  of  the  land  itself;  because  the 
money  is  regarded  in  a  Court  of  Equity  as  part 
of  the  land,  since  it  can  only  be  raised  by  sale 
thereof.  Consequently  a  subsequent  will  or 
codicil  unattested,  or  attested  by  one  or  two 
witnesses,  revoking  that  interest,  and  giving 
the  same  to  another,  will  be  inoperative.  The 
case  put  bears  no  analogy  to  that  of  legacies 
or  debts  charged  on  land  generally,  for  then 
the  personal  estate  is  originally  liable,  the  land 
being  only  a  collateral  security  ;  and  for  this 
reason,  and  that  a  testator  cannot  ascertain 
what  might  be  the  amount  of  his  future  engage- 
ments, his  personal  estate  being  fluctuating,  I 
imagine  a  legacy  given  by  the  first  will  is  re- 
voked by  a  second,  unexecuted  according  to 
the  Statute ;  and  by  the  same  will  other  legacies 
may  be  substituted  of  a  different  amount. 
1  Itoberts  on  Wills,  2d  ed.  69,  et  sea. 

M.  N. 


WILL. — MISTAKE. — P.  192, 

The  addition  of  the  word  never,  or  rather  of 
the  letter  n  to  the  word  ever,  is  so  obviously 
a  mistake,  that  I  think  the  ambiguity  may  be 
explained  by  resolving  it  into  a  mistake,  either 
by  rejecting  **  never"  in  toto,  or  the  »,  which 
would  restore  the  word  to  the  clearly  original 
intent  of  the  testator.  This  may  be  grounded 
upon  the  maxim  of  "  ut  res  ma  iris  vaUtti  quam 
pereat"  See,  however,  2  Roberts  on  Wills, 
18.  M.  N. 


Common  lata. 

APPRENTICE. — MASTER'S  DEATH.   P.  159. 

B.'s  executors  can  claim  the  services  of  J , 
till  the  completion  of  his  articles,  as  A.  by  but 
indentures  bound  himself  to  B.t  his  executory 
administrators,  and  assigns ;  and  by  the  same 
rule,  B.'s  executors  are  bound  to  teach  A.  his 
late  master's  trade,  and  maintain  him  till  the 
expiration  of  his  apprenticeship. 


HUSBAND   AND   WIFE. — CHOSE  IN    ACTION. 
VOL.   VI.    P.  479. 

If  the  husband  die  before  any  alienation 
made  by  him,  the  chose  in  action  will  survive 
to  the  wife.    Co.  Litt.  361 ;  3  Mod.  186. 

D.D. 


TITHES. — PARISH   APPRENTICE. 

p.  480. 


▼oi*.  VI. 


Occupiers  of  tithes  are  liable  to  take  parish 
apprentices,  2  Nolan,  221,  citing  Rex  v.  SaU 
tren,  Cald.  444.    Persons  occupying  lands  in 
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the  parish,  but  residing  out  of  it,  are  compella- 
ble to  receive  parish  apprentice*.  Rex  v. 
Cl*pp,  3  T.  R  107.  523;  1  Bott.  619. 
The  same  doctrine  will,  I  presume,  hold  also 
as  to  tithes.  D.  D. 


PUBLIC   FOOTPATH.      VOL.  VI.    P.   383. 

H.  cannot  be  prevented  from  building  a  wall 
oo  hit  own  premise*,  even  though  it  adjoins  a 
public  footpath,  {B.  causing  no  obstruction  to 
the  path,)  and  no  action  will  lie  against  him 
for  such  erection.  If  the  footpath  be  out  of 
repair,  passengers  are  not  justified  in  trespass- 
ing on  B.*s  land.    Doug.  745. 

PAWNBROKERS.      VOL.   VI.   P.   416. 

A  pawnbroker  has  no  right  to  sell  unre- 
deemed pledges  after  the  expiration  of  a  year 
from  the  time  the  goods  were  pledged,  if  the 
original  owner  tender  him  the  principal  and 
interest  due ;  ffuiter  v.  Smith,  5  B.  and  Aid. 
439,  in  which  case  Abbott,  C.  J.,  said,  "  the 
act  39  &  40  G.  3.  c.  99,  did  not  vest  the  pro- 
perty absolutely  in  the  pawnbroker  after  the 
expiration  of  a  year  and  a  day,  but  only  giving 
him  a  power  to  sell,  in  order  to  reimburse  him- 
self his  principal  and  interest."  And  on  a 
motion  for  a  new  trial,  all  the  judges  were  of 
the  same  opinion. 

gjrscticr. 

EXECUTION. — TENDER.      P.  159. 

f  presume  that  if  the  amount  of  the  execu- 
tion, together  with  sheriff's  poundage,  bailiffs* 
fees,  &c,  be  tendered  to  the  plaintiff's  attor- 
ney, the  defendant  will  be  discharged ;  and  if 
with  the  knowledge  of  such  circumstance  the 
liailiff  refuse  to  give  up  possession  of  the  chat- 
tels and  lire  stock,  they  (the  plaintiff's  attorney 
and  the  bailiff)  are  liable  to  an  action  by  the 
defendant,  if  the  live  stock  has  been  damaged 
by  the  detention.  W.  C. 


sun  not  duly  authorized,  the  oaths  so  tatien  are 
coram  non  judice,  and  consequently  void ;  ofeo 
the  person  administering  the  oath  is  guilty  of 
a  great  contempt,  he  doing  it  trithout  warrant 
iff  law,  and  therefore  is  punishable  both  with 
fine  and  impristtnment ;  4  Inst.  278;  2  Roll, 
257.  Will  an  indictment  lie  upon  an  affidavit 
strorn  as  above,  before  "  A  Commissioner  for 
taking  Affidavit*  in  the  Court  of  King's  Bench 
at  Westminster." 

B.  J.  D. 


ACTION. — WRONG   NAME.      PP.  144,  206. 

I  think  A.  can  issue  execution  against  B.  as 
Joseph  B.,  the  names  by  which  he  has  been 
sued.  The  defendant  should  have  pleaded  in 
abatement,    and  the  plaintiff  should  not  be 

Prejudiced  by  the  defendant  having  suffered 
im  to  proceed  against  him  by  his  wrong  name, 
without  undeceiving  him  as  to  it.  See  1  Chitty 
on  Pleading,  280. 

J.S. 


RJCRY.— AUTHORITY  TO  SWEAR  AFFIDAVIT. 

A.  sued  B.  in  the  County  Court.  B.  moved 
to  net  aside  the  proceedings  in  the  County 
Court,  upon  an  affidavit  sworn  before  an  at- 
torney, a  Commissioner  for  taking  affidavits 
in  the  King's  Courts  at  Westminster.  2?.'s 
motion  was  discharged,  but  not  in  consequence 
of  the  affidavit  being  sworn  before  a  Commis- 
sioner of  the  King's  Bench  instead  of  the 
County  Clerk. 

A.  u  now  desirous  of  prosecuting  B.  for 
perjury,  but  is  advised  no  indictment  will  lie, 
the  affidavit  being  so  sworn  before  a  Commis- 
sioner of  the  Superior  Courts,  and  who  has  no 
warrant  to  take  affidavits  in  the  County  Court, 
sis  it  is  alleged  the  County  Clerk  is  the  only 
person  competent  to  administer  such  oaths, 
sand  A.  is  referred  to  stat.  29  Car.  2.  s.  5 ; 
Style,  445 ;  2  Salk.  461 ;  wherein  it  appears 
oaths  administered  must  be  lawful,  allowed 
either  by  commission  at  common  law  or  some 
statutes*  and  if  they  are  administered  by  a  per- 


FOREIGN   POWER  OF  ATTORNEY.      P.  191. 

1.  The  power  of  attorney  might  be  executed 
in  the  presence  of  two  witnesses,  one  of  whom 
should  be  a  notary  public,  and  affix  his  nota- 
rial seal ;  but  under  a  recent  act  the  power  had 
better  be  executed  in  the  presence  of  the  Bri- 
tish consul.    See  6  Geo.  4.  c.  87.  *.  20. 

F.  S.  G. 

2.  The  power  of  attorney  should  be  exe- 
cuted and  attested.  The  subscribing  witness 
should  make  affidavit  of  the  due  execution  of 
the  power ;  and  the  affidavit  should  then  be 
verified  by  the  British  vice  consul.  In  the 
absence  of  the  latter,  by  a  notary,  whose  seal 
should  be  verified  by  the  British  vice-consul. 
Sec  Ex  parte  Church  and  others,  1  D.  &  R. 
324. J.  L.  J. 

QUERIES. 


Exto  of  attirrnefltf. 

ASSIGNMENT  OF  ARTICLES. 

A  clerk  is  articled  to  an  attorney  for  five 
years.  After  three  years'  service,  his  master 
dies.  Three  months  after  the  master's  death, 
he  wishes  to  be  assigned  to  another  attorney, 
to  serve  the  remainder  of  his  time.  What 
stamp  does  the  assignment  require  ? 

F.F. 


ARTICLES   OF  CLERKSHIP.— SERVICE. 

A.  was  articled  to  B.  for  the  usual  term  of 
five  years.  A.  after  a  year's  service  relin- 
quishes the  law,  and  goes  abroad,  when,  after 
an  absence  of  four  years,  be  returns,  and  so- 
licits B.  to  permit  him  to  serve  the  remainder 
of  his  term,  to  which  B.  agrees.  The  service 
is  now  completed,  as  to  time,  but  A.  is  appre- 
hensive that  a  difficulty  may  arise  upon  the 
inrollment  of  his  articles,  they  bearing  date 
nine  years  back,  instead  of  five.  A.  is  there- 
fore  very  solicitous  as  to  the  course  he  ought 
to  take  i 

A  Subscriber. 
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ffrsrtto. 

FINE8   AND    RECOVERIES     ABOLITION   ACT. — 

8TAMP8. 

I  presume  that  the  indorsement  on  a  deed, 

Eursuant  to  3  &  4  W.  4.  e.  74.  §  84,  is  not  to 
e  included  in  the  limited  number  of  folios,  so 
as  to  affect  the  stamp  duty ;  first,  because  it 
is  an  indorsement  of  a  verbal  acknowledgment 
by  the  party  to  the  deed ;  Winder  v.  Feuron, 
4  B.  &  Or.  663 ;  secondly,  because  a  title  to 
dower  is  not  property,  real  or  personal;  is  an 
equitable  interest  only  contingent  upon  survi- 
vorship, Warren  v.  Howe,  2  B.  &  Cr.  281 ; 
Belcher  ?.  Sokes,  6  lb.  234  ;  Blundy  v.  Herbert, 
9  lb.  400.  A.  E.  J. 


ASSIGNMENT  OF   DEBT  TO  A    FOREIONEft. 

/>.  sold  a  claim  on  W.  of  about  4000/.  to  a 
Frenchman,  on  which  the  debtor  was  arrested. 
Can  an  Englishman  transfer  or  sell  any  debt 
contracted  in  England  to  a  Frenchman  (resid- 
ing in  France) ;  and  by  what  law  has  he  the 
power  so  to  do,  so  as  to  enable  the  foreigner 
to  recover  ?  T.  H. 


TENDER. 


In  plea  of  tender,  is  it  requisite  that  the 
precise  day  on  which  the  teuder  was  made, 
should  be  stated  ? 

On  plea  of  tender  before  action  commenced, 
and  money  paid  into  Court,  if  the  pluintiff  take 
it  out,  is  the  defendant  entitled  to  his  coBts, 
and  how  can  he  recover  them  ? 

Does  a  plea  of  tender  preclude  a  defendant 
from  entering  a  suggestion  on  the  roll  in  case 
of  verdict  against  him  ? 

Aliquis. 

suggestion.— costs. 
A  defendant  having  obtained  leave  to  enter 
a  suggestion  on  the  roll,  does  he  thereby  be- 
come entitled  to  costs  from  the  plaintiff;  and 
if  soK  how  is  he  to  proceed  ? 

Aliquis. 

BANKRUPTCY.— 8UPER8EDBA8. 

Is  it  necessary  that  a  supersedeas  should  be 
gazetted,  to  restore  a  bankrupt  to  his  right  of 
suing  for  a  debt  due  to  him  before  his  bank- 
ruptcy, or  is  the  obtaining  of  the  supersedeas 
sufficient  ? 


Aliquis. 


Cammoit  lam. 

apprentice. — master's  death,    p.  15». 

^  A  covenant  by  testator  to  teach  an  appren- 
tice his  trade,  is  binding  on  the  executors ;  and 
if  the  executors  are  not  of  the  same  trade  as 
the  testator  was,  so  that  they  may  teach  the 
apprentice,  it  is  their  duty  to  assign  him  to 
another  of  the  same  trade,  according  to  the 
covenant.  See  1  Sel.  Abridg.  Nisi  Prius, 
426.  M.  N. 


MISCELLANEA. 


TRIAL 


BY   BATTEL. 

Likewise,  according  to  the  lawes  and  ancient 


customs  of  the  realmc  of  England  9  Jxcobi 
Termino  Hilarij,  a  gentleman  by  name  Mr. 
Egerton,  having  challenged  another  gentle- 
man, one  Mr.  Robinson,  for  the  killing  of  the 
brother  of  M.  Egerton,  slaine  in  the  field  upon 
a  quarrell  betwixt  the  said  M.  Egerton  slaine, 
and  one  M.  Morgan,  with  whom  (as  it  is  said) 
the  said  M.Robinson  at  the  same  time  went  as 
a  friend  into  the  field,  &c.    The  proofes  being 
no  more  apparent,  and  the  defendant  chal- 
lenged, &c.  as  by  the  formes  of  our  ancient 
Jawes  first  above  recited,  it  was  granted  by  the 
iudges  of  the  land,  that  it  should  be  tried  by 
combat :  the  glove  or  gauntlet  was  cast  downe 
in  the  open  Court,  ex  parte  prwocantis,  and 
received  in  due  forme  ex  parte  defendentis. 
The  oath   was   administered  solemnly,    and 
pledges  put  in  by  each  partie,  foure  sufficient 
men  to  answer  for  either,  body  for  body.    Bat 
an  errour  or  scape  being  made  in  the  plea,  the 
bill  was  frustrated,  so  that  they  came  not  at 
all  to  the  lists.    An  antiquarie,  Verstegan  by 
name,  in  his  booke  intituled,  a  Restitution  of 
Decaied  Intelligence,  in  Antiquities  concern- 
ing the  most  noble  and  renowned  English  Na- 
tion, sets  it  downe  in  these  words,  and  saith 
thus :  "  In  the  triall  by  single  combat,  or  camp 
fight,  the  accuser  was  with  the  penll  of  his 
owne  bodie  to  prove  the  accused  guiltie,  and 
by  offering  him  his  glove,  to  challenge  him  to 
this  triall:  the  which  the  other  must  either 
accept  of,  or  else  acknowledge  himselfe  cul- 
pable of  the  crime  whereof  he  was  accused, 
if  it  were  a  crime  deserving  death,  then  was 
the  camp  fight  for  life  and  death,  and  either  on 
horsebacke  or  on  foot.  If  the  offence  deserved 
imprisonment,  and  not  death,  then  was  the 
camp  fight  accomplished  when  the  one  had 
subduea  the  other,  by  making  him  to  yield,  or 
unable  to  defend  himselfe,  and  so  l>ee  taken 
prisoner.     The  accused  had  the  libertie  to 
choose  another  in  his  stead,  but  the  accuser 
must  performe  it  in  his  owne  person,  and  with 
equahtie  of  weapons.    No  women  were  admit- 
ted to  behold  it,  nor  no  men  children  under 
the  age  of  thirteene  yeares. '  The  priests  and 
people  that  were  spectators,  did  silently  pray 
that  the  victory  might  fall  unto  the  guiitle&se. 
And  if  the  fight  were  for  life  or  death,  a  beere 
stood  ready  to  carry  away  the  dead  bodie  of 
him  that  should  bee  slaine.  None  of  the  people 
might  crie,  scrike  out,  make  any  noise,  or  give 
any  signe  whatsoever.    This  was  so  strictly 
and  severely  punished  at  Hall  in  Swevia,  (a 
place  appointed  for  camp  fight),  that  the  exe- 
cutioner stood  beside  the  iudges,  ready  with 
an  axe  to  cut  off  the  right  hand  and  left  foot 
of  the  partie  so  offending.    Hee  that  (being 
wounded)  did  yield  himselfe,  was  at  the  mer- 
cie  of  the  other,  to  be  killed,  or  let  live.    If 
he  were  slaine,  then  was  he  carried  away,  and 
honourably  buried :  aud  he  that  slue  him  more 
honourable  than  before.    But  if  being  over- 
come he  were  left  alive,  then  was  he  by  sen- 
tence of  the  iudges  declared  utterly  void  of  all 
honest  reputation,  and  never  to  ride  on  horse- 
back nor  carrie  armes." — Verstegan,  p.  64. 
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INTENDED  NEW  RULES  OP  THE 
COMMON  LAW  COURTS, 
ON  PLEADING. 


Hilary  Term,  4  W.  4. 

Whereas  it  is  provided  by  the  stat.  3  &  4 
W.  4.  c.  42.  $  1,  that  the  Judges  of  the 
Superior  Courts  of  Common  Law,  at  West- 
minster, or  any  eight  or  more  of  them,  of 
whom  the  Chiefs  of  each  of  the  said  Courts 
should  be  three,  should  and  might,  by  any 
rule  or  order  to  be  from  time  to  time  by 
them  made,  in  term  or  vacation,  at  any 
time  within  five  years,  from  the  time  when 
the  said  act  should  take  effect,  make  such 
alterations  in  the  mode  of  pleading  in  the 
said  Courts,  and  in  the  mode  of  entering 
and  transcribing  pleadings,  judgments,  and 
other  proceedings,  in  actions  at  law,  and 
such  regulations  as  to  the  payment  of  costs, 
and  otherwise,  for  carrying  into  effect  the 
said  alterations,  as  to  them  might  seem 
expedient;  which  rules,  orders,  and  regu- 
lations, were  to  be  laid  before  both  Houses 
of  Parliament,  as  therein  mentioned,  and 
were  not  to  have  effect,  until  six  weeks  after 
the  same  should  have  been  so  laid  before 
both  Houses  of  Parliament,  but  after  that 
time  should  be  binding  and  obligatory  on 
the  said  Courts,  and  all  other  Courts  of 
Common  Law,  and  be  of  the  like  force  and 
effect*  as  if  the  provisions  contained  therein 
had  been  expressly  enacted  by  Parliament. 
It  is  therefore  ordered,  that  from  and 
after  the  first  day  of  Easter  Term  next 
inclusive,  unless  Parliament  shall  in  the 
mean  time  otherwise  enact,  the  following 
rules  and  regulations,  made  pursuant  to  the 
said  statute,  shall  be  in  force. 

NO.  CLXXXVI. 


First,       GENERAL  RULES  AND  REGULATIONS. 

1st,  Every  pleading,  as  well  as  the  de- 
claration, shall  be  entitled  of  the  day  of  the 
month,  and  year,  when  the  same  was 
pleaded,  and  shall  bear  no  other  time  or 
date,  and  every  declaration,  and  other 
pleading,  shall  also  be  entered  on  the  record 
made  up  for  trial,  and  on  the  judgment  roll, 
under  the  date  of  the  day  of  the  month  and 
year,  when  the  same  respectively  took  place, 
and  without  reference  to  any  other  time  or 
date,  unless  otherwise  specially  ordered  by 
the  Court  or  a  Judge. 

2nd,  No  entry  of  continuances  by  way  of 
imparlance,  puria  advisare  vult,  vicecomes 
non  misit  breve,  or  otherwise,  shall  be 
made  upon  any  record  or  roll  whatever,  or 
in  the  pleadings,  except  that  the  jurata 
ponitur  in  respectu  which  is  to  be  re* 
tained. 

Provided  that  such  regulation  shall  not 
alter  or  affect  any  existing  rules  of  practice, 
as  to  the  times  of  proceeding  in  the  cause. 

Provided  also,  that  in  all  cases  in  which 
a  plea  puis  darrein  continuance,  is  now  by 
law  pleadable,  in  Banc,  or  at  Nisi  Prius,  the 
same  defence  may  be  pleaded,  with  an 
allegation  that  the  matter  arose  after  the 
last  pleading,  or  the  issuing  of  the  jury 
process,  as  the  case  may  be. 

Provided  also,  that  no  such  pica  shall  be 
allowed,  unless  accompanied  by  an  affidavit, 
that  the  matter  thereof  arose  within  eight 
days  next  before  the  pleading  of  such  plea, 
or  unless  the  Court  or  a  Judge  shall  other- 
wise order. 

3rd,  All  judgments,  whether  interlocu- 
tory or  final,  shall  be  entered  of  record  of 
the  day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed,  and  shall 
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have  relation  to  that  day  and  no  other 
time. 

Provided  that  it  shall  be  competent  for 
the  Court  or  a  Judge,  to  order  a  judgment 
to  be  entered  nunc  pro  tunc. 

4th,  No  entry  shall  be  made  on  record 
of  any  warrants  of  attorney  to  sue  or  de- 
fend. 

And  whereas  by  the  mode  of  pleading 
hereinafter  prescribed,  the  several  disputed 
facts  material  to  the  merits  of  the  case,  will 
before  the  trial,  be  brought  to  the  notice  of 
the  respective  parties,  more  distinctly  than 
'heretofore,  and  by  the  said  act  of  the  3  &  4 
W.  4.  c.  42.  $  23,  the  powers  of  amend- 
ment at  the  trial,  in  cases  of  variance,  in 
particulars  not  material  to  the  merits  of  the 
case,  are  greatly  enlarged. 

5th,  Several  counts  shall  not  be  allowed, 
unless  a  distinct  subject  matter  of  com- 
plaint is  intended  to  be  established  in  res- 
pect of  each,  nor  shall  several  pleas,  or 
avowries,  or  cognizances,  be  allowed,  unless 
a  distinct  ground  of  answer  or  defence  is 
intended  to  be  established  in  respect  of 
each. 

Therefore,  counts  founded  on  one  and 
the  same  principal  matter  of  complaint,  but 
varied  in  statement,  description,  or  circum- 
stances only,  are  not  to  be  allowed. 

Ex.  gr.  Counts  founded  upon  the  same 
contract,  described  in  one,  as  a  contract 
without  a  condition,  and  in  another  as  a 
contract  with  a  condition,  are  not  to  be 
allowed,  for  they  are  founded  on  the  same 
subject  matter  of  complaint,  qnd  are  only 
variations  in  the  statement  of  one  and  the 
same  contract. 

So  counts  for  not  giving,  or  delivering, 
or  accepting  a  bill  of  exchange,  in  payment 
for  goods  sold  and  delivered,  and  for  the 
price  of  the  same  goods  to  be  paid  in  money, 
are  not  to  be  allowed. 

So  counts  for  not  accepting  and  paying 
for  goods  sold,  and  for  the  price  of  the  same 
goods,  as  goods  bargained  and  sold,  are 
not  to  be  allowed. 

But  counts  upon  a  bill  of  exchange,  or 
promissory  note,  and  for  the  consideration 
of  the  bill  or  note  in  goods,  money  or  other- 
wise, are  to  be  considered  as  founded  on 
distinct  subject  matters  of  complaint,  for 
the  debt  and  the  security  are  different 
contracts  ;  and  such  counts  are  to  be  al- 
lowed. 

Two  counts  upon  the  same  policy  of 
insurance  are  not  to  be  allowed. 

But  a  count  upon  a  policy  of  insurance, 
and  a  count  for  money  had  and  received,  to 
recover  back  the  premium,  upon  a  contract 
implied  by  law,  are  to  be  allowed. 


Two  counts  on  tU^jsame  charterparty 
not  to  be  allowed. 

But  a  count  for  freight  upon  a  charter- 
party,  and  for  freight  pro  rata  itineris  upon 
a  contract  implied  by  law,  are  to  be  al- 
lowed. 

Counts  upon  a  demise,  and  for  use  and 
occupation  of  the  same  land,  for  the  same 
time,  are  not  to  be  allowed. 

In  actions  of  tort  for  misfeasance,  several 
counts  for  the  same,  injury,  varying  the  de- 
scription of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  seve- 
ral counts  founded  on  varied  statements  of 
the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass,  for  acts  com- 
mitted at  the  same  time  and  place,  are  not 
to  be  allowed. 

Where  several  debts  are  alleged  in  in- 
debitatus assumpsit,  to  be  due  in  respect  of 
several  matters,— or.  gr.  for  wages,  work 
and  labour  as  a  hired  servant,  work  and 
labour  generally,  goods  sold  and  delivered, 
goods  bargained  and  sold,  money  lent, 
money  paid,  money  had  and  received,  and 
the  like,  each  debt  is  to  be  considered  as 
the  subject  of  a  several  count  within  the 
meaning  of  the  rule,  though  such  several 
debts  are  laid  as  the  consideration  of  one 
promise  to  pay. 

Provided  that  a  count  for  money  due  on 
an  account  stated,  may  be  joined  with  any 
other  count  for  a  money  demand,  though  it 
may  not  be  intended  to  establish  a  distinct 
subject  matter  of  complaint,  in  respect  of 
each  of  such  counts. 

The  rule  which  forbids  the  use  of  several 
counts,  is  not  to  be  considered  as  precluding 
the  plaintiff  from  alleging  more  breaches 
than  one  of  the  same  contract,  in  the  same 
count. 

Pleas,  avowries,  and  cognizances,  found- 
ed on  one  and  the  same  principal  matter, 
but  varied  in  statement,  description,  or 
circumstances  only,  are  not  to  be  allowed. 

Ex.  gr.  Pleas  of  solvit  ad-diem,  and  of 
solvit  post  diem,  are  both  pleas  of  payment, 
varied  in  the  circumstance  of  time  only, 
and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and 
satisfaction,  or  of  release,  are  distinct,  and 
are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  secu- 
rity of  A.  B.  in  discharge  of  the  plaintiff's 
demand,  and  of  an  agreement  to  accept  the 
security  of  C.  D.  for  the  like  purpose,  are 
also  distinct,  and  to  be  allowed.  .x 

But  pleas  of  an  agreement  to  accept  the 
security  of  a  third  person  in  discharge  of 
the  plaintiff's  demand;  and  of  the  same 
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agreement,  describing  it  to  be  an  agree- 
ment to  forbear  for  a  time,  in  consideration 
of  the  same  security,  are  not  distinct ;  for 
they  are  only  variations  in  the  statement  of 
one  and  the  same  agreement,  whether 
more  or  less  extensive,  in  consideration  of 
the  same  security,  and  not  to  be  allowed. 

In  trespass  quare  clausum  fregit,  pleas  of 
soil  and  freehold  of  the  defendant  in  the 
locus  in  quo,  and  of  the  defendant's  right  to 
an  easement  there ;  pleas  of  right  of  com- 
mon, and  of  right  of  way ;  pleas  of  common 
of  pasture,  of  common  of  turbary,  and  of 
common  of  estovers,  are  distinct,  and  are  to 
be  allowed. 

But  pleas  of  right  of  common  at  all  times 
of  the  year,  and  of  such  right  at  particular 
times,  or  in  a  qualified  manner,  are  not  to 
be  allowed. 

So  pleas  of  a  right  of  way  over  the  locus 
in  quo,  varying  the  termini  or  the  purposes, 
are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for 
distress  for  damage  feasant,  are  to  be  al- 
lowed* 

But  avowries  for  distress  for  rent,  vary- 
ing the  amount  of  rent  reserved,  or  the 
times  at  which  tie  rent  is  payable,  are  not 
to  be  allowed 

The  examples  in  this  and  other  places 
specified,  are  given  as  some  instances  only 
of  the  application  of  the  rules  to  which  they 
relate,  but  the  principles  contained  in  the 
rules  are  not  to  be  considered  as  restricted 
by  the  examples  specified. 

6th,  Where  more  than  one  count,  plea, 
avowry,  or  cognizance,  shall  be  used,  in 
apparent  violation  of  the  preceding  rule, 
the  opposite  party  shall  be  at  liberty  to 
apply  to  a  Judge,  suggesting  that  two  or 
more  of  the  supposed  causes  of  action,  or 
grounds  of  answer  or  defence,  if  any  such 
there  be,  are  the  same,  for  an  order  that  all 
the  counts,  pleas,  avowries,  or  cognizances 
introduced  in  violation  of  the  rule  be  struck 
out  at  the  cost  of  the  party  pleading,  where- 
upon the  Judge  shall  order  accordingly, 
unless  he  shall '  be  satisfied,  upon  cause 
shewn,  that  some  distinct  subject  matter  of 
complaint  is  bond  fide  intended  to  be  esta- 
blished in  respect  of  each  count,  or  some 
distinct  ground  of  answer  or  defence  in 
respect  of  each  plea,  avowry,  or  cogniz- 


7th,  Upon  the  trial,  where  there  is  more 
than;  one  count,  plea,  avowry,  or  cogniz- 
ance upon  the  record,  and  the  party  plead- 
ing fails  to  establish  by  evidence  a  distinct 
subject  matter  of  complaint  in  respect  of 
each  count,  or  some  distinct  ground  of  an- 


swer or  defence  in  respect  of  each  plea, 
avowry,  or  cognizance,  a  verdict  and  judg- 
ment shall  pass  against  him  upon  each 
count,  plea,  avowry,  or  cognizance,  which 
he  shall  have  so  failed  to  establish,  and  he 
shall  be  liable  to  the  other  party  for  all  the 
costs  occasioned  by  such  count,  plea, 
avowry,  or  cognizance,  including  those  of 
the  evidence,  as  well  as  those  of  the  plead- 
ings ;  and  further,  in  all  cases  in  which  an 
application  to  a  Judge  has  been  made  under 
the  preceding  rule,  and  any  count,  plea, 
avowry,  or  cognizance  retained,  upon  the 
ground  that  some  distinct  subject  matter  of 
complaint  was  bona  fide  intended  to  be 
established  at  the  trial,  in  respect  of  each 
count,  or  some  distinct  ground  of  answer  or 
defence  in  respect  of  each  plea,  avowry,  or 
cognizance,  if  the  Court  or  Judge  before 
whom  the  trial  is  had,  shall  be  of  opinion 
that  no  such  distinct  subject  matter  of  com- 
plaint was  bona  fide  intended  to  be  esta- 
blished in  respect  of  each  count,  or  no  such 
distinct  ground  of  answer  or  defence  in 
respect  of  each  plea,  avowry,  or  cognizance, 
and  shall  so  certify  before  final  judgment, 
such  party  so  pleading  shall  not  recover  any 
costs  upon  the  issue  or  issues  upon  which 
he  succeeds,  respecting  the  same  subject 
matter  of  complaint,  or  ground  of  answer  or 
defence,  is  that  on  which  any  other  count, 
plea,  avowry,  or  cognizance  were  founded. 

8th,  The  name  of  a  county  shall  in  all 
cases  be  stated  in  the  margin  of  a  declara- 
tion, and  shall  be  taken  to  be  the  venue  in- 
tended by  the  plaintiff,  and  no  venue  shall 
be  stated  in  the  body  of  the  declaration,  or 
in  any  subsequent  pleading. 

Provided  that  In  cases  where  local  de- 
scription is  now  required,  such  local  de- 
scription shall  be  given. 

9th,  In  a  plea  or  subsequent  pleading  in- 
tended to  be  pleaded  in  bar  of  the  whole 
action  generally,  it  shall  not  be  necessary  to 
use  any  allegation  of  actionem  non,  or  to 
the  like  effect,  or  any  prayer  of  judgment, 
nor  shall  it  be  necessary  in  any  replication 
or  subsequent  pleading  intended  to  be  plead- 
ed in  maintenance  of  the  whole  action,  to 
use  any  allegation  of  "  precludi  non,"  or  to 
the  like  effect,  or  any  prayer  of  judgment ; 
and  all  pleas,  replications,  and  subsequent 
pleadings,  pleaded  without  such  formal 
parts  as  aforesaid,  shall  be  taken,  unless 
otherwise  expressed,  as  pleaded  respectively 
in  bar  of  the  whole  action,  or  in  main- 
tenance of  the  whole  action.  Provided  that 
nothing  herein  contained  shall  extend  to 
cases  where  an  estoppel  is  pleaded. 

10th,   No  formal   defence  shall  be  re- 
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quired  in  a  plea,  and  it  shall  commence  as 

follows :  "  The  said  defendant,  by 

his    attorney,   [or,  in  person,  &c]   says 

that" 

11th,  It  shall  not  be  necessary  to  state 
in  a  second  or  other  plea  or  avowry,  that  it 
is  pleaded  by  leave  of  the  Court,  or  accord- 
ing to  the  form  of  the  statute,  or  to  that 
effect. 

1 2th,  No  protestation  shall  hereafter  be 
made  in  any  pleading,  but  either  party  shall 
be  entitled  to  the  same  advantage  in  that  or 
other  actions,  as  if  a  protestation  had  been 
made. 

13th,  All,  special  traverses,  or  traverses 
with  an  inducement  of  affirmative  matter, 
shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not 
preclude  the  opposite  party  from  pleading 
over  to  the  inducement,  when  the  traverse 
is  immaterial. 

14th,  The  form  of  a  demurrer  shall  be  as 
follows : — "  The  said  defendant,  by 
his  attorney  [or  in  person,  &c.  or  plaintiff], 
says  that  the  declaration  [or  plea,  &c]  is 
not  sufficient  in  law :"  shewing  the  special 
causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall 
be  as  follows:—  "The  said  plaintiff  [or 
defendant]  says  that  the  declaration  [or 
plea,  &c]  is  sufficient  in  law." 

15th,  The  entry  of  proceedings  on  the 
record  for  trial,  or  on  the  judgment  roll 
(according  to  the  nature  of  the  case),  shall 
be  taken  to  be  and  shall  be  in  fact  die  first 
entry  of  the  proceedings  in  the  cause,  or  of 
any  part  thereof,  upon  record ;  and  no  fees 
shall  be  payable  in  respect  of  any  prior 
entry  made  or  supposed  to  be  made  on  any 
roll  or  record  whatever, 

1 6th,  No  fees  shall  be  charged  in  respect 
of  more  than  one  issue  by  any  of  the  offi- 
cers of  the  Court,  or  of  any  Judge  at  the 
assizes,  or  any  other  officer,  in  any  action 
of  assumpsit,  or  in  any  action  of  debt  on 
simple  contract,  or  in  any  action  on  the 
case. 

17th,  When  money  is  paid  into  Court, 
such  payment  shall  be  pleaded  in  all  cases, 
and  as  near  as  may  be  in  the  following 
form,  mutatis  mutandis : — 
C.  D.  \  The  day  of  .     The  de- 

ats.   >fendant,  by  his  attorney, 

A.  B.j  [or  in  person,  &c]  says  that  the 
plaintiff  ought  not  further  to  maintain  his 
action,  because  the  defendant  now  brings 
into  Court  the  sum  of  £  ready  to  be 
paid  to  the  plaintiff;  and  the  defendant 
further  says,  that  the  plaintiff  has  not  sus- 
tained damages  [or  in  actions  of  debt,  that 


he  is  not  indebted  to  the  plaintiff]  to  a 
greater  amount  than  the  said  sum,  &c.  in 
respect  of  the  cause  of  action  in  the  decla- 
ration mentioned,  and  this  he  is  ready  to 
verify:  wherefore  he  prays  judgment,  if 
the  plaintiff  ought  further  to  maintain  his 
action. 

18th,  No  rule  or  Judge's  order  to  pay 
money  into  Court  shall  be  necessary,  except 
under  the  3  &  4  W.  4.  c.  42,  §  21,  but  the 
money  shall  be  paid  to  the  proper  officer  of 
each  Court,  who  shall  give  a  receipt  for  the 
amount  in  the  margin  of  the  plea,  and  the 
said  sum  shall  be  paid  out  to  the  plaintiff 
on  demand. 

19th,  The  plaintiff,  after  the  delivery  of 
a  plea  of  payment  of  money'  into  Court, 
shall  be  at  liberty  to  reply  to  the  same  by 


accepting  the  sum  so  paid  into  Court  in  full 
satisfaction  and  discharge  of  the  cause  of 
action,  in  respect  of  which  it  has  been  paid 
in,  and  he  shall  be  at  liberty  in  that  case 
to  tax  his  costs  of  suit ;  and  in  case  of  non- 
payment thereof  within  forty-eight  hours, 
to  sign  judgment  for  his  costs  of  suit  so 
taxed,  or  the  plaintiff  may  reply  "  that  he 
has  sustained  damages  [or,  that  the  defend* 
ant  is  indebted  to  him,  as  the  ease  may  be,] 
to  a  greater  amount  than  the  said  sum ;" 
and  in  the  event  of  an  issue  thereon  being 
found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of 
suit. 

20th,  In  all  cases  under  the  3  &  4  W.  4. 
c.  42,  §  10,  in  which  after  a  plea  in  abate- 
ment of  the  nonjoinder  of  another  person, 
the  plaintiff  shall,  without  having  proceeded 
to  trial  on  an  issue  thereon,  commence 
another  action  against  the  defendant  or  de- 
fendants in  the  action  in  which  such  plea 
in  abatement  shall  have  been  pleaded,  and 
the  person  or  persons  named  in  such  plea 
in  abatement  as  joint  contractors,  the  com- 
mencement of  the  declaration  shall  be  in 
the  following  form : 

°  (Venue).  A.  B.  by  JS.  P.  his  attorney, 
[or,  in  his  own  proper  person,  &c]  com- 
plains of  C.  D.  and  G.  H*%  who  have  been 
summoned  to  answer  the  said  A.  2?.,  and 
which  said  C.  D.  has  heretofore  pleaded 
in  abatement  the  nonjoinder  of  the  said 
G.  H."  &c.  [the  same  form  to  be  used 
mutatis  mutandis,  in  cases  of  arrest  or  de- 
tainer]. 

21st,  .In  all  actions  by  and  against  as- 
signees of  a  bankrupt  or  insolvent,  or  exe- 
cutors or  administrators,  or  persons  autho- 
rized by  act  of  parliament  to  sue  or  be  sued 
as  nominal  parties,  the  character  in  which 
the  plaintiff  or  defendant  is  stated  on  the 
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record  to  sue  or  be  sued,  shall  not  in  any 
case  be  considered  as  in  issue,  unless  spe- 
cially denied. 

PLKAniNGS   IK    PAETICULAR   ACTIONS. 

I.  Assumpsit. 

In  all  actions  of  assumpsit,  except  on 
bills  of  exchange  and  promissory  notes,  the 
plea  of  non-assumpsit  shall  operate  only  as 
a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged 
may  be  implied  by  law. 

JEr.  gr.  In  an  action  on  a  warranty,  the 
plea  will  operate  as  a  denial  of  the  fact  of 
the  warranty  having  been  given  upon  the 
alleged  consideration,  but  not  of  the  breach ; 
and  in  an  action  on  a  policy  of  insurance, 
of  the  subscription  to  the  alleged  policy  by 
the  defendant,  but  not  of  the  interest,  of 
the  commencement  of  the  risk,  of  the  loss, 
or  of  the  alleged  compliance  with  war- 
ranties. 

In  actions  against  carriers  and  other 
bailees,  for  not  delivering  or  not  keeping 
goods  safe,  or  not  returning  them  on  re- 
quest, and  in  actions  against  agents  for  not 
accounting,  the  plea  will  operate  as  a  denial 
of  any  express  contract  to  the  effect  alleged 
in  the  declaration,  and  of  such  bailment  or 
employment  as  would  raise  a  promise  in 
law  to  the  effect  alleged,  but  not  of  the 
breach.  In  an  action  of  indebitatus  as- 
sumpsit for  goods  sold  and  delivered,  the 
plea  of  non-assumpsit  will  operate  as  a  de- 
nial of  the  sale  and  delivery  in  point  of  fact ; 
in  the  like  action  for  money  had  and  re- 
ceived, it  will  operate  as  a  denial  both  of 
the  receipt  of  the  money  and  the  existence 
of  those  facts  which  make  such  receipt  by 
the  defendant  a  receipt  to  the  use  of  the 
plaintiff. 

2d,  In  all  actions  upon  bills  of  exchange 
and  promissory  notes,  the  plea  of  non  as- 
sumpsit shall  be  inadmissible.  In  such  ac- 
tions, therefore,  a  plea  in  denial  must  tra- 
verse some  matter  of  fact;  e.  g.  the 
drawing,  or  making,  or  indorsing,  or  ac- 
cepting, or  presenting,  or  notice  of  dis- 
honor of  the  bill  or  note. 

3d,  In  every  species  of  assumpsit,  all 
matters  in  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge, 
but  those  which  show  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on 
the  ground  of  fraud  or  otherwise,  shall 
be  specially  pleaded ;  ex.  gr.  infancy,  cover- 
ture, release,  payment,  performance,  ille- 
gality of  consideration  either  by  statute  or 
common  law,  drawing,  indorsing,  accept- 


ing, &c.  bills  or  notes  by  way  of  accommo- 
dation, set-off,  mutual  credit,  unseaworthi- 
ness, misrepresentation,  concealment,  devia- 
tion, and  various  other  defences,  must  be 
pleaded. 

4th,  In  actions  on  policies  of  assurance, 
the  interest  of  the  assured  may  be  averred 
thus :  "  That  A.  B.  C.  and  D ,  or  some  or 
one  of  them,  were  or  was  interested,  &c. ;" 
and  the  interest  may  be  proved  in  all  or  any 
so  named. 

II.  In  Covenant  and  Debt. 

1st,  In  debt  on  specialty,  or  covenant, 
the  plea  of  non  est  factum  shall  operate  as  a 
denial  of  the  execution  of  the  deed  in  point 
of  met  only,  and  all  other  defences  shall  be 
specially  pleaded,  including  matters  which 
make  the  deed  absolutely  void,  as  well  as 
those  which  make  it  voidable. 

2d,  The  plea  of  "  nil  debet "  shall  not  be 
allowed  in  any  action. 

3d,  In  actions  of  debt  on  simple  contract, 
other  than  on  bills  of  exchange  and  promis- 
sory notes,  the  defendant  may  plead  that 
"  he  never  was  indebted  in  manner  and 
form  as  in  the  declaration  alleged,"  and 
such  plea  shall  have  the  same  operation  as 
the  plea  of  non  assumpsit,  in  indebitatus 
assumpsit;  and  all  matters  in  confession 
and  avoidance  shall  be  pleaded  specially,  as 
above  directed,  in  actions  of  assumpsit. 

4th,  In  other  actions  of  debt,  in  which 
the  plea  of  nil  debet  has  been  hitherto  al- 
lowed, including  those  on  bills  of  exchange 
and  promissory  notes,  the  defendant  shall 
deny  specifically  some  particular  matter  of 
fact  alleged  in  the  declaration  or  plead  spe- 
cially in  confession  and  avoidance. 

III.  Detinue. 

The  plea  of  non  detinet  shall  operate  as 
a  denial  of  the  detention  of  the  goods  by  the 
defendant,  but  not  of  the  plaintiff's  pro- 
perty therein;  and  no  other  defence  than 
such  denial  shall  be  admissible  under  that 
plea. 

IV.  In  Case. 

1st,  In  actions  on  the  case,  the  plea  of 
not*  guilty  shall  operate  as  a  denial  only  of 
the  breach  of  duty,  or  wrongful  act  alleged 
to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  induce- 
ment, and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea : 
all  other  pleas  in  denial  shall  take  issue  on 
some  particular  matter  of  fact  alleged  in  the 
declaration ; — Ex.  gr.  In  an  action  on  the 
case  for  a  nuisance  to  the  occupation  of  a 
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house,  by  carrying  on  an  offensive  trade,  the 
plea  of  not  guilty  will  operate  as  a  denial 
only  that  the  defendant  carried  on  the 
alledged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house; 
and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house :  in  an 
action  on  the  case  for  obstructing  a  right  of 
way,  such  plea  will  operate  as  a  dental  of 
the  obstruction  only,  and  not  of  the  plain- 
tiff's right  of  way;  and  in  an  action  for 
converting  the  plaintiff's  goods,  the  conver- 
sion only,  and  not  the  plaintiff's  title  to  the 
goods.  In  an  action  of  slander  of  the  plain- 
tiff in  his  office,  possession,  or  trade,  the 
plea  of  not  guilty  will  operate  to  the  same 
extent  precisely  as  at  present  in  denial  of 
speaking  the  words,  of  speaking  them  ma- 
liciously, and  in  the  sense  imputed,  and 
with  reference  to  the  plaintiff's  office,  pro- 
fession, or  trade,  but  it  will  not  operate  as 
a  denial  of  the  met  of  the  plaintiff  holding 
the  office,  or  being  of  the  profession  or 
trade  alleged.  In  actions  for  an  escape,  it 
will  operate  as  a  denial  of  the  neglect  or  de- 
fault of  the  sheriff  or  his  officers,  but  not  of 
the  debt,  judgment,  or  preliminary  proceed- 
ings. In  this  form  of  action  against  a  car- 
rier, the  plea  of  not  guilty  will  operate  as  a 
denial  of  the  loss  or  damage,  but  not  of  the 
receipt  of  the  goods  by  the  defendant,  as  a 
carrier  for  hire,  or  of  the  purpose  for  which 
they  were  received. 

2d,  All  matters  in  confession  and  avoid- 
ance shall  be  pleaded  specially,  as  in  ac- 
tions of  assumpsit. 

V.  In  Trespass* 

1st,  In  actions  of  trespass,  quare  clausum 
fregit,  the  close  or  place  in  which  &c.  must 
be  designated  in  the  declaration  by  name  or 
abuttalls,  or  other  description,  in  failure 
whereof  the  defendant  may  demur. 

2d,  In  actions  of  trespass  quare  clausum 
fregit,  the  plea  of  not  guilty  shall  operate 
as  a  denial  that  the  defendant  committed 
the  trespass  alleged  in  the  place  mentioned, 
but  not  as  a  denial  of  the  plaintiff's  pos- 
session or  right  of  possession  of  that  place, 
which  if  intended  to  be  denied  must  be 
traversed  specially. 

3d,  In  actions  of  trespass  de  bonis  as- 
portatis  the  plea  of  not  guilty  shall  operate 
as  a  denial  of  the  defendant  having  com- 
mitted the  trespass  alleged  by  taking  or 
damaging  the  goods  mentioned,  but  not  of 
the  plaintiff's  property  therein. 

4th,  Where  in  an  action  of  trespass  quare 
clausum  fregit,  the  defendant  pleads  a  right 
of  way  with  carriages  and  cattle  and  on  foot 


in  the  same  plea,  and  issue  is  taken  thereon, 
the  pica  shall  be '  taken  distributively ;  and 
if  a  right  of  way  with  cattle  or  carriages  or 
on  foot  only  shall  be  found  by  the  jury,  a 
verdict  shall  pass  for  the  defendant  in  res- 
pect of  such  of  the  trespasses  proved  as 
shall  be  justified  by  the  right  of  way  so 
found,  and  for  the  plaintiff  in  respect  of 
such  of  the  trespasses  as  shall  not  be  so 
justified. 

5th,  And  where  in  an  action  of  trespass 
quare  clausum  fregit,  the  defendant  pleads 
a  right  of  common  of  pasture  for  divers 
kinds  of  cattle,  ex.  gr.  horses,  sheep,  oxen 
and  cows,  and  issue  is  taken  thereon,  if  a 
right  of  common  for  some  particular  kind 
of  commonable  cattle  only  be  found  by  the 
jury,  a  verdict  shall  pass  for  the  defendant 
in  respect  of  such  of  the  trespasses  proved 
as  shall  be  justified  by  the  right  of  common 
so  found,  and  for  the  plaintiff  in  respect  of 
the  trespasses  which  shall  not  be  so  jus- 
tified. 

6th,  And  in  all  actions  in  which  such  or 
die  like  right  of  way  or  common  as  afore- 
said is  pleaded  the  allegation  shall  be  taken 
distributively. 

Provided  nevertheless,  that  nothing  con- 
tained in  the  5th,  6th,  or  7th  of  the  above 
mentioned  General  Rules  and  ItegulatioHS, 
or  in  any  of  the  above  mentioned  Rules  or 
Regulations  relating  to  pleading  in  parti- 
cular actions,  shall  apply  to  any  case  in 
which  the  declaration  shall  bear  date  before 
the  first  day  of  Easter  Term  next. 

Issues,  judgments,  and  other  proceedings 
in  actions  commenced  by  process*  under 
2  W.  4.  c.  39,  shall  be  in  the  several  forms 
in  the  schedule  hereunto  annexed,  or  to  the 
like  effect  mutatis  mutandis.  Provided 
that  in  case  of  noncompliance,  the  Court  or 
a  Judge  may  give  leave  to  amend. 

Form  of  an  Issue  in  the  King's  Bench, 
Common  Pleas,  or  Exchequer. 

In  the  King's  Bench,  or 
In  the  Common  Pleas,  or 
In  the  Exchequer. 

The  *  day  of  in 
the  year  of  our  Lord,  18 
Venue. — A.  B.  by  25.  F.  his  attorney  [or  in 
his  own  proper  person,  or  by  E.  F.  who  is 
admitted  by  the  Court  here  to  prosecute  for 
the  said  A.  B.  who  is  an  infant,  within  the 
age  of  twenty-one  years,  as  the  next  friend 
of  the  said  A.  B..  as  the  case  may  be},  com- 
plains of  C.  D.  who  has  been  8ummoned4o 
,     t%    >* 

"    -"  9 

*  t 
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answer  the  said  A.  B,  [or  arrested  or  de- 
tained in  custody]  by  virtue,  [or  served  with 
a  copy,  as  the  case  may  beh}  of  a  writ  is- 
sued on  the  day  of  in  the 
year  of  our  Lord  1 8  out  of  the  Court  of 
our  Lord  the  King,  before  the  King  himself 
at  Westminster,  [or  out  of  the  Court  of  our 
Lord  the  King,  before  his  Justices  at  West- 
minster* or  out  of  the  Court  of  our  Lord  the 
King  before  the  Barons  of  his  Exchequer 
at  Westminster,  as  the  case  may  be]  for 
that 

[Copy  the  declaration  from  these  words  to 
the  end,  and  the  plea  and  subsequent  plead- 
ings to  the  joinder  of  issue.] 

Thereupon  the  sheriff  is  commanded  that 
he  cause  to  come  here  on  the        day  of 

twelve,  &c.  by  whom,  &c.  and  who 
neither,  &c.  to  recognize,  &c«  because  as 
well,  &c. 

No.  2. 

Form  of  Nisi  Prius  Record,  in  the  King's 
Bench,  Common  Pleas,  or  Exchequer. 

[The  Placita  are  to  be  omitted  ] 
[Copy  the  issue  to  the  end  of  the  award  of 
the  venire,  and  proceed  as  follows .-] 

Afterwards  on  the*  .  day  of  '  in  the 
year  the  jury  between  the  parties  afore* 
said*  i*  respited  here  until  thed  day  of 
unless  shall  first  come  on 

the  *  day  of         at  according 

to  the  form  of  the  statute  in  such  case 
made  and  provided  for  default  of  the  jurors, 
because  none  of  them  did  appear,  therefore 
let  the  Sheriff  have  the  bodies  of  the  said 
jurors  accordingly. 

[The  postern  is  to  be  in  the  usual  form.] 

No.  3. 

Form  of  Judgment  for    the   Plaintiff  in 

assumpsit. 

[Copy  the  issue  to  the  end  of  the  award  of 
the  venire,  and  proceed  as  follows:] 

Afterwards  the  jury  between  the  parties 
is  respited  until  the  f  day  of  unless 
shall  first  come  on  the  *  day  of 
at  according  to  the  form  of  the  statute 
in  that  case  made  and  provided  for  default 
of  the  jurors  because  none  of  them  did 
appear. 

Afterwards  on  the  h        day  of        come 

■        i      i  ii  i        ■■»■  ■    ■         m  i  ■    ■  i 

*  Date  of  first  writ. 

c  Teste  of  distringas  or  habeas  corpora. 

*  Return  day  of  distringas  or  hub.  corp. 

*  First  day  of  sittings  or  commission  day  of 


I  Return  of  distringas  or  habeas  corpora. 
t  Day  ofsittings  or  Nisi  Prius. 
h  Day  of  signing  final  judgment. 


the  parties  aforesaid  by  their  respective  at- 
torneys aforesaid  [or  as  the  case  may  be], 
and  before  whom  the  said  issue  was 

tried,  hath  sent  hither  his  record,  had  before 
him  in  these  words. 

(Copy  Postea.] 

Therefore  it  is  considered  that  the  said 
A.B.  do  recover  against  the  said  C.  D.,  his 
said  damages,  costs,  and  charges,  by  the 
jurors  aforesaid,  in  form  aforesaid  assessed, 
and  also  £  for  his  costs  and  charges  by 
the  Court  here,  adjudged  of  increase  to  the 
said  A.  B.  with  his  assent,  which  said  da- 
mages, costs,  and  charges,  in  the  whole 
amount  to  and  the  said  C.  D.  in 

mercy,  &c. 

No.  4. 

Form  of  the  issue  when  it  is  directed  to  be 
tried  by  the  Sheriff. 

[After  the  joinder  of  issue  proceed  as  fol- 
lows i] 

And  forasmuch  as  the  sum  sought  to  be 
recovered  in  this  suit,  and  indorsed  on  the 
said  writ  of  summons,  does  not  exceed 
twenty  pounds,  hereupon  on  the1 
day  of  in  the  year  pursuant  to  the 
statute  in  that  case  made  and  provided,  the 
Sheriff  [or  the  judge  of  being  a  Court 

of  Record  for  the  recovery  of  debt  in  the 
said  county,  as  the  case  may  be,]  is  com- 
manded that  he  summon  twelve,  &c.  who 
neither,  &c.  who  shall  be  sworn  truly  to 
try  the  issue  above  joined  between  the 
parties  aforesaid,  and  that  he  proceed  to 
try  such  issue  accordingly,  and  when  the 
same  shall  have  been  tried,  that  he  make 
known  to  the  Court  here  what  shall  have 
been  done  by  virtue  of  the  writ  of  our  Lord 
the  King,  to  him  in  that  behalf  directed 
with  the  finding  of  the  jury  thereon  indorsed 
on  the        day  of        &c. 

No.  5. 

Form  of  Writ  of  Trial. 

William  the  Fourth,  by,  &c.  To  the 
Sheriff  of  our  county  of  [or  to  the 

Judge  of  ,  being  a  Court  of  Record 

for  the  recovery  of  debt  in  our  county  of 
,  as  the  case  may  be].  Whereas 
A.  B.  in  our  Court  before  us  at  Westmin- 
ster [or  in  our  Court  before  our  Justices  at 
Westminster,  or  in  our  Court  before  the 
Barons  of  our  Exchequer  at  Westminster, 
as  the  case  may  be],  on  the  k  day  of 

last,  impleaded  C.  D.  in  an  action 
on  promises  [or  as  the  case  may  be]  :  For 
that  whereas  one,  &c.  [here  recite  the  de~ 

*  Teste  of  writ  of  trial. 

*  Date  of  first  writ  of  summons. 

R  4 
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deration  as  in  a  writ  of  inquiry,]  and  there- 
upon he  brought  suit.  And  whereas  the 
defendant  on  the  day  of  last, 

by  his  attorney,  [or  as  the  case 

may  be,"]  came  into  our  said  Court  and  said 
[here  recite  the  pleas  and  pleadings  to  the 
joinder  of  issut],  and  the  plaintiff  did  the 
like ;  And  whereas  the  sum  sought  to  be 
recovered  in  the  said  action  and  indorsed 
on  the  writ  of  summons  therein,  does  not 
exceed  £  20,  and  it  is  fitting  that  the  issue 
above  joined  should  be  tried  before  you  the 
said  Sheriff  of  [or  Judge,  as  the 

case  may  be]  :  We  therefore,  pursuant  to 
the  statute  in  such  case  made  and  provided, 
command  you  that  you  do  summon  twelve 
free  and  lawful  men  of  your  county,  duly 
qualified  according  to  law,  who  are  in  no 
wise  akin  to  the  plaintiff  or  to  the  defendant, 
who  shall  be  sworn  truly  to  try  the  said 
issue  joined  between  the  parties  aforesaid, 
and  that  you  proceed  to  try  such  issue  ac- 
cordingly ;  and  when  the  same  shall  have 
been  tried  in  manner  aforesaid,  we  com- 
mand you  that  you  make  known  to  us  at 
Westminster  [or  to  our  Justices  at  West- 
minster, or  to  the  Barons  of  our  said  Ex- 
chequer, as  the  case  may  be],  what  shall 
have  been  done  by  virtue  of  this  writ,  with 
the  finding  of  the  jury  hereon  indorsed,  on 
the  day  of  next.     Witness 

at  Westminster,  the  day 

of  ,  in  the  year  of  our 

reign. 

No.  6. 

Form  of  Indorsement  thereon  of  the  Verdict. 

Afterwards  on  the l  day  of 

in  the  year  ,  before  me.  Sheriff  of  the 

county  of  ,  [or  Judge  of  the  Court  of 

,]  came  as  well  the  within  named 
plaintiff  as  the  within  named  defendant,  by 
their  respective  attorneys  within  named  [or 
as  the  case  may  be] ,  and  the  jurors  of  the 
jury  by  me  duly  summoned  as  within  com- 
manded, also  came,  and  being  duly  sworn 
to  try  the  said  issue  within  mentioned,  on 
their  oath  said  that 

No.  7. 

Form  of  Indorsement  thereon,  in  case  a 
Nonsuit  takes  place. 

[After  the  words  ••  duly  sworn  to  try  the 
issue  within  mentioned,"  proceed  as  fol- 
lows :]  And  were  ready  to  give  their  verdict 
in  that  behalf,  but  the  said  A.  B.  being 
solemnly  called,  came  not,  nor  did  he  fur- 

1  Day  of  trial. 


ther  prosecute  Ids  said  suit  against  the  said 
CD. 

No.  8. 

Farm  of  Judgment  for  the  Plaintiff  after 
Trial  by  the  Plaintiff. 

[Copy  the  issue,  and  then  proceed  as  fol- 
lows :]  Afterwards,  on  the  m  day  of 
in  the  year  ,  came  the  parties 
aforesaid,  by  their  respective  attorneys 
aforesaid  [or  as  the  case  may  be],  and  the 
Sheriff  [or  Judge,  as  the  case  may  bet]  be- 
fore whom  the  said  issue  came  on  to  be 
tried,  hath  sent  hither  the  said  last-men- 
tioned writ  with  an  indorsement  thereon, 
which  said  indorsement  is  in  these  words, 
to  wit  [copy  the  indorsement]  :  Therefore  it 
is  considered,  &c.  [in  the  same  form  as  be- 
fore.] 


THE  LAW  OP  ATTORNEYS. 
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DBL1VBEY  OP  SIGNED  BILL. 

In  a  former  article  on  this  subject,  p,  164, 
it  was  stated  on  the  authority  of  the  case  of 
Reynal  v.  Smith,  2  M.  &  M.  86,  that  it  was 
unnecessary  for  an  attorney  to  deliver  a  signed 
bill,  for  business  not  done  in  the  Superior 
Courts  of  Westminster,  although  such  bills 
when  delivered  might  be  liable  to  taxation. 
That  case  was  decided  by  Lord  Tenterden,  Mr. 
Justice  Littledale,  Mr.  Justice  James  Parte, 
and  Mr.  Justice  Taunton. 

In  the  following  case,  however,  which  has 
been  subsequently  decided,  it  was  held  that 
an  attorney's  bill  for  business  done  in  the 
County  Court,  is  within  the  statute  2  G.  2.  c. 
23.  §  2ft,  and  must  be  delivered  to  the  client 
one  month  before  action  brought;  a  charge 
for  attesting  a  replevin  bond,  being  a  charge 
relating  to  a  suit  in  that  Court. 

At  the  trial  of  the  action,  which  was  for  an 
attorney's  bill,  before  Aldereon,  J.,  at  the 
Spring  Assizes  for  Westmoreland,  1832,  it 
appeared  that  the  goods  of  one  Barrow  having 
been  distrained  for  rent,  the  plaintiff  had  pre- 
pared an  assignment  of  his  personal  estate  and 
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effects  to  the  defendant,  in  trust  for  the  benefit 
of  his  creditor^  and  by  the  plaintiff's  advice 
the  defendant  replevied.  The  goods  remained 
in  the  possession  of  the  defendant  three  weeks ; 
they  were  advertised  for  sale,  and  the  plaintiff 
paid  for  the  printing  and  posting  of  the  hand 
bills.  The  plaintiff  did  not  deliver  any  signed 
bill  to  the  defendant  be/ore  action  brought. 
After  action  brought,  he  delivered  a  biff  of 
particulars,  which  contained,  after  various 
charges  for  preparing  the  assignment  and 
attesting  the  execution  of  it,  and  one  for  print- 
ing and  posting  hand  bills,  the  following 
items: — 

j£.  s*  d. 
"  The  landlord  having  distrained 
illegally,  attending  you  and  Mr. 
Graham,  when  it  was  agreed  upon 
to  replevy  the  £Oods,  and  attending 
for  notice  of  distress. 

Attending  Mr.    Heeles,    (the 
Under  Sheriff)  and  giving  instruc- 
tions        -  -  -  .034 
Attending  and  attesting  bond   -  0    6    8 
Paid  Mr.Heeles's  charges        -  2    2    0 
Attending  to  deliver  discharge 
to  the  officer  in  possession  -  0    3    4 
Paid  his  fees      -           -  -0    7    6 


-0    6    8 


•  050 


0 
2 


3 
0 


4 
0 


-  0  13    4 


Drawing  and  fair  copy  of  adver- 
tisement ... 

Attending  the  printer  therewith, 
and  afterwards  to  correct  press 

Paid  for  printing  and  posting    - 

Attending  and  advising  you  se- 
veral times  as  to  Mr.Barrow's  being 
made  a  bankrupt  - 

Attending  at  the  house,  at  your 
request,  when  a  messenger  entered 
under  a  warrant  of  seizure  "        .068 

It  was  contended  for  the  defendant,  that  the 
charge  for  attesting  the  bond  conditioned  to 
prosecute  the  suit  in  replevin,  was  a  charge 
for  business  done  at  law,  and  therefore  was  a 
taxable  item;  that,  one  item  being  taxable, 
they  all  were  so ;  and,  consequently,  that  a  bill 
ought  to  have  been  delivered  ;  and,  for  want  of 
such  delivery,  the  plaintiff  was  not  entitled  to 
recover.  The  learned  Judge  was  of  opinion, 
that  there  was  no  taxable  item  in  the  bul,  and 
directed  the  jury  to  find  for  the  plaintiff,  if 
they  thought  he  gave  credit  to  die  defendant, 
and  not  to  Barrow.  The  iury  found  for  the 
plaintiff  for  tbe  amount  of  the  bill,  13/.  8*.  A 
rule  nisi  was  obtained  for  entering  a  nonsuit ; 
and  on  the  motion  absolute — 

Littledale,  J.  said,  the  rule  for  entering  a 
nonsuit  must  be  made  absolute.  The  2  G.  2. 
c.  23.  §  1,  enacts,  that  no  person  shall  be  per- 
mitted to  act  as  an  attorney  in  the  Court  of 
King's  Bench,  Common  Pleas,  or  Exchequer, 
or  Duchy  of  Lancaster,  or  in  any  of  his  Ma- 
jesty's Courts  of  Great  Sessions  in  Wales,  or 
in  any  of  the  Courts  of  the  county  palatine  of 
Chester,  Lancaster,  and  Durham,  or  in  any 
other  Court  of  Record  in  England  wherein 
attorneys  have  been  accustomably  admitted 
and  sworn,  unless  he  shall  have  been  admitted 


and  sworn  as  therein  mentioned.  That  clause 
is  confined  to  the  Courtis  therein  mentioned ; 
but  section  23  enacts,  "  that  no  attorney  of 
any  of  the  Courts  aforesaid  shall  commence 
any  action  or  suit  for  the  recovery  of  any  fees 9 
charges,  or  disbursements  at  law  or  in  equity, 
until  the  expiration  of  one  month  or  more 
after  the  delivery  of  a  bill,  &c."  That  section 
is  not  confined  to  business  done  in  the  Courts 
mentioned  in  the  first  section ;  but  extends  to 
all  fees,  charges,  &c,  either  at  law  or  in  equity. 
It  has  been  held  to  apply  to  proceedings  at 
Quarter  Sessions. a  One  question  here  is, 
whether  fees  for  business  done  in  the  County 
Court  are  to  be  considered  fees,  charges,  &c. 
"  at  law,"  recoverable  by  an  "  attorney  of 
any  of  the  Courts  aforesaid,"  within  the 
statute  ?  My  brother  Patteson  has  referred  to 
the  12  G.  2.  c.  13.  §  7,  which  subjects  to  a 

Senalty  any  person  who  shall  commence  or 
efena  any  action,  &c,  in  the  Court  called 
the  County  Court,  who  is  not  legally  admitted 
an  attorney  according  to  the  2  G.  2.  c.  23.  $  1. 
Then,  coupling  the  two  enactments  together, 
an  attorney  who  practises  in  the  County  Court 
must  be  an  attorney  of  one  of  the  Courts  re- 
ferred to  in  the  2  G.  2.  c.  23.  §  23;  and  an 
attorney  seeking  to  recover  for  business  done 


Instructions  for  notice  of  sale    0    3    4  « that  Court  must  deliver  his  bill  one  month 

before  he  commences  an  action. 

Then,  was  any  business  done  in  the  County 
Court  so  as  to  make  the  bill  taxable?  The 
first  charge  is:*-" The  landlord  having  dis- 
trained illegally,  attending  you,  when  it  was 
agreed  upon  to  replevy,  and  attending  for 
notice  of  distress."  Then,  "  attending  Mr. 
Heeles,  and  giving  instructions,"  that  pro- 
bably was  to  enter  a  plaint.  Then  "  attending 
and  attesting  bond."  Then  follows  a  charge, 
"  attending  at  the  delivery  of  the  goods." 
Now,  according  to  the  statute  of  Maribridge 
(52  H.  3.  c.  21),  before  the  goods  are  delivered 
a  plaint  must  be  entered.  Here,  then,  the 
replevin  suit  must  have  been  commenced,  for 
otherwise  the  goods  would  not  have  been  de- 
livered; and  this  being  so,  I  have  no  doubt 
these  are  charges  for  business  done  at  law, 
requiring  the  delivery  of  a  bill. 

Taunton  and  Patteson,  J  J.,  concurred. 
Rule  absolute  for  a  nonsuit.  —  Wardle  v. 
Nicholson,  4  B.  &  Ad.  469. 


This  case  seems  to  have  gone  further  than 
any  former  one  in  deciding  that  where  the  bill 
is  liable  to  taxation,  it  must  be  delivered  signed 
one  month  before  the  commencement  of  an 
action.  It  has  been  already  stated,  p.  164, 
that  on  the  authority  of  former  cases,  ex- 
ecutors and  administrators  are  not  liable  to 
deliver  a  signed  bill,  though  it  may  he  liable 
to  taxation.     1  Barnard.  433;   Andr.  276% 

»  The  case  referred  to  (4  T.  R.  496)  related 
to  the  question  of  Taxation,  not  of  delivering 
a  Signed  Bill. — Ed. 


266 


Legal  Obituary  for  1833. 


Cas.  Pr.  C.  P.,  68;  Barnes,  119,  122.  And 
so,  an  agency  bill,  though  taxable,  neeil 
not  be  delivered  signed.  Sandys  v.  Hornby, 
2M.&M.  33;  4  Car.  &  P.  520;  1  L.  O. 
236.  In  the  above  case  of  Hurdle  v.  Nichol- 
son, Mr.  Justice  Littledale4  appears,  by  citing 
the  case  in  4  T.  R.  469,  to  have  founded  his 
judgment  on  the  liability  of  taxation,  carrying 
with  it  the  necessity  of  a  signed  bill  before 
action;— a  doctrine  not  only  not  previously 
acknowledged,  but  at  variance  with  the  cases 
just  referred  to,  and  which  seems  here  to  have 
been  only  incidentlylaid  down.  In  the  leading 
recent  case,  quoted  fully  at  p.  164,  Lord  Ten- 
terpen  gave  the  judgment,  and  Mr.  Justice 
James  Parke  concurred.  The  point,  there- 
fore, which  is  an  important  one,  will  probably 
undergo  further  discussion. 
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JANUARY. 

Sir  William  Oldnall  Russell,  Knt.,  Chief 
Justice  of  Bengal.  He  was  called  to  the  bar 
in  Trinity  Term,  1809,  became  Serjeant  at 
Law  in  Trinity  Term,  1827,  and  was  appointed 
Chief  Justice  of  Bengal  in  January,  1832. 
Sir  W.  O.  Russell  was  advantageously  known 
to  the  profession  as  the  author  of  a  Treatise  on 
Crimes  and  Misdemeanors.  • 

Samuel  William  Nieoll9  Esq.,  formerly  Re- 
corder of  York,  and  of  Doncaster. 

FEBRUARY. 

John  Nicoll9  Esq.,  aged  64,  a  btneher  of  the 
Middle  Temple* 

MARCH. 

George  Wharton  Marriott,  Esq*,  aged  56, 
Chairman  of  the  Middlesex  Sessions,  and 
Chancellor  of  the  Diocese  of  St.  David's.  He 
was  appointed  to  the  former  office  in  Novem- 
ber, 1832,  previous  to  which  time  he  was  one 
of  the  police  magistrates  at  the  Queen  Square 
office.  Mr.  Marriott  was  the  editor  of  the 
26th  edition  of  Rum's  Justice. 

At  Bombay,  Henry  Octavius  Morgan,  Esq., 

barrister.  „  .„      .    .  ..    . 

Mr.  William  Brooke,  of  Kenmnghall,  in 

Norfolk,  solicitor. 

John  Milnes,  Esq.,  aged  66,  barrister. 

Mr.  Thomas  SeweU,  of  Chatteris,  in  Cam- 
bridgeshire,  solicitor. 

APRIL. 

Sir  Christopher  Rotinson,  Knt.,  aged  67, 
Judge  of  the  High  Court  of  Admiralty. 

William  Walton,  Esq.,  K.  C,  aged  ?6.  At- 
torney General  of  the  Duchy  of  Lancaster. 

C.J.  F.  Clinton,  Esq.,  aged  40,  Recorder  of 
Newark.     In  the  three  last  Parliaments  he 


was  returned  for.  the  now  disfranchised  bo- 
rough of  Aldboroairh,  in  Yorkshire*: 

Charles  Fenner, Esq.,  a  conveyancing  bar- 
rister. 

Hat. 

William  Hood,  Esq.,  aged  90,  senior  bencher 
of  the  Inner  Temple. 

Mr.  Henry  Wood  Ruby,  of  Tamworth,  soli- 
citor. 

Sir  George  Francis  Hampson,  Bart.,  aged 
43,  barrister  He  was  one  of  the  MetropoK- 
ton  Commissioners  of  Lunacy,  and  Receiver 
General  of  the  Droits  of  the  Admiralty.  Sir 
O.  Hampson  was  the  author  of  a  Treatise  on 
the  Duties  and  Responsibilities  of  Trustees, 

John  James  Park,  Esq.,  Professor  of*  Law 
and  Jurisprudence  at  King's  College,  London, 
and  LL.D.  of  the  University  or  Gottingen. 
Mr.  Park  was  the  author  of  a  Topographical 
History  of  Hampstead  ;  a  Treatise  on  the  Law 
of  Dower ;  A  Contrc-Projtt  to  the  Humphrey* 
sian  Code,  and  several  other  works. 

Richard  Price,  Esq.,  barrister.  He  was 
known  in  the  literary  world  as  the  editor  of 
War  ton's  Poetical  History, 

Jt7ir*\ 

Mr.  Henry  Pearson,  of  Carlisle,  solicitor. 

JULr. 

George  William  Salmon,  Eaq^  barrister. 

Mr.  John  Foot,  solicitor.  Town  Clerk  of 
Poole,  in  Dorsetshire. 

Mr.  John  Roberts,  of  Ely  Place,  solicitor. 

AT.  G.  Clarke,  Esq.,  K.  G,  aged  70.  He  was 
the  late  Chief  Justice  of  the  Brecon  Cir- 
cuit 

Mr.  Frederick  Campbell,   of  Beverley,  in 

Yorkshire,  solicitor.  • 

AU«U«T« 

JohnSpringett  Harvey,  Bcq.,  a  bencher  of 
the  Middle  Temple,  He  was  for  some  years 
Accountant  General  to  the  Court  of  Chancery, 
from  which  office  he  retired  in  June,  1831. 

Mr.  Henry  Bateman,  of  Lincoln's  Inn,  soli- 
citor, aged  67. 

*.?""£!  DanieU*  E*l-t    •  bencher  of  the 
MiddleTeoiple. 

Mr.  Richard  Farden,  of  Great  James  Street, 
solicitor. 

8EPTKMBER. 

Mr.  Frederick  William  Carter,  solicitor,  Ves- 
try Clerk  of  St.  Saviour's  Southwark,  aged  45. 

Mr.  Richard  E.  N.  Lee,  of  Lincoln's  Inn 
Fields,  solicitor. 

John  Balguy,  Esq.,  aged  81,  a  bencher  of 
the  Middle  Temple.  In  1808,  he  was  ap- 
pointed Puisne  Judge  on  the  Carmarthen- cir- 
cuit, in  which  office  he  continued  upwards  of 
twenty  years.  He  was  for  some  time  Re- 
corder of  the  town  of  Derby. 

Charles  James  Swann,  Esq.,  barrister.  On 
the  first  appointment  of  the  Real  Property 
Commissioners,  Mr.  Swann  was  elected  their 
secretary.  His  talents  and  unlu«tfy*weW  of 
essential  service  to  the  Commissioners  in  col- 
lecting evidence,  and  afterwards  framing  their 


Legal  Chronology  for  1833. 


267 


reports.-  He  continued  to  {discharge  the  im- 
portant duties  of  the  office  tstt  within  a  twelve- 
month of  hit  death,  when  ill  health  compelled 
him  to  resign. 

J  amen  Loth,  Esq.,  aged  70,  Recorder  of 
Newcastle. 

Mr.  Joseph  Haslewood,  of  Conduit  Street, 
solicitor.  Mr.  Haslewood's  fondness  for  bibli- 
ography led  him  to  the  formation  of  a  consi- 
derable library  of  black  letter  lore  and  poetry 
of  the  Elizabethan  age.  He  made  also  a  very 
extensive  collection  of  books  on  Angling, 
Hawking,  and  Field  Sports.  He  was  one  of 
the  founders  of  the  Roxburgh*  Club,  and  has 
left  behind  him  a  curious  MS.  volume,  which 
exhibits  the  rise  and  progress  of  that  associa- 
tion, and  particularly  records  its  annual  festi- 
vities. This  MS.  is  entitled  "  The  Roxburghe 
Revels,"  and  at  the  late  sale  of  Mr.  Hasle- 
wood's books,  was  purchased  by  the  proprie- 
tors of  the  Athenaeum,  who  are  now  amusing 
the  literary  world  by  its  publication  in  de- 
tached portions.. 

Mr.  Thomas  Farter,  solicitor.  This  gentle- 
man was  at  the  head  of  the  highly  respectable 
firm  of  Farms,  Atkinson,  and  Parkinson,  of 
Lincoln's  Inn  Fields.  He  was  formerly  prin- 
cipal Secretary  to  Lord  Chancellor  Eldon,  and 
also  a  Commissioner  of  Bankrupts. 

Mr.  James  Farquhor,  of Doctors'  Commons, 
proctor. 

OCTOBER. 

Arthur  Onslow,  Esq.,  a  King's  Serjeant 
J.  H.  Roe9  Esq*  Aecorder  of  Macclesfield, 
to  jtfkieh  office  hejvas  elected  in  1804,  after  a 
contest  with  Mr  Abercrumby,  one  of  the  pre- 
sent members  for  Edinburgh,  and  late  Chief 
Baron  of  Scotland. 

Mr.  Francis  Henry  Hunter  %  of  New  Inn, 
solicitor. 

NOVEMBER. 

Mr.  tFilBmn  Gtny,  of  Exeter,  solicitor  and 
proctor.  He  was  for  many  years  Deputy 
Registrar  of  the  Consistory  Court  in  that  city. 

Mr.  JTMiam  Robinson,  of  Austin  Friars,  so- 
licitor. 

DBCKMBBR. 

ffarcop  ConseU,  Esq.,  senior  bencher  of 
Grav's  Inn* 

frUUnm  tFsiek,  Esq.,  a  bencher  of  the  loser 
Temple. 

Mr.  Themes  Blachstoch,  of  Serjeant's  Inn, 
solicitor. 

Mr.  Christopher  Beverley,  of  Verulam  BuildV 
ings,  Gray's  Inn,  solicitor. 


We  have  not  been  able  to  ascertain  the 
months  in  which  the  under-mentioned  gentle- 
men died  :— 

Thomas  Caldecott,  Esq.,  aged  90,  a  bencher 
of  the  Middle  Temple. 


Thomas  Pemherton,  Esq.,  aped  70,  barrister. 

P.  C.  Ainslie,  Esq.,  a  bencher  of  the  Middle 

emple^ 

W.od.  Whmtleu,  Esq..  barrister. 

Robert  Martin  l*ahet  Esq.,  aged  83,  Master 

the  Report  Office. 


-  Mr.  James  Byrne,  of  Cook's  Court,  Carey 
Street,  solicitor. 

Mr.  Richard  Edwards,  of  Castle  Street, 
Holborn,  solicitor. 

Mr.  Robert  Las,  of  Took's  Court,  solicitor. 

Mr.  Stratford  Robinson,  of  Jermyn  Street, 
solicitor. 


LEGAL  CHRONOLOGY 

FOR  TBS  TBAB  1833. 


HILARY  TERM. 

January.— Reduction  of  Remanet  Fees  in 
the  Court  of  King's  Bench,  from  term  to  term, 
instead  of  sitting  to  sitting. 

An  Inquiry  directed  to  be  made  by  the  Com- 
mon Law  Commissioners  Soto  the  course  of 
proceedings  before  the  benchers  and  visitors.of 
the  Inns  of  Court,  on  applications  by  persons 
to  become  students,  or  to  be  called  to  the 
Bar. 

The  Sheriffs'  Court,  London,  thrown  open 
to  the  attorneys  of  the  Superior  Courts  at 
Westminster,  who  may  apply  to  be  admitted. 

New  Rule  of  the  Common  Law  Courts  under 
the  Uniformity  of  Process  Act,  as  to  ruling 
the  Sheriff  to  bring  m  the  Body  of  the  De- 
fendant    ...  - 

Mr.Talfonrd  called  to  the  degree  of  Ser- 
jeant at  Law. 

A  man  was  convicted  at  the  Manchester 
Sessions  for  stealing  his  own  property.  See 
5  L.  0. 274. 

/VArwrv. --Pariiament  assembled. 

The  Solicitor-General  gave  notice  of  the 
Real  Property  Bills. 

Mr.  Wason  gave  notice  of  a  Bill  to  remove 
the  Suffolk  Summer  Assises  to  Ipswich,  and 
Mr  Ewart  of  the  Lancaster  Assises  to  liver- 
pool  and  Manchester. 

Mr.  Ewart  gave  notice  of  the  Prisoners* 
Counsel  Bill. 

Mr.  Godson  gave  notice  of  the  Patents  for 
Inventions  Bill. 

Sir  F.  Vincent  gave  notice  of  a  Bill  to  amend 
the  Law  of  LibeL 

The  Lunatic  Commissions  Bui  introduced. 

Mr.  Wilks  renewed  his  notice  for  a  Select 
Committee  on  Parish  Registries. 

26. — A  Petition  was  presented  to  the  House 
of  Commons  by  Mr.  Tooke,  from  the  Incor- 
porated Law  Society,  regarding  the  inconve- 
nient state  of  the  Judges'  Chambers. 

March.— A  Return  ordered  of  the  Suitors' 
Fund  in  Chancery. 

The  Highways  Bill  was  brought  in. 

Announcement  of  establishing  Lectures  at 
the  Incorporated  Law  Society. 

Lord  Wynford  introduced  his  Bill  to  pre- 
vent the  expense  and  delay  of  suits  in  the 
Common  Law  Courts. 

7.  The  Lord  Chancellor  introduced  the  Law 
Amendment  BUI. 

Mr.  Vivian  gave  notice  of  a  Bill  to  remove 
the  Summer  Assises  of  GlamorgasMhire  from 
Cardiff  to  Swansea. 
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A  Return  ordered  of  the  Fees  and  Emolu- 
ments of  Clerks  of  the  Peace  and  Clerks  of 
Assize. 

12.— Notice  by  Mr.  Lennard  to  alter  the 
Game  Laws. 

The  Dramatic  Literary  Property  and  Per- 
formances Bills  were  brought  in. 

Notice  by  Mr.  Tooke  for  a  Select  Commit- 
tee on  the  Real  Property  Bills. 

Mr.  John  Romilly  gave  notice  of  a  Bill  to 
render  real  estates  liable  for  all  debts. 

Notice  of  motion  by  Mr.  William  Brougham 
to  bring  in  the  General  Registry  Bill.  * 

Mr.  Ewart  gave  notice  of  a  Bill  to  amend 
the  Law  as  to  Burglary,  and  diminishing  pu- 
nishments. 

Mr.  F.  Palmer  gave  notice  of  the  Sheriffs' 
Regulation  Bill. 

The  Sewers  Bill  was  read  a  first  time. 

28.— The  Local  Courts  Bill  introduced  by 
the  Lord  Chancellor.  * 

His  Lordship  also  introduced  the  Privy  Coun- 
cil Appeal  Bill. 

EASTER  TERM. 

»  *  

April.— The  Chancery  Regulation  Bill  was 
brought  in. 

The^Solicitor-General  gave  notice  of  his  Bill 
"  touching"*  Imprisonment  for  Debt,  and  the 
Law  of  Debtor  and  Creditor. 

Lord  Wynford's  Bill  was  negatived. 

The  Game  Law  Amendment  Bill  negatived. 

Assizes  Adjournment  Bill  brought  in. 

Mr.  David  Pollock,  Mr.  Maulc,  Mr.  Black- 
buroe,  and  Mr.  Conrtenay  were  appointed 
King's  Counsel. 

TRINITY  TERM. 

May  24. — New  Rules  of  the  Common  Law 
Courts  as  to  declaring  against  prisoners,  and 
pleas  by  them. 

Notice  of  Inquiry  into  the  Admiralty  and 
Ecclesiastical  Courts. 

Mr.  Pollock  gave  notice  of  the  Inclosure  Act 
Titles  Bill. 

June  10.— Dramatic  Literary  Property  Act 
passed. 
'    17. — Debate  on  the  Local  Courts  Bill. 

18. — Metropolitan  Police  Act  passed. 

The  General  Register  Bill  negatived. 

28. — The  Sewers  Act  passed. 

July  10. — The  Local  Courts  Bill  negatived. 

11.— Intended  Lectures  in  the  Inner  Temple 
announced. 

A  Commission  issued  for  an  Inquiry  into  the 
Municipal  Corporations  of  England. 

24. — The  Limitation  of  Real  Actions  and 
the  Lunatic  Commissions  Acts  passed. 

August.— Stay  of  Tithes  Suits  Bill  brought 
in. 

The  Curtesy  Bill  withdrawn. 

14. — The  following  acts  were  passed :  Privy 
Council  Appeals,  Law  Amendment. 

28.— The  following  acts  were  passed :  Bank- 
ruptcy Court  Judges,  Uniformity  of  Process 
Amendment,  Public  Notaries,  Holding  Assizes, 
Abolition  of  Fines  and  Recoveries,  Chancery 
OfficeB,  Inclosure  Award  Titles. 

The  following  Bills  were  postponed  till  the 


next  sessions:    Chancery  Court  of  Appeal 
Municipal  Corporations,  Ecclesiastical  Juris- 
diction, Parochial  Registration,  Law  of  Libel, 
Prisoners'  Counsel,  Imprisonment  for  Debt, 
Tithes  Commutation. 

29. — The  following  acts  were  passed :  Chan- 
cery Regulation,  Forged  Stamps,  Payment  of 
Debts  out  of  Real  Estates,  Dower,  Inherit- 
ance. 

The  Parliament  was  prorogued. 

MICHAELMAS  TERM. 

November.  —  Commissioners  appointed  to 
digest  the  Criminal  Laws  into  one  btatute. 

Law  Lectures  commenced  at  the  Incorpo- 
rated Law  Society. 

26.— New  Orders  in  Chancery  issued. 

New  Common  Law  Rule  as  to  Bail  in  the 
county  where  the  arrest  takes  place. 

December  21.  — New  Orders  in  Chancery 
issued. 


PAROCHIAL  REGISTRATION. 

STATE  OF  THE   LAW  IN   FOREIGN  COUNTRIES, 

AND  TIB   RECOMMENDATIONS  OF  THE 

COMMITTEE. 

In  a  recent  number,  p.  195,  we  quoted  the  Re- 
port of  the  Committee  of  t)ie  Home  of  Com- 
mons on  the  state  of  the  law  in  this  country,  on 
the  subject  of  parochial  registration  of  bap- 
tisms, marriages,  and  deaths.  The  Com- 
mittee also  collected  facts  and  opinions  as 
to  the  excellence  and  defects  of  the  laws, 
their,  practical  operation,  their  merits  when 
compared  with  foreign  countries,  the  necessity 
and  advantages  of  an  improved  and  general 
registration,  and  the  means  of  attaining 
that  end. 

To  procure  and  supply  such  information, 
they  have  examined  witnesses  in  different  situ- 
ations, and  they  refer  to  the  valuable  testimony 
received  from  clergymen  of  the  established 
church — from  gentlemen  of  the  legal  profes- 
sion— from  authors  devoted  to  antiquarian 
researches — from  persons  of  different  religious 
denominations,  including  Catholics,  Dissenters, 
Jews,  Quakers,  Methodists,  and  parish  clerks— 
from  gentlemen  eminently  scientific,  •  and  at- 
tached to  statistical  inquiries — from  medical 
authorities,  who  have  long  desired  ampler  and 
more  accurate  information  on  the  extent  and 
causes  of  mortality — and  from  an  eminent 
foreigner,  distinguished  for  extensive  and  accu- 
rate statistical  intelligence ;  and  others  whose 
wide-spreading  inquiries  in  foreign  countries, 
and  peculiar  facilities  of  information,  entitled 
them  to  respect.  From  these  witnesses  they 
have  obtained  the  forms  of  the  registration  of 
baptisms  and  burials  used  by  English  Catho- 
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lies — of  birth,  marriage,  and  interment  by  the 
Jews,  and  the  Society  of  Quakers— of  birth 
used  by  Protestant  Dissenters  at  Dr. Williams's 
(tenoral  Register  of  Births — and  of  birth  and 
baptism  which  the  Wesleyan  Methodists  adopt ; 
on  the  present  forms,  Mr.  Black,  Mr.  Burn, 
Mr.  Cooper,  and  Mr.  Edgar  Taylor,  have 
5<iggeste<i,  and  which  are  annexed  to  the 
Report. 

By  the  prompt  and  obliging  assistance  of  the 
Foreign  Office,  they  have,  too,  obtained  ac- 
count* (also  annexed)  of  the  formulae  or  laws 
a*  to  registration  existing  in  Austria,  in  Bel- 
gium, at  Berne,    in  France,  at  Geneva,  in 
Prussia,  and  in  Spain.    In  Spain  the  forms  are 
superior  to  our  own ;  as  the  native  places  of 
persons    married,    and    the  names   of   their 
parents,  are  inserted  in  registries  of  marriages ; 
and  in  registers  of  baptisms  the  native  places  of 
both  parents,  and  the  names  and  birth-places 
of  the  paternal  grandfather  and  mother,  are  also 
introduced.    An  alphabetical  index  to  each 
book  is  also  prepared.    At  Berne,  the  time  of 
the  birth  of  the  child,  the  maiden  name  of  the 
mother,  and  the  marriage-place  of  the  parents 
appear  in  the  baptismal  register,  and  the  maiden 
name  of  the  female  appears  in  the  registers  of 
deaths.  In  Austria,  though  the  Catholic  clergy 
exercise  the  functions  of  registrars,  they  insert 
equally  and  indiscriminately  the  names  of  the 
Protestant  inhabitants  with  those  of  the  Catho- 
lics, and  in  the  tables  columns  are  arranged 
for  the  entry  whether  the  parties  are  of  the 
Catholic  or  Protestant  faith.    There  the  accu- 
rate keeping  of  the  registers  is  deemed  very 
important,  and  the  regulations  are  strict  and 
minute.  The  registers  are  of  births.  Midwives 
and  accoucheurs  are  to  notify  the  event  to  the 
registrar  under  legal  penalties,  and  a  forfeiture 
of  the  right  to  exercise  their  profession.    The 
maiden  name  of  the  mother  is  inserted  ;  and 
in  the  register  of  mortality  the  date  of  death, 
the  age  of  the  deceased,   and  the  malady  and 
mode  of  death,  are  also  set  forth,  and  there  is 
either  an  inspection  of  the  dead,  or  the  physi- 
cians in  ordinary  and  local  surgeons  are  bound 
to  inform  the  minister  in  writing,  of  the  dis- 
temper of  each  patient  whom  they  have  at- 
tended.   Bishops,  on  visitations,  are  obliged  to 
require  the  production  of  the  registers,  and 
provincial  authorities  to  ascertain  that  they  are 
duly  kept  |  and  at  the  conclusion  of  each  vear 
the  registrar  is  to  extract  an  annual  list  from 
each  register,  divided  in  columns  and  in  regu- 
lar forma,  and  to  transmit  the  same  to  the 
Office  of  Conscriptions,  and  to  the  Office  of  the 
Circle,  and  which  last  is  similar  to  our  Ses- 
sional Court,  and  to  the  Office  of  the  Depart- 
mental Prefect  in  France.    In  Prrnsia,  except 
the  Rhenish  provinces,  the  custody  of  the  re- 
gisters is  confided  officially  to  the  clergyman 
of  the  parish,  among  Christians,  and  to  the 
elders  among  the  Jews ;  and  there  are  correc- 
tional, and  even  criminal  penalties  imposed  on 
these  registrars  for  neglect,  or  for  fraudulent 
.subtraction  or  forgery.    But  though  the  paro- 
chial clergyman  be  appointed,  it  is  his  duty  to 
enter  the  births,  marriages,  and  deaths,  of  per- 
&  3ns  who  are  not  of  the  established  church,  but 


who  are  "  simply  tolerated,"  on  the  declara- 
tion of  the  parties  or  their  ministers,  and  to  in- 
clude these  declarations  in  his  annual  returns. 
In  baptismal  registers  the  day  and  hour  of 
birth  is  introduced ;  in  registers  of  marriages, 
the  names  of  the  fathers  of  the  bridegroom  and 
the  bride ;  and  in  registers  of  deaths,  its  day 
and  hour,  the  age  of  the  deceased,  the  disease 
and  cause  of  death,  and  the  names  of  the  heirs, 
if  known,  also  appear.  The  entry  is  required 
to  be  immediate  after  a  ceremony  is  performed 
or  notified  :  it  is  to  be  neatly  and  legibly  writ- 
ten ;  the  dates  are  to  be  expressed  in  letters ; 
a  duplicate  is  to  be  made,  and  at  tha  end  of 
each  year  is  to  be  deposited,  when  examined 
and  verified,  in  the  local  civil  court,  being  "  the 
tribunal  of  the  place." 

Many  of  the  regulations  in  all  these  coun- 
tries are  excellent  and  imitable,  but  the  law 
and  practice  in  France  may  be  justly  preferred, 
introduced  in  Let  Cinq  Coda  of  Napoleon. 
The  regulations  as  to  marriages,  births,  and 
deaths  are  included  in  Le  Code  Civil,  liv.  ] ,  and 
the  details  and  operation  appear  in  the  appen- 
dix to  the  report,  as  to  Geneva  and  France, 
and  in  the  testimonies  of  Dr.  Bowring,  Mr. 
Finlaison,  and  Mr.  Adolphe  Quetelet    These 
regulations  record  marriages  as  civil  arrange- 
ments, and  treat  the  registers  of  births  and 
deaths  as  a  purely  civil  affair.    They  do  not 
prescribe  nor  interfere  with  any  religious  cere- 
monies or  observances  of  the  Catholics  or  Pro- 
testants on  the  celebration  of  marriages,  or  on 
baptisms  or  interments,  and  allow  the  most 
perfect  religious  choice  to  every  member  of 
the  State ;  but  they  require  as  to  births,  that . 
within  three  days  every  child  should  be  pro- 
duced to  the  registrar  or  civil  officer  of  the 
parish  or  commune,  and  that  an  entry  be 
made — as  to  marriage,  that  the  place  of  cele- 
bration, the  names  of  the  parties,  and  their 
respective  parents,  should  be  expressed;  and 
as  to  deaths,  that  no  interments  take  place 
without  previous  notice  to  the  registrar  or  civil 
officer  of  the  parish  or  commune,  and  a  writ- 
ten authority  from  him,  after  he  shall  have  re- 
corded (on  testimony  of  two  witnesses,  being 
the  nearest  friends  or  relations  of  the  deceased) 
his  name,  age,  profession,  and  abode;  the 
day,  hour,  and  place  of  his  death ;  the  names 
of  his  wife ;  ana  also,  if  possible,  the  names  of 
his  parents,  and  the  place  of  his  birth.    These 
registers  are  compulsory  and  universal.    They 
are  kept  by  a  civil  officer  in  every  commune, 
of  which  there  are  40,000  in  France.    Their 
accuracy  and  regularity  are  most  carefully 
assured.    Duplicates  are  kept  and  closed  at 
the  end  of  each  year  with  formalities  that  pre- 
elude  interpolation.    Tabular  alphabetical  in- 
dexes are  annually  formed.    One  copy  of  the 
duplicates  and  indexes  remains  in  the  records 
of  the  parish  or  commune,  and  the  other  is 
transmitted  to  the  tribunal  of  the  district, 
where  it  is  examined,  and  placed  under  the 
superintendence  of  the  Procureur  du  Roi,  or 
the  local  officer  of  the  Crown.    From  all  these 
local  documents  another  complete  alphabetical 
index,  and  a  quinquennial  or  decennial  analysis 
are  made ;  and  statistical  documents  result  to 
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furnish  the  useful  information  as  to  the  move- 
ment of  population  which  philanthropist*,  and 
wise  statesmen,  and  good  governments  desire. 
But  as  it  might  be  apprehended  that  these  re- 
gulations, though  ot  public  utility,  might  be 
productive  of  individual  and  social  vexation, 
and  considerable  expense,  it  is  important  to 
know  that  the  system  is  deemed  throughout 
France  an  individual  and  social  benefit,  and  ia 
neither  evaded  nor  disliked.  And  it  is  also 
important  to  know,  that  in  Geneva,  in  the  Rhe- 
nish provinces  of  Prussia,  and  in  Belgium, 
where  the  regulations  were  introduced  when 
those  countries  were  subjugated  by  France, 
they  are  still  tenaciously  retained,  though  the 
countries  have  long  since  become  independent, 
and  might  have  resumed  to  the  forms  they 
previously  observed;  and  that  in  Belgium, 
after  the  last  revolution  in  1*30,  ts  attempt 
wan  made  to  restore  the  clerical  registrars  by 
the  parochial  Catholic  clergy,  but  that  it  was 
frustrated  by  the  decided  exertions  of  the 
nation,  who  would  not  consent  to  the  change. 
There  the  registrations  are  gratuitous j  and 
since  that  revolution  these  registrations  are 
rendered  additionally  independent  of  religious 
opinions ;  and  though  the  clerjry  are  allowed 
to  record  births,  marriages,  and:  deaths,  when 
they  are  called  in  to  perform  religious  cere- 
monies, yet  their  inscriptions  and  memoranda 
are  purely  ecclesiastical,  and  have  no  official 
character  in  civil  affaire.  There,  too,  it  has 
been  stated  with  pleasure  by  the  Belgian  Mi- 
nister for  Foreign  Affairs,  the  humblest  indi- 
vidual may  trace  his  parentage  and  the  origin 
of  his  family,  as  well  as  the  most  illustrious 
personages  who  possess  genealogies,  the  result 
of  laborious  research.  The  entries  prescribed 
by  these  excellent  and  widely-adopted  regu- 
lations of  the  French  code  might,  however,  be 
improved  by  simplification,  and  by  the  adoption 
of  tabular  forms. 

From  this  inquiry  and  general  survey,  and 
from  the  concurrent  representations  inciden- 
tally made  by  the  Commissioners  on  Real 
Property,  in  their  Report;  by  the  provincial, 
medical,  and  surgical  association,  composed  of 
400  members,  assembled  at  Bristol  j  and  by  the 
Factory  Commissioners,  and  even  some  of  the 
persons  examined  by  them  (and  all  which  are 
included  in  the  appendix),  the  Committee  have 
arrived  at  the  conclusions — 

1.  That  the  subject  is  urgently  important. 

2.  That  it  involves  matters  of  great  puMic 
and  national  interest,  as  well  as  individual  satis- 
faction, and  rights  and  claims  to  property ;  and 
deserves  the  attention  of  the  humblest  artisau, 
as  well  as  of  the  most  philosophical  and  states- 
manlike inquirer. 

3.  That  the  existing  law  is  imperfect  and 
unjust,  and  requires  not  merelypartiul  amend- 
ment, but  real  fundamental  reform. 

4.  That  the  present  plan,  even  if  improved 
and  perfected,  as  applicable  to  the  members  of 
the  established  church,  being  founded  on  reli- 
gious rights,  is  exclusive  and  intolerant ;  as  it 
would  not  include  a  very  considerable  portion 
of  the  reflecting,  intelligent,  and  influential 


population  of  the  "country,  who  are  Protestant 
and  Catholic  dissenters  from  that  church,  and 
1100  congregations,  who  disapprove  infant 
baptism  ;  and  must  practically  punish  them 
(including,  too,  the  community  who  may  pur- 
chase or  derive  property  from  them)  for  claim- 
ing the  rights  of  conscience,  and  believing 
what  their  judgments  direct. 

5.  That  even  to  many  pious  and  worthy 
clergymen  of  the  Established  Church  the  sys- 
tem is  productive  of  pain  and  regret,  as  it  often 
induces  a  compliance,  from  mere  secular  mo- 
tives, with  sacraments  which  they  highly  esti- 
mate and  devoutly  revere  *  hat, 
<  6.  That  even  as  to  the  members  of  the 
Church  ic  b  detrimental  and  absurd,  since  the 
registers)  are  mere  registers  of  baptisms,  and 
not  of  births  ofbwaK  and  not  of  deaths— 
since  they  supply  no  adequate  proofs  of  pedi- 
gree, or  means  of  proving  or  tracing  ancestral 
descent— since  they  are  often  falsified,  stolen, 
burnt*  inaccurately  inscribed,  and  carelessly 
preset  ved— since  the  securities  intended  to  be 
given  by  the  last  General  Register  Act  (62 
G.  3),  by^  directing  the  yearly  aalL  smisersal 
transcription  of  the  registers,  tneir  deposit  mSk 
the  diocesan  records,  and  the  preparation  of 
indexes  to  facilitate  searches,  have  all  experi- 
enced only  a'  most  limited  fulfilment,  ns  while 
one-fourth  of  the  parishes  make  no  return,  the 
returns  that  have  been  sent  are  never  indexed, 
and  are  subject  to  tre  and  decay;  and  the 
directions  of  the  act  have  not  been  aud  cannot 
be  enforced,  and  since  the  Value  of  propertyb 
diminished  by  the  difficulties  incident  to  iu 
transfer,  and  the  insecurity  with  which  it  is  so 
often  held  and  acquired :  and, 

7.  That  great  trouble,  vast  expense,  utter 
uncertainty,  capricious  charges,  and  local  and 
general  evils  exist,  while  no  means  are  sup- 
plied to  obtain  the  information  other  countries 
possess,  and  justly  value,  as  to  the  state  of  dis- 
ease, the  operation  of  moral  and  physical  causes 
on  the  health  of  the  people,  the  progress  of 
population,  and  other  matters  on  which  accu- 
rate knowledge  can  scarcely  be  too  highly  ap- 
preciated or  too  intensely  pursued. 
[To  be  wntiuuett.'] 
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Remedies,  as  meliorated  Jjp  recent 
Rules,  and  Decisions ;  shewing  the  be 


Statutes, 
best  modes 
of  creating,  perfecting,  securing,  and  trans- 
ferring Rights;  and  the  best  Remedies  for 
erery  Injury,  as  well  by  Acta  of  Parties  them- 
selves, as  by  Legal  Proceedings ;  and  either  to 
prevent  or  remove  Injuries;  or  to  enforce 
specific  Relief,  Performance,  or  Compensa- 
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fore Justices ;  in  Courts  of  Common  Law  j 
auity;  Ecclesiastical  and  Spiritual;  Admi- 
ty;  and  Courts  of  Appeal.  With  New 
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BANKRUPTCIES  SUPERSEDED. 

tow  Dec.  20, 1833.  to  Jam.  17, 1834,  both  inclusive. 

Lloyd,  Richard,  Liverpool,  Brewer. 

Lockyer.  Charles.  Stroud,  Kent.  Linen  Draper. 

Muoii,  Mows,  limestone,  Derby,  Tallow  Chtindler. 

Packer.  Wm.,  ten  .Woolaston,  Gloucester,  Fanner. 

Samom,  Philip,  fc  Thomas  Re**,  Lombard,  Street,  Banker*. 

StorkJaan,  George,  fartsea,  Hants,  Linen  Draper. 


BANKRUPTS. 

Dee.  SO,  1983,  la  Jam.  17, 1631,  both  inclusive. 

Ashfbrd,  Charles  Sam.,  Tottenham,  Middlesex,  fc  Abchurch 
London,  Scrivener.  BUI  Broker,  ice.     Afeym*  ft; 


Ga*.  Red  Lion  Square ;  Clark,  OS.  Am. 
Acton.  Thomas,  Angel  Court,  Friday  Street,  Warehouseman. 

Ch/i  *  Fitter.  Red  Lion  Square. 
Arkin,  Wm,  Halifax,  York,  Iron  founder.       Jaqmrt  fc  Co., 

Coleman  Street ;  Edwards,  Halifax. 

iawoo,  Thomas,  Jan..  Knottingley,  York,  Lime  Burner. 

BJeaung  bi  Mailer,   Lincoln's  J  nn  Fields ;    Fohembe  fc 

INson,  WakeSHd. 
Atsop,  Richard,  HHL  BcclesheU,  Stafford,  Miller.       FUm, 

Stafford. 
Broad,  James  and  John,  Sedgley,  Stafford,  Iron  Manufac 

turcrs-        WaUmsleo  and  Co.,  Chancery  Lane ;    WUUm, 

jun*  Bilston. 
Boyn,  John,  sea.,  and  John  Boyn,  jnn.,  Jewry  Street,  Crut- 

ched  Friars,  Wine  Merchants.    Green,  Oat  Ass.;  Barn* 

Faach  Lane, 

Uiaw,  Geo..  Sheffield,  York,  Cutler.     TatenhaU,  Great 

James  Street,  Bedford  Row  j  Fulfrrwman,  ShtfflekL 


Cpgr 


Bradley,  Jonathan  Barrell,  Bey  ton,  Suffolk,  Orocer.  Jfotemtu 
Ipswich  j  Messrs.  Bronte**,  Gray's  Inn. 

Barker,  Beilby,  Bridlington.  York,  Grocer.  HawHne  fc  Co., 
New  Boswell  Court,  Lincoln's  Inn  ;  Codd  fc  Co.,  King- 
ston-upon-Hull. 

Barnett,  John,  Birmingham,  Warwick,  Coach  Proprietor, 
fcc    ffmsam  fc  Co.,  Chancery  Lane  ;  Gery,  Daventry. 

Bennett  Sam.,  Bath,  Somerset,  Grocer,  Tea  Dealer,  fcc.  and 
of  Walcot  inhhe  same  city,  and  also  a  Copartner  of  one 
Wm.  Beames  of  Devises,  Wilts,  Grocer.  Stevens,  Gray's 
Inn  Square  ;  Haberfield,  or  Clarke  fc  Sons,  Bristol. 

Chapman,  Joseph,  Felt  well,  Norfolk,  Shopkeeper.  Taylor 
fc  Son,  Norwich;  Flower,  Bread  Street.  Cheapside. 

CanneJl,  John  Grout,  East  Dereham.  Norfolk,  Saddler  and 
Harness  Maker*  Clarke  and  Medoatf,  Lincoln's  Inn 
Fields  |  Pewlep,  Norwich. 

Castelt,  Wm.  Salter,  Piccadilly,  Printer  &  Stationer.  Bel- 
cher, Off.  Ass.  |  English,  Old  Jewry. 

,  John,  Fore  Street.  Cripplegate,  Haberdasher.    Lofty 
—  Ce»  King  Street,  Cheapside. 

Cooper,  Tho.,  Stafford  Row,  Ptmllco,  Shoemaker.  BawonU, 
Off.  Ass.  i    kohimon  fc  Co.,  Charter  House  Square. 

Coles,  Joseph,  Maids*Moreton,  Bucks,  Miller.  Green,  Off. 
Ass. }  Hewnag  &  Baxter,  Lincoln's  Inn  Fields, 

Clapbam,  Anthony,  Newcastle-upon-Tyne,  Soap  and  Alkali 
Manufacturer.  Meggiton  fc  Co.,  King's  Road,  Bedford 
Row  \  Brocket*  fc  Co.,  Newcastle-upon-Tyne. 

Donnison,  Wm.,  Tash  Street,  Gray's  Inn  Lane,  Victualler. 
Oibmm,  Off.  Ass.  i  Resaoery,  Carthusian  Street,  Char- 
tei  House  Square. 

Dick.  Robert,  Hanover  Street,  Hanover  Square,  Tailor  and 
Draper.  ifefeaiasae.  Crown  Court,  Threadneedle  Street; 
Canaan,  Off.  Ass. 

Darwin,  Samuel  and  Thomas,  York,  Roller  Manufacturers. 
Rodger*,  Devonshire  Square,  Biahopsgate.  Rodger*  fc 
Co.,  Sheffield.  ^  ^ 

Drinkwater,  8am.,  Liverpool,  Coal  Merchant,  fcc.  Robimfn, 
Liverpool  |  Blmckstock  fc  Bnaer,  Serjeants'  Inn,  Fleet 
Street. 

Donkley,  Wm.  Judkins,  WeatHaddon,  Northampton,  Cat- 
tle Dealer.    Amsien  fc  Co,,  Gray's  Inn. 

Diagley,  James.  Birmingham,  Haberdasher,  Draper,  fcc. 
Harruoa,  Btrmingham)  Norton  and  ChapHa,  Gray's 
Inn. 

Davies,  Henry,  Carmarthen,  Cabinet  Maker.  Ota**,  Bast 
India  Chambers,  Leadenhall  Street. 

Daly,  Patrick,  Liverpool,  Brcklayer  &  Builder.  Co—table 
fc  Kirk,  Symond's  Inn  i  Yates.  Liverpool. 

Ellis.  Sophia,  Fleet  Stieet,  Victualler.  Kitchener,  Off.  Ass.; 
ScargtU,  Hatton  Court,  Thrcadneedle  Street. 

Earnshaw,  Ralph,  Hancocks,  West  Bradford,  York,  Fanner. 
Willi*  &  Co.,  Tokenhouse  Yard ;  Odrfie,  Clitheroe. 

Flitcroft,  Scth,  and  Tho.  Mtugrove,  Liverpool,  Grate  Ma- 
nufacturers and  Ironfounders.  Mawdtteg,  Uverpool  ; 
Adlington  fcCv.,  Bedford  Mow. 

Frangnlere,  Henry  Hippolite,  Strand,  Coffee  House  Keeper. 
IVhitaker,  Furnital's  Inn. 

Firth,  Wm.  fc  loshuJkSkelmanthorpe,  York,  Manufacturers 
of  Fanry  Goods.  Lever,  Gray's  Inn  Square}  Barker, 
Huddersoeld. 

Gooding,  Wm.  Tho.,  DoMUe's  Row,  Hammersmith,  and 
Welberk  Street,  Cavendish  Square,  Glaxier.  Abbott, 
Off.  Ass.;  Lucas  &  Co.,  A rgyle Street,  Reavut  Street. 

Gey,  Augustus,  Southampton  Buildings,  Chancery  Lane, 
Law  and  General  Stationer.  Groom,  Off.  Ass.  j  Domett 
&  Oomlen,  Furnival's  Inn. 

Ganett,  James,  ChUweU  Street,  Hat  Manufacturer.  Grass*, 
Off.  Ass.j  BowHtem  fc  Co.,  Alderman  bury. 

Greenham,  Rob.,  Liverpool,  Merchant.  Fritt  fc  Ce.,  Li- 
verpool) Btadutock  fc  Baaee,  Serjeant's  Inn,  Fleet 
Street. 

Goulding,  John,  fc  Richard  Davis,  Liverpool,  Ship  Brokers, 
Sail  Makers,  fcc.  Lome  fc  Co.,  Southampton  Buildings, 
Chancery  Lane  j  U  ilkinson  fcCo.,  Liverpool. 

Hayday,  Richard,  Milk  Street,  Cheapside,  8ilk  Warehouse- 
man.   Belcher,  Off  Ass. ;   Rati,  Lombard  Street. 

Hall,  Rich.,  Birmingham,  Slate  Merchant.  H'oodroofe  fc 
Co  ,  Lincoln's  Inn }  Mote,  flirainr/nam* 

Hall,  Win.,  Plymouth,  Devon,  Silversmith.  Stnbbt,  Bir- 
mingham ;  Edmonds,  Plymouth  j  Norton  fc  Ckaalin, 
Gray's  Inn  Square. 

Hutton,  Kob.,  Leeds,  York,  Linen  Draper.  Battge  fc  Co., 
Chancery  Lane )  Hargrmnet,  Leeds. 

Humphrey,  John,  Weedon  Beek,  Northampton,  fnnhotder 
fc  Maltster.  fFhaoam fc  Co.,  Chancery  Lane;  Cery, 
Daventry. 

Hamilton,  David,  Nicholas  Lane,  Lombard  Street,  Tailor. 
JTbraeatr,  Off.  Ass.;  Jekmrtt,  Bridge  8treet,  Black- 
friars.  mm    m 

Hartley.  John,  sen.,  Upper  House  in  Bowling,  Bradford, 
York,  Gardener.    Ma  '"  "-•■*--     " 


rs.illexender,  Halifax ;  Emmett, 

New  Inn. 
Holt,  Frederic,  Holywell  Street,  Westminster,  Surgeon  and 

Apothecary.       Wight,    Percy  Street,   Oxford   Street; 

iMikinelon,  Off.  Ass. 
Howard,  Wm..  Down  Street,  Piccadilly,  Chemist  fc  Druggist 

and  also  of  Brick  Street,  Piccadilly,  Horse  Dealer  and 

Livery  Stable  Keeper.  Robinson h  Ssa,Half  Moon  Street, 

Piccadilly;  Vareaaad.  Off.  Ass. 
Jones,  samuel,   Old  Cavendish  Street,  Marylehone,  Ta  lor. 

6'>rea,  Off.  Ass.;  Wet  I  sued,  New  Inn,  Strand. 
Klngsfbrd,  Wm.,  Dockland,  near  Dovor,  Kent,  faper  Manu- 
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facr.urer,&c.      Surragr,  Sandwich ;    Mam.  Done,  Lin- 
coln's Inn  Field*. 

Levet,  Edw.  Win.,  Ledbury,  Hereford,  Innkeeper  k  Victu- 
aller. Co/lias,  Ledbury j  Clark*  k  Medcnif,  Lincoln** 
Inn  Fields. 

Lasarus,  Lewis,  Bath,  Soap  Manufacturer  and  General  Mer- 
chant. White  k  W kimore,  Bedford  Row,  Bevan  k 
Briton,  Bristol. 

Lane,  Jesse,  Stiand,  Cheesemonger.  Jfutcaiusoa,  Crown 
Court,  Threadneedle  Street;  Whitmore,  Off.  Ass. 

Leeah,  John,  Fleet  Street,  Tavern  Keeper.  Edward*,  Off. 
Ass. j  Crvwder  k  Magnard,  Mansion  House  Place. 

Livesey,  Sam.,  Manchester.  Victualler.  AdlingUm  k  Co., 
Bedford  Row  j  Lav,  Manchester. 

Linthorne,  Richard  Roope,  Poole,  Victualler.  Duron*  k 
Welch,  Poole  t  Fox,  FinsburyCircus. 

Leather,  Peers,  Newton-in-the-Willows,  and  Manchester. 
Fustian  Manufacturers.  Adtingum  k  Co.,  Bedford 
Row ;  Makinoon,  Manchester. 

Mew,  John,  Coventry,  Ribbon  Manufacturer*  Atutenk  Co., 
Gray's  Inn}  Tronrkton  k  Co.,  Coventry. 

Mason,  John,  West  Butterwick,  Owston,  Lincoln,  Brick 
Maker  k  Builder.  Scott,  Lincoln's  Inn  Fields  i  Datoeon, 
Epworth. 

Nursey.  Perry,  Melton,  Suffolk,  Architect  k  Builder.  Rome, 
Woodbndgei  Lofty  k  Co..  King  Street,  Cheapaide. 

Phillips,  Bickford  Hele,  and  John  Searle,  Totnes.  Devon, 
Ship  Owners*  Fatroank,  Staple  Inn;  Michelmore, 
Totnes. 

Pearson,  Tho.,  and  Rob.  Gordon  Roberts,  Liverpool,  Timber 
Merchants.  Wkiilrn,  Liverpool »  Low*  k  Co.,  South- 
ampton Buildings,  Chancery  Lane. 

Pullen,  John.  Austin  Friars,  Scrivener.  Davie*,  Devonshire 
Square,  Bishopsgate  Street  |  Graham,  Off.  Am. 

Roberts,  John,  Carnarvon,  Merchant.  Week*,  Cook's  Court, 
Lincoln's  Inn  t   William*,  Carnarvon. 

Rankine,  David,  Martin's  Lane,  Cannon  Street,  Merchant. 
Kitchener,  Off.  Ass. ;  Craneh,  Billiter  Square. 

Routledge,  John  Joseph,  High  Holborn,  Silkmant  Haber- 
dasher, k  Linen  Draper.  Messrs.  Wore,  Kingsland 
Road)    Whitmore, OffT Ass. 

R*ed,Sam.,  Eastbourne,  Sussex,  Grocer  5»  Draper.  Hard- 
wick,  Laurence  Lane. 

Kolfe,  Wm..  Cheshunt,  Hertford,  Manufacturer  of  Water- 
proof  Articles.  Lo/ka  k  Co.,  King  Street,  Cheapside  j 
Whitmore,  Off.  Ass. 

Kobberda,  James,  Norwich,  Money  Scrivener.  Ruing,  If  or 
wich  |  Justm,  Field  Court,  Gray's  Inn. 


Shaksneare,  Wn,  Devites,  Wilts,  Hatter.       Battfc  k  Co., 

Chancery  Lane ;  Waabrongh  k  Co.,  Bristol. 
Segre'.  John,  Liverpool,  Merchant.      Atkinson  k  Co.,  Man- 
chester |  AfaJrtasoa  k  Sander*,  Temple. 
Btorer,  John,  k  Wm.  Henry  Storer,  Bricrlev  Hill,  Stafbrd, 

Grocers.       Norton  k  Chaplin,  Gray's  Inn )    Rkkwrdi, 

Birmingham. 
Spun;  James  Jeremiah,  Ewes,  Maltby,  York,  Faprr  Maker. 

Taylor,  John  Street,  Bedford  Row  j  Badger,  Rothenun. 
Shepherd,  Wm.,  Cheshunt.  Hertford,  Manufacturer  of  Ws. 

ter-proof  Articles.    Loftp  k  Co.,  King  Street,  Cheapside ; 

WkUmore,  Off.  Ass. 
Shea,  Rob.,  and  Tho.  Pinn,  Great  Pulteney  Street,  Golden 

Square,  Tailors.     Gitmm,  Off.  Ass.  j  Stafford,  Bucking. 

ham  Street,  Strand. 
Sharp,  William.  Threadneedle  Street,  Russia  and  Insurance 

Broker.  Leigh,  George  Street,  Mansion  House;  Cases*, 

Off.  Ass. 
Tomnson,  Wm.,  Birmingham,  Provision  Dealer.     JUelanb 

k  Walker,  Lincoln's  Inn;  Copper,  Birmingham. 
Taylor,  John,  Bradford,  Wilts,  Grocer,  kc.    White  k  Wkku 

more.  Bedford  Row;  Bevan  k  Brioan,  BriatoL 
Welbourne,    Christopher   Ellis,      Falkingham,    Uncola, 

Schoolmaster  k  Coach  Proprietor.     Thompoom,  Grant' 

ham :   Wilton,  New  North  Street,  Red  lion  Square. 
Wilson,  Wm.,  and  Edw.  Brodribb,  Mark  Lane,  Merchant!. 

Tamer,  Basing  Lane  j  Graham,  Off.  Ass. 
Woney,  Edw.,  Aston,  near  Birmingham,  Blank  Tray  Ma. 

ker.    Holme k  Co.,  New  Inn;  Parka,  Birmingham. 
Wilson,  Henrietta,  Norwich,  Tobacconist.    Jap,  Norwich  \ 

Holm*,  Gray's  Inn  Square. 
Wiseman,  Alex.,  Ulster  Place,  Regent's  Park,  k  Quadrant, 

Regent  Street,  Druggist.        Wmbarn  k  Co*  Chancery 

Lane  j  Turqnand, OffT  Ass* 
Whiteside,  John,  Whitehaven,    Cumberland,    MercbaaL 

Messrs.  Holder,  Clements  Inn }  Walker,  Whitehaven. 
Wymer,  Francis,  Star  Street,  Wapping,  Victualler.    Other 

k  Co..  Carey  Street,  Lincoln's  Inn;  LavkngtOM,  Off.  An. 
Wright,  John,  jun.,  Cross  Lane,  St,  Mary  at  Hill,  London, 

Coal  Factor.       Edward*,  Off,  Asa. ;    Meggimm  k  Co* 

King's  Road,  Bedford  Row. 
Wallden,  Wm,  Reading,  Berks,  Slopseller  k  Warehouse- 
man.   Battpe  k  Co.  Chancery  Lane;  Webb,  Reading. 
Williams.  John.  Bath,  Veterinary  Surgeon  lb  Furrier.  Urn- 

vow,  Barnard's  Inn  t  HeWmge,  Bath. 
Walkfnshaw,  Edward,  Liverpool,  Merchant.    Towns, Broad 

Street  Buildings  i   MintkoM,  Liverpool. 
WldowSeld,  Kob.t  jun..  Park  Place,  Kennington  Cross,  Che. 

mist  m  Druggist.   Lawmnie  kCo^  Bucklersbury. 


THE  EDITOR'S  LETTER  BOX. 


We  cordially  thank  J.  W.  for  his  valuable 
aid  in  compiling  the  Obituary  for  the  last 
year. 

A  Subscriber  to  the  Lectures  at  the  Law 
Society,  should  address  himself  to  the  Com- 
mittee. 

The  Letters  of  0.,  and  1. 0.  U.,  shall  be  con- 
sidered. 

The  Queries  and  Answers  of  H.  E.  N. ;  A 
Student;  W. ;  Delta;  S. ;  A  Reader ;  H.M. ; 
E.  L. ;  A  Constant  Reader ;  Enquirer ;  and 
Mancuniensis,  have  been  received. 


The  reply  to  a  Practitioner's  Commentaries 
on  the  New  Chancery  Orders,  shall  have  im- 
mediate attention. 

•  The  remarks  of  "  A  Constant  Reader/'  on 
certain  mal-practices  which  have  brought  dis- 
credit on  the  law,  are  too  hastily  written,  but 
shall  be  considered. 

An  able  letter,  on  the  subject  of  Mr.  D.  W. 
Harvey's  case,  has  reached  us.  We  think  we 
have  discharged  the  duty  which  the  circum- 
stances required,  but  will  consider  our  corres- 
pondent's observations,  and  the  particular 
points  to  which  he  refers. 

To  comply  with  the  request  of  "A  Tyro," 
will  impose  on  us  some  trouble,  but  we  will 
consider  it  at  an  early  opportunity. 


Wpt  Hegal  <@t>0*rt>tn% 


VoLVlI.    SATURDAY,  FEBRUARY  1,  1834.    No.  CLXXXVII. 
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Quod  magis  ad  Not 


Pftrttoet,  et  dcsoto  malum  est,  agitamua. 


Hoiut. 


DISSERTATIONS 
ON  CONVEYANCING. 

No.  XV. 


ON  A  WIFE'S  EQUITY  FOR  A  8ETTLBMBKT. 

Soan  cases  have  recently  been  reported  on  the 
interesting  subject  of  a  wife's  equity  for  a  set- 
tlement ;  and  in  order  to  understand  them,  it 
will  first  be  necessary  to  state  the  settled  rules 
on  the  subject. 

So  proper  and  just  is  a  settlement  on  a  wife 
and  children  considered  by  Courts  of  Equity, 
and  so  much  for  the  good  of  all  parties,  tnat  it 
will  seize  upon  every  fair  opportunity  to  en- 
force it.   Thus  where  a  chose  in  action  belong- 
ing to  the  wife,  is  assignable  and  recoverable 
at  law  by  the  husband  and  his  assignee,  a  Court 
of  Equity  cannot  interfere  to  procure  a  pro- 
vision for  the  wife,  as  he  claims  no  assistance 
from  equity .■  But  where  the  property,  though 
in  its  nature  legal,  becomes  from  collateral 
circumstances  the  subject  of  a  suit  in  equity,1* 
and  4  fortiori  where  the  property  is  wholly 
equitable  in  its  nature,  as  a  share  of  an  intes- 
tate's effects,  or  money  paid  into  Court  which 
belongs  to  the  wife,  if  the  husband  or  his  as- 
signee applies  to  a  Court  of  Equity  for  the 
recovery'of  it,  that  Court  will  stipulate  that  a 
provision  shall  be  made  out  of  it  for  his  wife 
and  children  ;e  and  a  husband  suing  in  the 
Ecclesiastical  Court  for  a  legacy  or  money 
belonging  to  his  wife,  will  be  restrained  by  a 
Court  oi  Equity  until  a  proper  settlement  is 


•  2  Ves.jun.  608,  682.  Semble  contra,  Ellis 
v.  EUii,  1  Vm.  Ab.  476 ;  2  Atk.  420. 

b  E*  parte  BUrden,  2  Rote,  251 ;  Adams  ▼. 
Pierce,  3  P.  W.  11 ;  (Mweil  v.  Prober t,  2  Ves. 
jun.  680. 

c  2  P.  Worn  630 ;  Harrison  v.  Buckie,  Stra. 
238;  Macauley  v.  Philips,  4  Ves.  17. 

NO.   CLXXXVII. 


made.*  But  the  whole  of  the  property  need 
not  be  settled ;  the  Court  will  be  satisfied  if  a 
reasonable  part,  generally  one-half,  is  so  dealt 
with,*  and  all  the  circumstances  will  be  taken 
into  consideration  by  the  Court.' 

The  wife,  it  is  now  settled,  may  enforce  her 
right  to  a  provision  out  of  all  equitable  pro- 
perty, by  a  bill  in  equity,  suing  by  her  next 
friend  against  her  husband,  or  those  claiming 
under  hun  ;*  and  it  would  seem  that  she  might 
obtain  the  same  benefit  by  petition.11 

But  in  a  suit  of  this  nature  the  husband 
should  always  be  a  substantial  party  to  the 
suit,  it  being  against  the  legal  jus  mariti;  but 
by  making  him  a  co-plaintiff,  he  admits  the 
statement  of  the  bill,  and  it  answers  the  pur- 
pose of  making  him  defendant.1 

A  purchaser  or  assignee  from  the  husband, 
although  for  a  valuable  consideration,  will  not 
be  in  a  better  condition  than  the  husband 
against  the  wife.  J 

d  Nicholas  v.  Nicholas,  Prec.  Cha.  648; 
Gardner  v.  Walker,  1  Str.  238,  503 ;  Meales  v. 
MeaUs,  5  Ves.  5 1 7,  739  n. ;  Tanfield  v.  Daven- 
port, Toth.  114;  Jewson  v.  Moulson,  2  Atk. 
420 ;  contra,  Andrew*  v.  Craddock,  Wy.  P.  R. 
248. 

•  Beresford  v.  Hobson,  1  Madd.  363;  Jetc- 
son  v.  Moulson,  2  Atk.  423 ;  fPorrall  v.  Mar- 
tar.  1  Cox,  153;  Prtngk  v.  Hodgson,  3  Ves. 
620;  Steinmett  v.  Haltkin,  1  CI.  &  Jam.  64. 

'  Green  v.  Otte,  1  Sim.  &  Stu.  260. 

ff  Elibank  v.  Montoiieu,  5  Ves.  737 ;  Gard- 
ner v.  Walker,  1  Stra.  503 ;  EUis  v.  Ellis,  ubi 
supra ;  Roberts  v.  Roberts,  2  Cox,  422. 

h  Es  parte  Coyngame,  1  Atk.  192;  Gray  v. 
Kentish,  ib.  230. 

1  Smyth  y.  Myers,  3  Mad.  474. 

1  Salisbury  v.  Netrton,  1  Eden,  370;  Roberts 
v.  Roberts,  2  Cox.  Rep.  422;  Wenman  v.  Ma- 
son, 1  P.  Wms.  549;  Macuuley  v.  Phillips. 
4  Ves.  19;  Elliott  v.  Cordetl,  5  Mad.  149;  but 
see  Pulvertoft  v.  Puhertqft,  18  Ves.  84,  where 
Lord  Eldon  seems  not  to  have  admitted  this 
to  its  fullest  extent. 
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This  equity  is  personal  to  the  wife,  and 
does  not  extend  to  her  children,  who  cannot 
oblige  their  father  to  make  a  provision  for 
them.k  However,  when  once  the  suit  is  insti- 
tuted, relating  to  the  trust  fund,  the  right  of 
the  children  to  a  settlement  attaches,  although 
the  wife  dies  pending  the  suit.1  But  if  an 
order  not  providing  for  the  children,  has  been 
acquiesced  in  for  a  long  time,  the  children  will 
not  be  entitled  to  any  provision,  as  against  the 
wife.m  Whether  the  wife,  if  a  settlement  be 
once  proposed  during  the  life  of  her  husband, 
can  alter  the  rights  of  the  children,  is  a  matter 
of  some  doubt,  Lord  Hardwicke*  thinking 
that  she  could  not ;  and  Lord  Eldon0  being  of 
opinion  that  she  has  this  power  at  any  time  p 

Where  the  husband  of  a  woman  entitled  to 
a  fund  in  a  cnuse,  signed  after  the  marriage  a 
written  agreement  that  he  would  settle  half  the 
wife's  fortune  upon  her;  it  was  held  by  Sir 
John  Leach,  V.  C,  that  the  benefit  of  the 
agreement  accrued  to  the  children  of  the  mar- 
riage, and  that  therefore  the  wife  could  not 
waive  it.4  But  there  was  an  appeal  from  the 
decision,  and  the  cause  came  on  before  the 
present  Lord  Chancellor,  who  delivered  the 
following  judgment/  reversing  the  decision  of 
the  Vice  Chancellor: — 

"  Before  delivering  my  decision  upon  the 
question  before  me,  it  may  be  proper  first  to 
say  a  few  words  respecting  the  cases  of  Ex 
parte  Gardner,  2  Ves.  sen.  671,  and  Murray  v. 
Lord  Elibank,  because  considerable  reliance 
was  placed  on  the  former,  and  because  the 
reported  judgment  of  Sir  fF.  Grant,  in  the  lat- 
ter, contains  a  remark  which  would  seem  to 
set  Lord  Hardwiche  and  Lord  Eldon  at  vari- 
ance. Upon  looking  into  the  report  of  Mur- 
ray v.  Lord  ElUmnk,  when  the  cause  first  came 
before  Lord  Eldon,  we  find  his  Lordship  hrymflt 
it  down  clearly  that  although  the  wife,  if  she 
please,  may  call  for  a  declaration  that  she  is 
entitled  to  a  provision  out  of  the  fund  for  her- 
self and  her  children,  it  is  nevertheless  com- 
petent to  her,  even  after  an  order  for  a  settle- 
ment is  completed,  to  waive  that  equity  for 
herself  and  her  issue.  If  a  settlement  be  in. 
sisted  upon,  it  must  be  for  the  benefit  of  the 
children  as  well  as  of  the  wife,  but  (to  use  his 
Lordship's  words)  'if  the  issue  have  a  right 
against  the  father,  it  is  dependent  altogether 
on  the  will  of  the  mother.'    In  a  subsequent 


k  Scriven  v.  Tapley,  Ambl.  509 ;  Murray  v. 
Lord  Elihnnh,  10  Ves.  84 ;  Lloyd  v.  William*, 
1  Mad.  450 ;  but  see  13  Ves.  7- 

1  Murray  v.  Lord  Elibank,  10  Ves.  SB ;  Rome 
v.  Jackson,  2  Dickens,  64  ;  Steihmelt  v.  HnU 
thin,  1  Gl.  &  Jam.  64;  which  last  case  has 
carried  the  principle  farther  than  any  other. 
See  13  Ves.  1. 

m  Johnton  v.  Johnson,  1  Jac.  &  Walk.  4/9. 

n  Anon.  2  Ves.  sen.  672. 

°  10  Ves.  88  89 

p  See  Lloyd  v.  Williams,  1  Madd.  4^6. 

«  Fenner'y.  Tayhr,  I  Sim.  169;  7  Byth. 
Convey.  Mr.  Stewart's  note,  p.  343. 

'  2  Russ.  &  M.  192. 


stage  of  the  same  cause,  Sir  W.  Grant  ob- 
serves, '  It  seems  to  be  assumed  in  the  argu- 
ment, both  here  and  before  Lord  Eldon,  that  ir 
was  competent  to  the  mother  to  waive  the  set- 
tlement at  any  time,  before  it  was  actually 
completed :  that  is,  even  after  a  proposal  given 
in  by  the  husband.  Lord  ffardtricke,  how- 
ever, determined  the  contrary,  stating,  that 
though  the  wife  might  give  up  her  interest  in 
the  money,  if  she  pleased,  yet  nobody  could 
consent  for  the  children  which  may  be.  That 
does  not  directly  apply  to  this  case ;  as,  I  be- 
lieve, no  proposal  was  laid  before  the  Master 
in  this  case.'  When  we  refer  to  what  Lord 
Eldon  says,  he  certainly  does  not  state  in  terms 
that  if  tne  proposal  had  been  carried  in,  it 
might  still  be  waived,  although  his  language 
seems  capable  of  that  construction.  But  with 
respect  to  Ex  parte  Gardner,  to  which  Sir  IV. 
Grant  refers,  as  a  contrary  determination  of 
Lord  Hardwiche,  it  is  quite  unnecessary  for 
me  to  impeach  the  authority  of  that  case,  for 
it  differs  most  materially  from  the  case  at  the 
bar,  inasmuch  as  the  proposals,  which  had 
there  been  signed  by  both  parties,  and  sent  in 
to  the  Master,  expressly  included  a  settlement 
on  the  family ;  a  circumstance  which  of  itself 
forms  a  marked  distinction.  Without  advert- 
ing to  the  grounds  upon  which  his  Honor 
rested  his  judgment  in  the  present  case,  it  is 
certain  that  the  very  question  now  submitted 
to  the  Court  has  been  already  decided  by  his 
learned  predecessor,  and  in  this  identical  cause. 
His  Honor,  it  ib  true,  was  not  aware  of  that 
decision,  for  the  language  of  his  judgment  », 
*  It  is  said  that  a  case  like  the  present  came 
before  Sir  IV.  Grant,  and  that  he  permitted 
the  wife  to  waive  the  agreement ;  but  the  case 
not  being  in  print,  I  am  neither  acquainted 
with  the  narticular  facts  of  the  case,  nor  with 
the  reasons  upon  which  Sir  W.  Grant  pro- 
ceeded.' With  those  facts,  however,  I  am 
now  fully  acquainted.  Instead  of  270/.,  the 
sum  which  is  here  in  contest,  the  sum  on  the 
former  occasion  was  of  much  larger  amount; 
and  all  the  circumstances  which  exist  here, 
namely,  the  communication  which  took  place 
witli  Taylor,  and  the  memorandum  of  the  v2d 
of  December,  1810,  which  has  been  rather  in- 
correctly described  as  a  contract,  being  the 
memorandum  which  formed  the  foundation  of 
the  wife's  equity,  and  which,  it  was  said,  she 
could  not  waive,  must  have  been  the  very 
ground  of  Sir  W.  Grant's  judgment.  I  must 
presume,  therefore,  that  the  exact  question 
now  before  me  was  formerly  submittea  to  Sir 
IV.  Grant,  and  by  him  decided  in  the  affirma- 
tive; and,  consistently  with  that  decision,  I 
feel  myself  bound  to  reject  the  construction 
which  his  Honor  has  put  upon  this  agreement. 
The  judgment  pronbunced  upon  that  occasion, 
coming,  as  it  did,  from  the  same  eminent  Judge 
who  had  so  recently  considered  the  whole  of 
this  subject  in  the  latter  stage  of  Murray  v. 
Lord  Elibank,  is  entitled  to  no  ordinary  weight; 
more  especially  when  it  is  recollected  that  Sir 
W.  Grant  carried  the  respect  due  to  voluntary 
conveyances  to  its  utmost  limits,  and  that  his 
decision  in  Sloane  v.  Cadogan  pushed  that  doe- 
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trine  at  least  as  far,  perhaps  I  might  say  far- 
ther, than  any  of  the  preceding  authorities  had 
gone.  Upon  these  grounds  I  am  of  opinion 
that  the  order  of  the  Court  below  must  be  re- 
versed." 

On  the  case  coming  again  before  Sir  John 
Leach,  M.  R.,  his  Honor  considered  himself 
bound  by  this  judgment.  The  point  may 
therefore  be  considered  as  settled. 

Another  case  relating  to  a  wife's  equity  for 
a  settlement  may  here  be  also  adverted  to,8  in 
which  there  was  a  demise  of  lands  to  trustees, 
upon  trust  to  pay  the  rents  and  profits  of  lands 
to  H.  J.  for  life ;  but  if  he  should  attempt  to 
assign  the  same,  or  should  commit  an  act  of 
bankruptcy,  or  become  insolvent,  then  upon 
trust  to  pay  thereout  to  the  wife  of  J.  H.  an 
annuity  of  100/.  during  his  life,  and  after  his 
decease,  an  annuity  of  30/.  during  her  widow- 
hood, and  upon  certain  trusts  as  to  the  resi- 
due for  the  children  of  the  marriage ;  and  the 
question  was,  whether  the  annuity  was  the 
separate  estate  of  the  wife,  or  the  wife  had  an 
equity  for  a  settlement  as  against  a  purchaser 
for  value. 

The  Lurd  Chancellor  decided  that  she  had 
no  such  equity.  "  No  particular  form  of  words 
(said  his  Lordship)  was  necessary  in  order  to 
vest  property  in  a  married  woman  to  her  sepa- 
rate use.  That  intention,  although  not  ex- 
pressed in  terms,  might  still  be  inferred  from 
the  nature  of  the  provisoes  annexed  to  the  gift; 
as  where,  for  example,  the  directiou  was  that 
the  property  should  be  at  the  wife's  own  dis- 
posal, or  that  her  receipts  should  be  a  good 
discharge ;  circumntances  which  raised  a  mani- 
fest implication  that  the  marital  right  was 
meant  to  be  excluded.  In  the  present  case,  > 
however,  nothing  appeared  upon  the  language 
or  limitations  of  the  will,  from  which  such  an 
inference  could  be  safely  drawn,  and  a  receiver 
must  therefore  be  appointed.  As  to  the  ques- 
tion now  far  a  married  woman,  to  whom  an 
annuity  for  life  was  bequeathed  in  terms  which 
have  been  adjudged  not  to  vest  it  in  her  as  ber 
separate  estate,  is  entitled  to  claim  a  settle- 
ment out  of  it,  against  one  who  was  a  pur- 
chaser for  valuable  consideration  from  ber 
husband,  the  husband  having  afterwards  be- 
come insolvent,  Elliott  v.  Cordell.  5  Madd. 
149,  and  1  Russ.  71  n,  if  it  should  be  held  to 
be  law,  decides  the. question.  I  have  looked 
with  some  attention  into  that  case,  and  also 
into  the  former  authorities ;  and  1  find  no  war- 
rant for  supposing  that  Elliott  v.  Cordell  intro- 
duced any  new  doctrine  upon  the  subject.  The 
same  doctrine,  in  principle,  was  recognized 
loog  before  by  Sir  tP.  Grant.  Although,  un- 
doubtedly, neither  in  Mitfordv.  Mitford,  9  Ves. 
87,  nor  in  Wri#ht  v.  M  or  ley,  1 1  Yes.  12,  was 
the  point  raised  and  disposed  of  formally.  It 
was,,  however,  repeatedly  referred  to  in  those 
cases;  and  it  is  perfectly  plain,  from  the  lan- 
guage there  used,  that  the  opinion  of  Sir  W. 
Grant  would  have  excluded  the  wife's  claim  as 
against  particular  assignees.  If  the  question 
were  now  for  the  first  time  raised,  whether 

*  Stanton  v.  Nail,  2  Russ.  &  M.  175. 


Courts  of  Equity  had  not  gone  farther  than 
principle  warranted,  in  allowing  the  claim 
against  particular  assignees,  in  cases  where  a 
capital  sum  was  at  stake,  some  doubt  might 
perhaps  be  entertained;  but  in  a  case  like 
Elliott  v.  Cordell,  where  the  question  related 
to  a  mere  life  interest,  and  where,  prior  to  the 
assignment,  there  was  no  failure  on  the  part 
of  the  husband  to  maintain  his  wife,  the  Vice 
Chancellor  would  have  gone  a  great  step  far- 
ther, had  he  listened  to  the  argument  in  favour 
of  the  wife's  equity." 

J.  f 
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[Concluded  from  p.  246.] 

The  terms  of  the  Seventh  Rule  are 
these: 

"  Four  clear  days  before  the  day  ap- 
pointed for  argument,  the  plaintiff  shall 
deliver  copies  of  the  demurrer  book,  special 
case,  or  special  verdict,  to  the  Ivord  Chief 
Justice  of  the  King's  Bench  or  Common 
Pleas,  or  Lord  Chief  Baron,  as  the  case  may 
be,  and  the  Senior  Judge  of  the  Court  in 
which  the  action  is  brought-;  and  the  de- 
fendant shall  deliver  copies  to  the  other  two 
Judges  of  the  Court  next  in  seniority ;  and 
in  default  thereof  by  either  party,  the  other 
party  may  on  the  day  following  deliver 
such  copies  as  ought  to  have  been  so  deli* 
vered  by  the  party  making  default:  and 
the  party  making  default  shall  not  be  heard 
until  he  shall  have  paid  for  such  copies,  or 
deposited  with  the  Clerk  of  the  Rules  in 
the  King's  Bench  and  Exchequer,  or  the 
Secondary  in  the  Common  Pleas,  as  the 
case  may  be,  a  sufficient  sum  to  pay  for 
such  copies.*' 

Before  this  Rule,  in  the  King's  Bench, 
the  course  was  where  a  cause  was  entered 
for  argument  on  Tuesday,  to  deliver  the 
books  on  the  Saturday  preceding  ;  and 
those  entered  for  argument  on  Friday,  were 
to  be  delivered  on  the  Tuesday  preceding. 

In  the  Common  Pleas,  they  were  to  be 
delivered  two  days  exclusive  of  the  day  of 
such  delivery,  before  the  day  on  which  the 
causes  shall  have  been  set  down  for  argu- 
ment.    See  r  Tidd.  Prac.  504,  ed.  9. 

Before  this  Rule,  it  was  not  necessary  for 
the  party,  not  delivering  his  paper  books,  to 
pay  for  copies  to  his  opponent.  See  2  Tidd. 
Prac.  739. 
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Since  the  passing  of  the  11th  Geo.  4. 
and  1  W.  4.  c.  70,  under  the  authority  of 
the  first  section  of  which,  an  additional 
Judge  has  been  appointed  to  each  of  the 
three  principal  Common  Law  Courts,  and 
as  one  of  those  Judges,  in  each  of  those 
Courts,  sits  apart  from  the  rest,  the  ques- 
tion of  seniority  of  Judges,  in  obeying  this 
rule,  will  of  course  be  confined  to  the  four 
Judges  who  sit  together  in  Banc. 

The  language  of  the  Eighth  Rule  is  as 
follows : 

"  Where  a  defendant  shall  plead  a  plea 
of  judgment  recovered  in  another  Court, 
he  shall  in  the  margin  of  such  plea  state 
the  date  of  such  judgment,  and  if  such 
judgment  shall  be  in  a  Court  of  Record, 
the  number  of  the  roll  on  which  such  pro- 
ceedings are  entered,  if  any ;  and  in  default 
of  his  so  doing,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment,  as  for  want  of  a 
plea ;  and  in  case  the  same  be  falsely  stated 
by  the  defendant,  the  plaintiff,  on  producing 
a  certificate  from  the  proper  officer  or  per* 
son  having  the  custody  of  the  records  or 
proceedings  of  the  Court  where  such  judg- 
ment is  alleged  to  have  been  recovered, 
that  there  is  no  such  record  or  entry  of  a 
judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment,  as  for  want  of  a 
plea,  by  leave  of  the  Court,  or  a  Judge. 

The  provisions  contained  in  this  Rule  are 
quite  new,  and  will  be  a  very  powerful 
cheque  to  sham  pleading. 

The  following  is  the  language  of  the 
Ninth  Rule : 

"  No  writ  of  error  shall  be  a  supersedeas 
of  execution  until  service  of  the  notice  of 
the  allowance  thereof,  containing  a  state- 
ment of  some  particular  ground  of  error 
intended  to  be  argued.  Provided,  that  if 
the  error  stated  in  such  notice  shall  appear 
to  be  frivolous,  the  Court,  or  a  Judge,  upon 
summons,  may  order  execution  to  issue." 

In  the  King's  Bench,  a  writ  of  error  re- 
gularly sued  out  was  a  supersedeas  of  ex- 
ecution from  the  time  of  its  allowance,  or 
in  the  Common  Pleas,  from  the  delivery  of 
it  to  the  clerk  of  the  errors  :  provided  bail 
when  requisite  was  put  in  thereon  in  due 
time.  See  1  Tid.  Prac.  530,  ed.  9.  No 
such  statement  as  that  required  by  the 
former  branch  of  the  rule  was  required  to 
be  introduced  into  the  notice  of  allowance. 
Writs  of  error,  for  the  mere  sake  of  delay, 
will  by  these  means  be  rendered  more 
rare. 

The  following  is  the  Tenth  Rule. 

"  No  Rule  to  certify  or  transcribe  the 
record  shall  be  necessary ;  but  the  plaintiff 


in  error  shall,  within  twenty  days  after  the 
allowance  of  the  writ  of  error,  get  the 
transcript  prepared  and  examined  with  the 
Clerk  of  the  Errors  of  the  Court  in  which 
the  judgment  is  given,  and  pay  the  trans- 
cript money  to  him ;  in  default  whereof  the 
defendant  in  error,  his  executors  or  admi- 
nistrators, shall  be  at  liberty  to  sign  judg- 
ment of  non  pros.  The  Clerk  of  the  Er- 
rors shall,  after  payment  of  the  transcript 
money,  deliver  the  writ  of  error  when  re- 
turnable, with  the  transcript  annexed,  to 
the  Clerk  of  the  Errors  of  the  Court  of 
Error."  % 

Previous  to  this  Rule,  when  bail  in  error, 
if  necessary,  had  justified,  thenext  step  of 
the  plaintiff  in  error,  except  on  a  writ  of 
error  coram  nobis  or  vobis,  was  to  certify  or 
transcribe  the  record,  in  order  to  which  a 
transcript  should  be  made  and  sent  with 
the  writ  of  error  and  return  into  the  Court 
above,  when  no  bail  is  required :  this  is  the 
first  step  that  is  taken  after  the  service  of 
the  allowance  of  the  writ  of  error.  And 
the  plaintiff  in  error  should  regularly  cause 
the  transcript  to  be  made  (for  the  defendant 
in  error  cannot  transcribe  the  record)  by 
the  time  the  writ  of  error  is  returnable.  If 
the  record  be  not  certified  by  that  time,  the 
defendant  in  error  may  give  the  plaintiff  a 
rule  to  certify  it,  which  is  an  eight  day  rule, 
obtained  from  the  Clerk  of  the  Errors  in  the 
King's  Bench  on  a  writ  of  error,  returnable 
in  the  Exchequer  Chamber  or  House  of 
Lords.  In  the  Exchequer  of  Pleas,  there 
is  no  Rule  given.  See  2  Tidd.  Prac.  1 158, 
ed.  9. 

It  is  to  be  observed,  that  since  the  passing 
of  the  11  G.  4,  and  1  W.  4.  c.  70.  §8, 
which  contains  various  regulations  with 
respect  to  writs  of  error,  the  record  is  no 
longer  certified  ;  but  a  transcript  only  is 
annexed  to  the  return  of  the  writ,  in  cases 
of  writs  of  error  returnable  in  the  Exchequer 
Chamber. 

In  cases  of  writs  of  error  from  inferior 
jurisdictions,  returnable  in  the  King's  Bench, 
the  record  itself  is  still  supposed  to  be 
certified.  But  this  distinction  is  not  at- 
tended to  in  practice  j  for  on  all  writs  of 
error,  returnable  in  the  King's  Bench,  it  is 
usual  only  to  send  a  transcript  of  the  record, 
and  not  the  record  itself.  See  2  Tidd.  Prac. 
1158,  ed.  9. 

The  following   are  the   terms  of  the 
Eleventh  Rule. 

*'  No  rule  to  allege  diminution,  no  role 
to  assign  errors,  nor  scire  facias  quart  e*- 
ecutionetn  non  shall  be  necessary,  in  order 
to  compel  an  assignment  of  errors,  but 
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within  eight  days  after  the  writ  of  error, 
with  the  transcript  annexed,  shall  have 
been  delivered  to  the  Clerk  of  the  Errors  of 
the  Court  of  Error,  or  to  the  Signer  of  the 
Writs  in  the  King's  Bench,  in  cases  of  error 
to  that  Court,  or  within  twenty  days  after 
the  allowance  of  the  writ  of  error  in  cases 
of  error  coram  nobis,  or  coram  vobis,  the 
plaintiff  in  error  shall  assign  errors ;  and  in 
failure  to  assign  errors,  the  defendant  in 
error,  his  executors  or  administrators,  shall 
be  entitled  to  sign  judgment  of  non  pros" 

Before  this  Rule,  if  the  plaintiff  in  error 
would  not  proceed  after  the  record  was 
certified,  the  defendant,  in  order  to  oompel 
him,  used  to  sue  out  a  writ  of  scire  facias 
quart  executionevt  non  in  the  Court  of  King's 
Bench,  wherein  the  writ  of  error  was  re- 
turnable, except  on  a  writ  of  error  coram 
nobis,  or  vobis,  or  by  the  plaintiff  to  reverse 
his  own  judgment,  or  in  quare  hnpedit,  where 
the  judgment  for  the  defendant  is,  that  the 
plaintiff  take  nothing  by  his  writ,  but  be  in 
mercy  for  his  false  claim;  andin  all  cases  of  the 
same  nature,  where  there  was  no  adjudication 
to  the  defendant  of  damages  or  costs ;  and 
in  the  Exchequer  Chamber,  he  must  have , 
given  a  rule  for  the  plaintiff  to  allege  dimi- 
nution, or  that  the  record  was  not  duly 
certified  or  transcribed.  See  2  Tidd.  Prac. 
1 1 65.  ed.  9. 

The  Twelfth  Rule  directs  that  for  the 
future,  in  proceedings  in  error,  the  assign- 
ment of  errors  and  all  the  subsequent  plead- 
ings shall  be  delivered  to  the  attorney  of 
the  opposite  party ;  and  shall  not,  for  the 
future,  be  filed  with  any  officer  of  the  Court 
of  Error. 

Previous  to  this  Rule  it  was  the  custom  in 
the  King's  Bench  to  deliver  the  assignment 
of  errors  to  the  attorney  of  the  defendant  in 


In  the  Exchequer  Chamber  it  was  filed 
with  the  Clerk  of  the  Errors.  See  2  Tidd. 
Prac.  1169,  ed.  9. 

The  effect  of  this  Rule  will  therefore  be 
to  place  the  practice  of  these  two  Courts  of 
Error,  as  to  this  point,  on  the  same  footing. 

In  write  of  error  to  the  House  of  Lords, 
the  assignment  of  errors  was  filed  with  the 
Clerk  in  Parliament.  This  Rule  will  not 
affect  that  practice,  since  the  Judges,  can- 
not regulate  the  practice  of  the  House  of 
Lords;  and  the  Judges,  by  the  11  G.  4.  and 
1  W.  4.  c.  70.  $  11,  can  only  make  rules 
on  matters  over  which  they  have  a  common 
jurisdiction,  or  such  as  relate  to  the  practice 
of  the  Court  of  Error  sitting  in  the  Exche- 
quer Chamber. 

It  is  also  to  be  observed,  that  as  under 


the  last-mentioned  section  of  the  act  the 
three  Courts  have  only  such  power  of  mak- 
ing rules  as  is  last  described,  it  is  doubtful 
whether  this,  or  any  other  of  the  rules 
relating  to  proceedings  in  error,  will  apply 
to  writs  of  error  to  judgments  in  inferior 
Courts  when  the  writ  is  returnable  in  the 
Court  of  King's  Bench.  For  such  proceed- 
ings cannot  be  said  to  be  '*  matters  over 
which  the  said  Courts  have  a  common  juris- 
diction, or  of  or  relating  to  the  practice  of 
the  Court  of  Error  before  mentioned  "  (the 
Exchequer  Chamber). 

By  the  Thirteenth  Rule  it  is  directed  that 
unless  there  is  a  change  of  parties  it  will  be 
unnecessary  henceforth  to  obtain  a  scire 
facias  ad  audiendum  errores,  but  that  the 
plaintiff  in  error  shall  be  at  liberty  to  de- 
mand a  joinder  in  error,  or  a  plea  to  the 
assignment  of  errors ;  and  that  the  defend- 
ant in  error,  or  his  personal  representatives, 
shall,  within  twenty  days  after  demand, 
deliver  his  joinder,  or  plea,  or  demurrer; 
and  if  he  does  not,  the  judgment  of  the 
Court  below  will  be  reversed. 

Previous  to  this  Rule,  in  the  King's  Bench, 
as  the  parties  had  no  day  in  Court  after  the 
record  was  removed,  the  plaintiff  in  error 
might,  after  assignment  of  errors,  have  a 
scire  facias  ad  audiendum  errores  against  the 
defendant.  In  practice,  however,  the  de- 
fendant voluntarily  took  notice  of  the  as- 
signment of  errors.  In  the  Exchequer 
Chamber,  as  the  record  was  not  before  that 
Court,  but  only  a  transcript  of  it,  it  did  not 
award  a  scire  facias  ad  audiendum  errores, 
but  notice  was  given  to  the  parties  con- 
cerned.    See  2  Tidd.  Prac.  1173,  ed.  9. 

To  this  Rule  there  are  three  provisoes : 
the  first  is,  that  in  case  the  time  within 
which  any  of  the  steps  in  error  are  to 
be  taken  shall  not  have  expired  before  the 
10th  of  August  and  the  24th  of  October  in 
any  year,  the  party  who  is  entitled  to  the 
time  for  taking  the  particular  step  in  ques- 
tion, shall  have  the  like  time  for  taking  the 
particular  step  in  question  after  the  24  th  of 
October,  and  without  taking  into  calcula- 
tion any  of  the  days  before  the  10th  of 
August.  This  proviso  is  in  furtherance  of 
the  provisions  of  the  2  &  3  W.  4.  c.  39. 
$11.  It  will  still  be  a  question,  as  to  what 
notice  is  to  be  taken,  in  such  cases,  of  the 
days  between  the  Thursday  before  and  the 
Wednesday  after  Easter-day,  when  those 
days  fall  in  Easter  Term.  The  question 
will  be,  whether  those  days  are  to  be 
reckoned  when  the  time  limited  in  the 
above  instances  shall  not  have  expired  be- 
fore the  first  of  those  days  ?    By  1 1  G.  4. 
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and  1  W.  4.  c.  70.  §  6,  it  is  provided,  "  that 
there  shall  be  no  sittings  in  banc  on  any  of 
such  intervening  days,  but  the  term  shall  in 
such  case  be  prolonged,  and  continue  for 
such  number  of  days  of  business  as  shall  be 
equal  to  the  number  of  the  intervening  days 
before  mentioned,  exclusive  of  Easter-day ; 
and  the  commencement  of  the  ensuing  Tri- 
nity Term  shall  in  such  case  be  postponed, 
and  its  continuance  prolonged  for  an  equal 
number  of  days  of  business."  By  1  W.  4. 
c.  4.  §  3,  it  is  provided,  that  "  such  days 
shall  be  deemed  and  taken  to  be  a  part  of 
such  term,  although  there  shall  be  no  sit- 
tings in  banc  on  any  of  such  intervening 
days."  This  latter  provision,  it  will  be 
seen,  still  leaves  those  days  as  non-juridical, 
but  does  not  interfere  with  the  consequent 
extension  of  the  term  for  an  equal  number 
of  days  of  business  when  they  fall  within 
Easter  Term.  By  3  &  4  W.  4.  c.  42.  §  43, 
it  is  enacted,  that  the  Monday  and  Tuesday 
in  Easter  week,  and  not  the  Friday  and 
Saturday  previous,  shall  be  kept  as  holidays. 
That  Friday  and  Saturday  must,  therefore, 
be  considered  as  juridical  days.  It  should 
therefore  seem,  that  when  the  periods  be- 
fore limited  in  the  above  proceedings,  shall 
not  have  expired  before  the  first  of  the  four 
above-mentioned  days,  the  two  first  days 
may  be  reckoned,  while  the  two  last  cannot. 
Where  the  limited  time  has  expired  imme- 
diately before  any  of  those  days  which  still 
remain  non-juridical,  no  proceedings  can  be 
expected  to  be  taken  until  they  have  ex- 
pired. The  last-mentioned  provision  in  the 
3  &  4  W.  4.  c.  42.  §  43,  will  have  a  curious 
effect  upon  the  business  of  the  Courts  in 
those  years  in  which  the  four  above-men- 
tioned days,  or  any  of  them,  fall  within 
Easter  Term.  In  such  cases,  the  11  G.  4. 
and  1  W.  4.  c.  70.  $  6,  will  elongate  the 
term  four  days ;  while  the  3  &  4  W.  4.  c. 
42.  §  43,  will  render  two  of  the  days  before 
declared  non-juridical,  effective  for  the  pur- 
poses of  business.  The  Courts  will,  there- 
fore, in  such  years,  have  two  additional  days 
in  Easter  Term  for  the  transaction  of  busi- 
ness in  banc,  and  at  nisi  prius,  in  case  of 
sittings  in  that  term. 

The  second  proviso  enables  a  Judge,  by 
his  order  on  summons,  to  extend  the  before 
limited  times ;  and  the  third  proviso  directs 
that  a  scire  facias,  in  cases  of  writs  of  error 
to  reverse  fines  and  common  recoveries, 
must  still  issue  to  the  terretenants.  ■ 

The  provisions  of  the  Fourteenth  Rule 
are,  that  when  the  parties  shall  have  joined 
any  issue,  in  point  of  law,  either  party  may 
put  the  case  down  for  argument  with  the 


Clerk  of  the  Errors,  or  the  Clerk  of  the 
Rules  in  the  King's  Bench,  as  the  case  may 
be,  and  immediately  give  a  written  notice 
of  its  being  so  put  down  to  the  opposite 
party,  and  then  proceed  to  argument,  with- 
out any  rule  or  motion  for  a  concilium. 

Before  this  Rule,  it  was  necessary  that  a 
concilium  should  be  moved  for,  and  a  rule 
obtained  for  that  purpose,  and  the  rule 
served  on  the  opposite  party. 

By  the  Fifteenth  Rule  it  is  directed,  that 
after  a  day  has  been  appointed  for  argument, 
four  clear  days  before  that  day  the  plaintiff 
in  error  must  deliver  copies  of  the  judgment 
of  the  Court  below,  and  of  the  assignment 
of  errors,  and  of  the  pleadings  thereon,  to 
the  King's  Bench  Judges  on  writs  of  error 
from  the  Common  Pleas  or  Exchequer,  and 
to  the  Judges  of  the  Common  Pleas,  on 
writs  of  error  from  the  King's  Bench ;  and 
the  defendant  must  deliver  copies  to  the 
other  Judges.  Should  either  party  make 
default,  the  other  party  may  deliver  the 
remaining  copies,  and  the  party  in  default 
cannot  be  heard  until  he  has  paid  for  those 
copies  or  made  a  deposit  for  the  amount. 
This  Rule,  it  will  be  perceived,  defines  and 
restrains  the  delivery  of  copies  by  the  se- 
veral parties  in  error  in  a  much  more  clear 
and  satisfactory  manner  than  existed  pre- 
vious to  its  promulgation. 

The  Sixteenth  Rule  removes  the  necessity 
which  formerly  existed  of  entering  the  pro- 
ceedings before  the  case  was  set  down  for 
argument,.   See  2  Tidd.  Prac.  1176,  ed.  9. 

The  Seventeenth  Rule  is  a  very  impor- 
tant one :  it  directs  that  no  notice  of  taxing 
costs  shall  be  necessary  for  the  future,  ex- 
cept in  those  instances  where  the  defendant 
has  appeared  by  his  attorney  or  guardian, 
notwithstanding  the  Twelfth  Rule  of  Tri- 
nity Term,  1  W.  4.  This  new  Rule,  how- 
ever, does  hot  remove  one  of  the  great  dis- 
advantages resulting  from  a  compliance  with 
the  former  Rule  of  Trinity  Term.  Where 
a  defendant  lived  at  a  distance  from  London, 
giving  him  one  day's  notice  of  taxation  of 
costs  could  be  of  very  little  advantage,  as 
by  that  notice,  he  would  not  be  enabled  to 
attend  the  taxation  of  costs.  To  honest 
debtors,  therefore,  this  Rule  could  be  of 
little  avail.  Where,  however,  the  defen- 
dant was  dishonest,  it  was  only  a  warning 
to  him  to  remove  himself  and  his  goods  out 
of  the  plaintiff's  reach.  The  present  Rule, 
therefore,  does  not  remove  all  the  evils  at- 
tendant on  the  former. 

By  the  Eighteenth  Rule,  a  great  saving 
is  effected  to  the  suitor,  and  of  outlay  to 
the  practitioner,  by  removing  the  necessity 
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of  repassing  nisi  prius  records,  when  the 
fees  on  passing  them  have  once  been  paid. 

The  Nineteenth  Rule  removes  the  neces  • 
sity.  previously  existing,  of  signing  as  well 
as  sealing  writs  of  trial. 

By  the  Twentieth  and  last  Rule,  very 
important  additions  are  made  to  the  power 
of  a  Judge,  of  facilitating  the  admission  of 
formal  proofs  at  the  trial  of  a  cause.  By 
the  Seventh  Rule  of  H.  T.  2  W.  4,  a 
Judge  could  only  interfere  in  the  case  of 
witnesses  called  merely  to  prove  hand- 
writing, or  written  instruments.  But  this 
Rule  applies  to  any  written  or  printed 
documents.  The  former  Rule  of  Hilary 
Term  made  it  optional  for  the  opposite  party 
whether  he  would  apply  for  such  admission 
or  not ;  but  one  of  the  branches  of  this  Rule 
renders  it  compulsory  on  parties  intending 
to  adduce  such  instruments  in  evidence,  to 
apply  to  the  opposite  party  to  have  them 
admitted.  If  he'does  not,  the  costs  of  prov- 
ing such  instrument  will  not  be  allowed. 


REVIEW. 


The  Practice  of  Conveyancing,  with  respect 
to  Deeds,  Wills,  and  Abstracts  of  Title, 
as  altered  by  the  Recent  Acts ;  being  an 
Appendix  to  the  Practice  of  Conveyancing. 
By  James  Stewart,  of  Lincoln's  Inn,  Esq. 
Barrister  at  Law.  London:  Saunders 
and  Benning.  1834. 

-  Until  the  last  session  of  Parliament,  when 
the  various  Real  Property  Acts  were  passed, 
the  publication  of  Supplements  to  legal 
works  was  generally  confined  to  books  of 
Practice,  and  principally  in  the  CommonLaw 
Courts.  An  act  of  parliament,  or  a  batch 
of  new  rules  was  conveniently  wrought  up 
into  an  Appendix  or  Supplement,  or  after  a 
certain  lapse  of. time,  incorporated  into  a 
new  edition  of£he  "  Instructor  Clericalis." 
But  the  stmdard  works  on  the  Laws  of 
Real  Froperty*were  chiefly  affected  by  the 
decisions  of  the  Superior  Courts,  some  of 
which  were  occasionally  at  variance  with 
the  received  doctrines  of  the  leading  con- 
veyancers. 

We  have  now,  however,  a  series  of  new 
statutes  with  respect  to  Real  Property  and  the 
system  of  Conveyancing,  passed  in  one  ses- 
sion of  parliament,  far  more  extensive  than 
all  the  alterations  effected  in  the  department 
of  the  Common  Law  Courts  during  the 
course  of  many  years.  It  will  doubtless  be 
a  considerable  period  before  these  acts  will 
in  all  their  material  parts  be  subjected  to 


the  construction  of  the  learned  Judges,  so 
as  to  set  at  rest  all  the  questions  which  cau- 
tion or  ingenuity  may  suggest ;  and  these 
questions  may  in  the  mean  time  become  the 
subjects  of  comment  by  our  text  writers. 

For  the  present,  we  have  to  notice  an 
Appendix  by  Mr.  Stewart  to  his  Practice 
on  Conveyancing,  which  we  reviewed  in 
our  second  volume,  p.  68.  The  first  vo- 
lume of  the  original  work  contains  every 
usual  Deed,  analytically  and  synthetically 
arranged ;  the  second  includes  Agreements, . 
Bonds,  and  Wills ;  and  the  third,  the  Prac- 
tice of  Conveyancing,  comprising  Rules  for 
the  Preparation  and  Examination  of  all  or- 
dinary Abstracts  of  Title,  together  with  the 
Law  of  Evidence  connected  with  the  Title 
to  Real  and  Personal  Property. 

The  Supplement  before  us  is  arranged 
conveniently,  with  reference  to  the  seve- 
ral volumes  of  the  original  work  :  a  dou- 
ble paging  has  been  given,  which  will 
enable  the  practitioner  to  divide  the  work 
into  three  parts,  appending  each  to  the  vo- 
lume to  which  it  belongs,  or  retaining  the 
whole  in  a  detached  state. 

Mr.  Stewart  has,  in  the  first  place,  di- 
gested the  several  parts  of  the  recent  sta- 
tutes which  have  effected  alterations  in  the 
subject  matter  of  each  volume  of  his  Prac- 
tice ;  and  has  next  gone  through  the  original 
work,  step  by- step,  and  pointed  out  the 
particular  changes  which  have  taken  place. 

Such  is  the  plan  and  scope  of  the  publi- 
cation ;  and  we  think  it  has  been  ably  exe- 
cuted. The  alterations  in  the  law  are 
clearly  and  concisely  pointed  out.  This 
Appendix  is  indeed  indispensable  to  those 
who  possess  the  main  work,  and  must  also 
be  valuable  as  a  separate  volume,  by  shew- 
ing, at  one  view,  all  the  bearings  of  the 
new  acts  upon  the  Law  of  Property  and 
the  Practice  of  Conveyancing. 

As  an  example  of  the  author's  method  of 
treating  his  subject,  we  may  extract  the 
following  from  the  Appendix  to  the  volume 
on  Deeds: 

"  Purchase  Deeds. — The  references  to  the 
forms  in  the  synthesis  should  be  made  with 
the  following  qualifications: — 

"  A  wife  married  after  the  1st  January, 
1834,  need  not  join  in  a  conveyance  to  bar  her 
dower,  as  by  the  3  &  4  W.  4.  c.  105.  s.  4,  the 
alienation  of  the  husband  will  alone  defeat  her 
right.  Nor  is  a  fine  necessary  tor  the  purpose, 
that  assurance  being  abolished  by  3  &  4  W.  4. 
c.  74. 

"  It  is  no  longer  necessary,  or  correct,  to 
convey  real  estate  to  uses  to  bar  dower,  but 
the  declaration  under  the  3  &  4  W.  4.  c*  105. 
s.  6.  should  be  inserted  in  their  stead. 
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"  A  married  woman  may  now  convey  her 
lands  by  deed,  a  fine  being  rendered  unneces- 
sary, and  having  been  abolished.  The  cove- 
nant to  levy  a  fine  will  therefore  be  omitted. 

"  A  tenant  in  tail  may  now  convey  by  deed, 
fines  and  recoveries  having  been  abolished,  as 
well  with  respect  to  copyholds  as  freeholds. 

"  Mortgage  Deeds. — The  only  direct  altera- 
tion made  by  the  recent  acts  in  the  forms  in 
this  class,  seems  to  be  in  the  mortgages  by  te- 
nants in  tail. 

"  Annuity  Deeds.^rNo  direct  alteration  is 
made  by  the  recent  acts  in  the  forms  In  this 
class, 

"  Settlements.— The  only  direct  alteration 
made  by  the  recent  acts  in  the  forms  in  this 
class,  is  by  the  provisions  in  the  Fine  and  Re- 
covery Act,  3  &  4  W.  4.  c.  74,  respecting  the 
protector  of  a  settlement,  and  the  forms  ren- 
dered necessary  under  them. 

"  Leases. — No  direct  alteration  Is  made  by 
the  recent  acts  in  the  forms  of  this  class. 

"  Co-partnership  Deeds. — No  direct  altera- 
tion is  made  by  the  recent  acts  in  the  forms  of 
this  class. 

"  Debtor  and  Creditor  Deeds. — No  direct 
alteration  is  made  by  the  recent  acts  in  the 
forms  of  this  class. 

"  Ancillary  Deeds. — The  deeds  relating  to 
fines  and  recoveries  are  now  unnecessary,  as 
those  assurances  are  abolished  by  the  3  &  4 
W.  4.  c.  74." 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XLI. 


MARRIAGE   SETTLEMENTS.— ADULTERY. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
The  able  manner  in  which  you  have  advo- 
cated various  improvements  in  our  jurispru- 
dence induces  me  to  hope,  that  through 
the  instrumentality  of  your  publication,  at- 
tention may  be  awakened  in  the  proper  quar- 
ter to  the  inefficient  State  of  the  portion  of 
our  laws  that  relate  to  adultery  and  marriage 
settlements ;  a  few  of  the  most  prominent  evils 
arising  from  which  I  shall  briefly  notice.  As 
the  law  stands  at  present,  a  husband  can  be 
compelled  by  the  parish  to  maintain  his  wife, 
although  she  may  be  living  in  a  state  of  adul- 
lery  with  another.  •  A  husband  is  also  liable 
to  an  action  for  slander  promulgated  by  his 
wife,  notwithstanding  that  the  wile  may  be 
living  apart  from  him,  and  enjoying  a  separate 


*  It  was  so  decided  recently  at  one  of  the 
metropolitan  police-offices,  although  it  was 
decided  to  the  contrary  by  the  late  Lord  Ten- 
ter den,  in  a  case  tried  before  him  when  Lord 
Chief  Justice. 


maintenance  -. b  another  circumstance,  and  one 
which  affects  the  higher  classes  of  society,  is, 
that  jointure  is  not  forfeited  by  the  adultery  of 
the  wife  (though  dower  isc),  and  the  performance 
of  a  marriage  settlement  will  be  decreed  bv 
the  Court  of  Chancery  against  a  husband,  al- 
though he  proves  that  his  wife  lives  from  him 
in  a  state  of  adultery.  Now,  Sir,  it  is  an  ad- 
mitted fact,  that  conjugal  infidelity  has  of  late 
years  increased  in  this  country ;  and  one  great 
cause  of  such  increase  is  considered  to  be  the 
practice,  in  marriage  settlements,  of  securing 
to  the  wife  a  large  jointure  independently  of 
her  husband,  and  of  the  propriety  of  her  con- 
duct. This  affords  a  powerful  temptation  to 
profligate,  pennyless  seducers,  of  whom  there 
are  too  many  prowling  in  society ;  whilst  the 
unqualified  right  to  pin-money,  or  large  joint- 
ure, is  calculated  to  render  women  too  self- 
sufficient  and  independent  of  their  husbands ; 
and  the  certain  ability  to  support  the  needy 
paramour  often  leads  to  the  commission  of 
error,  which  but  for  that  temptation  might 
have  been  prevented.  Surely  it  is  time  that 
some  improved  enactments  were  passed,  to 
check,  if  possible,  the  progress  of  a  crime 
fraught  with  so  much  evil  to  society ; d  a  crime 
which  has  been  so  frequently  and  so  forcibly 
stigmatized  by  the  denunciations  of  many  of 
our  most  enlightened  and  eloquent  judges  and 
statesmen.6 

Carolus. 
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Mr.  Editor, 

I  have  observed  that  it  is  more  than  once  as- 
serted in  your  publication,  that  the  public 


mm 


b  It  was  so  ruled  in  Lady  Briscoe's  case, 
tried  last  Hil.  Term. 

c  The  Statute  of  Westminster,  («)  by  express 
words,  under  these  circumstances,  creates  a 
forfeiture  of  dower,    (a)  13  E,  1,  st.  1.  c.  34. 

dpnilo  and  Tertullian  state,  that  in  some 
Greek  copies  of  the  Decalogue,  extant  in  their 
time,  the  precept  prohibiting  the  crime  of  adul- 
tery was  placed  before  (hat  of  murder ;  and  we 
learn  from  various  other  writers  (Dion.  Halicar. 
lib.  2  j  Valer.  Max  lib.  2.  c.4;  Aul.  Gelling, 
lib.  4.  c.  3),  that  the  severest  enactments  were 
passed  by  the  Romans  against  the  perpetrators 
of  this  offence ;  and  Taylor  says,  "  Length  of 
time  has  shown  the  goodness  of  the  laws  con- 
cerning their  women,  for  it  is  allowed  that 
during  the  space  of  more  than  five  hundred 
years  no  marriage  was  ever  dissolved  at  Rome." 
— (Taylor's  Elements  of  Roman  Civil  Law.) 
Montesquieu  also  remarks,  that  even  their 
mode  of  investigating  an  affair  of  this  nature 
"  was  productive  of  very  wholesome  effects  oa 
both  sexes."  —  (Montesq.  Esprit  dts  Lo'ix, 
lib.  v.  c.  7). 

e  Amongst  those  may  be  enumerated  Lords 
Mansfield,  Kenyon,  Stowell,  Erskine,  Eldon, 
EUenborough,  &c.  &c. 
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are  indebted  to  Lord  Eldon,  and  to  the  admi- 
nistration of  which  he  then  formed  a  part, 
for  the  Chancery  Regulation  Act.  This  may 
be  so ;  but  it  always  struck  me.  and  I  consi- 
dered it  to  be  the  general  notion,  that  Lord 
Eldon  resisted  all  attempts  to  regulate  or 
reform  the  Court  of  Chancery  as  long  as  he 
was  able,  and  that  he  was  reluctantly  dnven  to 
advise  the  commission  which  led  to  the  act  by 
the  general  outcry  of  the  nation,  raised  and 
kept  up  by  many  members  of  the  House  of 
Commons,  among  whom  was  Mr.  Angelo  Tay- 
lor,—the  most  active  of  them  at  the  time  the 
commission  was  granted  being  Mr.  (now  Lord) 
Brougham.  If  I  recollect  right,  it  was  this 
gentleman  who  brought  on  a  motion  respecting 
die  Court  of  Chancery  in  the  House  of  Com- 
mons, when  one  of  the  then  Ministry  informed 
the  House  that  the  Chancellor  had  advised  the 
King  to  grant  a  commission.  I  observe  that 
in  one  instance  you  mention  that  to  Mr. 
Brougham  belongs  the  praise  of  having  carried 
the  measure  through  the  House  of  Commons ; 
but  had  he  not  done  this  Lord  Eldon  would 
never  have  consented  to  a  commission,  into 
which  it  appears  to  me  he  was  forced  by  Mr. 
Brougham  and  his  associates,  to  whom  the 
credit  of  the  Chancery  Regulation  Act,  if  there 
be  any,  must  belong,  and  not  to  Lord  Eldon, 
who  would  never  have  consented  to  reform  the 
Court  could  he  have  helped  it. 

J.  D. 
As  you  have  always  professed  a  wish  to  do 
justice  between  Lord  Brougham  and  his  oppo- 
nents, I  shall  feel  obliged  by  your  opinion  on 
the  above  remarks,  which  I  have  been  led  to 
make  on  reading  your  reviews  of  some  pamph- 
lets published  for  and  against  the  present 
Chancellor. 


PAROCHIAL  REGISTRATION. 


[Concluded from  p.  270.] 

From  these  considerations  the  Committee 
conclude  that  a  national  civil  registration  of 
births,  marriages,  and  deaths,  should  be  estab- 
lished; that  such  registration  should  equally 
include  all  ranks  of  society,  and  religionists  of 
every  class— that  in  the  forms  such  improve- 
ments should  be  made  as,  avoiding  perplexity 
and  needless  multiplication  of  statements, 
might  direct  inquirers  to  the  parents  or  last 
ancestor  of  each  person  recorded,  and  assist 
medical  and  statistical  inquirers  in  useful  re- 
search ;  that  a  parochial  arrangement  should 
be  continued ;  tnat  a  duplicate  of  each  register 
should  always  be  made  ;  that  such  duplicate 
should  be  periodically  transmitted  to  the  me- 
tropolis, where  a  general  national  office  should 
be  formed,  a  superintending  authority  should 
exist,  and  alphabetical  ana  accurate  indexes 
and  abstracts  should  be  prepared;  t%at  die 
parochial  charges  should  be  defrayed  by  mode- 
rate salaries  or  small  fees,  payable  by  respect- 
able inhabitants,  and  out  of  the  rates  for  per- 


sons in  more  indigent  circumstances  or 
receiving  relief;  while  the  metropolitan  office 
would  be  supported  by  payments  on  searches, 
and  an  allowance  of  Id.  on  every  entry  which 
each  parish  should  send.  To  that  metropolitan 
office  lists  of  all  parochial  registers  now  extant 
should  be  transmitted,  but  the  present  registers 
they  would  continue  in  the  parochial  deposito- 
ries, with  the  registers  that  will  hereafter  be 
made.  In  such  an  arrangement  the  Committee 
would  not  interfere  with  any  religious  institu- 
tions among  Dissenters  or  members  of  the 
Established  Church.  The  baptismal  rite,  the 
marriage  ceremony,  and  the  burial  service, 
might  be  fitly  continued  without  the  smallest 
alteration,  and  the  clergyman  or  other  offici- 
ating ministers  might,  at  the  desire  of  parties, 
continue  optional  registers  of  all  the  sacred 
services  they  perform.  To  such  a  plan  it  may 
be  objected,  that  the  people,  and  especially  the 
poorer  classes,  would  withhold  the  information 
of  births  and  deaths  needful  to  its  universal 
effect  But  the  Committee  are  convinced  that 
a  register  of  deaths  (and  even  if  the  malady 
and  cause  of  mortality  be  inscribed)  will  be 
easily  attained  by  prohibiting  interment  without 
entry ;  and  that  even  the  labouring  and  most 
illiterate  among  the  people  will  perceive  the 
benefits  of  the  design,  and  will,  as  in  France 
and  Geneva,  and  Belgium,  and  on  the  conti- 
nent, cheerfully  help,  rather  than  obstruct,  the 
improvement,  and  especially  if  information  be 
required  from  mid  wives,  and  ptirocbial  assist- 
ance be  withheld  for  childrcu  whose  births 
shall  not  be  inscribed. 

The  Committee  have  been  led  to  prefer  a 
continuance  of  our  parochial  division,  because 
it  is  defined  and  existing ;  though  they  are  not 
insensible  to  the  advantages  of  some  improved 
and  more  equal  division  of  the  country  into 
other  districts,  and  which  will,  ere  long,  pro- 
bably result  from  the  introduction  of  local  law 
judges  and  courts,  the  improvement  of  muni- 
cipal and  magisterial  arrangements,  a  different 
system  for  the  management  of  the  poor,  and 
tne  consequent  appointment  of  such  local 
offices  and  officers  as  in  other  countries  gene- 
rally exist ;  but  they  would  contemplate,  for 
the  purpose  of  registration,  the  consolidation 
of  small  and  thinly-populated  parishes,  and  the 
division  of  some  large  and  populous  parishes 
into  different  liberties  or  wards.  Duplicates 
they  prefer  to  copies,  because  duplicates  will 
l>e  originals,  and  remain  always  as  evidence  to 
prevent  the  falsification  of  parochial  registers, 
and  to  supply  their  accidental  loss  or  destruc- 
tion by  fire;  and  a  metropolitan  office  they 
prefer  to  county  or  diocesan  depositories  of 
those  duplicates,  because  the  metropolis  is  now 
so  easily  and  universally  accessible— because 
searches  might  be  more  promptly  and  econo- 
mically made — and  because  the  general  results 
for  medical  and  statistical  information  might 
be  so  focally  collected,  abstracted,  and  ascer- 
tained. 

But  "  Who  should  be  the  Registrar  ?"  the 
Committee  are  aware  may  be  anxiously  in-  , 
quired.    To  them  three  suggestions  on  that 
subject  have  been  made,  and  between  them 
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they  do  not  presume  to  decide.  The  tint  is, 
that  a  new  civil  officer  should  be  appointed  in 
each  parish  to  act  as  registrar.  To  such  pro- 
posal it  has  been  objected,  that  in  many  small 
agricultural  parishes  and  districts  no  compe- 
tent person  could  be  found ;  and  to  the  objec- 
tion it  has  been  replied,  that  in  every  parish 
there  are  poor-rates,  and  highway-rates,  and 
assistant  overseers,  surveyors,  or  clerks,  who 
might  also  fulfil  the  functions  of  registrars  with 
care  and  success ;  and  that  throughout  France, 
where  education  and  society  are  generally  less 
advanced  than  in  England,  such  officers  are 
found  in  every  parish  aud  commune,  and  the 
whole  business  Lb  duly  and  ably  performed. 
The  second  suggestion  is,  that  the  duty  of  re- 
gistration should  be  continued  to  the  parochial 
clergymen,  though  purely  as  civil,  and  not  as 
ecclesiastical  officers ;  and  it  has  been  urged 
that  their  education  and  respectability  would 
fit  them  best  for  its  fulfilment,  while  the  church 
would  so  retain  the  emoluments  it  at  present 
enjoys.  To  this  second  suggestion  it  has  been 
objected,  that  Dissenters  would  not  like  to  wait 
on  a  clerical  registrar  and  communicate  with 
him ;  that  he  might  abuse  the  influence  and 
authority;  that  in  many  parishes  clergymen 
are  non-resident  and  transitory ;  that  the  duties 
of  the  office  would  interfere  with  their  sacred 
functions,  already  too  multiplied  and  laborious 
to  afford  them  adequate  leisure ;  and  that  very 
many  would  scrupulously,  and  from  their  con- 
sciences, be  averse  to  act  merely  as  civil 
officers,  and  to  record  with  an  implied  approval 
any  acts,  and  especially  of  marriage,  that  any 
Dissenting  ministers  might  perform.  But  to 
that  objection  it  has  been  replied,  that  during 
the  reigns  of  William  III.  and  Anne,  they  did 
so  act  as  registrars  of  births  and  of  deaths ; 
that  on  the  continent,  in  Austria,  they  act  as 
civil  functionaries,  and  record  alike  the  births, 
marriages,  and  deaths  of  persons  not  of  their 
own  Christian  communion;  that  in  Prussia 
they  make  the  entries  on  the  report  of  baptisms, 
marriages,and  interments,  which  fromDissenters 
from  the  established  religion  they  are  enjoined 
to  receive ;  and  that  it  would  be  absurd  to  sup- 
pose that  our  clergy  would  be  less  liberal, 
catholic,  and  enlightened  than  the  clergy  whom 
those  countries  possess.  The  third  suggestion 
is,  that  in  each  parish  the  registrar  should  be 
annually  or  triennially  elected  by  the  inhabit- 
ants contributing  to  the  rates,  and  who  should 
determine  on  the  place  for  the  depository  of  the 
records — that  the  election  should  be  confirmed 
by  two  neighbouring  magistrates  —  that  the 
registrar  should  exercise  the  office  under  the 
superintendence  of  the  clergyman,  church- 
wardens, and  overseers — and  that  such  an 
arrangement  would  meet  every  objection,  as  it 
would  enable  the  clergyman  to  accept  the 
office,  if  he  thought  proper,  and  would  enable 
the  parishioners  to  invite  him  to  its  fulfilment, 
and  remunerate  his  labours,  where  no  person 
more  eligible  appeared,  or  where  it  seemed 
mutually  desirable  that  a  resident  clergyman 
should  undertake  the  fulfilment  of  the  task. 

On  these  suggestions  the  Committee  repeat 
that  they  decline  to  decide ;  but  whoever  may 


appear  to  the  wisdom  of  the  House  most  fit  fo 
be  appointed  as  registrar,  the  Committee  can- 
not hesitate  to  state  their  decided  opinion  that 
a  new  national  system  of  registration  should  l>e 
attempted,  and  that  on  some  mode  for  the 
election  of  a  registrar  the  House  should 
resolve. 

By  such  an  internal,  but  most  needful  im- 
provement, they  believe  that  the  national 
honour  will  be  promoted — that  inestimably 
useful  information  will  be  insured — that  great 
evils  affecting  all  landed  property,  and  ob- 
structing its  descent  and  sale,  and  acquisition, 
will  be  diminished — that  a  mean  will  be  pre- 
pared for  the  accomplishment  of  that  revision 
of  the  laws  on  marriage,  against  which  com- 
plaints are  loud  and  general,  and  which  revi- 
sion cannot  long  be  delayed — and  that  there 
may  be  removed  some  remaining  fragments  of 
that  religious  intolerance  and  oppression  that 
are  connected  with  the  present  system,  and 
which  the  House,  with  the  country,  must  de- 
plore and  condemn. 

They  are  not  unaware  that  some  objections 
may  be  stated,  some  interests  affected,  and 
some  prejudices  alarmed;  but  they  trust  the 
matter  will  not  be  considered  as  any  party 

Suestion,  or  any  source  of  political  strife,  as 
ley  too  are  persuaded  that  all  apparent  diffi- 
culties may  be  obviated  with  facility  —  and 
that,  by  liberality  and  perseverance,  an  im- 
provement will  be  cheaply,  promptly,  and  per- 
manently accomplished,  which  they  venture  to 
recommend—and  which  the  most  practical, 
experienced,  and  enlightened  of  all  religious 
denominations  emphatically  and  conjointly 
desire. 

We  have  thus  before  us  a  history  of  our  own 
Laws  off  this  subject — their  present  imperfect 
state — the  example  of  the  improvements  ef- 
fected in  other  countries — the  result  of  the 
evidence  of  scientific  aud  practical  men — and 
the  conclusions  of  the  Committee,  which,  as 
our  readers  will  perceive,  are  clearly  and  forci- 
bly, yet  very  judiciously  stated. 


SUPERIOR  COURTS. 


lortr  Chancellor. 

PRACTICE.— NBW  ORDERS. 

During  an  argument  upon  a  point  of  prac- 
tice, on  Tuesday,  the  Lord  Chancellor  took  an 
opportunity  of  referring  to  his  decision  in  Che 
case  of  Cullingworth  v.  Grundy,  {vide  ante, 
p.  248)  and  Baying  that  he  and  their  Honours, 
the  Master  of  the  Ralls  and  the  Vice  ChtinceU 
lor,  had  no  doubt  that  they  had  still  jurisdic- 
tion to  hear  applications  of  course,  and  make 
orders  on  them;  but  the  decision  to  which 
they  came  did  not  rest  on  the  construction  of 
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the  words  to  "  hear  and  determine"  in  the  act 
of  parliament,  and  the  new  orders  No.  20 ;  for 
it  was  his  opinion  that  there  was  something  to 
"hear  and  determine"  in  making  an  order 
upon  applications  of  course,  as  well  as  upon 
special  applications.  He  cited  these  words 
in  delivering  his  opinion  in  Court,  and  the 
Master  of  the  Rolls  referred  to  them  in  the 
conference  with  him  j  but  their  decisions  did 
not  rest  on  these  words,  bat  on  the  latter  part 
of  §  13  of  the  act  (3  &  4  W.  4.  c.  94). 


WILL — WHAT  WORDS   RAISE  A  TRUST. 

A  testator  requests  in  his  will  that  his  wife, 
to  whom  he  thereby  gave  large  bequests 
and  other  ftenefits,  would  *'  ttikecare  of  the 
education"  of  an  infant,  who  is  also  the 
object  of  the  testator's  bounty:  Held,  that 
the  words  of  request  ctettte  a  trust  in  the 
wife,  and  imply  maintenance  as  well  as 
education  ofths  infant  during  infancy: 

Walter  Parry,  by  his  will  dated  1812,  devised 
his  real  estates  in  Herefordshire  to  trustees,  for 
the  use  of  his  wife  during  her  life,  with  remain- 
der in  fee  to  the  use  of  his  grand-nephew, 
William  Walter  Foley,  and  added,  "  It  is  my 
particular  wish  and  request  that  my  dear  wife 
and  Walter  Williams,  Esq.,  the  grandfather  of 
my  said  grand-nephew,  do  superintend  and  take 
care  of  nis  education,  so  as  to  fit  him  for  some 
respectable  profession  or  employment "  In 
another  part  of  the  will  the  testator  gave  his 
wife  his  furniture,  plate,  and  personal  effects, 
and  other  benefits,  and  appointed  her  and  a 
Mr.  William  Williams  his  executors.  The 
grand-nephew  was  under  the  age  of  ten  at  the 
date  of  the  will,  and  at  the  testator's  death  ; 
after  receiving  a  suitable  education  he  was  arti- 
cled to  a  solicitor,  and  some  time  after  coming 
of  age  he  filed  his  bill  against  Mrs.  Parry,  the 
testator's  widow  and  executrix,  and  others,  and 
prayed,  amongst  other  things,  that  the  above- 
cited  words  of  the  will  may  be  construed  and 
declared  to  imply  maintenance  as  well  as  edu- 
cation, from  the  testator's  death  to  the  time  of 
his  own  attaining  the  age  of  twenty-one  years, 
and  that  a  decree  to  that  effect  be  taken  against 
the  defendants. 

The  Pice-Chancellor,  before  whom  the  cause 
came  on  for  hearing,  decreed  in  the  terms  of 
the  prayer ;  and  this  was  an  appeal  from  his 
Honours  decision. 

Mr.  Knight  and  Mr.  Duchworth,  for  the  ap- 
pellant. The  plaintiff's  father  goin£  to  India 
in  1809,  left  with  the  testator  a  sum  of  200/.  for 
his  education.  The  testator  kept  him  at  school, 
paid  for  his  education  and  clothes,  &c.  out  of 
this  fund,  kept  a  regular  account  of  the  dis- 
bursements in  a  sort  of  pass-book,  and  the  fund 
was  not  exhausted  at  the  time  of  his  death. 
The  question  raised  on  the  will  was,  whether 
the  widow  and  Mr.  Williams,  the  grandfather, 
are  affected  with  a  trust,  and  bound  to  pay  for 
the  plaintiff's  maintenance  and  education  from 
the  testator's  death.  There  are  three  essential 
requisites  to  words  of  this  sort  in  a  will,  in 


order  to  put  on  them  the  construction  now 
contended  for.  The  words  willing  or  desiring, 
in  a  will,  may  create  a  trust ;  so  will  words  of 
recommendation,  if  adequate ;  but  words  of  re- 
quest do  not.  Next,  the  object  of  the  testator's 
solicitude  must  be  certain,  and  so  must  the 
subject  to  be  affected  with  the  trust,  Harding 
v.  Glyn.  »  The  words  in  this  will  are  of  mere 
request ;  and  even  if  they  were  strong  enough 
to  create  a  trust,  they  cannot  affect  Walter 
Williams,  for  he  took  no  interest  by  the  will. 
If  they  create  no  trust,  but  be  a  mere  request 
as  to  nitn,  how  can  they  raise  a  trust  against 
Mrs.  Parry  ?  The  Court  cannot  separate  them. 
No  property  is  pointed  out  to  be  affected  with 
a  trust,  for  to  superintend  and  to  take  care  of 
his  education  does  not  imply  property.  The 
word  to  "  superintend"  clearly  does  not  imply 
property  or  raise  a  trust.  Can  the  words 
"  take  care  of,"  which  are  only  equivalent  to 
"  superintend,"  imply  to  take  the  charge  of  and 
maintain?  There  is  no  case  in  which  such 
words  as  these  were  held  to  create  a  trust. 
The  will  was  technically  and  carefully  drawn, 
and  if  intended  to  charge  the  defendant  with 
maintenance,  that  woula  have  been  expressed. 
The  Vice-chancellor  decreed  maintenance  till 
the  plaintiff  had  reached  twenty*  one  years. 
There  was  no  reason  for  stopping  at  twenty- 
one,  if  a  trust  had  been  created  at  all. 

Sir  Edward  Sugden  and  Mr.  Spence  sup- 
ported the  decision  of  the  Vice-chancellor. 
The  plaintiff  was  brought  to  this  country  by 
his  father,  who  on  returning  to  India  left 
about  200/.  with  the  testator.  The  testator 
sent  him  to  school,  agreed  with  tbe  masters, 
paid  their  accounts,  applying,  of  course,  the 
money  left  by  the  plaintiff's  father,  as  well  as 
some  of  his  own.  He  kept  an  account  of  these 
sums,  not  in  the  way  or  debtor  and  creditor 
between  himself  and  the  plaintiff's  father,  but 
for  his  own  satisfaction.  Several  sums  were 
paid  for  the  plaintiff  out  of  the  testator's 
money,  and  his  house  was  the  plaintiff's  home 
whenever  his  vacation  came.  The  testator  in 
fact  adopted  him  as  his  heir.  At  the  testator's 
death  in  1813  the  plaintiff  was  eight  or  nine 
years  of  age,  and  there  was  then  remaining 
82/.  of  the  200/. ;  could  It  be  supposed  that  the 
testator  would  leave  this  boy  during  his  long 
minority  to  depend  upon  82/.  only  for  bis  main- 
tenance and  education  r  Mrs.  Parry  took  a  life 
interest  in  the  estates,  and  received  other  large 
benefits  from  the  will ;  was  it  to  be  supposed 
that  the  testator  could  intend  to  leave  the 

fdaintiff  unprovided  for— a  pauper  during  her 
ife  r  The  words  of  the  will,  coupled  with  the 
circumstances,  raised  a  trust  against  Mrs. 
Parry ;  it  was  immaterial  whether  Walter  Wil- 
liams was  or  was  not  affected  with  it.  The 
case  cited  was  in  favour  of  the  plaintiff,  and 
shewed  that  a  trust  was  here  created.  The 
person  was  pointed  out  and  the  object  defined. 
The  Master,  to  whom  a  reference  was  had, 
found  so,  and  no  exception  was  taken  to  his 
report.  The  Vice-Chancellor  concurred  with 
the  Master,  and  his  decision  is  warranted  by  the 

•  1  Atk.  469.  ~~~ 
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authorities.  The  rule  is,  that  where  a  testator 
gives  a  charge,  attended  with  expense,  to  a 
person  to  whom  he  leaves  property,  this  Court 
will  fix  that  person  with  a  trust. 

The  ford  Chancellor ,  in  giving  judgment, 
said,  after  stating  the  case,  that  no  decision 
could  be  arrived  at  upon  the  words  taken  by 
themselves,  although  they  were  distinct  enough; 
they  must  be  considered  in  connection  with  the 
other  parts  of  the  will.    No  other  meaning 
could  be  put  on  the  words  than  an  expression 
of  a  desire ;  and  a  desire  to  do  so  and  so  is  im- 
perative, and  affects  the  fund  with  a  trust. 
The  meaning  was  that  the  testator  wished  his 
grand-nephew  to  be  maintained  and  educated 
by  his  wire,  and  the  grandfather  was  to  assist 
with  his  advice.    There  is  no  doubt  that  those 
words  are  stronger  than  those  upon  which  a 
trust  was  declared  in  the  case  of  Brown  v. 
Hif?g*> b  and  Dashwood  v.  Peyton,*  where  it  is 
said  that  precatory  words,  where  the  object  and 
subject  are  certain,  are,  in  equity,  held  impera- 
tive ;  as  where  personal  property  is  given  to  a 
person  for  ever,  with  words  of  request  to  that 
person  to  give,  at  his  death,  definite,  ascer- 
tained parts  to  a  definite,  ascertained  object,  a 
trust  arises.    In  the  case  of  Carey  v.  Carey fi  it 
is  said  by  Lord  Rcdesdale,  that  where  a  testator 
expresses  a  desire  as  to  the  disposition  of  pro- 
perty, and  the  objects  to  which  he  refers  ate 
certain,  the  desire  so  expressed  amounts  to  a 
command :  words  expressing  desire,   simply 
intimating  that  he  has  no  doubt  such  and 
such  things  will  be  done,  will  operate  as  impe- 
rative on  niin  to  whom  they  are  directed.   The 
cases  are  clear,  that  where  the  property  and 
object  are  certain,  any  words  intimating  a  wish 
or  desire,  raise  a  trust.    The  words  in  this  will 
clearly  could  mean  nothing  else  than  mainte- 
nance and  education.  "  Taking  care  of  his  edu- 
cation so  as  to  fit  him  for  a  profession"  means 
maintenance,  although  no  one  could  say  that 
education  alone  could  mean  maintenance  also. 
The  words  here,  taken  in  connection  with  the 
whole  will  and  circumstances,  fully  support  his 
Honor's  decision,  and  there  is  no  case  of  au- 
thority against  it. 

Foley  v.  Parry.     Westminster,  November 
20  and  25, 1633. 


(rjrcfpqittr. 

AWARD.— LACHES.  —  FIRST    FOUR   DATS  OF 

TERM. 

Within  what  time  a  motion  to  set  aside  an 
award  must  be  made. 

On  shewing  cause  against  a  rule  nisi  for  set- 
ting aside  an  award,  it  appeared  that  the  ob- 
jections to  the  award,  which  were  four  in 
number,  and  which  were  stated  in  the  rule, 
appeared  on  the  face  of  the  award ;  but  the 
motion  to  set  it  aside  had  not  been  made  until 


the  end  of  the  term,  after  publication  of  the 
award. 

In  opposition  to  this  rule,  it  was  contended, 
that  the  rule  as  to  moving  to  set  aside  awards, 
was  the  same  as  in  moving  for  new  trials.  The 
motion  must  he  made  within  the  first  four  days 
of  the  term  immediately  succeeding  the  trial 
or  publication  of  the  award. 

In  support  of  the  rule  it  was  contended,  that 
as  the  objections  taken  to  the  award  were  ap- 
parent on  the  face  of  it,  the  party  taking  them 
was  at  liberty  to  avail  himself  of  them  at  any 
time,  although  the  first  four  days  of  the  term 
immediately  succeeding  the  publication  of  the 
award  had  elapsed. 

The  Court  was  of  opinion  that  the  motion, 
even  under  the  circumstances,  ought  to  have 
been  made  within  the  first  four  days  of  the 
term  immediately  succeeding  the  time  of  pub- 
lishing the  award.  The  present  rule  must 
therefore  be  discharged. 

Rule  discharged.  —  Sell  v.  Carter,  M.  T. 
1833.    Excheq. 


ACTION  FOR  MB8NK   PROFITS.— COSTS. NEW 

TRIAL. — VERDICT. 

To  what  costs  a  plaintiff  is  entitled,  in  an 
action  for  mesne  profits. 

This  was  an  action  for  the  recovery  of 
mesne  profits.  A  verdict  was  found  for  the 
plaintiff. 

On  a  motion  for  a  new  trial,  one  of  the 
grounds  on  which  the  motion  was  founded 
was,  that  the  plaintiff  was  entitled,  not  merely 
to  the  taxed  costs  for  which  the  verdict  had 
been  found,  but  to  the  extra  costs  also. 

Bay  ley,  B.  was  of  opinion  that  there  was  no 
authority  to  shew  that  the  plaintiff  had  any 
right  to  recover  more  than  the  amount  of  the 
costs  on  taxation.  The  verdict  already  found 
covered  that  amount,  and  therefore  the  rule 
for  a  new  trial  could  not  be  granted. 

Rule  refused.— Doe  v.  Hare,  M.  T.  1833. 
Excheq. 


UNDEFENDED  CAUSE. — NEW  TRIAL  — LACHBJfl  . 


*4,5,and8Ves. 
d  2  Scho.  &  Lef.  189. 


«  8  Yes.  41. 


In  what  instances  a  cnuse  honing  been  heard 
as  undefended,  without  notice,  the  Court 
will  grant  a  new  trial. 

In  this  case,  which  was  an  action  on  a  bill 
of  exchange,  the  venue  was  laid  in  Surrey,  and 
was  entered  for  trial  at  the  last  Croydon  as- 
sizes. The  commission  day  was  Thursday; 
and  on  Tuesday,  when  the  cause  was  thirty  off 
in  the  list,  it  was  called  on  by  the  plaintiff,  and 
tried  as  an  undefended  cause,  no  notice  of  the 
plaintiff's  intention  so  to  do  having  been  given. 
It  appeared,  however,  that  inquiries  had  been 
made  in  Court  before  and  at  the  time  of  calling 
the  cause  on,  as  to  whether  any  counsel  ap- 
peared; and  none  answering,  the  cause  pro- 
ceeded, and  a  verdict  was  obtained  by  the 
plaintiff. 
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A  rale  nisi  for  a  new  trial  was  afterwards 
obtained,on  an  affidavit  made  by  the  defendant's 
attorney,  which  stated  that  he  had  regularly 
attended  the  assizes  from  their  commencement 
until  12  o'clock  on  Tuesday,  the  day  on  which 
the  cause  was  tried :  then  hearing  of  the  dan- 
gerous illness  of  a  relative,  he  returned  to 
town,  having  left  a  brief  for  the  defendant  in 
the  hands  of  another  attorney,  with  directions 
Co  deliver  it  to  counsel,  if  it  should  become 
necessary ;  that  a  sum  of  10/.  had  been  paid 
into  Court,  with  notice  of  a  set-off:  that  the 
reason  for  not  earlier  delivering  the  brief  was, 
that  at  other  previous  assizes,  after  his  brief 
had  been  delivered,  the  plaintiff  withdrew  the 
record;  and  that  the  defendant  had  a  good 
defence  on  the  merits. 

On  shewing  cause  against  this  rule,  it  wai 
contended  that  the  defendant  should  have  been 
prepared  with  his  counsel  and  witnesses 
throughout  the  a&bizes.  In  not  doing  so,  he 
had  been  guilty  of  gross  negligence,  from  (he 
consequences  of  which  the  Court  ought  not  to 
relieve  him. 

The  Court  was  of  opinion  that  the  proceed- 
ings at  the  assizes  differed  from  those  in  Lon- 
don. In  the  latter  place  a  list  was  made  out 
every  day,  and  it  was  necessary  and  right  that 
persons  having  causes  in  that  daily  list  should 
be  prepared  and  in  attendance  throughout  that 
day ;  but  at  the  assizes  it  was  different.  There 
sometimes  eighty  or  a  hundred  causes  appeared 
in  the  list  to  be  tried.  It  would  be  too  much 
to  expect  that  all  the  parties  in  that  hujje 
number  of  causes  should  be  prepared  for  trial 
on  the  first  day,  thus  subjecting  themselves  to 
an  enormous  consequent  expense,  without  any 
advantage.  At  the  time  the  cause  was  taken, 
namely,  when  it  was  thirty  off  in  the  list,  the 
defendant  was  not  bound  to  have  delivered  his 
brief.  The  present  rule  must  therefore  be 
made  absolute,  the  costs  of  the  tint  trial  to 
abide  the  event  of  the  second. 

Role  accordingly. — Aust  v.  Fenttick,  M.  T. 
1833.    Excfaeq. 


NEW  PRACTICES  OF  THE  EQUITY 
AND  COMMON  LAW  COURTS. 


Since  the  commencement  of  this  work  we 
have  humbly  endeavoured  to  put  our  Read- 
en  in  possession  of  every  thing  which  they 
might  need  as  practitioners;  and  our  en- 
deavours Lave  met  with  the  very  gene- 
ral approbation  of  the  Profession.  We  have 
great  opportunities  of  knowing  its  wants 
and  -wishes,  and  it  has  been  our  anxious 
endeavour  to  attend  to  and  fulfil  them.  It 
is  with  this  view  that  we  have  for  some 
time  projected  two  small  volumes, — one  on 
the  Practice  of  the  Court  of  Chancery,  the 
ather  on  the  Practice  of  the  Courts  of  Com- 


mon Iaw.  The  recent  Acts,  and  the  Or- 
ders and  Rules  founded  on  them,  demand 
publications  of  this  kind;  and  we  believe 
that  the  gentlemen  to  whom  we  have  en- 
trusted them,  are  fully  qualified  to  render 
them  useful  and  complete.  They  are  in- 
tended to  be  wholly  founded  on  the  late 
alterations,  and  to  serve  not  only  as  a  sum- 
mary of  the  present  Practice,  but  as  a  Sup- 
plement to  all  preceding  works  of  the  kind. 
For  this  purpose  they  will  be  rendered  as 
concise  as  possible.  They  will  also  be  mo- 
derate in  price.  So  fully  do  we  see  the 
necessity  for  works  of  this  nature,  that  we 
would,  if  we  were  able,  at  once  present 
them  to  the  Profession.  As  it  is,  we  hope 
to  publish  one  of  them  within  three  weeks 
from  the  present  time,  and  the  other  shortly 
afterwards. 


NOTES  OF  THE  WEEK. 


THE   INNBB  TEMPLE   AND  ME.  D.  W.  HAB- 

vst's  CASK. 

The  following  is  the  decision    of   the 
Benchers : 
"  In  Chancery. 

"  Bench  Table,  Thursday,  2UJan.  1834. 

"  At  a  Special  Meeting  of  the  Masters 
of  the  Bench  of  this  Society,  to  take  into 
consideration  the  renewed  application  of 
Daniel  Whittle  Harvey,  Esq.  to  be 
called  to  the  Bar,  accompanied  by  a  Copy 
of  his  Petition  to  the  Judges : 

"  Present— 

"  Edmund  Henry    Lushinqton,   Esq. 
Treasurer. 

Josxph  Jbkyll,  Esq* 

Sir  Jambs  Scarlett,  Knight. 

Sir  Charles  Wbthbbbll,  Knight. 

William  Harbison,  Esq. 

Sir  Alexander  Croke,  Knight. 

The  Right  Hon.    Sir   Edward   Htdb 
East,  Baronet. 

Sir  Robert  Bakbb,  Knight. 

John  Wyatt,  Esq. 

The  Hon.  Sir  George  Rose,  Knight. 

Hbnbt  Bicxbbstbth,  Esq. 

John  Williams,  Esq. 

Fbbdbrick  Pollock,  Esq. 

Hobacx  Twiss,  Esq. 

The  Hon.  Charles  Ewan  Law. 

Thomas  Coltman,  Esq. 

Francis  Ludlow  Holt,  Esq. 

Hbnbt  Hall  Jot,  Esq. 

Philip  Coubtbnat,  Esq. 

"  Upon  taking  into  consideration  the  re- 
newed application  of  Mr.  Daniel  Whittle 
Habvbt  to  be  called  to  the  Bar,  and  the 
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evidence  adduced  in  support  of  the  same, 
and  the  arguments  of  the  Learned  Counsel 
thereon ;  it  is  unanimously  resolved,  that 
the  Bench  do  not  see  any  sufficient  reason 
to  alter  the  Resolution  of  the  Bench,  com- 
municated to  Mr.  Harvey  by  the  Treasurer 
of  the  Society,  on  the  13th  November,  1821, 
against  his  application  to  be  called  to  the 
Bar. 

"  Edwd.  H.  Martin,  Sub-Treasurer." 


ACKNOWLEDGMENTS  OF  DEEDS. 

All  affidavits  as  to  the  examination  of 
married  women,  and  the  acknowledgment 
of  deeds  under  the  Fine  and  Recovery  Act, 
must  now  be  on  stamp,  being  no  longer 
common  law  proceedings  in  a  Court. 


ANSWERS  TO  QUERIES. 


f)rxctUt* 

WARRANT  OF  ATTORNEY. — AFFIDAVIT. 
PP.  160  &  240. 

The  affidavit  of  the  execution  of  the  warrant 
of  attorney  was  wholly  unnecessary,  and  it  was 
therefore  immaterial  when  it  was  filed.  The 
judgment  was  signed  within  the  twenty-one 
days,  and  the  creditor  was  thereby  protected 
against  a  subsequent  bankruptcy.  See  3  G.  4. 
c.  39.  §  2.  S. 

PRISONER. — FI.  FA.      VOL.  VI.  P.  447- 

In  Jones  v.  Tue,  1  Dowl.  181,  an  objection 
was  taken,  that  the  defendant  being  in  custody 
on  mesne  process,  the  plaintiff  had  no  right  to 
issue  execution  against  his  goods;  and  that 
the  plaintiff  ought  to  have  discharged  the  de- 
fendant out  of  custody  before  he  proceeded 
against  his  goods,  he  having  made  his  election 
to  proceed  against  the  body  originally.  But 
Parke,  J.  said,  "  That  proposition  cannot  be 
maintained.  The  plaintiff  has  a  right  to  take 
any  execution  he  thinks  proper.  The  plaintiff 
did  not  refuse  to  discharge  him/'  Rule  dis- 
charged, with  costs. 

A  Constant  Reader. 


Ham  of  praprrty  artff  Gonb*£*nr(nff. 
will. — revocation,    p.  192. 

Much  doubt  formerly  appears  to  have  been 
entertained,  whether  in  the  case  of  a  dense  of 
real  estate  for  the  purpose  of  conversion,  the 
produce  whereof  was  to  be  paid  to  C,  an  un- 
attested codicil  revoking  such  bequest  to  C. 
in  favor  of  D.,  was  a  valid  revocation ;  but  the 
cases  of  Gallini  v.  Noble,  3  Mer.  6*91 j  Shaddon 
v.  Goodrich,  8  Ves.  495 ;  and  Hooper  v.  Good- 
win, 18  Ves.  66,  clearly  establish  that  a  codicil 
not  attested  according  to  the  requisites  of  the 
Statute  of  Frauds  would  not  affect  the  dispo- 
sition of  the  produce  to  C.  And  consequently 
B.t  the  heir  at  law,  will  not  be  deprived  of  the 
produce  to  arise  by  the  conversion  of  the  real 
estates  under  A.'%  will.  E.  L. 


LEGACY.— CONSTRUCTION.      P.  112. 

From  the  statement  of  this  query,  there  is 
nothing  in  the  will  itself  evincing  the  testator's 
intention  to  restrain  the  gift  to  any  children  of 
T.  M.,  to  the  exclusion  of  others  by  a  subse- 
quent marriage :  and  though,  under  the  cir- 
cumstances, it  may  perhaps  be  inferred  that 
such  children  as  he  might  have  by  S.  M.  were 
alone  regarded  by  the  testator,  it  would  be 
superfluous  to  contend  that  the  words  made 
use  of  by  him  were  not  in  favour  of  after-bora 
children  ,•  nor  am  I  aware  of  any  authority  in 
support  of  such  a  construction.  It  has,  how- 
ever, been  determined,  that  a  period  being  dis- 
tinctly fixed  when  the  distribution  is  to  ink 
place,  no  child  afterwards  born  is  entitled. 
Godfrey  v.  Davis,  6  Ves.  43.  And  Lord  Eldon 
subsequently  said,  "  The  Court  goes  as  far  as 
it  can  to  comprehend  every  one  until  one  *rf- 
tains  the  period  at  which  that  one  can  take  a 
share."  JFhitbread  v.  Lord  St.  John,  10  Ve*. 
154.  Now  a  beouest  of  a  fund  to  all  the  chil- 
dren of  A.t  "  to  be  paid  at  his  or  their  age  or 
ages  of  twenty-one,"  was  held  to  be  divisible 
among  those  only  who  were  in  esse  when  the 
eldest  attained  that  age.  Andrews  v.  Parting- 
ton%  3  Bro.  C.  C.  401.  See  also  Prescott  t. 
Long,  2  \Ves.  jun.  690.  Hosts  v.  Pratt,  3  Ves. 
730.  Applying  these  principles  to  the  present 
case,  the  question  is,  are  tnere  any  words  in 
the  will  fixing  the  time  when  a  share  is  to  vest 
or  become  payable?  Assuming  this  to  be  the 
fact,  we  may,  I  think,  conclude  that  the  chil- 
dren of  T.  At.  by  S.  M.  in  esse  at  such  period, 
will  be  entitled,  to  the  exclusion  of  all  others, 
whether  by  the  same  or  a  subsequent  marriage.  J 

Mancdnibnsis. 


Eato  at  atfarnus*. 

attorneys'  bills.  — statute  op  limita- 
tions,   p.  160. 

The  cases  of  Howell  v.  Young,  gent,  one,  Sp. 
5  B.  &  C.  259,  and  Short  v.  McCarthy,  3  B.  & 
Aid.  626,  clearly  shew  that  the  statute  begins 
to  run  from  the  time  the  cause  of action  first 
accrued;  and  in  this  case  I  take  it  to  be  <raite 
clear  that  the  cause  of  action  was  the  business 
done,  and  not  the  ceasing  to  be  concerned,  or 
the  taxation  of  the  costs.  H.  E.  N. 


ARTICLES  OF  CLERKSHIP. — PREMIUM.    P.  143. 

The  Court  of  King's  Bench  will  in  some 
cases,  where  the  articles  contain  no  stipulation 
for  a  return  of  premium  in  certain  events,  ex- 
ercise a  summary  jurisdiction,  so  as  to  compel 
an  equitable  apportionment,  without  resorting 
to  a  Court  of  Equity.  Ex  parte  Pran/kerd, 
3  B.  &  Aid.  257 ;  Ex  parte  Bnyley,  9B.&C. 
691 ;  but  in  those  cases  the  Chief  Justice  ob- 
served, that  the  jurisdiction  of  the  Court  de- 
pended on  the  authority  it  uossessed  over  its 
own  officers.  In  this  case  the  executors  are 
not  officers  of  the  Court,  and  not  liable,  I  ap- 
prehend, to  this  summary  jurisdiction  ;  but 
even  if  the  Court  possess  such  a  jurisdiction, 
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they  surely  would  never  exercise  it  in  a  case 
like  the  present,  where  the  clerk  has  refused 
the  offer  of  the  executors  to  assign  him  to  any 
attorney  he  may  select.  By  the  22  G  2.  c,  46, 
it  is  enacted,  that  if  the  master  die,  the  clerk 
may  be  hound  to  another  master  for  the  re- 
mainder of  the  term  ;  but  if  he  be  assigned, 
the  executors  are  necessary  parties. 

H.  E.  N. 


QUERIES. 


ifrxctfer. 

LBNGTH  OF  TITLE. — 3  &  4  W.  4.  C  27. 

If  descent  cast,  happened  more  than  twenty 
years  ago,  does  it  compel  a  vendor  to  shew 
a  sisfy  years*  title  ? 

If  there  be  no  descent  cast,  but  legal  disa- 
bility, is  not  a  forty  years*  title  sufficient  ? 
§  17.  Z.  Z. 

SOLICITOR. — DEPUTY  LIEUTENANT. 

Can  a  solicitor  be  appointed  Deputy  Lieu- 
tenant of  a  county  ?  and  if  he  can,  what  is  the 
qualification  ? 

M. 


ATTORNEY  AND  AGENT. 

I  commenced  several  actions  by  my  town 
agent,  and  the  actions  proceeded  to  pleas  and 
issues ;  I  now  reside  in  London,  and  have  my 
town  certificate.  Can  I  now  proceed  in  the 
actions  so  carried  on,  and  enter  proceeding, 
endorsed  "  A.  B.  of,  &c,  agent  for  C.  />., 
phmtHPs  attorney,  of,  &c."  in  my  own  name, 
and  without  my  agent,  I  by  the  proceedings 
appearing  the  principal,  and  A.  B.  only  an 
agent ;  or  am  I  compelled  to  obtain  a  Judge's 
order  to  omit  the  name  of  my  agent  ? 

M.  E. 


PAYING   MONEY  INTO   COURT. 

In  the  event  of  a  party  taking  out  a  sum- 
mons before  a  Judge,  to  shew  cause  why  a 
certain  sum  should  not  be  accepted  for  the 
debt  in  a  cause,  together  with  costs,  and  the 
opponent  refusing  to  accept  such  sum  ;  is  not 
the  party  taking  out  such  summons  bound  to 
pay  the  money  into  Court  ? 

Enquirer. 


Common  lain. 


BILL  OF  EXCHANGE. 


The  case  cited  by  your  querist,  F,,  vol.  6, 
p.  383,  is  of  some  importance  to  the  profes- 
sion generally  ;  and  the  answers  in  pp.  127  and 


207  of  the  present  volume,  appear  to  be  very 
unsatisfactory.  Suppose  actions  to  have  been 
brought  against  the  acceptor,  drawer,  and  in- 
dorser;  the  proceeds  of  a  judgment  to  have 
been  recovered  against  the  acceptor ;  and  the 
drawer  to  have  become  insolvent.  Can  any, 
and  if  any,  what,  proceedings  be  taken  against 
the  acceptor  for  the  amount  of  the  costs  in- 
curred against  the  drawer,  in  consequence  of 
the  acceptor's  default  ? — for  instance,  can  a 
new  action  be  brought  against  him  for  the 
amount  of  such  costs  ?  and  can  the  proceedings 
be  continued  against  the  indorser,  if  the  plain- 
tiff does  no/  reserve  something  upon  the  judg- 
ment against  the  acceptor  ? — and  will  a  shilling' 
be  sufficient  for  that  purpose  ? 

R.  G.  G. 


Earn  of  property  an*  Caubenaiuina;. 

BEQUE8T. — HUSBAND. 

It  appears  to  me  that  the  gentleman  who  has 
kindly  taken  the  trouble  to  answer  my  query 
(see  pp.  128,  239),  and  to  quote  authorities  in 
support  of  his  opinion,  did  not  take  the  late 
Inheritance  Act  into  consideration.  I  beg  to 
submit  to  vour  correspondent,  who  appears  to 
understand  the  question  fully,  that  as  the  act 
above  mentioned!  makes  the  parent  the  heir  of 
his  child,  the  husband,  on  the  death  of  the 
child  and  B.9  will  take  the  fee  of  the  reversion- 
ary freehold  estates,  as  the  right  heir ;  but  as 
it  is  a  matter  of  doubt,  I  should  feel  greatly 
obliged  to  your  correspondent  if  he  would  give 
me  his  opinion  now  I  nave  called  his  attention 
to  the  Inheritance  Act. 

H.  St  C 


DOW  ER. — TRU8TE8. 

Will  it  still  be  necessary,  in  a  conveyance  of 
a  freehold  estate  to  a  man  who  shall  have  been 
married  on  or  before  the  1st  day  of  Jan.  1834, 
to  continue  the  trustee  to  bar  dower  ?  or  will 
a  mere  declaration  of  intention,  according  to 
the  provisions  of  the  act  3  &  4  W.  4,  be  suffi- 
cient to  guard  against  the  title  of  such  wife  to 
bar  dower  in  such  estate  ? 

E.  L. 


CODICIL.— REPUBLICATION. 

A.  by  his  will  devises  all  his  freehold  pro- 
perty to  his  wife,  and  after  the.  making  such 
will,  purchases  other  freehold  property.  In  a 
codicil  made  subsequently  to  the  last  purchase, 
the  testator,  after  altering  various  bequests 
made  by  his  will,  confirmed  the  bequest  to  his 
wife :  will  the  freehold  estate  last  purchased 
by  the  testator  pass  to  the  wife,  or  descend  to 
the  heir  at  law ;  and  does  the  codicil  amount 
to  a  republication  ? 

W. 
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Queries. — Miscellanea. — Editor's  Letter  Box, 


dower  act,  §  14. 


1 .  Does  the  14th  section  of  the  3  &  4  W.  4. 
c.  105,  save  the  right  to  dower  of  a  woman 
married  before  the  1st  inst.,  whose  husband  is 
still  living ;  or  does  the  word  widow,  in  that 
section,  only  include  those  females  who  became 
widows  prior  to  that  day. 

2.  Supposing  that  section  to  save  the  right 
to  dower  of  all  females  who  were  married  on  or 
before  the  1st  inst.,  will  they  be  entitled  to  the 
benefit  of  those  clauses  in  the  act  which  extend 
dower  to  equitable  estates,  and  to  estates  to 
which  the  husband  has  merely  a  right  of  entry 
or  of  action,  since,  according  to  such  a  con- 
struction of  the  section,  they  would  not  be  sub- 
ject to  the  restrictive  clauses  of  the  act  ? 

3.  Is  not  the  following  the  true  construction 
of  the  act  ?— That  such  right  to  dower  as  shall 
have  attached  upon  an  estate  prior  to  the  1st 
inst.  can  only  be  barred  by  the  concurrence  of 
the  wife  under  the  Fines  and  Recoveries  Act. 

That  where  a  right  to  dower  of  a  woman 
married  before  the  1st  of  January  inst.  shall 
attach  upon  an  estate  after  that  day,  such 
right  may  be  barred  by  the  husband  alone 
under  the  Dower  Act,  as  if  he  had  married 
since  the  act  came  into  operation. 

Your  correspondent,  P— *e,  vol.  7.  p.  70, 
states,  that  "  a  woman  married  on  or  before  the 
1st  inst.  is  not  within  the  Dower  Act,  and  she 
will  be  entitled  to  dower,  as  she  would  have 
been  before  that  act  was  passed."  Now  these 
sections,  which  add  to  the  estates  upon  which 
dower  will  attach,  are  worded  generally,  and 
not  confined  to  wives  married  at  any  particular 
time ;  so  that,  if  his  opinion  be  correct,  a  woman 
married  on  or  before  the  day  above  mentioned 
will  be  excluded  the  benefit  of  those  sections, 
though  they  are  worded  generally. 

1  have  heard  several  gentlemen  of  the  pro- 
fession declare  it  to  be  their  opinion,  that  the 
14th  section  of  the  above  act  only  saves  the 
dower  of  those  women  whose  husbands  died 
before  the  commencement  of  the  act ;  grounding 
their  argument  upon  the  word  widow,  used  in 
that  section,  and  which  they  said  would  have 
been  woman,  had  it  been  the  intention  of  the 
Legislature  to  preserve  any  dower  after  the  1st 

of  Jan.  1834. 

M s. 


lony,  and  take  an  oath  to  abjure  the  kingdom 
for  ever ;  and  if  he  thus  confessed,  and  took 
that  oath,  he  was  thereby  attainted  of  the  fe- 
lony, and  then  he  had  forty  days  from  the 
coining  of  the  coroner  to  provide  and  prepare 
for  his  voyage ;  and  the  coroner  assigned  him 
such  a  port  as  he  chose  for  his  departure  out 
of  the  kingdom ;  and  if  he  did  not  go  straight- 
way out  of  the  kingdom,  or  being  gone  out, 
did  return  without  license,  he  had  judgment  to 
be  hanged,  except  he  was  a  clerk,  ana  then  he 
had  his  clergy.— Speech  of  Sir  Peter  King  on 
the  Trial  of  Dr.  Sacheverdl. 


THE  EDITOR'S  LETTER  BOX. 


MISCELLANEA. 


ADJURATION. 

The  penalty  of  abjuration  of  the  realm  was 
taken  from  the  ancient  common  law  of  Eng- 
land in  relation  to  felony,  by  which  if  a  man 
committed  any  felony,  excepting  sacrilege, 
and  fled  to  a  parish  church,  he  might  within 
forty  days  before  the  coroner  confess  the  fe- 


Part  L  of  the  Quarterly  Digest  of  all  Report- 
ed  Cases  for  1834,  will  be  published  on  Satur- 
day the  15th  of  the  present  month. 

We  thank  J.  H.  C  for  his  communication, 
of  which  we  shall  avail  ourselves. 

rt  A  Member  of  the  Law  Institution"  should 
address  the  proper  official  authority  in  that 
Society. 

We  are  obliged  to  H.  S.  C.  for  his  friendly 
estimation  of  our  labours. 

The  Letters  of  S.  R. ;  "  Psede ;"  H.  B.  I. ; 
E.  F. ;  and  ••  iEquamicus,"  are  under  consi- 
deration. 

We  think  that  the  question  under  the  Dower 
Act,  ably  discussed  in  the  Letter  of  E.  C,  has 
been   sufficiently  considered,    and  until  the 

Question  comes  before   one  of  the  Superior 
lourts,  we  should  not  be  justified  in  renewing 
the  controversy. 

The  queries  and  answers  of  "  A  Constant 
Reader;"  J.  C;  J.  D. ;  G.  H.  T.;  H.  J.; 
and  J.  B.  D.,  have  been  received. 

The  queries  of  some  of  our  correspondenta 
are  inadmissible,  because  they  may  be  readily 
answered  by  reference  to  any  elementary  work 
on  the  subject. 

Some  additional  information  for  our  Obitu- 
ary has  been  received,  and  other  particulars  are 
expected,  which,  when  received,  shall  be  given 
altogether. 

"  Censor"  is  a  very  uncivil  person,  both  to 
our  correspondents  and  ourselves,  and  he 
is  very  unreasonable  in  requiring  perfection : 
nevertheless  we  will  endeavour  to  profit  by 
his  "  sincere"  remarks. 

We  regret  being  obliged  to  defer  the  Answer 
to  the  Commentaries  on  the  Chancery  Orders, 
an  article  on  Municipal  Corporations,  and 
other  contributions. 


CtW  UtttA  ©barrtirr* 


Vol. VII.    SATURDAY,  FEBRUARY  8,  1834.    No.CLXXXVIII. 


■"  Quod  magis  ad  nos 


Fertinet,  et  nescire  malum  est,  agitamus. 


Horat. 


CHANGES  MADE  IN  THE  LAW 

IN  THE  LAST  SESSION  OF 

PARLIAMENT,  1833. 

No.  XVII. 


BAST  INDIA  COMPANY  ACT, 

3  &  4  W.  4.  c.  85. 
We  close  our  series  of  "  Change*  in  the  Law" 
with  a  brief  statement  of  the  clauses  in  the 
East  India  Company  Act.  The  general  scope 
and  objects  of  the  measure  were  well  explained 
by  the  Marquis  of  Lansdowne,  on  introducing 
the  Bill  into  the  House  of  Peers :  the  following 
particulars  are  abstracted  from  his  speech. 

The  main  ground  on  which  the  measure 
rested  was,  that  the  Company  could  not  con- 
tinue any  longer  to  act  as  a  trading  company 
with  benefit  to  itself  or  the  country  generally. 
If  the  arrangements  be  realized  which  are 
stated  in  the  following  summary,  the  proprie- 
tors of  India  $tock  will  have  reason  to  con- 
gratulate  themselves. 

The  territory  of  India,  at  the  time  men- 
tioned in  the  act,  is  to  be  made  over  to  the 
King's  government  in  full  sovereignty,  subject 
to  all  the  demands  attaching  to  that  sovereign- 
ty; and  the  Company  is  to  make  over  to  the 
King's  government  all  the  assets,  funds,  ware- 
houses, and  other  property  in  England  and  the 
East  Indies,  in  its  possession,  subject  to  all  the 
outstanding  demands  against  them.  In  return 
for  these  concessions  on  the  part  of  the  Com- 
pany, the  King's  government  takes  upon  itself, 
on  the  part  of  the  territory  of  India,  to  provide 
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for  the  payment  of  the  whole  of  the  dividends 
now  due  from  it,  to  the  amount  of  630,000/. 
a-year  j — those  dividends  to  be  distinctly  charged 
upon  the  territory  of  India,  and  not  upon  the 
assets  of  the  Company.  In  addition  to  these  di- 
vidends, the  act  provides  a  grant  of  2,000,0001. 
to  accumulate  for  forty  years,  for  the  purpose 
of  paying  off  the  whole  of  the  annuity  of 
630,000/. ;  and  that,  at  the  expiration  of  those 
forty  years,  the  annuity  may  be  redeemed. 

Without  entering  into  the  details  of  calcu- 
lation on  which  the  arrangements  between  the 
Government  and  the  Company  have  proceeded, 
it  may  be  useful  to  mention  that  the  Com- 
pany's Commercial  assets  were  valued  at 
21,645,557/..  including  4,811,000/.  admitted 
to  be  due  from  territory,  independent  of  the 
commercial  property  of  India.  To  this  sum 
may  be  added  the  sum  of  8,616,113/.,  being 
the  amount  of  old  claims  due  from  their  terri- 
tory, making  the  total  amount  of  their  nominal 
assets  30,261,670/.,  from  which  a  variety  of 
deductions  must  be  made,  on  account  of  the 
difficulty  of  disposing  of  the  property,  the  de- 
cay of  buildings,  the  depreciation  in  the  value 
of  securities,  and  other  causes,  which  reduce 
the  amount  to  12,970,036/.  Besides  this  there 
is  an  additional  sum  of  4,811,000/.  due  from 
Territory  to  Commerce,  wh'tck  will  increase 
the  sum  Qess  the  discount)  to  17,361,000/. 
For  these  assets  the  territory  will  have  to  pay 
for  a  guarantee  fund  of  2,000,000/.,  and  for 
compensations  to  the  amount  of  800,000/. 
This  reduces  the  17,361,000/.  to  14,561,000/. 
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The  interest  on  the  exact  sum,  at  5  per  eent., 
is  728,077/.  The  territory  is  charged  with 
630,000/.  for  dividends,  and  88,000/.  for  bond 
debts,  making  together  718,000/. ;  consequent- 
ly there  is  a  surplus  of  10,077/.  of  the  assets 
above  the  charge ;  to  this  sum,  as  it  is  accumu- 
lating for  benefit  of  territory,  should  be  added 
the  interest  of  the  guarantee  fund,  at  3§  per 
cent.,  amounting  to  61,000/:,  which  will  give 
a  clear  annual  surplus  of  71,000/.  odd,  arising 
from  the  assets  over  the  charge. 

With  regard  to  the  Administration  of  Justice, 
those  who  have  presided  over  the  Supreme 
Courts  in  India,  describe  the  difficulty  they 
have  found,  particularly  in  the  interior,  in  en- 
forcing the  law,  which  is  made  up  of  shreds 
and  patches  of  Hindoo  law,  Mahomedan  law, 
and  European  law,  and  a  great  quantity  of 
local  customs  and  usages,  so  extraordinary  and 
so  complicated,  that  they  have  sometimes  bid 
defiance  to  their  most  zealous  efforts  to  make 
themselves  masters  of  the  subject,  and  to  ad- 
minister, as  they  are  most  anxious  to  do,  full 
and  impartial  justice.  That  a  code  of  laws 
can  be  framed,  calculated  to  remove  every 
point  of  doubt,  and  to  meet  all  the  wants  of  a 
people  so  much  at  variance  in  origin,  habits, 
and  language,  and  the  different  classes  of  so- 
ciety to  which  they  belong,  would,  indeed,  be 
a  hope  far  too  sanguine  for  any  one  to  in- 
dulge: but  that  some  assimilation  may  be 
made  between  these  conflicting  and  opposite 
laws,  or  at  all  events,  that  when  two  laws 
clash,  determining  which  of  the  two  shall  pre- 
vail, is  a  task  which  it  is  the  duty  of  the  Go- 
vernment to  endeavour  to  accomplish;  and 
for  that  purpose  the  act  appoints  a  Commis- 
sion, to  be  composed  of  persons  most  practi- 
cally conversant  with  the  laws,  practices,  and 
institutions  of  India. 

It  seems  doubtful  whether  the  institution  of 
trial  by  jury  can  at  present  be  introduced  in 
India,  so  as  to  carry  with  it  the  general  satis- 
faction of  the  people.  In  some  places,  and  to 
a  certain  extent,  it  is  probable  that  it  may  be 
introduced  with  effect.  And  it  appears  that 
an  institution  analogous  to  the  trial  by  jury,  aB 
it  existed  among  us  in  its  first  elements, — the 
Pronchild, — long  existed  in  Malabar ;  and  in 
the  evidence  before  the  House,  trial  by  Jury 
was  intioduced  in  Ceylon  with  great  effect  by 


Sir  Alexander  Johnstone :  and  one  great  bene- 
fit  indirectly  arose  from  its  introduction — the 
entire  abolition  of  slavery  in  that  island. 

Another  change  of  great  importance, — the 
admission  of  Europeans  into  India,  is  provided 
by  the  act.  Europeans  were,  indeed,  general- 
ly admitted  into  the  old  settlements  of  the 
Company ;  and  they  are  now  admissible  into 
the  new  settlements  under  certain  regula- 
tions. This  arrangement,  it  is  anticipated, 
will  be  productive  of  great  advantage  to  India; 
for  the  Europeans  who  go  out  to  that  country, 
carrying  with  them  capital  and  knowledge, 
will  administer  largely  to  the  benefit  of  the  j 
native  population.  All  Europeans,  however,  l< 
who  go  out  there,  are  to  live  under  the  native 
law,  and  be  subjected  to  the  same  restrictions  as 
the  natives.  The  indigenous  population  of  India 
will  not  be  called  upon  to  conform  their  habits 
to  ours ;  but  such  Europeans  as  reside  among 
them,  for  profit  to  themselves,  or  benefit  to 
the  inhabitants,  will  be  made  to  conform  to 
that  system  which  will  be  provided  for  the 
effectual  control  of  all  individuals  whatever, 
whether  Europeans  or  natives. 

The  act  is  intituled  "  An  Act  for'effecting 
an  Arrangement  with  the  East  India  Company, 
and  for  the  better  Government  of  his  Majesty's 
Indian  Territories,  till  the  thirtieth  dav  of 
April,  one  thousand  eight  hundred  and  fifty- 
four  ;"  and  it  receivea  the  Royal  Assent  on 
the  28th  of  August,  1833. 

The  following  is  the  substance  of  its  en- 
actments : 

1.  The  British  Territories  in  India  to  remain 
under  the  government  of  the  Company  till  the 
30th  of  April,  1854.  Real  and  personal  pro- 
perty of  the  Company  to  be  held  in  trust  for 
the  Crown,  for  the  service  of  India. 

2.  All  privileges,  powers,  &c.  granted  by  53 
O.  3.  c.  155,  for  the  term  thereby  limited  ;  and 
all  enactments  not  repugnant  to  this  act ;  as 
also  all  rights  and  immunities  of  the  Company, 
to  be  in  force  until  April  1854,  subject  to 
control. 

3.  From  the  22d  of  April,  1834,  the  China 
and  tea  trade  of  the  Company  to  cease. 

4.  The  Company  to  close  their  commercial 
business,  and  to  sell  their  property  not  retained 
for  Government. 

5.  The  Company  not  prevented  from  selling 
goods,  the  property  of  other  persons. 

6.  The  Board  of  Controui  to  superintend 
the  sale  of  the  property,  the  reduction  of  the 
commercial  establishments,  payment  of  com- 
mercial claims,  &c.  The  Board  to  appoint 
officers  to  attend  them  during  the  winding  up 
of  the  commercial  business. 
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7*  The  Company  may  consider  the  claims  of 
commercial  officers  reduced;  and  under  the 
control  of  the  Board,  grant  compensations. 

8.  The  particulars  thereof  to  be  laid  before 
Parliament  every  year. 

9.  The  Company's  debts  and  liabilities 
cnarged  on  India. 

10.  While  India  is  under  the  government  of 
the  Company,  their  property  to  continue  sub- 
ject to  execution. 

11.  A  dividend  of  10/.  10*.  per  cent,  per 
annum,  lo  be  paid  on  the  Company's  stock  by 
half  yearly  payments  in  Great  Britain. 

1 2.  The  dividend  to  be  subj ect  to  redemption 
by  Parliament  after  April  1874,  on  payment 
of  200J.  for  100/.  stock.  Notice  of  redemption 
to  be  men. 

13.  If  the  Company  be  deprived  of  the  go- 
vernment of  India,  they  may  demand  redemp- 
tion of  the  dividend. 

14.  The  Company  to  pay  to  Commissioners 
for  reduction  of  the  National  Dobt2.000.000/.; 
to  be  placed  to  the  account  of  the  Security 
Fund  of  the  Company.  Monies  and  dividends 
to  be  laid  out  in  securities,  and  dividends 
placed  to  the  same  account,  until  the  whole 
amounts  to  12  millions. 

15.  The  Commissioners  for  the  Reduction 
of-  the  National  Debt,  upon  requisition  of  the 
Court,  may  raise  money  for  paying  the  divi- 
dend in  case  of  failure  or  delay  of  remittance 
of  proper  funds. 

16.  Application  of  dividends  of  Security 
Fund  and  the  Fund  itself,  in  aid  of  revenues 

17.  The  Company's  dividend  to  be  paid  out 
of  revenues  in  preference  to  other  charges ; 
and  2,000,000/.  to  be  paid  out  of  the  debt  due 
from  the  public,  and  by  sale  of  stock.  Sub- 
ject to  such  priorities,  revenues  and  monies 
to  be  applied  to  the  service  of  India,  and  the 
purposes  of  this  act,  under  control. 

18.  Not  to  prejudice  persons  claiming  under 
o  covenant,  between  the  Company  and  the 
creditors  of  the  Nabobs  of  Arcot,  &c. 

19.  His  Majesty  may  appoint  commission- 
ers for  the  affairs  of  India. 

20.  Ex  officio  commissioners. 

21.  Two  commissioners  may  form  a  Board; 
first  named  to  be  president ;  in  his  absence, 
the  next  in  order. 

22.  President,  and  occasional  president,  to 
have  the  casting  vote. 

23.  The  Board  to  appoint  two  secretaries 
and  other  officers.  President,  secretaries,  and 
officers,  to  be  paid  such  salaries  as  the  Crown 
shall  direct. 

24.  Secretaries  and  officers  to  take  oaths  if 
required  by  the  Board. 

25.  The  Board  of  Commissioners  to  control 
all  acts  concerning  India,  and  the  sale  of  pro- 
perty. 

2o.  Commissioners,  secretaries,  and  officers, 
on  the  22d  of  April,  1834,  to  continue  until 
their  appointments  are  revoked. 

27*  Proprietors  may  vote  by  attorney  in 
election  of  Directors. 

28.  Repeal  of  restriction  in  13  G.  3.  c.  63, 
with  respect  to  any  person  employed  in  the 
East  Indies  being  chosen  Director.    If  such 


person  has  unsettled  accounts,  he  shall  be 
ineligible  for  two  years,  unless  they  are  sooner 
settled. 

29.  The  Court  to  deliver  to  the  Board 
copies  of  minutes,  &c.  of  Courts  of  Proprietors 
and  Directors,  and  of  all  material  letters  and 
dispatches 

30.  No  official  communication  to  be  sent 
by  the  Court  until  approved  by  the  Board ; 
except  such  classes  of  communications  as  the 
Board  may  allow. 

31 .  If  the  Court  omit  to  frame  official  com- 
munications for  consideration  of  the  Board, 
they  may  prepare  them,  and  the  Court  to  send 
them. 

32.  Representations  may  be  made  by  the 
Court  as  to  official  communications  ;  and  the 
Board  to  consider  such  representations,  and 
give  final  orders. 

33.  If  the  Court  think  the  orders  of  the 
Board  contrary  to  law,  the  Court  of  King's 
Bench  may  certify  their  opinion  in  any  case 
which  may  be  agreed  upon ;  such  opinion  to 
be  conclusive. 

54.  The  Board  not  empowered  to  appoint 
officers  of  the  Company,  or  to  interfere  with 
home  officers. 

35.  The  director*  lo  appoint  a  secret  com- 
mittee, who  shall  take  the  oath  prescribed  in 
the  act. 

36.  If  the  Board  are  of  opinion  that  any 
matters  wherein  Indian  or  other  states  are 
concerned,  require  secrecy,  the  Board  may 
send  official  communications  through  a  secret 
committee. 

37.  The  Court  to  submit  to  the  Board  an 
estimate  of  salaries  of  directors,  and  other  ex- 
pences  of  the  India  House,  which  shall  be  sub- 
ject to  reduction.  The  sum  allowed  to  be 
applicable  to  such  purposes,  at  the  discretion 
of  the  Court  of  Directors.  Accounts  of  ap- 
plication to  be  rendered. 

38.  Presidency  of  Fort  William,  in  Bengal, 
to  be  divided  into  two  Presidencies.  The 
Court  to  declare  the  limits,  from  time  to  time, 
of  the  several  Presidencies. 

39.  Mode  of  gorernment  of  India  enacted. 

40.  There  shall  be  four  ordinary  counsellors, 
three  of  whom  shall  be  servants  of  the  Com- 
pany. No  military  officer  to  hold  any  com- 
mand whilst  a  member.  The  fourth  member 
not  to  be  appointed  from  the  Company's 
servants. 

41.  Governor  General,  and  the  members  of 
council,  on  the  22d  of  April,  1834,  to  be  so 
under  this  act. 

42.  Filling  up  vacancies  in  these  offices. 

43.  The  Governor  General,  in  council,  cm- 
powered  to  legislate  for  India,  except  as  to 
matters  in  the  act  mentioned. 

44.  If  the  Court  of  Directors  disallow  the 
laws,  the  Governor  in  council  to  repeal  them. 

45.  All  such  laws  and  regulations  to  be  of 
the  same  force  as  any  act  of  Parliament.  Re- 
gistration unnecessary. 

46.  The  power  of  punishing  with  death 
European  subjects,  &c.  restricted. 

47.  The  Court  to  submit  to  the  Board  rules 
for  the  procedure  of  the  Governor  General  in 
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council.    Rule3  to  be  laid  before  Parliament. 

48.  Quorum  of  Governor  General  and  mem- 
bers in  council. 

49.  Manner  of  proceeding  enacted  when 
any  measure  is  proposed,  whereby  the  safety 
and  pear i,  of  India  may  be  essentially  affected. 

50.  Council  to  assemble  at  any  place  in 
India. 

51.  Nothing  in  this  act  to  affect  the  right  of 
Parliament  to  legislate  for  India.  Laws  and 
regulations  to  be  laid  before  Parliament. 

52.  All  enactments  relating  to  supreme  go- 
vernment, shall  apply  to  the  Governor  General 
of  India,  in  council,  and  alone. 

53.  A  law  commission  to  be  appointed,  to 
enquirc.iuto  the  jurisdiction,  &c.  of  existing 
courts  of  justice  and  police  establishments, 
and  the  operation  of  the  laws.  Commissioners, 
from  time  to  time,  to  report  the  result  of  their 
enquiries. 

54.  Commissioners  to  follow  the  instructions 
of  the  Governor  General  in  council,  and  to 
make  special  reports  when  required.  The 
Governor  General  in  council,  to  consider  re- 
ports, and  transmit  them  with  opinions  there- 
upon. 

55.  Salaries  to  be  granted  to  law  commis- 
sioners, fixed. 

56.  The  executive  government  of  the  Pre- 
sidencies to  be  administered  by  a  Governor 
and  three  councillors. 

-  57.  The  directors  empowered  to  revoke  the 
appointments  of  councils,  or  to  reduce  the 
number  of  councillors. 

58.  Provisions  as  to  the  Governors  of  Fort 
St.  George,  Bombay,  and  Agra.  Vacancies  in 
Presidencies  to  be  filled  up  by  the  Court. 

51).  The  Governors  of  the  Presidencies  to 
have  the  powers  and  immunities  of  the  present 
Governors  of  Madras  and  Bombay;  but  not 
to  make  laws  or  grant  money. 

6*0.  If  the  Court  of  Directors  neglect  for 
two  months  to  supply  vacancy  in  any  office, 
the  King  to  appoint. 

61.  Power  for  the  Court  to  make  provi- 
sional appointments  to  any  offices.  Provi- 
sional appointments  of  certain  officers,  to  be 
approved  by  his  Majesty. 

62.  In  case  of  vacancy  in  the  office  of  Go- 
vernor General,  and  no  successor  upon  the 
spot,  the  ordinary  member  of  council,  next  in 
rank,  to  act  as  Governor  General. 

63.  Regulation  in  case  of  a  vacancy  in  the 
office  of  Governor  of  any  of  the  subordinate 
Presidencies,  and  no  provisional  or  other  suc- 
cessor on  the  spot. 

64.  Regulation  in  case  of  a  vacancy  in  the 
office  of  a  member  in  council,  when  no  pro- 
visional or  other  successor  on  the  spot. 

65.  The  Governor  General  in  Council  to 
have  the  control  over  the  Presidencies. 

66.  Drafts  of  laws  proposed  by  Governors, 
to  be  taken  into  consideration  by  Governor 
General  in  council. 

67.  Powers  of  Governors  of  Presidencies 
not  to  be  suspended. 

68.  Communications  to  be  transmitted  by 
Governors  to  Governor  General  in  council. 

69.  The  Governor  General  in  council  may 


appoint  a  Deputy  Governor  of  Bengal,  as  exi- 
gencies may  require. 

70.  Provision  in  case  the  Governor  General 
in  council  shall  declare  it  expedient  for  the 
Governor  General  to  visit  any  part  of  India 
without  his  council. 

71.  The  new  Presidency  of  Agra  not  to 
affect  the  succession  to  commands  and  offices 
in  Bengal  and  Agra. 

72.  Presidency  of  Fort  William  to  be  entire, 
for  the  purposes  of  the  Mutiny  Act. 

73.  Articles  of  war  to  be  made  by  the  Go- 
vernor General  in  council. 

74.  His  Majesty  may  remove  any  officer  of 
the  Company  in  India. 

75.  The  powers  of  the  Directors  to  remove 
their  servants,  preserved. 

76.  Salaries  of  Governor  General,  &c. 
fixed ;  to  be  in  lieu  of  all  fees,  &c.  Accept- 
ance of  gratuities  a  misdemeanor.  Passage 
money  fixed. 

77*  Governor  General  and  Governors  to 
forego  pensions  ami  other  salaries,  from  the 
Crown  or  Company,  while  they  hold  office. 

78.  The  Directors  to  make  regulations  for 
the  distribution  of  patronage  in  India. 

79.  The  departure  of  Governor  General,  &c. 
for  Europe,  to  be  a  resignation.  Resignation 
in  India  to  be  by  deed.  Salary  to  cease  on 
departure  or  resignation.  As  to  represen- 
tatives of  officers  dying  during  absence. 

80.  Disobedience  of  orders  and  breach  of 
trust  by  officers  or  servants  of  the  Company 
in  India,  misdemeanors. 

81.  Authority  for  his  Majesty's  subjects  to 
reside  in  certain  parts  of  India  without  li- 
cence. 

82.  Subjects  of  his  Majesty  not  to  reside 
in  certain  parts  of  India  without  licence. 

83.  The  Governor  General  in  council,  with 
previous  consent  of  Directors,  may  declare 
other  places  open. 

84.  Laws  against  illicit  residence  to  be 
made. 

85.  Laws  and  regulations  to  be  made  for 
the  protection  of  natives. 

8b.  Lands  within  the  Indian  Territories  may 
be  purchased. 

87-  No  disabilities  in  respect  of  religion, 
color,  or  place  of  birth. 

88.  Slavery  to  be  mitigated  and  abolished, 
as  soon  as  possible. 

89.  Respecting  the  inconvenient  extent  of 
the  diocese  of  Calcutta-.  If  the  King  erects 
bishopricks  of  Madras  and  Bombay,  certain 
salaries  to  be  paid  to  the  bishops. 

90.  Such  salaries  to  commence  from  time  of 
taking  office,  and  to  be  in  lieu  of  all  fees,  &c. 

9 1    Passage  money  for  each  such  bishop. 

92.  As  to  jurisdiction  of  such  bishop. 

93.  The  King  empowered,  by  letters  patent, 
to  limit  jurisdiction  and  functions. 

94.  The  bishop  of  Calcutta  to  be  metropo- 
litan in  India. 

95.  Warrants  for  bills  on  letters  patent,  ap- 
pointing bishops,  to  be  countersigned  by  the 
President. 

96.  The  King  may  grant  certain  pensions  to 
bishops  of  Madras  or  Bombay. 
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97.  Respecting  salary  of  a  bishop  of  Madras 
or  Bombay  dyinjr  within  six  months  after 
arrival ;  or  after  six  months  holding  office  in 
India. 

98.  As  to  residence  of  bishop  of  Madras  or 
Bombay,  if  translated  to  Calcutta. 

99.  As  to  consecration  of  any  person  under 
the  degree  of  a  bishop,  if  resident  in  India, 
appointed  to  a  bis  hop  rick. 

100.  Provision  for  expences  of  visitations. 

101.  No  archdeacon  in  India  to  have  a 
salary  exceeding  3000  sicca  rupees. 

102.  The  chaplains  of  the  church  of  Scot- 
land to  be  on  the  Establishment  of  each  Pre- 
sidency. 

103.  The  Governor  General  in  council  an- 
nually .to  make  a  prospective  estimate  of  the 
number  of  vacancies  in  Indian  establishments. 
The  Board  to  certify  what  number  of  persons 
shall  be  candidates  for  admission  to  Hailes* 
bury  College;  and  what  number  shall  be  ad- 
mitted students. 

104.  Additional  students  to  be  admitted  to 
fill  vacancies. 

105.  The  candidates  for  admission  to  be 
subjected  to  an  examination,  and  classed. 

106.  The  Board  to  frame  rules  for  the  go- 
vernment of  the  College,  and  the  examina- 
tion and  qualification  of  candidates. 

107.  Students  to  be  examined  and  classed. 
The  students  to  supply  the  vacancies  in  the 
service  according  to  priority  on  the  list,  and 
to  choose  their  Presidencies. 

106.  Sanction  of  appointment  of  professors. 

l«J9.  All  powers  of  Court  of  Directors  to  be 
subject  to  the  control  of  the  Board,  except 
patronage. 

1 10.  Board  of  Control  prohibited  from  di- 
recting the  grant  of  allowances. 

111.  The  Company  to  be  called  the  Bast 
India  Company. 

1 12.  St.  Helena  vested  in  the  Crown. 

113.  Servants  of  the  Company  in  China 
and  St.  Helena  to  be  eligible  to  offices  in  any 
Presidency. 

114.  Repeal  of  enactments  for  keeping  a 
stock  of  tea. 

115.  The  King's  Courts  authorised  to  admit 
advocates  and  attorneys  without  the  Com- 
pany's licence. 

116.  Accounts  to  be  annually  laid  before 
Parliament. 

1 1 7.  Commencement  of  act. 


baptism  or  reputation,  or  the  marriage  will  be 
invalid.     See  Rex  v.  Billinghurst,  3  M.  &  S. 
250 ;   and  Rex  v.   Tibshelf,  1  B.  &  Ad.  190. 
However,  by  the  4  G.  4.  c.  76,  it  is  enacted, 
that  if  any  person  knowingly  and  wilfully  shall 
intermarry  without  the  due  publication  of  banns 
or  license,  the  marriage  shall  be  void ;  and  the 
question  has  been  whether,  if  one  of  the  parties 
were  ignorant  that  the  banns  were  published 
in  a  wrong  name,   the    marriage    would  be 
good.    This  question  has  been  decided  in  the 
following  case,  which  was  an  appeal  against 
an  order  of  two  Justices,  whereby  Susannah 
Carpenter,  called  therein  the  wife  of  James 
Carpenter,  was  removed  from  the  parish  of 
Moreton  Pinkney,  in  the  county  of  North- 
ampton, to  the  parish  of  Wroxton,  in   the 
county  of  Oxford;  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court,  on 
the  following  case  : — 


PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 


No.  LIV. 


MARRIAGE  BY  BANNS. 


Under  the  26  G.  2.  c.  33,  it  has  been  esta- 
blished that  the  publication  of  banns  must  be 
n  the  proper  names  of  the  parties  acquired  by- 


James  Carpenter,  the  reputed  husband  of 
the  pauper,  is  a  parishioner  of,  and  legally 
settled  in,  Wroxton,  the  appellant  parish.     In 
1829  he  courted  the  pauper,  whose  name  was 
Susannah  Spencer,  and  who  was  then  living 
in  service  at  Kennington,  near  London ;  and 
she  consented  to  marry  him.    He  knew  her 
name,  and  told  her  that  he  would  see  the 
banns  properly  published.     She  took  no  steps 
in  the  matter,    lie  told  her  that  they  had  been 
published*    The  marriage  took  place  at  St. 
Marks,  Kennington,  on  the  8th  of  October, 
182:).    The  banns  were  published  in  the  names 
of  James  Carpeuter  and  Agnes  Watts ;  and 
the  register  was  produced,  containing  an  entry 
on  the  8th  of  October,  1829,  of  the  marriage 
of  James  Carpenter  and    Agnes  Watts,   by 
banns ;  and  the  parish  clerk  who  attested  the 
register,  identified  the  pauper  as  the  woman 
married  under  the  name  of  Agnes  Watts.    The 
pauper  had  never  gone  by  the  name  of  Agnes 
Watts.    In  the  marriage  service,  the  clergy- 
man used  the  name  of  Agnes,  but  no  surname. 
The  pauper,  who  till  then  believed  that  she 
was  about  to  be  married  in  her  own  name, 
looked  at  Carpenter,  who  told  her  to  hold  her 
tongue.    The  ceremony  then  proceeded.   The 
clergyman  wrote  the  name  of  Agnes  Watts  in 
the  register ;  and  the  pauper,  although   she 
could  write,  was  so  frightened  and  confused, 
that  she  only  made  her  mark  under  the  name 
of  Agnes  W  atts.    On  coming  out  of  church, 
she  told  Carpenter  that  he  had  married  her  by 
a  wrong  name,  and  he  said  it  would  stand  good, 
and  that  the  banns  had  been  published  in  the 
names  of  James  Carpenter  and  Agnes  Watts, 
but  that  it  would  save  expense.    Before  he 
said  this,  the  pauper  did  not  know  that  the 
banns  had  been  published  in  a  wrong  name. 
Carpenter  then  scratched  the  name  of  Agnes 
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Watts  out  of  the  certificate,  and  inserted  that 
of  Susannah  Carpenter. 

Denman,  C.  J. — To  shew  the  marriage  void, 
the  case  of  Rrx  v.  Tibshelf,  1  B.  &  Ad.  190, 
decided  in  this  Court  in  Trinity  Term,  1830, 
was  relied  on.  This  case  was  decided  under 
the  26  G.  2.  c.  33,  commonly  called  the  Mar- 
riage Act,  which  by  section  8  provides  that 
all  marriages  that  shall  be  solemnized  without 
publication  of  banns,  or  license,  shall  be  null 
and  void  to  all  intents  and  purposes  what- 
soever; and  in  a  series  of  decisions  on  that 
statute,  founded  on  a  reference  to  the  second 
section,  it  was  held  that  the  banns  were  to  be 
published  in  the  true  names  of  the  parties, 
otherwise  it  was  no  publication  at  all.  The 
words  of  the  present  act  are  wholly,  and  we 
must  presume  advhedly  different. 

The  only  clause,  avoiding  a  marriage  for 
want  of  banns,  is  the  £2d,  which  enacts,  that 
if  any  persons  shall  knowingly  and  wilfully 
intermarry  without  due  publication  of  banns, 
or  a  license  first  had  and  obtained,  the  mar- 
riages of  such  persons  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever.  We 
are  of  opinion,  that  in  order  to  invalidate  a 
marriage  under  this  enactment,  it  must  be 
contracted  by  both  parties  with  a  knowledge 
that  no  due  publication  of  the  banns  had 
taken  place.  Now,  the  Sessions  have  here 
negatived  such  knowledge  on  the  part  of  the 
pauper.  The  only  decision  which  is  reported 
on  the  effect  of  this  section,  is  that  of  the  case 
of  Wiltshire  v.  Prince,  otherwise  Wiltshire,  3 
Hagg.  Eccl.  Rep.  332,  in  which  Dr.  Lushington 
expressly  founded  his  judgment  of  nullity  on 
the  fact,  that  both  the  man  and  the  woman 
were  aware  that  the  banns  had  been  published 
in  a  manner  calculated  to  conceal  the  identity 
of  one  of  the  parties.  We  therefore  think  the 
marriage  valia,  and  confirm  the  orders.  Order 
of  Sessions  confirmed.  Rex  v.  Inhabitants  of 
Wroxton,  4  B.  &  Ad.  640. 


ANSWER  TO  A  PRACTITIONER'S 
COMMENTS  ON  THE  NEW  OR- 
DERS IN  CHANCERY. 


It  unfortunately  happens,  that  human  nature, 
like  the  one-eyed  stag  in  the  fable,  when 
blinded  by  party  feelings  and  politics,  is  wholly 
disqualified  from  considering  more  than  one 
side  of  a  question.  Your  correspondent 
I.  B.  Q.,  in  his  observations,  or  rather  cen- 
sures, upon  the  last  New  Orders,  has  either  al- 
together failed  to  allow  them  any  merit,  or  has 
conceded  it  in  so  qualified  a  manner,  as  even, 
in  faintly  praising  them,  to  throw  a  doubt  upon 
their  practical  utility. 

He  notices  an  omission  in  tjie  form  of  the 
subpoena  to  shew  cause  against  a  decree ;  but 
slightly  passes  over  the  incalculable  conveni- 
ence afforded  to  the  suitor  and  to  the  practi- 
tioner, in  their  being  enabled  at  all  times  to 
procure  subpoenas  to  be  sealed  at  once,  instead 


of  being  dependent  upon  the  locality  of  the 
Great  Seal ;  and  he  entirely  omits  to  afford  a 
just  tribute  of  praise  to  the  great  improvement 
introduced  into  the  forms  of  the  present  sub- 
poenas, which  render  them  simple,  useful,  and 
intelligible. 

Practitioners  of  experience  must  bave  wit- 
nessed the  alarm  ana  anxiety  created  by  the 
ancient  forms  amongst  the  timid  and  learned 
suitors ;  and  many  an  unnecessary  journey  has 
been  caused  by  the  formidable  "  personally  to 
appear  in  our  said  Court  of  Chancery  under 
the  penalty  of  100/." 

The  fee  on  the  subpoena  is  next  attacked,  as 
whimsically  changed  from  that  allowed  on  the 
subpoena  duces  tecum.  The  distinction  is 
obvious.  The  praecipe  for  the  subpoena  duces 
tecum  occasions  more  trouble  and  a  greater 
consumption  of  time  than  other  subpoenas; 
and  under  the  old  practice  a  fee  of  fo.  8rf.  for 
each  subpoena  duces  tecum  was  allowed,  even 
in  taxed  co3ts,  while  only  one  6*.  8d.  was  al- 
lowed for  the  praecipe  and  attendances  of  all 
other  subpoenas,  without  regard  to  the  number 
of  names  inserted  therein.  By  the  last  New 
Orders,  the  fee  on  the  subpoena  duces  tecum 
remains  nearly  the  same,  and  the  fee  of  6s.  &/. 
is  allowed  for  the  praecipe  and  attendance  of 
other  subpoenas,  as  formerly ;  but  this  altera- 
tion is  introduced,  that  if  the  names  exceed 
nine,  an  extra  6*.  &d.  is  allowed ;  if  they  ex- 
ceed eighteen,  a  further  extra  6#.  8d.,  and  so 
Surely  this  is  an  improvement,  since  the 


on. 


solicitor,  instead  of  being  allowed  6s.  Sd.  for 
suing  out  subpoenas  against  twenty-seven  de- 
fendants, is  now  allowed  1/.,  in  addition  to  4d. 
for  the  copies  of  each  writ.  I  admit  that  6*.  Sd. 
for  each  subpoena  would  have  been  a  still  fur- 
ther improvement ;  and  that  if,  with  that  al- 
lowance, the  former  practice  of  only  permit- 
ting one  name  in  each  subpoena  had  been 
sanctioned,  that  as  far  as  such  fee  was  con- 
cerned, it  would  have  been  rendered  as  perfect 
as  is  consistent  with  human  fallibility.  But 
unhappily  for  us,  while  this  fee  was  framing 
the  spectred  axiom  of  modern  cant,  "of  pav- 
ing the  solicitor  for  what  he  really  and  usefully 
does,"  (Legal  Obs.  199.)  flitted  before  the 
reformers,  and  so  they  decided  that  1/.  was 
enough  for  the  clerkly  work  of  preparing  and 
leaving  three  subpoenas. 

The  7th  Order,  which  is  vilified  as  reviving 
the  irregular  and  nonsensical  computation  of 
terms,  is  in  fact  merely  declaratory  of  a  well 
established  practice  regulating  subpoenas,  as 
well  as  some  other  writs  in  Chancery.  This 
mode  of  computation  might  perhaps  be  use- 
fully abolished,  since  the  alteration  of  the  time 
of  the  terms  has  nearly  sheared  thein  of  their 
returns ;  but  the  changes  at  law,  not  the  7th 
Order,  are  the  pilferers. 

It  is  difficult  to  understand  what  your  cor- 
respondent means  by  the  patentee's  gain  by  the 
reform.  By  .the  former  practice,  the  patentee 
received  2s.  6d.  for  a  subpoena,  if  only  one  de- 
fendant was  inserted ;  3*.  6d.  if  two  defendants ; 
4s.  6d.  if  three :  he  now  receives  5*.  6d.  for  a 
subpoena  with  not  more  than  three  names,  or 
1*.  more  than  he  then  received  for  a  subpoena 
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with  three  names ;  from  which  l#.  and  the 
increased  difference  between  the  above  men- 
tioned 2s.  6d.  and  &.  6<J.  (in  the  comparatively 
rare  cases  of  suhptenas  with  less  than  three 
names},  and  the  tee  of  5*.  6V.  now  payable,  is 
to  be  deducted  the  5*.  fee  payable  for  private 
seals,  the  2#.  fee  for  praecipes  left  after  office 
hours,  and  the  increased  charge  formerly  al- 
lowed for  subpoenas  to  testify,  duces  tecum, 
&c. 

The  criticism  on  the  want  of  corsistency 
between  the  act  of  parliament  and  the  last  new 
Orders,  is  in  the  highest  degree  unkind 
Members  of  Parliament  must  have  their  vaca- 
tion, however  hard  it  may  bear  upon  modern 
acts  of  parliament,  requiring  to  be  altered  to 
fit  the  mould  and  fashion  of  the  times.  Had 
the  House  been  sitting,  doubtless  the  act  would 
hare  been  amended  in  conformity  with  the 
new  Orders. 

Your  practitioner's  experience  on  bills  of 
revivor  has  not  enabled  him  duly  to  appreciate 
the  advantage  of  bein£  able  to  revive  without 
the  appearance  of  the  defendant.  Frequent 
abatements  occur,  where  no  further  answer  is 
required,  and  where  the  order  to  revive  places 
the  cause  in  the  same  plight  and  condition  that 
it  was  in  at  the  time  or  the  abatement,  in  which 
cases  the  New  Orders  provide  an  effectual  re- 
medy. 

Tfie  question  of  your  correspondent,  "  Why 
is  a  deaimus  to  take  an  answer  necessary  at 
all/'  and  his  remedy,  proves  that  his  practical 
experience  is  limited  to  the  metropolis.  As 
commissioners  to  take  answers  are  not  required 
to  l>e  professional  men,  they  are  easily  met 
with  in  all  places ;  but  as  masters  extraordi- 
nary are  confined  to  populous  places,  the  ave- 
rage expense  of  procuring  the  meeting  of  two 
masters  extraordinary  would  more  than  double 
that  now  allowed  to  commissioners,  to  say 
nothing  of  the  increased  importance  attached 
to  an  oath  administered  by  commissioners. 

Nothing  can  be  more  unfair  than  your  cor- 
respondent's criticism  on  the  14th  Order.  The 
old  practice  allowed  eight  days  to  a  defendant 
to  consider  whether  he  would  answer  amend- 
ments made  under  an  order  not  requiring  a 
further  answer,*  and  if  at  the  end  of  eight  days 
he  did  not  obtain  an  order  for  time,  which  he 
was  at  liberty  to  do,  the  plaintiff  could  proceed. 
The  New  Orders  confirmed  this  practice,  as  a 
necessary  provision  against  the  allowance  of 
time  (without  order)  to  answer  an  amended 
bill ;  but  instead  of  allowing  an  order  for  time, 
at  the  end  of  the  eight  days  give  the  defendant 
liberty  to  apply  to  the  master.  Surely  this  is 
for  the  better.  The  proposition,  that  it  is  not 
a  common  case  for  a  defendant  improperly  to 
delay  a  plaintiff  by  answering,  although  such 
answer  ne  not  required,  is  not  correct :  but 
the  difficulty  under  the  old  practice  was,  not 
that  the  defendant  unnecessarily  answered  an 
amended  bill,  but  that  he  might  delay  the 
plaintiff  by  obtaining  an  order  for  time  to  an- 
swer, which  did  not  involve  the  necessity  of 
answering ;  and  that  an  unwilling  accounting 
party,  or  a  tortious  possessor,  should  avail 
himself  of  such  a  power,  is  both  consistent 
with  common  sense  and  practice. 


Surely  eight  days  are  enough  to  enable  a 
defendant  to  make  up  Ids  mind  whether  he 
will  answer  amendments ;  and  he  cannot  rea- 
sonably complain  of  the  plaintiff  proceeding 
at  the  end  of  such  time,  if  he  does  not  make 
out  a  case  for  time. 

An  alteration  of  "  names,  dates,  sums,  &c." 
cannot,  as  a  general  rule,  require  to  be  an- 
swered ;  and  if  such  alteration  should  "  in- 
volve important  results,"  as  your  correspond- 
ent suggests,  it  is  better  to  leave  such  a  case 
to  be  remedied  by  special  application,  than  to 
found  a  rule  upon  so  uncommon  an  event. 

Your  correspondent  considers  that  all  orders 
to  amend  should  be  made  on  attendable  war- 
rant; but  the  allowance  of  one  order  as  of 
course,  to  amend  after  answer,  appears  to  offer 
fewer  objections,  both  on  the  score  of  expense 
and  variance  of  decision,  and  as  offering  no 
food  for  appeals. 

It  is  asked,  "  How  will  the  Master  officially 
know  that  he  is  the  Master?"  The  Orders 
expressly  provide  that  the  certificate  marked 
with  the  Master's  name  shall  be  produced  to 
such  Master,  who  is  to  cause  a  minute  thereof 
to  be  taken. 

The  interpretation  put  by  your  correspond- 
ent on  the  18th  Order,  is  harsh ;  and  the  fairer 
way  to  read  the  Order  would  be,  that  if  a  de- 
fendant, not  in  contempt,  without  loss  of  time, 
submits,  instead  of  incurring  the  expense  of 
going  before  the  Master,  he  is  allowed  time 
equal  to  one  order,  as  formerly ;  but  if  he  does 
not  submit,  as  the  case  is  before  the  Master, 
and  no  additional  expense  is  incurred,  that  the 
Master  should  then  decide  what  time  is  proper 
to  be  allowed  to  put  in  a  further  answer. 

A.  M.  C. 


LEGALITY  OF  THE  MUNICIPAL 
CORPORATION  COMMISSION. 


Wk  have  received  a  Pamphlet,  written,  we 
understand,  by  a  Solicitor  in  the  City,  on 
"  the  Corporation  Commission,  and  the  Mu- 
nicipal Companies  of  London,"  (published 
by  Ridgway,)  and  are  induced  to  notice  it, 
not  only  on  its  own  account,  but  because  we 
have  been  requested  by  several  subscribers 
to  insert  the  opinions  of  Counsel  on  the 
question  of  the  validity  of  the  Commission, 
and  the  right  of  the  Commissioners  to  ex- 
tend their  inquiries  to  the  City  Companies. 
In  the  first  place,  we  shall  give  the  Queries 
and  Answers,  and  then  proceed  to  the  sub- 
stance of  the  pamphlet.  The  resistance 
which,  in  some  instances,  has  been  made  to 
the  Commission,  will  probably  be  soon 
brought  before  Parliament ;  and  our  readers 
should  be  in  possession  of  the  arguments  on 
both  sides  of  the  question. 
The     1st    quaere    submitted   to     Counsel 
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was: — Whether  Municipal  Corporations  are 
legally  bound  and  compellable  to  furnish 
the  information  sought  for  by  the  Municipal 
Corporation  Commission,  ana  by  the  first  list 
of  queries  propounded  by  the  Commissioners ; 
and  if  so,  to  what  extent  ? 

The  following  is  Sir  James  Scarlett**  opi- 
nion: 

1  am  of  opinion  that  the  Crown  cannot,  by 
▼irtue  of  the  prerogative  alone,  compel  any 
subject  to  make  communications  or  disclosures 
upon  oath  or  otherwise,  except  in  a  due  course 
oi  the  administration  of  justice.  The  Crown 
may  issue  a  Commission  to  hear  and  determine 
offences  against  the  law ;  and  in  cases  where 
the  Crown  is  visitor  of  Ecclesiastical  Corpora- 
tions or  Hospitals,  it  may  visit  by  special  Com- 
missioners as  well  as  by  the  Chancellor  ;  but 
even  then  the  visitorial  power  mnst  be  called 
into  action,  like  any  other  judicial  power,  by 
the  complaint  of  some  party  grieved,  to  whom 
the  ordinary  means  of  redress  have  been  re- 
fused, or  by  way  of  appeal  from  some  domes- 
tic forum  which  has  exercised  its  judgment 
upon  the  specific  complaint.  But  I  apprehend 
that  a  roving  commission  to  inquire  for  griev- 
ances and  to  compel  answers,  even  in  cases 
where  the  Crown  can  visit  by  Commissioners, 
much  more  in  cases  where  it  cannot,  is  clearly 
contrary  to  law.  As  to  civil  corporations, 
therefore,  I  think  that  they  can  in  no  respect 
be  compelled  to  make  any  answers  to  any 
Commissioners  appointed  by  the  Crown,  touch- 
ing any  of  the  matters  propounded  in  the 
queries,  or  within  the  scope  of  the  Commis- 
sion. There  can  be  no  civil  liberty  where  the 
law  that  protects  the  rights  and  enjoyment  of 
property,  and  of  privileges  or  franchises,  is  not 
administered  in  a  certain  known  course.  Jt  is 
a  principle  of  the  common  law,  which  is  ever 
favourable  to  liberty,  that  the  King  cannot  ad- 
minister justice  except  in  his  Courts,  and  by 
his  Judges  duly  established.  It  is  said  by 
Lord.  Coke,  that  Courts  of.  Equity  exist  only 
by  prescription  or  by  statute;  that  the  common 
law  is  the  inheritance  of  the  subject,  and  there- 
fore, that  though  the  King  may,  by  virtue  of 
his  prerogative,  constitute  a  new  Court  and 
Judges,  to  administer  justice  according  to  the 
common  law,  yet  he  cannot,  without  the  au- 
thority of  Parliament,  constitute  a  new  Court 
of  Equity,  or  a  Court  Ecclesiastic.  It  follows 
that  he  cannot  compel  any  person  to  make 
disclosures,  even  for  the  avowed  purposes  of 
justice,  or  the  redress  of  grievances,  except  in 
the  established  Courts  of  Equity,  or  by  Courts 
administering  justice  according  to  the  com- 
mon law. 

It  is  even  said  by  the  same  high  authority, 
that  the  King  cannot  Iby  law  appoint  Commis- 
sioners to  inquire  only,  and  not  to  determine. 
This  is  certain,  that  by  the  common  law,  which 
is  the  right  of  the  subject,  no  man  can  be 
compelled  to  disclose  any  matter  that  may  ex- 
pose himself  to  peril,  except  in  a  due  course  of 
justice.  It  seems  to  follow  therefore,  that  the 
Crown  cannot  appoint  Commissioners  for  the 
mere  purpose  of  compelling  disclosures  of  any 


kind.     Commissions  for  toquirj  may  be  the 
source  of  much  useful  information  nirai*hed 
voluntarily  j  and  it  has  been  the  usage  to  issue 
such  Commissions  either  under  the  great  seal 
or  under  the  sign  manual,  in  matters  relating 
to  the  departments  of  the  executive  govern- 
ment, which  are  under  the  controul  of  the 
King,  or  to  the  administration  of  justice  gene- 
rally, but,  in  my  opinion,  it  is  not  consistent 
with  the  law  or  the  liberty  of  the  subject,  that 
Commissioners  appointed  by  the  Crown  to  in- 
quire into  matters  of  property  or  franchise,  or 
any  other  matters  or  grievances  of  which  the 
King's  ordinary  Courts  have  cognizance,  should 
be  end  tied  with  a  power  of  compulsion  either 
for  the  disclosure  of  facts  or  the  attendance  of 
witnesses.    The  address  of  the  House  of  Com- 
mons, as  the  law  now  stands,  can  add  nothing 
to  their  validity.    It  is  true  that  the  House  of 
Commons  claims  a  power  to  enforce,  by  means 
of  its  own  privilege,  the  attendance  of  wit- 
nesses, and  the  production  of  papers  and  re- 
cords, before  its  own  committees  of  inquiry ; 
but  it  is  also  true,  that  the  House  of  Com- 
mons cannot  communicate  that  power  to  the 
Crown.    Besides,  the  privilege  of  the  House 
of  Commons  is  not,  like  the  prerogative  of  the 
King,  reducible  to  any  controul  of  a  court  of 
justice,  nor,  perhaps,  to  any  strict  definition, 
and  therefore  it  must  ever  depend  entirely  on 
the  discretion  and  moderation  of  that  assembly, 
whether  that  privilege  shall  be  exercised  for 
the  real  benefit  of  the  people,  or  in  a  manner 
wholly  inconsistent  with  justice  or  liberty,  as 
it  certainly  must  lie  whenever  the  House  of 
Commons  shall  assume  a  jurisdiction  which 
properly  belongs    to   the  ordinary  tribunals. 
The  known  and  lawful  manner  of  inquiry  into 
the  misconduct  of  a  corporation,  or  into  the 
improper  exercise  of  its  franchises,  is  by  infor- 
mation in  the  Court  of  King's  Bench,  which  can 
only  be  granted  upon  some  specific  charge,  or 
to  redress  some  specific  grievance.  But  a  Com- 
mission from  the  Crown  (and  the  same  may  be 
said  of  a  Committee  of  either  House  of  Par- 
liament), for  the  avowed  purpose  of  finding 
out  matters  of  complaint  against  every  corpo- 
ration in  the  kingdom,  if  it  were  armed  with 
compulsory  powers,  would  appear  to  me  liable 
to  all  the  objections  which  were  justly  urged 
against  the  quo  warranto*  of  Charles  II.,  with- 
out even  regarding,  as  they  did,  the  forms  of 
justice. 

The  following  is  Mr.  Follett**  opinion : 

I  am  of  opinion  that  Municipal  Corporations 
are  not  compellable  by  legal  process  to  furnish 
the  information  required  by  the  Commission- 
ers. I  am  not  aware  of  any  legal  or  constitu- 
tional power  vested  in  the  King  which  can  en- 
able him  to  compel  obedience,  on  the  part  of 
any  corporate  body  or  its  officers,  to  Commis- 
sioners appointed  under  such  a  commission  as 
this.  Whatever  information  on  the  subject  of 
their  inquiries  is  furnished  to  them,  will  be  vo- 
luntary on  the  part  of  the  persons  giving  it. 

Mr.  RennaWs  opinion  is  as  follows : 

In  some  cases  where  the  king  hastne  power 


Oh  the  Legality  of  the  Municipal  Corporation  Commission. 


297 


of  visitation,  he  may  appoint  Commissioners 
to  exercise  his  office  of  visitor.    He  is  tbe  vi- 
sitor of  all  civil  corporations,  but  the  only  place 
where  he  can  exercise  this  jurisdiction  is  in 
the  Court  of  King's  Bench.    The  corporation 
complained  of  is  called  upon  in  that  Court  to 
show  how  it  makes  out  its  claim  to  some  spe- 
cified privilege,  or  to  answer  for  alleged  mis- 
behaviour, distinctly  charged  in  a  proceeding 
of  quo  warranto.    1  his  is  the  only  course  by 
which  the  crown  can  legally  call  in  question 
the  rights  exercised,  or  the  acts  dona,  by  a 
civil  corporation.    The  following  passage  ap- 
pears in  Lord  Coke's  "  Second  Institute,"  p. 
280 : — ••  There  were  some  innovators  in  those 
days  that  persuaded  the  king  (Edward  I.)  that 
few  or  none  of  the  nobility,  clergy,  or  com- 
monalty, that  had  franchises  of  the  grants  of 
the  King's  predecessors,  had  right  to  them,  for 
that  they  had  no  charter  to  show  for  the  same, 
for  that  in  truth  most  of  their  charters,  either 
by  length  of  time  or  injury  of  wars  and  insur- 
rections, or  by  casualty,  were  either  consumed 
or  lost :  whereupon  (as  commonly  new  inven- 
tions have  new  ways)  it  was  openly  proclaimed 
that  every  man  that  held   those  liberties  or 
other  possessions  by  grant  from  any  of  the 
king's  progenitors,  should,  before  certain  se- 
lected persons  thereunto  appointed,  show,  quo 
Jure,  quove  nomine  illat  ret  intrant,  &c, ;  where- 
upon many  that  had  long  continued  in  quiet 
possession,  were  taken  into  the  kimj's  hands, 
Eo  quod  nulla  tabella  conttaret"     Sir  Edward 
Coke  adds,  that,  "  at  the  petition  of  the  Lords 
and  Commons  for  a  remedy  against  the  griev- 
ance complained  of,  the  statute  6  th  Eow.  1. 
enacted,  that  in  each  county,  until  the  Court 
of  King's  Bench  came  thither,  or  the  next 
coming  of  the  Justices  in  Eyre,  all  men  should 
quietly  enjoy  their  franchises  which  they  had 
reasonably  used.    Here  it  is  to  be  observed, 
that  this  good  King  and  his, council  in  parlia- 
ment, referred  the  party  grieved  to  a  legal  pro- 
ceeding, which  implieth  that  a  contrary  course 
was  holden  before."     Under  this  statute  (6 
Edw.  I.)  quo  warranto  writs  were  issued  into 
all  the  counties  of  England  to  inquire  concern- 
ing liberties  of  whatsoever  kind,  now  they  were 
held  of  our  Lord  the  King,  "  Cuius  brevis  oc- 
casione  omnes  Archiepiscopi,  Aboates,  Priores, 
Comites,  Barones,  et  caeteri  libere  tenentes 
variis  laboribus  et  expensis  fuerunt    prsegra- 
vati."— (Barrington  on  Statutes,  1809.)  These 
proceedings  being  complained  of  by  the  Lords 
Spiritual  and  Temporal,  and  the  Commons  in 
Parliament,  as  a  matter  of  great  rigour  and  ex- 
tremity (although  in  legal  course),  the  statute 
IS  Edward  1.  was  passed  to  confirm  titles. — 
(Second  Institute,  495.) 

The  letters-patent  to  inquire  into  Corpora- 
tions, give  an  authority  to  the  Commissioners 
to  inquire  into  the  state  and  constitution  of 
Municipal  Corporations,  and,  among  other 
points  of  investigation,  to  inquire  into  the  pri- 
vileges of  the  freemen  and  other  members,  and 
into  the  nature  and  management  of  the  income, 
revenues  and  funds.  These  inquiries  seem  to 
be  as  extensive  as  those  which  the  selected  per- 
sons were  directed  to  make  in  the  reign  of 


Edward  I.     The  method  prescribed  for  exe- 
cuting this  commission  by  summoning  the  of- 
ficers of  the  different  bodies  whom  the  inves- 
tigation affects ;  forcing  disclosures  of  titles,  or 
of  defects  of  title,  by  an  extra-judicial  oath; 
looking  for  abuses  without  a  specific  accusa- 
tion in  legal  form ;  and  by  causing  the  pro- 
duction on  oath,  without  any  cause  depending 
at  the  suit  of  a  party  interested,  of  the  muni- 
ments and  other  writings  of  corporations,  is  as 
wide  a  departure  from  the  ordinary  course  of 
law,  as  the  proceeding  censured  by  Sir  Ed- 
ward Coke ;    and  this  Commission,  like  the 
appointment  of  the  "  persons  selected,'9  wants 
the  authority  of  an  act  of  parliament.     The 
right  of  the  Crown  to  grant  commissions  is 
not  an  unlimited  prerogative.     It  is  said  in 
Lord  Coke's  Fourth  Institute,  163,  •'  All  com- 
missions of  new  invention  are  against  law  until 
they  have  allowance  by  act   of  parliament. 
Commissions  of  novel  inquiries  are  declared  to 
be  void  (stat.  18  Edw.  3,  c.  1.)     Commissions 
to  assay  weights  and  measures,  being  of  new 
invention,  are  declared  to  be  void,  and  that 
such  commissions  should  not  be  after  granted 
(statute  18  Edw.  3,  c.  4.)  In  12  Coke's  Reports, 
31,  it  is  reported  that  commissions  under  the 
Great  Seal  were  directed  to  divers  Commis- 
sioners in  Bedfordshire,  Buckinghamshire,  and 
other  counties,  to  inquire  of  depopulation  of 
houses,  converting  of  arable  land  into  pasture, 
&c .;  but  the  Commissioners  should  not  have 
any  power  to   hear  and   determine  the  said 
offences,  but  only  to  inquire  of  them ;  and  by 
colour  of  these  commissions  the  Commissioners 
returned  presentments  into  Chancery;    and 
after,  in  Trinity  term  5  Jac,  it  was  resolved 
by  the  two  Chief  Justices,  and  by  seven  other 
of  the  Judges,  that  the  said  Commissions  were 
against  law  ;  among  other  reasons  "  for  this, 
that  it  was  only  to  inquire,  which  is  against 
law ;  for  by  this  a  man  may  be  unjustly  ac- 
cused by  perjury,  and  he  shall  not  have  any 
remedy ;    for  this,  that  it  is  not  within  the 
statute  5  Eliz.  c  9,  (for  the  punishment  of  per- 
jury) ;  also  the  parties  may  be  defamed,  and 
shall  not  have  any  traverse  to  it/'    It  seems  to 
me  that  the  commission  in  regard  to  which  my 
opinion  is  required,  is  liable  to  the  above  ob- 
jections, and  under  the  sanction  of  the  pre- 
ceding authorities,  I  think  it  is  against  law. 
This  commission  does,  I  think,  differ  essen- 
tially from  the  Commission  to  inquire  into  the 
practice  of  the  Court  of  Chancery,  and  from 
the  other  commissions  to  inquire  into  the  state 
of  the  law  in  England  and  in  the  colonies.    It 
is  of  the  nature  of  a  judicial  inuuiry,  where 
privileges,  property,     the    administration    of 
trusts,  and  personal  conduct  are  put  in  ques- 
tion without  any  suit  or  action  depending.    It 
appears  to  me,  that  as  the  Commissioners  of 
Naval  Inquiry  were  appointed  by  statute  (43 
Geo.  3.  c.  16),  and  the  Commissions  of  In- 
quiry into  Charities  and  the  management  of 
Charitable  Funds  were  issued  under  the  autho- 
rity of  acts  of  parliament,  the  present  commis- 
sion also  had  need  of  the  sanction  of  an  act 
of  parliament. 

[To  be  continued.'] 
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SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XLII. 


ACKNOWLEDGMENTS   UNDEK   THE    FINES   AND 
RECOVERIES   ACT. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

I  observe  your  last  number,  18th  January, 
contains  the  rules  promulgated  by  the  Court 
of  Common  Pleas,  founded  upon  the  "  Act  for 
the  Abolition  of  Fines  and  Recoveries,"  &c. ; 
by  the  first  of  which  rules  it  is  ordered  that  the 
certificate  mentioned  in  the  84  th  section  of  the 
act  shall  state  the  "  parish  or  several  parishes, 
and  place  or  places,"  in  which  the  premises 
comprised  in  the  indenture  set  forth  in  such 
certificate  are  situate. 

A  few  days  ago,  having  prefaced  a  certificate 
with  the  addition  as  to  parishes  required  by 
this  rule,  I  attended  before  the  Sitting  Master, 
at  the  public  office,  Southampton  Buildings, 
with  a  married  lady,  to  have  a  deed  acknow- 
ledged under  the  act.  Upon  tendering  the 
certificate  the  Master  immediately  objected  to 
sign  it,  solely  on  account  of  this  addition, 
saying  he  had  no  evidence  of  the  fact  as  to 
parishes,  and  without  such  evidence  it  was  im- 
possible he  could  conscientiously  make  the 
required  certificate.  The  description  of  the 
premises  in  the  deed  of  conveyance  was  silent 
as  to  parishes,  and  it  is  well  known  that  such 
particulars  are  by  no  means  universally  inserted 
in  the  parcels.  Neither  the  act  nor  the  rules 
give  the  Master,  Commissioner,  &c.  any  assist- 
ance in  this  respect ;  and  after  a  long  discus- 
sion, the  difficulty  was  overcome  by  my  making 
an  addition  to  my  affidavit  verifying  'the  certi- 
fiate,  and  stating  therein,  which  I  was  able  to 
do  of  my  own  knowledge,  the  several  parishes 
in  which  the  premises  were  situate.  Upon 
this  evidence  the  Master  granted  his  certifi- 
cate. 

I  beg  here  to  disclaim  all  complaint  of  the 
Master,  whose  scruples  appear  to  me  perfectly 
reasonable,  and  who  seemed  very  ready  and 
desirous  to  discover  and  adopt  a  mode  of  ob- 
viating the  objection.  But  now  are  similar 
objections,  if  raised  hereafter,  to  be  overcome  ? 
The  solicitor  may  not  always  be  equally  pre- 
pared, and  to  delay  the  acknowledgment  till 
the  requisite  evidence  be  procured  may  be 
attended  with  the  greatest  inconvenience,  and 
perhaps  entirely  frustrate  the  objects  of  the 
parties.  It  may  be  concluded,  that  to  name 
the  place  in  which  the  premises  are  situate  is 
not  sufficient,  as  the  rule  is  in  the  conjunctive, 
"  parish  or  several  parishes,  and  place  or 
places."  O. 


REAL   PROPERTY    LIMITATION   ACT,  3  &  4 

W.  4.  c.  27. 
To  the  Editor  of  the  Legal  Observer 

A  right  of  entry  is  merely  a  right  to  bring 
an  action  of  ejectment  within  t%venty  years, 
after  which  a  real  action  or  writ  of  rujht  wa$ 
the  proper  remedy,  the  claimant  having  lost 
his  right  of  entry,  retaining  his  right  of  (real) 
action. 

This  act  produces,  I  submit,  the  following 
results :  that  an  abstract  shewing  a  twenty  year*9 
title  by  a  wrongful  seisin,  under  an  uninter- 
rupted possession,  adverse  to  the  right  owner, 
is  at  present  conclusive  upon  a  purchaser,  and 
he  is  bound  to  accept  the  same,  unless  the  real 
owner's  right  of  entry  has  been  barred  by  de- 
scent cast,  discontinuance,  or  warranty,  during 
such  twenty  years  (».  e.  after  31st  Dec.  1813). 
But  if  on  31st  Dec.  1834,  he  has  no  right  of 
entry  (§  37),  he  mav  bring  real  action,  or  writ 
of  right,  until  1st  June  1836,  notwithstanding 
twenty  years  expired,  and  during  this  interval 
a  purchaser  is  entitled  to  the  production  of  a 
sixty  years'  title. 

(i.)  This  act  declares  that  after  the  3HtDec. 
1833,  no  person  shall  bring  an  nction  to  recover 
any  land  but  within  twenty  years  next  after  his 
right  shall  have  first  accrued,  §  2 ;  nor  a  suit  in 
equity,  §  24. 

(2.)  Sec.  36  abolishes  real  actions— (i.  *.) 
writs  sur  disseisin  (and  more  than  fifty  other 
antediluvians)— after  31st  Dec.  1834. 

t3.)  By  §37,  any  person  not  having  aright 
of  entry  on  31st  Dec.  1834,  (i.  e.  if  it  be  barred 
by  descent  cast,  &c.  §  38)  may,  before  1st  June 
1835,  bring  writ  of  right,  notwithstanding- 
twenty  vears  expired. 

(4  j  %  §  38,  when  on  1st  June  1835,  right 
of  entry  shall  be  taken  away  by  descent  c«$t, 
fyc.  real  actions  may  be  brought  after  June 
1835,  but  within  twenty  years— (i.  e.)  before  1st 
June  1855. 

(5.)  Sec.  39  abolishes  the  legal  effect  of 
descent  cast,  discontinuance,  and  warranty, 
happening  after  the  31st  Dec.  1833. 

1833.  )  No  person  after  this  day  shall 
31st  Dec.  }  bring  an  action  "but  within  twenty 

(§  2.)     S  years  next  after  right  first  accrued- 

o.18??'     ?     On    to'18  day  real   actions  are 
3!rto?xC"  i  abolished. 

Q§  OO.)       J 

Nevertheless,  though  atolished,  they  may  (in 
certain  cases)  be  brought  till  1st  June  1835, 
notwithstanding  twenty  years  expired.  §  37. 
*>  Nevertheless,  when  on  thia  day 
1835.  f  right  of  entry  shall  be  taken  away 
it  June  A  by  descent  cast,  &c.  real  actions 


1st 


(§  38.)   I  {though  abolished)  may  be  brought 
)  after  this  day  (within  twenty  years). 

1.  6.  U. 
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NEW  RULES  OF  THE  COMMON 

PLEAS  UNDER  THE  FINE 

AND  RECOVERY  ACT. 


REGULJB   GENERALES. 

Hilary  Term,  1834. 

Whereas  it  has  been  found  expedient  to 
make  alterations  in  the  General  Rules  made 
in  Michaelmas  term  last  by  this  Court,  for 
the  purpose  of  carrying  into  effect  the  statute 
passed  in  the  3rd  and  4th  years  of  the  reign  of 
His  present  Majesty,  cap.  74,  entituled  "  An 
Aci  for  the  Abolition  of  Fines  and  Recoveries, 
and  for  the  substitution  of  more  simple  modes 
of  Assurance." 

And  whereas  it  is  necessary  to  make  or- 
ders touching  the  amount  of  the  reasonable 
fees  and  charges  to  be  taken  by  the  several 
persons  appointed  to  carry  the  powers  of  the 
said  act  into  execution  ;  and  it  will  be  conve- 
nient that  all  the  orders  and  regulations  made 
by  the  Court  under  the  said  act  should  be  con- 
tained in  the  same  rule : — 

Now  it  is  hereby  ordered,  that  the  said 
General  Rules  be  and  the  same  are  hereby  re- 
voked :  Provided  that  this  present  Rule  shall 
not  be  construed  in  any  respect  to  invalidate 
any  proceedings  which  before  the  1st  day  of 
March  next  ensuing,  shall  have  been  taken 

Sursuant  to  the  direction  of  the  said  Rules  of 
lichaelmas  term  last. 

And  it  is  hereby  further  ordered, 
that  where  any  acknowledgment  shall  be  made 
by  any  married  woman  of  any  deed  under  and 
by  virtue  of  the  said  act,  before  Commissioners 
appointed  under  the  said  act,  one  at  least  of 
the  said  Commissioners  shall  be  a  person  who 
is  not  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  such  acknowledg- 
ment or  concerned  therein,  as  attorney,  solici- 
tor, or  agent/  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned. 

And  it  is  further  ordered,  that  before 
the  Commissioners  shall  receive  such  acknow- 
ledgement, they  or  in  case  one  of  them  shall 
be  interested  or  concerned  as  aforesaid,  then 
such  one  of  them  as  shall  not  be  so  interested 
or  concerned  do  inquire  of  every  married  wo- 
man separately  and  apart  from  her  husband, 
and  from  the  attorney  or  solicitor  concerned 
in  the  transaction,  whether  she  intends  to  give 
up  her  interest  in  the  estate  to  be  passed  by 
such  deed,  without  having  any  provision  made 
for  her  in  lieu  of,  or  in  return  for,  or  in  con- 
sequence of  her  so  giving  up  such  interest ; 
and  where  such  married  woman  in  answer  to 
such  inquiry  shall  declare  that  she  intends  to 
give  up  such  her  interest  without  any  provision, 
and  the  said  Commissioners  shall  have  no 
reason  to  doubt  the  truth  of  such  declaration 
and  shall  verily  believe  the  same  to  be  true, 
then  they  shall  proceed  to  receive  the  said 
acknowledgment ;  but  if  it  shall  appear  to  them 
or  to  such  one  of  them  as  aforesaid,  that  it  is 
intended  that  provision  is  to  be  made  for  any 
such  married  woman,  then  the  Commissioners 
shall  not  take  her  acknowledgment  until  they 


are  satisfied  that  such  provision  has  been  ac- 
tually made  by  some  deed,  or  writing  produced 
to  them,  or  if  such  provision  shall  not  have 
been  actually  made  before,  then  the  Com- 
missioners shall  require  the  terms  of  such  in- 
tended provision  to  be  shortly  reduced  into 
writing,  and  shall  verify  the  same  by  their  sig- 
natures in  the  margin,  at  the  foot,  or  at  the 
back  thereof. 

And  it  is  hereby  further  ordered, 
that  the  affidavit  verifying  the  certificate  to  be 
made  pursuant  to  the  said  act,  and  which  cer- 
tificate shall  be  in  the  form  contained  in  the 
said  act  shall  (except  in  such  cases  where  the 
acknowledgment  shall  be  taken  elsewhere 
than  in  England,  Wales,  or  Berwick-upon- 
Tweed,)  be  made  by  some  practising  attorney 
or  solicitor,  of  one  of  the  Courts  at  West- 
minster, or  of  one  of  the  counties  palatine  of 
Lancaster  or  Durham,  and  that  in  all  cases  it 
shall  be  deposed  in  addition  to  the  verification 
of  the  saict  certificate,  that  the  deponent,  (or 
if  more  than  one  person  join  in  the  affidavit,) 
that  one  or  more  ot  the  deponents  knew  the  per- 
son or  persons  making  such  acknowledgment  j 
and  that  at  the  time  of  making  such  acknowledg- 
ment, the  person  or  persons  making  the  same 
was  or  were  of  full  age  and  competent  under- 
standing :  and  that  one  at  least  of  the  Com- 
missioners taking  such  acknowledgement,  to 
the  best  of  his  deponent's  knowledge  and  be- 
lief, is  not  in  any  manner  interested  in  the 
transaction  giving  occasion  for  the  taking  of 
such  acknowledgment,  or  concerned  therein, 
as  attorney,  solicitor  or  agent,  or  as  clerk  to 
any  attorney,  solicitor  or  agent  so  interested 
or  concerned ;  and  that  the  names  and  resi- 
dences of  the  said  Commissioners;  and  also 
the  place  or  places  where  such  acknowledg- 
ment or  acknowledgments  shall  be  taken  shall 
be  set  forth  in  such  affidavit :  and  that  previ- 
ously to  such  acknowledgment  being  taken, 
the  deponent  had  inquired  of  such  married 
woman,  (or  if  more  than  one,  of  each  of  such 
married  women,)  whether  she  intended  to 
give  up  her  interest  in  the  estate  to  be  passed  ? 
and  also  the  answer  given  thereto ;  and  where 
any  such  married  woman  in  answer  to  such 
inquiry  shall  declare  that  she  intends  to  give 
up  her  interest  without  any  provision,  the  de- 
ponent shall  state  that  he  nas  no  reason  to 
doubt  the  truth  of  such  declaration,  and  he 
verily  believes  the  same  to  be  true.  And 
where  any  provision  has  been  agreed  to  be 
made,  the  deponent  shall  state  that  the  same 
has  been  made  by  deed  or  writing,  or  if  not 
actually  made  before,  that  the  terms  of  the 
intended  provision  have  been  reduced  into 
writing,  which  deed  or  writing  he  verily  be- 
lieves nas  been  produced  to  the  said  (Judge,) 
(Master,  or)  Commissioners. 

And  it  is  heresy  further  ordered, 
that  the  affidavit  shall  state  the  parish  or  seve- 
ral parishes,  or  place  or  several  places,  and 
the  county  or  counties  in  which  the  several 
premises  wherein  any  such  married  woman 
shall  appear  to  be  interested  shall  by  deed  be 
described  to  be  situate. 

And  it  is  hereby  further  ordered. 
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that  the  affidavit  shall  be  In  the  form  hereunto 
annexed,  subject  to  such  variations  as  the  cir- 
cumstances of  the  case  shall  render  necessary, 
or  8ti ch  affidavit  may  be  made  where  it  is 
found  convenient  by  one  of  the  said  Com- 
missioners, with  such  variation  in  the  form 
thereof  as  shall  be  necessary  in  that  behalf. 

And  it  is  hereby  further  ordered, 
that  the  certificates  and  affidavits  verifying  the 
same  shall,  withiu  one  month  from  the  mak- 
ing the  acknowledgment,  be  delivered  to  the 
proper  officer  appointed  under  the  said  act; 
and  that  the  officer  shall  not  after  that  time 
receive  the  same  without  the  direction  of  the 
Court  or  a  Judge. 

And  it  is  hereby  further  ordered, 
that  the  fees  or  charges  to  be  paid  for  the 
copies  delivered  by  the  Clerks  of  the  Peace,  or 
their  deputies,  or  by  the  officer  of  the  said 
Court,  and  for  taking  acknowledgments  of 
deeds,  and  for  examining  married  women, 
and  for  the  proceedings,  matters  and  things 
required  by  the  said  act  to  be  had,  done  and 
executed,  for  completing  and  giving  effect  to 
such  acknowledgements  and  examinations, 
shall  be  as  follows : — 

£.  s.  d 
To  a  Judge  or  Master  for  taking 
the  acknowledgment  of  every 
married  woman,  of  which  7'-  6Vr. 
will  be  paid  in  the  case  of  a  Judge 
to  his  clerk,  and  the  residue  there- 
of will  be  paid  over  to  the  Trea- 
sury ;  and  m  case  of  a  Master, 
the  whole  will  be  paid  over  to  the 
Treasury,  or  the  Fee  Fund  Ac- 
count ot  the  Court  of  Chancery.  1  6  8 
To  the  two  perpetual  Commission- 
ers for  taking  the  acknowledg- 
ment of  every  married  woman, 
when  not  required  to  go  further 
than  a  mile  from  their  residence, 
being  13*.  4d.  foi  each  Commis- 
sioner            1      6    8 

To  each  Commissioner,  when  re- 
quired to  go  more  than  one  mile, 
but  not  exceeding  three  miles, 
besides  his  reasonable  travelling 

expenses 1       10 

To  each  Commissioner,  where  the 
distance  required  shall  exceed 
three  miles,  besides  his  reasona- 
ble travelling  expenses    ...    2      20 
To  the  Clerk  of  the  Peace,  or  his 

deputy,  for  every  search  ...  0  10 
To  tne  same,  for  every  copy  of  a 
list  of  Commissioners,  provided 
such  list  shall  not  exceed  the 
number  of  100  names  ....  0  50 
To  the  same,  for  every  further  com- 
plete number  of  50  names,  an 

additional 0      2    6 

To  the  officer,  for  every  search      .0      10 
To  the  same,  for  every  official  copy 

of  the  certificate 0      2    6 

To  the  same,  for  every  official  copy 
of  a  list  of  Commissioners,  pro- 
vided such  list  shall  not  exceed 
the  number  of  100  names      .     .    0      5    0 


To  the  same,  for  every  further  com- 
plete number  of  50  names  ad- 
ditional       0      2    6 

To  the  same,  for  preparing  every 
special  commission,  including  a 
fee  of  5s.  to  the  clerk  of  the 
Chief-Justice  or  other  Judge  for 

the  fiat 0    15    0 

To  the  same,   for  examining  the 
certificate  and  affidavit,  and  filing 
and  indexing  the  same,  as  requir- 
ed by  the  said  act  of  the  3rd  and 
4th  William  4,  cap.  74.        ..050 
And  it  is  hereby   further  ordered, 
that  the  fees  and  charges  to  be  paid  for  the 
entries  of  deeds,  required  by  the  said  act  to  be 
entered  on  the  court  rolls  of  manors,  and  for 
indorsements  thereon,  and  for  taking  the  con- 
sents of  the  protectors  of  settlements  of  land 
held  by  copy  of  court  roll,  where  such  con- 
sents shall  not  be  given  by  deed,  and  for  tak- 
ing surrenders,  by  which  dispositions  shall  be 
made  under  the  said  act,  by  tenants  in  tail  of 
lands  held  by  copy  of  court  roll,  and  for  en- 
tries of  such  surrenders,  or  the  memorandums 
thereof,    on    the    court    rolls,    shall    he   as 
follows : — 

£.    s.  d. 
For  the  indorsements  on  the  deed 
of  the  memorandum  of  produc- 
tion, and  memorandum  of  entry 
on   court  rolls,  to  be  signed  by 
the    Lord    Steward  or  Deputy 
Steward,    each   indorsement  of 
memorandum,  5*.  together  .    .    0    10    0 
For  the  entries  on  the  court  rolls 
of  deeds,  and  the  indorsements 
thereon,  at  per  folio  of  72  words    0      0    6 
For  taking  the  consent  of  each  pro- 
tector of  settlement  of  lands      .    0    13    4 
For  taking  the  surrender  by  each 

tenant  in  tail  of  lands    ...    0     13    4 
For  entries  of  such  surrenders,  or 
the  memorandums  thereof,  on 
the    court  rolls,  at  per  folio  of 

72  words 0      0    6 

N.  C.  Tindal. 
J.  A.  Park. 
J.  B,  Bosanqcet. 
£.  H.  Alderson. 

Form  of  Affidavit  verifying  the  Certificate 
of  Acknowledgment  token  in  pursuance  of  the 
Act  of  Parliament  %  to  he  made  by  some  practis- 
ing attorney  or  solicitor,  and  to  be  sworn  be- 
fore a  Judge  of  the  Court  of  Common  Pleas9 
or  a  Commissioner  appointed  for  taking  AJi- 
davits  in  the  said  Court. 

In  the  Common  Pleas — 
A.  B.  of  in  the  of  , 

gentleman,  one  of  the  attornies  {or  solicitors) 
of  the  Court  of  ,  maketh  oath  and 

saith,  that  he  knows  the  wife  of 

,  in  the  certificate  hereunto  annexed 
mentioned,  and  that  the  acknowledgment 
therein  mentioned  was  made  by  the  said 

,  and  the  certificate  signed  by  the  Judge 
or  Master,  or  by  A.  B.  of,  etc.  and  C.  D.  of, 
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&c.  the  Commissioners  in  the  said  certificate 
mentioned  on  the  day  and  year  therein  men- 
tioned, at  in  the  of  , 
in  the  presence  of  this  deponent,  and  that  at 
the  time  of  making  such  acknowledgment  the 
said  was  of  full  age  and  compe- 
tent understanding,  and  that  the  said 
knew  the  said  acknowledgment  was  intended 
to  pass  her  estate  in  the  premises,  respecting 
which  such  acknowledgment  was  made.  [And 
this  deponent  further  saith,  that  to  the  best  of 
this  deponent's  knowledge  and  belief,  neither 
of  the  said  Commissioners  is  (or  the  said  A.  B. 
or  the  said  C.  D.  one  of  the  said  Commissioners 
is  not)  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  such  acknowledg- 
ment, or  concerned  therein  as  attorney,  soli- 
citor, or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent,  so  interested:  or  con- 
cerned.*^ And  this  deponent  further  saith. 
that  previous  to  the  said  (the  married 
woman)  making  the  said  acknowledgment,  he 
this  deponent  inquired  of  the  said 
(the  married  woman)  or  if  more  than  one,  of 
each  of  them  the  said  and  , 
(the  married  Women),  whether  she  intended  to 
give  up  her  interest  in  the  estates,  in  respect  of 
which  such  acknowledgment  was  taken  with- 
out having  any  provision  made  for  her  in  lieu 
of  or  in  return  for,  or  in  consequence  of  her 
so  giving  up  her  interest  in  such  estates,  and 
that  in  answer  to  such  inquiry  the  said 
(the  married  woman)  declared  that  she  did 
intend  to  give  up  her  interest  in  the  said 
estates,  without  having  any  provision  made  for 
her  in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  such  her  interest ; 
of  which  declaration  of  the  said  (the 
married  woman)  this  deponent  has  no  reason 
to  doubt  the  truth,  and  verily  believes  the  same 
to  be  true,  or  declared  that  a  provision  was  to 
be  made  for  her  in  consequence  of  her  giving 
up  such  her  interest  in  the  said  estates.  And 
this  deponent  lastly  saith  that  before  her  ac- 
knowledgment was  so  taken,  he  was  satisfied, 
and  does  now  verily  believe  that  such  provi- 
sion has  been  made  by  deed  or  writing,  or  that 
the  terms  thereof  have  been  reduced  mto  writ- 
ing, and  that  such  deed  or  writing  has  been  pro- 
duced to  the  said  Judge,  Master,  or  Commis- 
sioners. And  lastly  this  deponent  saith  that  it 
appears  by  the  deed  acknowledged  by  the  said 
(the  married  woman)  that  the  pre- 
mises wherein  she  is  stated  to  be  interested  are 
described  to  be  in  the  parish  or  place  of 

,  or  parishes  or  places  of  and 

,  in  the  coanty  of  ,  or  coun- 

ties of  ,  (as  the  case  may  be). 

Sworn,  &c. 

N.  B.— When  the  whole  of  the  facts  cannot 
be  spoken  to  by  one  deponent,  variations  may 
be  made  to  enable  more  than  one  deponent  to 
state  their  respective  parts  of  the  affidavit. 


*  This  paragraph  within  brackets  is  to  be 
omitted  when  acknowledgment  taken  by  a 
Judge  or  Master. 


SUPERIOR  COURTS. 


&£nn;*jf  Stnrfj  ftractfet  Court. 

DISTRINGAS. — UNIFORMITY  OP   PROCESS  ACT. 

When  the  proper  number  of  calls  to  serve  the 
summons  map  be  made,  in  order  to  entitle 
the  plaintiff  to  a  distringas. 

On  application  for  a  distringas,  it  appeared 
that  the  two  last  calls  had  been  made  on  the 
same  day,  but  the  copy  of  the  summons  had 
been  left  at  the  third  call.  Previous  explana- 
tions had  been  made  at  all  the  three  calls  of 
the  object  of  calling,  and  appointments  were 
made  for  the  two  last  calls. 

Parke,  J. — The  writ  may  issue.  The  fact  of 
the  two  last  calls  being  in  one  day  makes  no 
difference,  so  it  appears  that  the  defendant  is 
purposely  keeping  out  of  the  way. 

Rule  granted.— White  v.  Western,  H.  T. 
1834.    K.  B.  P.  C. 


UNIFORMITY  OF  PROCB8S  ACT. — WRIT  OP 

DETAINER. 

The  terms  of  the  writ  of  detainer,  the  form 
of  which  is  given  in  the  schedule  of  the 
2Sf3W.4.c.  39,  the  Uniformity  of  Pro- 
cess Act,  must  be  strictly  pursued. 

In  this  case  the  defendant  had  been  render* 
ed  to  the  custody  of  the  marshal  of  the  King's 
Bench,  at  the  suit  of  several  plaintiffs.    The 

Slaintiff  in  the  present  action  caused  a  writ  of 
etaincr  to  be  lodged  with  the  marshal  for  561. 
It  was  directed  "  To  the  Marshal  of  our  pri- 
son of  the  Marshal  sea."  The  form  of  the 
direction  of  the  writ  in  the  schedule  of  the 
2  &  3  W.  4.  c.  39,  is,  "  To  the  Marshal  of  the 
Ma  renal*  ea  of  our  Court  before  us." 

A  rule  nisi  was  obtained,  on  the  Dart  of  the 
defendant,  for  setting  aside  this  writ,  on  the 
ground  of  its  not  pursuing  the  form  given  in 
the  schedule  of  the  act  of  parliament,  under 
which  the  proceeding  had  been  taken.  For 
any  thing  that  appeared  the  writ  might  be  in- 
tended to  be  directed  to  the  keeper  of  the  pri- 
son of  the  Palace  Court.  Not  alone,  there- 
fore, was  not  the  form  pursued  as  required  by 
the  statute,  but  it  woula  tend  to  mislead. 

On  shewing  cause,  it  was  contended  that 
the  form  in  the  schedule  had  been  pursued  in 
substance,  although  not  with  perfect  verbal 
accuracy.  No  one  could  imagine  that  the 
writ  was  directed  to  the  keeper  of  the  gaol  of 
the  Palace  Court,  for  the  direction  to  that 
olncer  was,  "To  the  bearers  of  the  Virges  of 
our  household  the  officers  and  ministers  of  our 
Court  of  our  Palace  of  Westminster,  and  every 
of  them." 

Littledale,  J.  consulted  two  of  the  Judges  of 
the  King's  Bench,  and  then  stated  that  they, 
as  well  as  himself,  were  of  opinion  that  the 
form  of  the  writ  must  be  strictly  pursued,  and 
therefore  that  the  writ  must  be  set  aside. .  The 
present  rule  must  therefore  be  discharged. 

Rule  discharged.  —  Storr  and  another  v. 
Mount,  a  prisoner,  M.  T.  1833.    K.  B.  P.  C 
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©r  chequer. 


JUDGE  8  ORDER. — ATTORNEY  AND  CLIENT. — 

ATTACHMENT. 

In  what  case*  the  Court  will  not  grant  an 
attachment  against  an  attorney  for  deliver- 
ing an  account,  although  it  is  suggested 
that  the  account  is  not  correct. 

In  this  case,  an  application  was  made  for  an 
attachment  against  a  certain  attorney,  on  the 
ground  of  hi  not  having  obeyed  a  rule  of 
Court  m  the  delivery  of  a  direct  account  of 
all  monies  received  by  him  on  account  of  a 
certain  action,  and  otherwise.  The  order  had 
been  made  a  rule  of  Court,  and  in  obedience 
to  it,  an  account  was  furnished  by  the  attorney 
to  the  applicant.  The  present  application  was 
made  on  the  ground  that  certain  sums  and 
certain  goods  had  been  received  by  the  attor- 
ney, but  of  which  no  mention  had  been  made 
in  the  account  rendered.  The  whole  account 
was  required  to  be  furnished  by  the  Judge's 
order,  which  had  been  made  a  rule  of  Court. 
The  attorney  was  in  contempt. 

Per  Curiam. — There  is  no  instance  of  the 
Court  granting  au  attachment  except  in  cases 
of  wilful  contempt.  It  does  not  appear  here 
that  the  attorney  has  wilfully  disobeyed  the 
order.  The  rule  is  not  so  framed  as  to  require 
that  the  attorney  should  give  credit  for  the 

foods  he  may  have  received  from  his  client 
'he  rule  prayed  for,  therefore,   cannot  be 
granted. 

Rule  refused. — Ex  parte  Lawrence,  M.  T. 
1833.    Excheq. 


DEMURRER. — SCIRE  FACIAS. — BILL. 

Where  it  is  no  ground  of  general  demurrer, 
that  the  process  of  the  plaintiff  is  misstated 
in  the  declaration. 

la  this  case,  which  was  a  general  demurrer 
to  a  declaration  in  scire  facias  against  bail,  the 
ground  of  demurrer  was,  that  it  was  stated  in 
the  declaration  that  this  was  a  proceeding  by 
bill.  It  was  contended,  in  support  of  the  de- 
murrer, that  as  now  the  Court  had  no  juris- 
diction by  bill,  and  there  being  no  bill  in 
scire  facias,  the  declaration  was  bad. 

On  the  other  hand,  it  was  contended,  that 
such  an  objection  was  of  no  avail  on  general 
demurrer. 

Per  Curiam. — By  looking  on  the  old  record 
it  appears  that  the  statement  at  the  beginning 
of  the  declaration  of  a  complaint  by  bill,  is 
impertinent ;  for,  as  on  reading  it,  it  does  not 
appear  to  be  a  bill,  that  statement  may  be  dis- 
carded as  surplusage.  By  so  discarding  it,  the 
declaration  is  free  from  objection.  We  do  not 
say  that  advantage  might  not  have  been  taken 
of  this  misstatement,  on  special  demurrer. 
But  looking  at  the  whole  declaration,  and  the 
subsequent  part  of  the  record,  there  is  suffi- 
cient to  shew  that  this  is  a  proceeding  by 
scire  facias,  and  not  by  bill. 

Judgment  for  the  plaintiff. — Darlington  v. 
Gurneu,  M.  T.  1833.    Excheq. 


SITTINGS    IN    CHANCERY, 
After  Hilary  Term,  1834. 


Thursday    - 

Friday 
Saturday    - 

Monday 
Tuesday     - 
Wednesday 

Thursday  - 

Friday 
Saturday    - 
Monday     - 
Tuesday 
Wednesday 

Thursday   - 

Friday 
Saturday    - 
Monday 
Tuesday     - 
Wednesday 

Thursday   - 

Friday 
Saturday    - 
Monday 
Tuesday 
Wednesday 

Thursday    - 

Friday 
Saturday     - 
Monday  |    - 
Tuesday 
Wednesday 

Thursday    • 

Friday 


peals. 


LORD    CHANCELLOR. 

Feb.  13  |  The  First  Seal. 

-  14 

:    }*  (feJiearinga  and  Ap- 

-  18 
.    19. 

-  20  |  The  Second  Seal. 

-  2K- 

-  22  I 

04  I  Re-hearings  and  Ap- 

l    25  f     V***' 

-  26J 

-  27  I  Third  Seal. 

March  1 1  Re-hearings  and  Ap- 
4  f    peals.   , 

:  {J 

-  6  I  Fourth  Seal/ 

iq  I  Re-hearings  and  An- 
I    11  f     J****- 

-  12J 

-  13  I  Fifth  Seal. 

-  14-j 

I  -  I  Re-hearings  and  Ap- 
"    18  f     pe*to- 

-  19J 

-  20  J  Sixth  Seal. 

-  21  I  Petitions. 


His  Lordship  will  hear  Appeals  at  Lincoln's 
Inn,  on  such  days  as  his  Lordship  may  fix  pre- 
vious to  the  first  Seal. 


TICS   CHANCELLOR. 

Thursday  February  13  I  The  First  Seal. 

Friday 
Saturray    - 
Monday 
Tuesday 
Wednesday 

-  141 

-  ,15  I  Pleas,    Demurrers, 

-  17  >    Exceptions,    Fur- 

-  18  1      ther  Directions,  and 

-  19  J      Causes.  - 

Thursday   - 

-    20  |  Second  Seal. 

Friday 
Saturday    - 
Monday 
Tuesday     - 
Wednesday 

-  21-* 

-  22  1  P"ea  -,    Demurrers, 

-  24  y    £  vceptions,     Fur- 

-  25  |     iher  Directions  and 
•    26J      Causes. 

Thursday   - 

-    27  |  Third  Seal. 
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Friday 
Saturday     - 
Monday     '- 
Tuesday 
Wednesday 

Thursday    - 

Friday 
Saturday     - 
Monday 
Tuesday 
Wednesday 

Thursday  - 

Friday 
Saturday     - 
Monday 
Tuesday 

Wednesday 
Thursday    - 
Friday 


-  28-| 

March  1    Pleas,   Demurrers, 

3  >    Exceptions,    Fur- 

4  [      ther  Directions,  and 
b)      Causes. 

.      6  |  Fourth  Seal. 

8    Pleas,    Demurrers, 

-  10  y    Exceptions,    Fur- 

-  1 1  [     ther  Directions,  and 

-  12  J      Canses. 

-  13  |  Fifth  Seal. 

-  15    Pie  is,    Demurrers, 

-  17  >    Exceptions,    Fur- 

-  18  [     ther  Directions,  and 

-  19  J      Causes. 

-  20  |  The  Sixth  Seal. 
•    21  j  Petitions. 


KING'S  BENCH  SITTINGS, 
After  Hilary  Term,  1834. 


Middlesex. 

COMMON  JURIE8. 


Saturday 
Tuesday 


-    February  1 
4 


SPECIAL  JURIES. 


Wednesday 
Tuesday 


-    February  5 
-       II 


and  Daily  to 

mm  «■ 

(Inclusive.) 
London. 

» 

COMMON  JURIES. 

Monday  ...     February  3 

Wednesday  (the  Adjournment  Day)     -       12 

and  Daily  to 
Tuesday  -  -  -  -      18 

SPECIAL  JURIES. 

Wednesday        -  -  -  -      19 

And  Daily  to 
Friday  ....      28 


EXCHEQUER  OF  PLEAS. 
Sittings  after  Hilary  Term. 


MIDDLESEX. 

Common  Juries* 
8th  to  12th  Feb. 
inclusive. 


LONDON. 

Common  Juries. 

17th  to  22d  Feb. 

inclusive. 


Special  Juries.        I         Special  Juries. 
13th,  14th,  &  15th Feb.  |  24th, 26th, &  26th Feb. 


NOTES  OF  THE  WEEK. 


THE    KINO'8   SPEECH. 

From  his  Majesty's  speech  on  the  opening 
of  Parliament,  on  Tuesday,  the  4th  inst.,  it 
appears  that  the  Reports  of  the  Commissioners 
on  Municipal  Corporations,  the  Administration 
and  Effect  of  the  Poor  Laws,  and  the  Ecclesi- 
astical Revenues  and  Patronage  in  England 
and  Wales,  will  soon  be  brought  under  consi- 
deration. There  is  no  intimation  in  the  speech 
reletting  to  the  intentions  of  his  Majesty's  law 
officers  on  the  subject  of  Law  Reform,  except 
the  above. 


NOTICES  OF  DILLS  RELATING  TO  THE  LAW. 

The  Solicitor  General  gave  notice  that  on  the 
18th  he  will  move  for  leave  to  bring  in  his  bill 
for  abolishing  Imprisonment  for  Debt  except 
in  cases  of  fraud. 

Notice  was  also  given  by  the  Solicitor  Ge- 
neral, of  a  bill  to  provide  for  the  better  Execu- 
tion of  Wills  conveying  Real  and  Personal 
Property. 

Mr.  IVilks  gave  notice  of  a  bill  to  establish 
a  national  civil  Registration  of  Births,  Mar- 
riages, and  Deaths. 


RETIREMENT  OF   MR.   BARON  BATLEY. 

We  shall  soon  be  enabled,  we  trust,  to  pre- 
sent our  readers  with  an  authentic  memoir  of 
this  excellent  Judge,  who  retired  on  the  last 
day  of  term  from  the  Bench,  of  which  he  has 
long  been  a  distinguished  ornament.  We  be- 
lieve that  in  all  branches  of  the  profession  there 
prevails  one  general  sentiment  of  respect  both 
for  his  private  and  judicial  character — for  his 
impartiality  and  conscientiousness,  his  firm- 
ness and  humanity,  his  great  legal  knowledge, 
and  the  anxious  and  patient  discharge  of  his 
duties.  His  successor  had  not  been  appointed 
when  we  went  to  press. 


RULES   ON   PLEADING. 

These  rules  were  laid  on  the  table  of  the 
House  of  Lords  on  Tuesday,  and  on  that  of 
the  House  of  Commons  on  Wednesday  last. 
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CHANCER*   REFORM. 

A  reprint  of  the  bill  introduced  in  the  last 
session  has  just  been  i9tued,  for  appointing  a 
Chief  Judge  in  Chancery,  and  a  Court  of  Ap- 
peal. This  may  be  considered  as  an  indication 
of  the  intention  to  bring  forward  the  measure 
immediately,  although  no  formal  notice  has 
been  given. 

The  Chief  Judge  (with  certain  exceptions) 
is  to  have  the  power  and  jurisdiction  of  the 
Lord  Chancellor.  The  Court  of  Appeal  is  to 
consist  of  the  Lord  Chancellor,  the  Chief 
Judge,  the  Master  of  the  Rolls,  the  Vice  Chan- 
cellor, and  the  Lord  Chief  Baron,  or  some 
other  Baron  appointed  by  sign  manual.  The 
present  appeals  before  the  Lord  Chancellor 
are  to  be  transferred  to  the  new  Court ;  but 
the  Chancellor's  jurisdiction  in  Bankruptcy 
and  Lunacy  is  to  be  saved. 

The  Chief  Judge  is  to  rank  next  to  the 
Chief  of  the  King's  Bench,  and  consequently 
before  the  Master  of  the  Rolls.  The  salaries 
are  to  be  settled  according  to  the  following 
scale,  and  without  any  other  emoluments  :— 
The  Chancellor  8,000/.;  the  Chief  Judge 
7,000/. ;  the  Master  of  the  Rolls  (except  the 
present)  6,000/. ;  the  Chief  of  the  Common 
Pleas  (after  the  present)  7,000/. 


ANSWERS  TO  QUERIES. 


practice. 

COSTS   PAID   TO   THE    CLIENT. 


P.  lfiO. 


In  answer  to  your  correspondent  H.,  I  would 
beg  to  observe,  that  unless  such  a  notice  has 
been  given  to  the  defendant,  ss  is  suggested  by 
Mr.  Chitty,  in  the  second  volume  of  his  inval- 
uable Treatise  on  the  General  Practice  of  the 
Law,  p.  69.  it  is  clear  that  the  attorney  cannot 
proceed  with  the  action  against  the  defendant 
for  costs,  he  having  paid  them,  together  with 
the  debt,  to  the  plaintiff,  pending  the  action 
Graves  v.  Eades.  5  Taunt.  429 ;  Hooka  v.  Wasp, 
5  Bing.  190 ;  Nelson  v.  Wilson,  6  Bing.  668. 
But  it  would  be  otherwise  if  the  attorney 
could  establish  an  actual  fraudulent  agreement 
to  cheat  him  of  his  costs. 

I.  V.  W. 

-  ■      -■-         .—  ■        -       —  i     .     ^  . 

QUERIES. 
%am  of  lanolortt  antt  Cniaut. 

NOTICE  TO  QUIT. 

A.  being  tenant  from  year  to  year  of  certain 
premises,  B.,  the  landlord,  delivered  to  him  a 
written  notice,  at  the  proper  time,  to  quit  pos- 


session of  the  same,  on  the  6th  of  June,  which 
day  happened  to  be  on  a  Sunday.  Is  this  no- 
tice, as  respects  the  day,  good  ?  and  if  it  is, 
when  must  A-  deliver  up  possession  ? 

I.  B.  D. 


ANNUITY. — LEGACY  1>UTY. 

A.  transferred  a  sum  of  Bank  Annuities 
which  he  was  entitled  to,  into  the  names  of 
himself  and  B.t  and  by  a  deed,  executed  by 
both  of  them,  they  declared,  that  they  would 
stand  possessed  of  the  annuities  and  divi- 
dends, upon  trust  to  dispose  of  the  same,  as 
A.  should,  by  deed  or  will,  appoint ;  and  in 
default  of  appointment,  to  pay  the  dividends 
to  A.  for  life,  and  after  his  death,  to  transfer 
the  annuities  to  B.  (his  co-trustee,)  and  C, 
absolutely,  subject  to  the  payment  of  A.'s 
debts  and  funeral  expenses.  This  deed  was 
stamped  as  a  settlement,  and  delivered  to,  and 
always  remained  in  the  possession  of  B.  A. 
died,  without  having  exercised  the  power  of 
appointment.  Is  the  gift  of  the  annuities  to 
A  and  C,  liable  to  the  probate  or  legacy 
duty? 

H.  J. 


THE  EDITOR'S  LETTER  BOX. 


We  have  for  some  time  projected  two  small 
volumes,  one  on  the  Practice  of  the  Court  of 
Chancery,  the  other  on  the  Practice  of  the 
Courts  of  Common  Law.  The  recent  Acts, 
and  the  Orders  and  Rules  founded  on  them, 
demand  publications  of  this  kind,  and  we  be- 
lieve that  the  gentlemen  to  whom  we  have  en- 
trusted them  are  fully  qualified  to  render 
them  useful  and  complete.  They  are  intended 
to  be  wholly  founded  on  the  late  alterations, 
and  to  serve  not  only  as  a  Summary  of  the 
present  Practice,  but  as  a  Supplement  to  all 
preceding  works  of  the  kind.  For  this  pur- 
pose they  will  be  rendered  as  concise  as  pos- 
sible. 1  hey  will  also  be  moderate  in  price. 
We  hope  to  publish  the  Chancery  Practice 
within  dk  fortnight  from  the  present  time,  and 
the  other  shortly  afterwards. 

The  Letters  of  P.  H. ;  A.  B.,  and  M.  S., 
are  acceptable. 

The  Queries  and  Answers  of  J.  T.  A.;  J.  A. ; 
J.O.j  "Anon." ;  M.W.;  J.B.W.;  A.L.; 
D.W.;  Amicus;  J.  C. ;  Nimrod;  a.j  and 
C.  S.,  shall  be  considered. 

The  subject  mentioned  by  "  A  Metropolitan 
Solicitor '  has  been  taken  up,  we  understand, 
by  the  committee  of  the  Law  Society.  The 
letter  arrived  too  late  for  insertion. 

We  are  unable  to  notice  this  week  several 
pamphlets  and  other  puolications  which  have 
been  sent  us. 

Some  valuable  contributions,  which  have 
been  already  ackrowledged,  are  postponed,  in 
order  to  admit  tht  New  Rules  in  the  Common 
Pleas. 

The  Circuit  Paper  reached  us  too  late  for  in- 
sertion this  week.  The  days  fixed  in  February 
are — Durham,  22d;  Reading,  25th;  Hertford, 
26th ;  Newcastle,  26th  j  Cardiff,  2/th. 


W&t  Hegal  4&&0*rton\ 
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-"  Quod  magis  ad  kos 


Pertinet,  et  nescire  malum  est,  agiUmus. 


Horat. 


JUDICIAL  CHARACTERS. 
No.  XIII. 


MR.  BARON  BAYLEY. 

It  is  with  considerable  regret  that  we  pro- 
ceed to  lay  before  our  readers  a  biographical 
sketch  of  the  above  mentioned  e  .cellent 
Judge,  as  that  duty  has  devolved  upon  us 
in  consequence  of  his  judicial  career  having 
closed. 

Mr.  Baron  Baylkt  is  the  son  of  a  gen- 
tleman of  ancient  family  in  Huntingdon- 
shire, and  was  born  on  the  3d  of  August, 
1763.  He  was  educated  at  Eton,  and 
was  at  one  time  intended  for  the  Church. 
Circumstances  led  him  to  change  the  ob- 
ject of  his  studies,  and  to  prepare  for  the 
legal  profession.  He  accordingly  was  en- 
tered of  Gray's  Inn,  and  practised  as  a  spe- 
cial pleader  for  nine  years.  He  was  called 
to  the  Bar  in  the  year  1794 ;  and  the  first 
cases  which  he  appears  to  have  argued, 
and  which  were  reported,  are  Harrison  v. 
Barnby,  5  T.  R.  246,  and  Rear  slake  v. 
Morgan,  76. 5 1 3 .  After  he  had  been  at  the 
Bar  for  five  years,  in  the  year  1 799  he  as- 
sumed the  coif.  In  the  year  1808,  during 
the  Hilary  vacation,  Sir  Giles  Rooke,  one 
of  the  Judges  of  the  Court  of  Common 
Fleas,  died,  and  was  succeeded  by  Mr. 
Justice  Lawrence,  one  of  the  Judges  of  the 
King's  Bench.  In  his  room  the  then  Mr. 
Serjeant  Bayley  was  appointed,  and  took 
his  seat  on  the  Bench  on  Monday  the  9th 
of  May,  in  that  year.  He  was  appointed 
by  George  the  Third,  and  was  the  last  of 
that  King's  appointments  remaining  on  the 
Bench.     After  his  Lordship  had  remained 
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I  fifteen  years  in  that  Court,  he  felt  desirous 
of  being  relieved  in  some  degree  from  the 
fatigues  of  his  duties,  by  the  comparative 
retirement  of  the  Court  of  Exchequer.  On 
this  occasion  it  was  that  he  received  the 
most  flattering,  and  at  the  same  time  most 
honourable  testimonial,  of  the  regard  in 
which  he  was  held  by  the  Bar  over  which 
he  presided.  It  having  been  intimated  that 
his  Lordship's  desire  for  retirement  would 
be  gratified,  two  memorials  were  presented 
to  him  by  the  members  of  the  King's 
Bench  Bar.  The  former  was  signed  by 
eleven  King's  Counsel,  and  the  latter  by 
one  hundred  and  one  members  of  the  outer 
Bar.  The  object  of  both  memorials  was  to 
express  to  his  Lordship  the  sincere  respect 
and  regard  which  they  felt  towards  him, 
and  the  pain  they  experienced  at  learning 
that  he  might  discontinue  his  presidence  as 
a  Judge  in  the  Court  of  King's  Bench. 
They  further  proceeded  to  express  a  hope 
that  if  his  comfort  and  convenience  would 
not  be  too  far  trespassed  upon,  he  would  be 
good  enough  to  remain  a  few  years  longer 
on  that  Bench.  His  Lordship  sacrificed  his 
private  convenience  on  this  occasion,  and 
continued  as  a  Judge  of  the  King's  Bench 
until  the  11th  of  November,  1830,  when 
new  arrangements  having  been  made,  he 
took  his  seat  on  the  Bench  of  the  Court  of 
Exchequer.  The  request  on  the  part  of  the 
Bar  was  made  in  Hilary  term,  1823,  and 
thus  his  Lordship  endured  the  fatigues  at- 
tendant on  the  office  of  a  Judge  of  the 
King's  Bench,  for  more  than  seven  years,  at 
the  instance  of  the  Bar,  when  he  might 

4jjave  enjoyed  the  comparative  ease  of  the 
Court  of  Exchequer  during  the  same  period. 
In  last  Hilary  term,  when  his  Lordship  re- 
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tired,  he  had  been  twenty-five  years  on  the 
Bench  in  the  previous  Easter  term. 

Mr.  Baron  Bayley's  excellent  qualities 
are  too  fresh  in  the  remembrance  of  the 
profession  to  require  either  a  long  or  ela- 
borate disquisition  on  them.  As  an  advo- 
cate, his  business  was  not  leading,  but  he 
was  early  distinguished  rather  as  an  able 
arguer  of  cases  on  questions  of  law.  In 
giving  opinions,  he  appears  to  have  pur- 
sued a  course  as  satisfactory  and  as  safe  as 
can  well  be  conceived.  Mr.  Chitty,  in  the 
last  published  part  of  his  "  General  Practice 
of  the  Law,"  vol.  ii.  pt.  1 ,  page  43,  has  this 
statement  of  his  manner  of  giving  opi- 
nions : — 

"  The  scientific  mode  of  advising  always  ob- 
served by  a  counsel,  who  was  justly  celebrated 
for  his  superior  learning,  was  the  model  which 
should  be  invariably  adopted.  He  always  gave, 
as  far  as  the  state  of  the  law  woula  allow, 
First,  A  direct  and  positive  opinion,  meeting 
the  very  point  and  effect  of  the  question ;  and 
separately,  if  the  questions  were  properly  divi- 
sible into  several,  so  as  to  satisfy  the  object  of 
the  querist,  and  be  intelligible  to. the  meanest 
capacity.  Secondly,  He  succinctly  stated  his 
several  reasons  in  support  of  such  opinion. 
Thirdly,  He  shortly  referred  to  the  statute, 
rule,  and  decisions  upon  the  subject ;  and 
when  advisable,  as  when  they  were  of  doubtful 
application,  shewed  in  what  respect  they  were 
analogous,  fourthly,  If,  from  the  nature  of 
the  case,  the  facts  were  obviously  or  probably 
susceptible  of  a  small  shade  or  difference  in 
statement,  which  might  have  escaped  the  in- 
quiry of  the  solicitor,  and  might  lead  to  a  dif- 
ferent result,  he  would  suggest  the  possibility 
of  such  variation,  and  how  it  might  affect  the 
result ;  so  that  the  solicitor  woula  necessarily 
perceive  the  necessity  for  stating  a  further 
case,  or,  which  is  frequently  more  useful,  have 
a  conference,  which  would  lead  to  a  more 
certain  ascertainment  of  all  the  facts.  By  this 
means,  in  the  earliest  stage  of  litigation,  and 
before  any  considerable  expense  had  been  in- 
curred, the  law  and  the  facts  were  quite,  or 
nearly  as  fully  ascertained  as  upon  the  trial, 
and  the  result  might  be  justly  and  correctly 
anticipated.  Fifthly,  When  he  was  doubtful 
whether  some  important  fact  did  not  rest  prin- 
cipally on  the  statement  of  the  party  interested, 
without  having  ascertained  the  evidence,  he 
would  suggest  the  necessity  for  inquiring  in 
what  way  it  was  proposed  to  prove  each  net. 
Sixthly,  When  he  apprehended  that  the  pre- 
ferable process,  or  pleadings,  might  not  be 
adopted  by  the  attorney,  or  the  special  pleader, 
he  would  even  suggest  what  course  in  that 
respect  should  be  adopted.  Seventhly,  And 
lastly,  if,  from  the  nature  of  the  case,  it  oc- 
curred to  him  that  some  useful  precautionary 
measures  should  be  taken,  he  volunteered  the 
proper  suggestions.  After  6uch  an  opinion, 
attentively  observed  by  a  careful  attorney,  it 
was  but  rare  that  the  client  failed  iu  his  action 
or  defence." 


As  a  Judge,  he  not  only  shewed  deep 
learning  and  research  in  the  principles  of 
the  law,  but  a  minute  and  ready  familiarity 
with  all  the  niceties  of  pleading  and  prac- 
tice :  his  view  of  a  case  at  Nisi  Prius  was 
clear,  and  his  examination  of  it  patient  and 
indefatigable.  He  supported  his  own  view 
of  a  case  with  firmness;  but  was  at  all 
times  open  to  any  suggestion  which  coun- 
sel might  think  it  right  to  make  as  to  the 
mode  in  which  the  questions  for  considera- 
tion ought  to  be  left  to  the  jury.  He  pre- 
served the  dignity  of  the  Bench  in  a  man- 
ner which  always  prevented  or  repressed 
any  infringement  upon  it ;  but  in  a  manner 
which  never  decreased  or  endangered  the 
affectionate  regards  of  the  Bar. 

To  comment  further  on  his  lordship's 
merits  would  almost  seem  to  create  a  doubt 
of  their  degree ;  we  shall,  therefore,  close 
this  article,  by  expressing  our  sincere  hope 
that  he  may  long  continue  to  enjoy  a  life 
which  has  been  already  so  serviceable  to  his 
country. 


NOTICES  OF  NEW  BOOKS. 


Criminal  Trials  in  England ;  their  Defects 
and  Remedies.  Dedicated  (with  Permis- 
sion) to  the  Right  Honorable  the  Lord 
Chancellor.  By  George  Wingrove  Cooke, 
B.  A.,  Member  of  the  Honorable  Society 
of  the  Middle  Temple.  London :  Ridg- 
way.  1*34. 

This  is  an  able  pamphlet,  containing 
many  suggestions  well  worthy  of  attention. 
It  points  out  some  striking  defects  which 
still  remain  in  our  Criminal  Code,  and  pro- 
poses remedies  which  are  for  the  most  part 
judicious. 

After  dwelling  at  some  length,  and  in 
terms  of  deserved  eulogy,  on  the  institution 
of  Trial  by  Jury,  Mr.  Cooke  notices  the 
rule  which  requires  the  verdict  to  be  unani- 
mous. The  ancient  remedies  lor  the  in- 
conveniences resulting  from  this  rule,  are 
thus  pointed  out : 

"  Bracton  mentions  the  afforce  of  assise  as 
an  ordinary  remedy  in  cases  of  disagreement* 
By  the  afforce  of  assise,  other  jurors  were 
added  to  the  major  part  to  complete  the  legal 
number ;  and  when  a  verdict  was  thus  obtained, 
the  dissenting  minority  which  had  been  with- 
drawn, was  fined  '  quasi  pro  transgressione? 
says  Bracton.  This  was  a  complete  departure 
from  the  original  rule,  and,  practically,  the 
establishment  of  the  validity  of  the  verdict  of  a 
mere  majority.  But  the  afforcement  of  die 
assize  became  disused,  and  the  inconvenience 
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again  arose.  So  formidable  did  it  become  that 
judges  took  upon  themselves  to  devise  reme- 
dies. When  one  only  opposed  the  general 
opinion  they  took  the  verdict  of  the  eleven, 
and  fined  the  dissenting  twelfth.  At  another 
time  they  adopted  a  more  extensive  rule; 
where  the  jury  disagreed,  they  instructed  them 
to  return  two  verdicts,  and  the  judgment  was 
given  upon  the  verdict  of  the  majority.  Thus 
they  again  went  from  one  extreme  to  the 
other,  and  £ ave  validity  to  the  decision  of  a 
mere  majority.  But  all  these  contrivances 
were  declared  illegal,  as  soon  as  the  judges 
who  had  originated  and  enforced  them  ceased 
to  preside.  The  only  method  now  left  was,  to 
torture  the  jurors  into  mutual  acquiescence. 
Accordingly,  we  find  the  judges  carrying  dis- 
agreeing jurors  about  round  the  circuit  with 
them  in  a  cart.  Fleta,  and  after  him,  Sir 
Matthew  Hale,  lays  it  down  as  law,  that  a  jury 
ought  to  be  locked  up  without  meat,  drink, 
fire,  or  candle,  until  they  agree  upon  a  verdict ; 
yet  in  the  very  same  page  the  latter  declares, 
that  men  are  not  to  be  forced  to  give  a 
verdict." 

The  author  refers  to  the  law  of  France, 
where  if  the  majority  consists  only  of  seven, 
it  is  called  a  simple  majority,  who  may  ac 
quit  the  accused  ;  but  if  they  find  him 
guilty,  the  Judges  interfere,  and  if  they 
disapprove  of  the  verdict  the  prisoner  is 
acquitted.  Even  if  a  majority  exceeding 
seven  pronounce  a  conviction,  and  their 
verdict  is  disapproved  by  the  Judges,  the 
case  is  respited  until  the  next  session.  Mr. 
Cooke  proposes  that  in  civil  cases  a  simple 
majority  may  decide  ;  and  in  criminal  trials 
a  majority  of  three  fourths. 

Hie  second  reform  for  which  the  author 
contends  is — that  Clergymen,  Lawyers, 
Medical  Men,  Graduates  of  Universities, 
and  Members  of  Literary  Societies  of  emi- 
nence, should  be  obliged  to  serve  on  juries 
as  well  as  other  persons,  in  order  that  their 
acquirements  may  be  rendered  available  in 
the  administration  of  justice. 

The  third  point  is,  that  which  has  been 
often  advocated—  the  right  of  Prisoners  to 
employ  Counsel  to  address  the  Jury  as  well 
as  examine  Witnesses  ;  and  Mr.  Cooke 
deals  very  freely  with  the  opponents  of  the 
bill  lately  before  parliament  on  that  subject. 
He  proposes  that  the  two  Junior  Barristers 
on  each  Circuit  should  be  required  to  defend 
gratuitously  every  Prisoner  who  is  unable 
to  retain  other  Counsel. 

The  fourth  suggestion  proposes  to  esta- 
blish a  Court  of  Appeal  in  Criminal  Cases, 
the  necessity  of  which  is  enforced  by  refer- 
ence to  many  eases  in  which  accused  per- 
sona, have  suffered  death,  who  afterwards 
were  proved  to  be  innocent. 

Fifthly,  Mr.  Cooke  proposes  that  a  copy 


of  the  Indictment,  and  the  Depositions  on 
which  the  Prisoner  was  committed,  should 
be  delivered,  with  a  list  of  the  witnesses 
against  him;  the  prisoner,  on  the  othe> 
hand,  giving  a  list  of  the  witnesses  in  his 
favor. 

Some  other  objections  to  the  present  sys- 
tem are  also  mentioned,  which  relate  to  the 
general  rules  of  evidence  in  civil  as  well  as 
criminal  cases ;  such  as,  that  a  party  cannot 
contradict  his  own  witness ;  and  that  if  a 
witness  deny  a  charge  of  some  infamous 
offence  imputed  to  him,  the  Court  will  not 
allow  the  truth  of  the  accusation  ko  ,be 
proved. f  These  restrictions,  it  is  contended 
by  Mr.  Cooke,  should  be  modified,  and  the 
indictment  rendered  more  precise,  particu- 
larly in  regard  to  the  averments  of  the  time 
when,  and  the  place  where,  the  offence  is 
alleged  to  have  been  committed. 

We  think  that  all  these  suggestions 
should  be  considered,  and  some  of  them 
adopted.  The  arguments  in  favor  of  the 
author's  propositions  are  strongly  put,  and 
the  pamphlet  is  throughout  written  with 
very  considerable  talent  and  judgment. 


Credit  Pernicious.  By  Archibald  Rosser. 
Second  Edition.  London:  Hatchard  & 
Son.  1834. 

This  pamphlet,  which*  we  noticed  some 
lime  ago,  and  the  composition  of  which  is 
very  creditable  to  the  author,  has  arrived  at 
a  second  edition.  From  the  preface  we 
extract  the  following  passage,  relating  to 
the  conduct  of  the  Profession  on  questions 
of  Law  Reform,  which  we  think  does  but 
justice  to  our  brethren  as  well  as  ourselves : 

•  "  As  a  member  of  the  legal  profession,  the 
author  desires  particularly  to  render  tu  his 
professional  brethren  a  tribute  of  justice.  That 
they  are  in  general  enemieB  of  reform  in  the 
law,  he  positively  denies.  To  one  organ  of  the 
expression  of*  their  feelings  ou  this  subject, 
that  which  most  comes  under  his  notice — The 
Legal  Olwerver — to  the  pages  of  that  periodical 
he  confidently  appeals  for  indisputable  evidence 
that  they  are  the  advocates  of  all  well  digested 
and  beneficial  alterations  in  the  laws  and  in  the 
practice  relating  to  the  laws.  One  main  ob- 
ject of  'Credit  Pernicious'  was  to  diminish 
litigation:  coupling  that  with  the  fact  that, 
according  to  the  newspapers,  in  the  year 
ending  on  the  3d  of  November  1833.  no  fewer 
than  88,000  writs  were  issued  out  of  the  three 
common  law  courts  at  Westminster,  the  public 
may  Judjre,  from  the  appendix,  with  how  little 
of  ill  feeling  the  essay  has'been  received  by  the 
profession.  Not  a  reproach  has,  to  his  know- 
ledge, been  breathed  against  the  author  for 
his  attempt.  Taxed  as  we  are,  and  with  our 
incomes  pared  down  by  recent  changes,  to  an 
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extent  not  inflicted  upon  any  other  elm  of  the 
community,  we  hare,  without  a  murmur;  aided 
in  making  amendments. :  If  the  professors  and 
practitioners  of  the  law  have  watched  projected 
changes,  it  has  been  with  a  view. to  make  them 
'most  beneficial  fby  making  them  capable  of 
working  well.    And  who  so  fit  to  do  this  as 
those  who  are  in  the  constant  habit  of  witnes- 
sing the  workings  of  all  legal  measures  ?    Not 
to  speak  of  new  'measures  only,  who  can  so 
well  judge  of  the  errors,  the  loss  of  time,  the 
invalidity  of  legal  instruments,  and  the  other 
numerous  evils,  arising  from,  for  instance,  the 
Sump  Acts  ?    If  some  misguided  men  have 
made  attacks  upon^the  active  promoters  of  law 
reform,  for  inadvertences,  if  such  there  be, 
which  are  likely  enough  to  attend  all  great 
changes  involving  a  multitude  of  new  cases 
and  of  interests,  let  it  not  be  supposed  that  the 
profession  in  general  approve  of  these  attacks. 
No;  it  is  confidently  asserted  that  the  legal 
practitioners  of  the  present  time  have  always 
been  ready  to  afford  their  assistance,  and  have 
afforded  it,  td  point  out  where  remedies  were 
required,  and  to  provide  remedies— and  they 
are  not  impossibility-men.0 


"1 


STATE  OF  CHURCH  REFORM. 


and  by  the  important  act  of  the  last  Session 
of  Parliament,  3  &  4  W.  4.  c.  37,  the  most 
extensive  alterations  were  made.  Commis- 
sioners were  appointed  to  make  a  valuation 
of  the  livings  and  church  preferments  ;  the 
revenues  of  bishopricks  are  to  be  reduced 
and  consolidated ;  benefices  are  to  be  aug- 
mented; glebes  to  be  divided;  in  short. 
Church  Property  was  dealt  with  by  the 
State,  as  completely  under  its  subjection. 
The  previous  measures,  therefore,  although 
they  relate  only  to  Ireland,  are  of  the  utmost 
importance  to  Church  Reform  in  England, 
considering  that  the  property  of  both  Esta- 
blishments is  held  by  the  same  tenure. 

Such  is  the  present  state  of  the  subject ; 
and  when  the  Government  project  is*  broach- 
ed, we  shall  probably  venture  to  pass  an 
opinion  on  it.  J.  I" 


NEW  BILLS  IN  PARLIAMENT. 


Since  the  commencement  of  this  Work,  we 
have  devoted,  from  time  to  time,  some  of 
our  pages  to  the  tracing  the  progress  of 
Church  Reform; a  a  subject  which  we  have 
ever  considered  of  the  greatest  importance, 
and  which  bears  directly  on  the  profession 
to  which  we  belong.  In  the  last  Session 
of  Parliament,  however,  no  act  was  passed 
of  any  importance b  relative  to  reform  of 
the  English  Church;  the  subject  having 
been,  at  an  early  period,  postponed  by 
Lord  Althorp,  in  consequence  of  the  press 
of  other  matters.  It  must  not  be  supposed, 
however,  that  the  cause  of  Church  Reform 
made  no  progress,  as  an  important  pre- 
cedent was  established,  although  it  related 
exclusively  to  the  Irish  Church.  A  series 
of  acts  have  been  passed  with  respect 
to  that  country,  which  put  an  end  to 
some  of  the  formerly  received  notions  with 
respect  to  Church  Property.  By  the  2 
and  3W.4c.119,  a  permanent  compo- 
sition for  tithes  was  established  in  Ireland; 

a  See  2  L.  O.  161,  241 ;  3  L.  O.  317 ;  5 

L.  O  fi3.  .  . .  ^  . 

b  The  only  act  bearing  on  the  subject  is 
3  &  4  W.  4  c.  30,  for  relieving  all  churches 
and  places  of  religions  worship  from  the  pay- 
ment of  poor  rates,  stated  6  L.  O.  450 ;  and 
that  part  of  the  Limitation  of  Actions  Act, 
3  &  4  W.  4.  c.  27,  which  relates  to  Church 
Property.    See  6'  L.  O.  261. 


TURNPIKE   ROADS. 

A  Bill  has  been  brought  in  "  for  continuing 
for  a  limited  time  the  several  acts  for  regula- 
ting the  Turnpike  Roads  in  Great  Britain, 
which  will  expire  during  the  present  <>r  before 
the  end  of  tne  next  Session  of  Parliament/* 
by  which  it  is  proposed  to  be  enacted  as  fol- 
lows: 

That  all  and  every  act  and  acts  of  parliament 
for  making,  amending,  and  repairing  any  Turn- 
pike Roads  in  Great  Britain,  which  shall  em- 
pire during  the  present  session,  or  before  the 
end  of  the  next  session  of  parliament,  shall  be 
and  the  same  is  and  are  hereby  continued  un- 
til the  end  of  the  next  session  of  parliament. 


ADMISSION  OF  ATTORNEYS  ON  THE 

ROLL. 


I 


There  is  a  subject  which  appears  to  me  to  rev 
quire,  more  Urgently  than  any  other,  attention 
from  the  profession — I  mean  the  late  decisions, 
that  though  an  attorney  or  solicitor,  regularly 
admitted  in  one  Court,  can  lawfully  practise  in 
any  other  Court,  in  the  name  of  his  agent  or 
other  qualified  person,  he  cannot,  by  action  or 
otherwise,  receive  any  costs.  It  is  well  known 
that  almost  all  the  old  attorneys  in  the  country, 
and  many  in  town,  have  been  admitted  in  only 
one  Court ;  and  relying  on  what  was  supposed 
to  be  the  law,  large  amounts  are  now  at  stake. 
No  one,  except  the  Judges*  clerks  and  other 
officers,  have  any  interest,  nor  is  it  of  the 
smallest  use,  that  attorneys  should  be  admitted 
in  more  than  one  Court,  except  for  the  pur- 
pose of  each  Court's  obtaining  jurisdiction 
over  practitioners  for  malpractice. 
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Allow  me  to  suggest  the  immediate  attention 
of  the  -profession  to  this  exceedingly  important 
point.  As  the  old  officers  of  the  Courts  are 
now  paid  by  salaries  (on  compensation  for  their 
former  gains),  there  is  no  one  personally  inter- 
ested in  preserving  the  expensive  aud  trouble- 
some form  of  five  or  sue  admissions :  and  it 
should  be  at  once  proposed  to  have  only  one 
Attorney's  Roll,  to  which  any  Court  should  be 
competent  to  admit,  and  from  which  each  Court 
should  have  power  to  remove  a  party: — the  ad- 
mission being  thenceforward  to  be  an  admis- 
sion to  a  professional  character,  like  that  of 
Barrister,  entitling  the  person  so  admitted  to. 
practise  everywhere. 

I  would  suggest  that  it  would  be  more  eco- 
nomical, and  save  much  trouble,  to  consent  (if 
required)  to  pay  at  once  67.  more  for  the  ad- 
mission stamp,  which  would  compensate  the 
Exchequer  for  any  loss  on  fees,  and  still  save 
money  to  the  young  attorney.  At  any  rate,  the 
subject  is  one  of  immense  importance ;  it  was 
opened  at  one  of  our  public  meetings,  excited 
then  great  interest,  and  should  be  instantly 
and  actively  attended  to. 

A  Well-wisher. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  XLIII. 


registrar's  office. 

A  correspondent  begs  the  earnest  and  im- 
mediate attention  of  the  profession  to  the  state 
of  the  business  in  the  Registrar's  Office, — 
"  where,"  he  says,  "  the  natural  incitement  to 
despatch  being  taken  away  by  the  payment  of 
salaries  to  the  Clerks  as  well  as  the  Registrars, 
every  thing  seems  to  linger,  notwithstanding 
the  appointment  of  two  new  Registrars.  He 
suggests  that — while  this  system  lasts — (pre- 
suming that  Parliament  will  abolish  it) — the 
Court  should  be  requested-  to  issue  a  general 
order  for  fixing  the  period — say,  two  days— 
for  delivering  out  in'nu  es ;  and  the  time  (af- 
ter the  settlement  of  t  ie  minutes)  when  the 
decree  or  order  j&hould  be  ready,— say,  four 
days.  O. 

[We  have  heard  several  persons  complain  of 
the  delay  referred  to- by  the  above  correspond- 
ent.—Ed.] 

LOCAL   COURTS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
1  beg  to  recommend  to  your  attention  a 
striking  illustration,  by  anticipation,  of  the  ad- 
vantages of  cheap  law ;  or,  in  the  phraseology 
of  the  day,  of  bringing  justice  home  to  the 
doors  of  his  Majesty  s  subjects.  '♦ 
.  "  On  Tuesday  last  the  Uadersheritif  for  the 
county  of  Gloucester  summoned  a  jury  at  the 
Town-hall,  Cirencester;  for  the  purpose  of 
trying  a  cause  under  the  Naw  Ac t>  Smith  v. 


Boucher,  It  appeared  the  matter  in  dispute 
was  the  sum  of  2/.  19s.,  the  price  of  a  pig,  sold 
by  Smith  to  Boucher,  and  which  the  defendant 
alleged  he  had  paid  for.  Witnesses  were  called 
by  the  attorney  on  the  part  of  the  plaintiff, 
who  proved  the  delivery  of  the  pig  to  Boucher 
at  Cheltenham ;  and  the  attorney  for  the  de- 
fendant brought  forward  two  witnesses,  who 
swore  that  they  saw  the  defendant  pay  the  plain- 
tiff for  the  pig  at  an  inn  at  Cheltenham.  The 
Undersheriff  summed  up  very  impartially,  and 
left  the  jury  to  form  their  own  conclusions  on 
thecase;  but  as  there  appeared  to  be  great 
difference  of  opinion,  they  were  locked  up  for 
seven  hours,  at  the  end  of  which  time,  there 
appearing  no  chance  of  their  coinciding  in  their 
verdict,  they  were  discharged,  and  the  case 
remains  in  stntu  quo." 

This  was  the  only  case  before  this  new  tri- 
bunal. 

Feb.  6.  C.  L, 


MR.   D»   W.   HARVEY  AND  THE   TEMPLE. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

I  concede  your  claim  to  impartiality  in  your 
remarks  upon  this  inquiry ;  but  your  auxiety 
not  to  appear  a  partisan  has  kept  you  within, 
rather  than  up  to,  the  strict  line  of  justice. 
Of  the  case  Frost  v.  Horary  I  shall  only  ob- 
serve, that  you  might  have  found  materials  in 
the  evidence  before  you  to  have  justified  a 
less  guarded  expression  *  of  satisfaction  in  the 
result  of  this  portion  of  the  enquiry ;  for  to  mc 
it  appears  impossible  for  the  most  ingenious 
mind  to  suggest  a  series  of  facts  more  strongly 
confirmatory  of  Mr.  Harvey's  explanation: 
that  he  bought  the  estate  of  Frost,  and  that  he 
sold  it  for  a  profit  to  the  entire  knowledge  of 
Frost,  who  disclaimed  the  attempt  of  his  attor- 
ney to  detain  the  profit,  and  settled  the  action 
he  had  brought  against  Mr.  Harvey  expressly 
on  thegronnd  of  its  renunciation. 

But  it  is  to  your  statement  in  the  cause  of 
Harvey  v.  Andrew  that  I  invite  your  attention, 
which  you  have  given  "  to  enable  your  readers 
to  come  to  a  true  conclusion."  If  you  had 
called  the  attention  of  your  readers  to  the  in- 
vestigation itself,  no  just  fault  could  be  found 
with  your  criticism ;  but  you  profess  to  give  ex- 
tracts as  sufficient  to  this  end. 

I  complain  of  your  statement  for  the  follow- 
ing reasons : — 

lstly,  You  adopt  the  common  error,  that  the 
paper  which*  Mr.  Harvey  was  charged  with  ab- 
stracting was  his  undertaking ;  the  fact  being 
that  there  was  no  undertaking  given.  You 
will  find  on  perus^J  it  was  merely  a  consent — 
"  on  behalf  of  the  defendant.  I  consent."  b 

2dly,  You  omit  to  notice  the  evidence  by 
which  it  was  indisputably  established,  that  in 

* 

-  -  — — -— ■  -  -  -  i  ir 

a  We  gave  the  case  as  stated  by  one  of  Mr. 
Harvey's  own  counsel.    Ed. 

b  This  appears  to  us  very  much  the  same 
thing.    Ed. 
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eeere  vsrticulor  the  arrengement  proposed  ty 
Mr.  Heroes  teas  advantageous  to  hie  client. 

3dly,  That  Mr.  Harvey  applied  to  the  Court 
of  King's  Bench  to  compel  the  performance  of 
the  "  consent,"  supporting  the  appeal  by  his 
own  affidavit,  to  the  effect  that  he  Deiievea  that 
the  paper  in  question  was  "  in  the  custody, 
possession,  or  power  of  his  opponent,"  who  in 
bis  reply  never  ventured  to  gainsay  this  alle- 
gation. 

4thly,  You  entirely  omit  the  concluding 
reas3n  given  by  Mr.  Harvey  for  not  returning 
to  Mr.  Andrews's  office. 

5thly,  You  omit  the  letter  of  Mr.  Lawrence, 
stating  that  Andrews  himself  expected  heavy 
damages,  and  was  desirous  of  settling  the  action 
brought  against  him  by  Mr.  Harvey  j  and  you 
further  suppress  all  reference  to  the  tendered 
evidence  of  Mr.  Collins,  which  sets  the  matter 
at  rest  by  the  admission  of  the  sole  witness  in 
the  cause,  "  that  Mr.  Harvey  never  had  the 
paper:  a  fact  well  known  to  his  brother's 
clerks." 

As  one  of  the  witnesses  examined,  I  (in 
common  with  the  rest)  was  compelled  to  wait 
for  hours  in  an  adjoining  room.  I  had  there- 
fore frequent  opportunities  to  converse  with 
.parties  who  were  prepared  to  give  evidence 
touching  the  conduct  of  Andrews  the  defend- 
ant, and  Andrews  his  brother  and  witness ; 
and  though  I  decidedly  think  that  Mr.  Har- 
vey's case  stands  in  no  need  of  their  testimony, 
yet,  looking  at  the  question  as  one  of  charac- 
ter, it  ought  to  have  been  received,  as  it  would 
have  illustrated  the  great  injury  sustained  by 
Mr.  Harvey  in  1821,  from  the  inability  of  the 
tribunal  to  which  he  appealed  to  compel  the 
.attendance  of  witnesses. 

1  have  the  honour  to  be,  Sir, 

Your  very  obedient  servant, 

David  Wirb.  c 

30,  St.  Surithin's  Lane. 
2\st  Jan.  1834. 


PAYMENT  OF  DEBTS  OUT  OF  REAL  ESTATE. 

To  the  Editor  of  the  Legal  OUerver. 

Sir, 

The  question  raised  by  your  correspondent, 
W.  S.,  under  the  late  act  of  parliament,  for 
rendering  freehold  and  copyhold  estates  assets 
for  the  payment  of  simple  contract  debts,  hail 
occurred  to  me,  and  1  mentioned  it  to  two  con- 
veyancers, who  both  replied,  that  the  general 
rule  that  where  estates  are  charged  with  the 
payment  of  debts,  purchasers  are  exonerated 
from  seeing  to  the  application  of  purchase 
money,  would  apply. 

The  same  question  might  have  been  raised 

c  We  readily  insert  this  letter,  omitting  only 
some  general  reflections,  for  the  same  reason 
which  obliged  us  to  curtail  the  statement  of 
Mr.  Harvey *s  evidence— want  of  room.  We 
call  attention  to  the  additional  circumstances 
mentioned  by  Mr.  Wire,  and  shall  be  glad  if 
they  produce  the  effect  he  wishes. 


under  Sir  Samuel  Romflly*s  Act,  subjecting  the 
real  estates  of  traders  to  the  payment  of  their 
simple  contract  debts ;  but  I  believe  it  will  be 
found  that  it  was  not  the  practice  of  convey- 
ancers to  require  proof  of  the  payment  of  debts 
on  purchases  made  from  the  heirs  or  devisees 
of  persons  engaged  in  trade.  The  same  reason 
which  rendered  any  inquiry  unnecessary  in 
consequence  of  that  art-— vis  the  rule  1  have 
above  referred  to  —  would  equally  Apply  to 
estates  made  liable  to  the  payment  or  debts 
under  the  recent  statute. 

I  beg  to  refer  to  the  note  in  6  Ves.  654,  in 
support  of  the  rule ;  and  to  observe,  that  in 
principle  it  can  make  no  difference  whether 
the  charge  is  created  by  the  owner  of  the  pro- 
perty or  by  act  of  parliament. 

Lincoln's  Inn,  E.  C. 


STUDY   OF  THE   LAW. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
You  will  add  one  more  benefit  to  the  man  y 
you  have  already  conferred  on  law  students 
in  general,  by  the  publication  of  your  pe- 
riodical, if  you  would  insert  in  as  early  a 
number  as  possible  a  list  of  the  best  books  to  be 
read  by  one  who  means  to  devote  himself  to 
special  pleading,  and  also  a  similar  list  for  one 
who  means  to  pursue  equity  drafting. 

A  Tyro. 

[The  course  of  study  for  the  special  pleading 
student  is  rather  difficult  to  be  laid  down,  since 
the  late  alterations.  We  still,  however,  recom- 
mend the  attentive  perusal  of  the  works  of 
Mr.  Serjeant  Stephen  and  Mr.  Chitty.  Lord 
Redesdale's  Treatise  is  the  alpha  ana  omega 
of  the  equity  draftsman,  the  last  edition  of 
which,  by  Mr  Jeremy,  coutains  most  of  the 
recent  cases.  This  cannot  be  read  too  often ; 
but  Mr.  Cooper's  and  Mr.  Basil  Montagu's 
works  mav  be  perused  with  advantage ;  also  the 
head  "  Pleading,"  in  ChiUy's  Equity  Digest. 
There  is  also  an  able  analysis  of  Equity  Pleading 
by  Mr.  Lubl,  an  Irish  barrister.    Ed.] 


ON  THE 

LEGALITY  OF  THE  MUNICIPAL 

CORPORATION  COMMISSION. 


Having  stated  in  our  last  number  the  opi- 
nions of  Sir  James  Scarlett,  Mr.  Follett,  and 
Mr.  Rennall,  on  the  general  question  of  the 
legality  of  the  Municipal  Corporation  Com- 
mission, we  proceed  to  lay  before  our  readers 
the  only  answer  which  appears  to  have  been 
given  to  the  authorities  adduced  in  support  of 
those  opinions. 

The  author  of  the  pamphlet  under  the  name 
of  "  Civis>"  to  which  we  referred  last  week, 
has  made  several  observations  on  the  manner  ia 
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which  the  learned  counsel  have  expressed  them, 
selves,  which  we  do  not  consider  it  necessary  to 
extract.  Our  object  is  merely  to  bring  the 
legal  question  before  our  readers,  and  we  there- 
fore pass  by  all  that  has  been  said  on  the  policy 
of  refusing  to  afford  the  information  required ; 
the  point  is,  are  the  Corporations  in  question 
bound  by  law  to  disclose  the  matters  iuquired 
into) 

The  writer  of  the  Pamphlet  has  not  been 
able,  after  all  his  researches,  to  do  more  than  ad- 
duce  one  Commissson  which  issued  in  the  reign 
of  Edward  the  4th,  but  which,  he  contends,  was 
more  extensive  in  its  powers  than  the  Munici- 
pal Corporation  Commission.  He  describes  it 
as  follows : 

"  In  the  year  1392,  a  Commission  under  the 
Great  Seal  was  directed  to  Edward,  Duke  of 
York,  and  Thomas,  Duke  of  Gloster  the  king's 
uncles,  and  others,  for  inquiring  into  all  and 
singular  the  errors,  defects,  and  misprisions, 
committed  In  the  city  of  London,  through  the 
bad  conduct  of  the  magistrates ; b  wherefore, 
William  Venour,  the  late  Mayor,  John  Love- 
nage  and  John  Walcote,  Sheriffs,  and  William 
Baret  and  Nicholas  Exton,  &c,  late  Aldermen, 
were  indicted  before  the  said  Commissioners 
for  maladministration  in  the  government  of 
the  citjr;  and  being  convicted  thereof,  they 
were,  for  the  first  fault,  adjudged  to  pay  the 
King  1000  marks ;  for  the  second,  2,000 ;  and 
for  the  third,  the  liberties  of  the  city  to  be 
seised  to  the  King's  use.c  MaiUand,  from  whose 
History  of  London  this  is  extracted,  zealous  as 
he  everywhere  is  in  the  maintenance  of  the 
righto  of  the  City,  urges  no  objection  to  the 
commission,  but  only  objects  to  the  third  penal- 
ty, His  words  are,  "  The  last  of  which  is  di- 
rectly contrary  so  justice  and  the  immunities  of 
the  citizens ;  for;  by  the  charter  of  Edw.  Ill, 
he  granted  that  the  liberties  of  the  city  should 
not  be  seized  upon  by  him  nor  his  heirs,  nor 
a  cmstfis  set  over  the  same  for  the  offences  of 
its  magistrates  ;  but  that  every  person  so  of- 
fending, be  punished  according  to  the  nature 
of  his  crime.*1" 

"Rapin  refers  to  this,  but  makes  no  ob- 
jection to  the  legality  of  the  Commission ;  be 
merely  deprecates  the  occasion  of  issuing  the 
Commission  (which  he  denominates  "  that  of 
punishing  a  tumult  of  little  consequence,  raised 
by  a  baker's  apprentice"),  and  condemns  the 
"  stripping  the  city  of  all  her  privileges." e 
A  similar  account  is  to  be  found  in  Enti nek's 
Hist/  who  refers  to  Rvm.  FoBd.— Chadd. — 
Hen.  Knighton's  and  Walsingham's  Histories. 
Neither  Brady,  nor  Hume,  nor  Henry,  nor 

*  Wals.  Hist.  Angl. 

«  Rym,  Fred. — Mad  Firm.  Burg. 

*  ftlait.  Hist.  Lond.  fo.  ed.  1739,  p.  98. 

*  Rapin'a  Hut.  Engl.  fo.  edit.  1732,  v.  i. 
p.  466. 

*  Loud.,  v.  i.  p.  923. 


I,  mentions  the  occurrence,  which  could 
notlail  to  be  historically  known  to  them ;  it  must 
be  presumed,  therefore,  not  to  have  excited 
their  condemnation.  Reeves's  History,  and 
the  other  histories  of  English  Law,  contain 
no  impeachment  of  this  Commission.  OJd- 
mixon  does  not  include  it  in  his  various  cen- 
sures, nor  does  it  find  reprobation  even  in  Old* 
castle's  Remarks  on  the  History  of  England, 
for  whose  anti-regal  spirit  displayed  in  his  re- 
marks on  the  conduct  and  character  of  the  very 
monarch  who  issued  this  Commission,  Mr. 
Franklin,  the  printer,  was  apprehended  soon 
after  its  publication."  * 

The  second  part  of  the  Inquiry,  was,  Whe- 
ther or  not,  (assuming  the  preceding  ques- 
tion to  be  answered  in  the  affifirmative)  the 
Merchant  Tailors'  Company  is  a  Municipal 
Corporation,  or  a  corporation  of  that  charac- 
ter, nature,  and  description  as  to  be  legally 
within  the  scope  and  power  of  such  com  mission? 

On  this  point  the  following  is  Sir  James 
Scarlett* s  Opinion. 

"  I  own  I  find  considerable  difficulty  in  bring- 
ing the  Merchant  Tailors'  Company  within  any 
proper  definition  of  the  words  "  Municipal 
Corporation."  The  word  "  municipal"  in 
Latin  signifies  one  who  is  capable,  "  munus 
capere,"  of  taking  office,  and  was  used  to  dis» 
tinjpiish  one  who  had  the  rights  of  a  Roman 
citizen  from  one  who  had  no  such  rights. 
Thence  probably  the  word  "  municipium,"  to 
denote  a  town  of  which  the  inhabitants  had 
the  privilege  or  franchise  of  being  governed  by 
their  own  magistrates  and  laws,  and  of  bearing 
the  title  of  Roman  citizens  j  not,  however, 
with  the  privilege  of  voting  as  citizens  of 
Rome,  as  the  distinction  was  very  familiar  be- 
tween the  "  Municipium  cum  suffragio"  and 
the  "  Municipium  sine  suffragio."  "  Muni- 
cipium'' then  signified  a  town  or  city  enfran- 
chised by  a  decree  of  the  senate  from  the  ob- 
ligation of  receiving  the  Roman  law,  pr  sub- 
mitting to  a  Roman  Perfect.*  Hence  in  our 
language  the  adjective  word  "  municipal" 
seems  to  have  taken  its  meaning,  and  when 
applied  to  "  laws,"  signifies  the  laws  of  a  city, 
province,  or  even  nation,  as  contradistinguished 
from  a  more  universal  law :  and  when  applied 
to  an  officer,  signifies  an  officer  of  some  town, 
or  city,  or  place,  having  a  peculiar  law,  or  lea 


*  See  Oldcastle's  Rem.  p.  67. 

*  These  municipia  were  in  effect  what  are 
now  corporate  towns  or  cities,  governed  by 
their  own  magistrates,  and  freed,  more  or  less* 
from  the  services  to  which  other  towns  were 
liable.  They  had  become  very  numerous  and 
powerful  during  the  existence  of  a  free  govern- 
ment in  Rome,  insomuch  that  Sylla,  the  Dic- 
tator, passed  a  law,  entitled  "  De  Municipiis," 
to  disfranchise  those  who  had  given  support 
to  Marius  and  Cinna  in  their  resistance  to  him 
He  considered  these  corporations  as  the  last 
strong  hold  of  the  party  which  he  made  it  the 
object  of  his  policy  to  destroy, 
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loci,  by  virtue  of  which  the  office  exists.    The  1  sequently  applied  for  Charters  of  Incorporation, 
combination  "  Municipal  Corporation'1  is,  as  or,  more  properly  speaking,  of  monopoly,  for 

the  purpose  of  excluding  non-freemen  from 
exercising  particular  trades  within  the  city. 

"  The  origin  of  these  Guilds  is  not  exactly 
traceable.     The  first  authentic  mention  of  a 


far  as  I  know,  quite  new  in  a  legal  instrument 
The  distinctions  between  corporations  aggre- 
gate and  sole,  ecclesiastical  and  lay,  civil  and 
eleemosynary,  are  well  known,  being  familiarly 
used  in  law  books.  But  I  am  not  aware  of  any 
legal  authority  for  the  meaning  of  the  words 
"  Municipal  Corporations."  Judging  from  an- 
alogy, I  should  have  thought  the  words  not  ill 
chosen  to   express   those    corporations  only 
which  embraced  cities  or  towns,  as  contradis- 
tinguished from  such  as  merely  related  to  per- 
sons, professions,  trades,  mysteries,  or  com- 
mercial adventures,  having  no  concern  with 
the  administration  of  justice,  or  the  mainten- 
ance and  regulation  of  the  police,  or  the  pre- 
servation of  the  peace.  If  this  be  not  the  seiise 
of  the  words,  then  I  am  at  a  loss  to  know  why 
they  should  not  comprehend  the  Colleges  in 
the  two  Universities,  the  Universities  them- 
selves, which  do  by  their  charters  invest  the 
Vice  Chancellor  wiih  the  office  of  Conservator 
of  the  Peace,  the  L  ea  1  and  Chapter  in  every 
cathedral  town,  the  Bank  of  England,  the  East 
India  Company,  the  College  of  Physicians,  and 
many  others  of  the  like  Kind,  an  well  aa  the 
trading  companies  or  fraternities  of  particular 
mysteries.    1  am  unwilling,  however,  to  offer 
any  confident  opinion  upon  the  sense  which 
these  words  were  intended  to  convey,  observ- 
ing that  the  commissioners  have  put  a  different 
construction  from  mine  upon  them,  and  being 
aware  that  words,  ad  well  as  laws,  sometimes 
take  their  effect  and  borrow  a  meaning  from 
popular  feeling." 

Mr.  Follett  expresses  himself  as  follows : 

"  I  am  disposed  to  think  that  the  Merchant 
Tailors'  Company  cannot  properly  be  called  a 
Municipal  Corporation." 

To  these  we  aid  the  following  Opinion  of 
Mr.  RennalL 

"  If  the  point  were  conceded,  that  the  com- 
mission to  inquire  into  Municipal  Corpora- 
tions is  a  valid  instrument,  I  should  be  of  opi- 
nion that  this  commission  does  not  authorize 
an  inquiry  into  the  existing  state  of  the  Trading 
Companies.  They  are  not  named;  nor  do  the 
terms  "  local  jurisdictions  existing  within  the 
limits  of  corporate  towns"  include  them." 


The  Pamphlet  furnishes  some  details  with 
regard  to  the  nature  of  the  Companies  in  the 
City  of  London,  which  it  may  be  useful  to  ex- 
tract, more  especially  as  it  will  be  observed  the 
writer  has  referred  to  the  several  authorities 
from  which  he  has  derived  his  information. 

"  It  has  been  alleged,  and  the  probability  is, 
that  originally  the  city  of  London  had  but  one 
collective  company  or  fraternity  referable  to 
trade,  and  which  was  denominated  Guilda  Mer- 
catoria ;  but  that  when  the  population  increas- 
ed, and  trades  became  numerous,  the  citizens 
began  to  associate  in  distinct  companies,  ac- 
cordingto  their  respective  oc.cupations>and-sub* 


guild,  or  fraternity  of  tradesmen,  occurs  in  a 
record  in  the  Exchequer,  during  the  reign  of 
Hen.  1.,  in  which  a  sum  of  sixteen  marks  is  re- 
corded to  have  been  paid  into  the  Exchequer. 
by  Robert,  son  of  Leweston,  as  the  rent,  or 
ferme,  for  the  Guild  of  the  Weavers  of  London. b 

"  Several  fictitious,  or  self-constituted  com- 
panies, having  established  themselves,  without 
the  royal  licence,  they  were  fined.  These  were 
called  ''adulterine  guilds,"  and  in  the  year 
1180,  sixteen  of  them  were  fined  by  Henry  II. 
in, various  sums,  from  one  mark  to  forty-five 
marks  each,  for  this  legal  illegitimacy.0 

"  It  is  stated  by  Maitland,  that  the 'Guilds  or 
Companies  of  London  anciently  held  their  liber- 
ties or  privileges  in  fee  farm  rent  of  the  crown. d 

"That  thi8was  so,  seems  to  be  confirmed  by 
the  fact,  that  the  Guild  of  Weavers — the  most 
ancient  of  any  of  whom  there  is  any  authentic 
mention  (as  before  noticed)  paid  to  King 
Henry  II.  yearly  the  sum  of  two  marks  (sixteen,1 
ounces)  of  gold,  or  twelve  pounds  of  silver ; 
the  value  of  the  latter  being  to  the  former  as 
nine  is  to  one  e.  This  is  further  confirmed  by 
the  circumstance,  that  disputes  between  con- 
tending Guilds  were  anciently  referred  to  the 
decision  of  the  King.  Thus,  in  the  year  1404, 
the  contest  between  the  goldsmiths  and 
cutlers,  about  the  right  of  the  Goldsmiths' 
Company  to  inspect  the  Company's  silver  and 
gold  work,  was  decided  by  an  order  from  the 
King  to  the  Mayor  of  London,  who  being  au- 
thorized, and  having  carefully  examined  into 
the  goldsmiths'  complaint,  reported  that  the 
cutlers  had  a  right  to  work  in  gold  and  silver, 
and  that  all  things  made  by  them  were  to  be 
assayed  by  the  goldsmiths  according  to  ancient 
immunities  f. 

"  Subsequently,  however,  charters  were  from 
time  to  time  granted  to  various  companies,  in- 
corporating them  into  particular  corporations. 
Of  these,  twelve  are  denominated  in  popular 
civic  phraseology,  the  Principal  Companies; 
sometimes  they  are  styled  in  the  words  of  old 
Stowe,  "  the  twelve  honourable  Companies.** 
The  twelve  are,  the  Mercers,  Grocers,  Drapers, 
Fishmongers,  Goldsmiths,  Skinners,  Merchant 
Tailors,  Haberdashers,  Salters,  Ironmongers, 
Vintners,  and  Clothworkers  h. 


i.  p.  316,  Mad.  Firm.  Burg,  and  the  authori- 
ties there  cited. 

*  See  Macpherson's  "  Hist,  of  Comra."  v. 
c  See  Madd.  Hut.  Exch.  a.  d.    1180  — 

Smith's  Hist.  Lond.  v.  i.  p.  179. 
d  Mait.  Hist.  Lond.  p.  614.  Ed.  fol.  1739. 

•  See  Madd.  Firm.  Burgi.  p.  191.  and  die 
authorities  there  cited. 

f  Entick's  Hist.  Lond.  v.  i.  p.  335. 

c  Stowe's  Lond.  p.  599.  ^ 

fc  The  best  definition  of  Guild  which  I  have 
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There  are  many  other  guilds  besides  these, ! 
which  exercise,  legally  nr  by  usurpation,  cor- ' 
porute  rights.  Stowe  enumerates  fifty, i  and 
Maitland' seventy-eight*  It  appears,  however, 
from  a  return  made  to  the  House  of  Commons 
by  Mr.  Woodthorpe,  the  town  clerk  of  the 
city  ofvLondon,  dated  -1st  January,  1832,  that 
the  number  of  the  several  city  companies  is 
eighty-one,  of  which  six  are  merely  fellowships, 
without  the  power  of  creating  liverymen,  Ht 
having  b»  en  held  that  *  the  City  of  London, 
though  it  cannot  make  a  Corporation,  as  that 
can  only  be  created  by  the  Crown,  (or  by  Act 
of  Parliament,;  may  yet  make  a  fraternity  or 
fellowship.' l" 

The  writer  then  proceeds  to  describe  each 
of  the  principal  City  Companies ;  but,  ac- 
cording to  our  judgment,  he  by  no  means 
overthrows  any  part  of  the  opinion  of  Sir 
James  Scarlett,  whose  reasoning  seems  to  us 
most  satisfactory  and  conclusive.  What  the 
House  of  Commons  or  the  Legixluture  may 
deem  it  proper  to  do,  it  is  needless  to  antici- 
pate ;  bat  this  we  think  is  most  clear,  that  the 
Courts,  or  ruling  committees  of  these  Com- 
panies, are  perfectly  justified  in  declining  to 
furnish,  voluntarily,  a  statement  of  the  affairs 
and  concerns  of  the  communities  of  which 
they  are  trustees.  As  far  as  concerns  their  in- 
dividual interests,  they  may  be  willing,  as 
members  of  the  Company,  to  give  the  infor- 
mation required ;  but  acting  for  others,  and 
for  those  who  may  succeed  them,  they  may 
honestly  withhold,  until  legally  compelled, 
auy  disclosures  which  may  prejudice  the  rights, 
interests,  or  privileges,  of  the  body  they  re- 
present. 


ANSWER  TO  THE  COMMENTS  ON 
THE  NEW  ORDERS  IN  CHAN- 
CERY. 

{Concluded from  p.  295.] 


been  able  to  meet  with,  is  given  by  Shepherd, 
the  celebrated  author  of  "  The  Touchstone  of 
Common  Assurances."  His  definition  is — 
"  Guild  is  a  brotherhood  or  company  of  men 
incorporate  in  one  combination,  supporting 
their  common  charge  by  mutual  composition. ' 
Shep.  Epitome  of  all  the  Common  and  Statute 
Lutes  *f  this  Nation.  1656.  p.  ll->4.  If  this 
definition  be  correct,  it  would  seem  that  the 
establishment  of  a  guild  is  not  necessarily  con- 
nected with  trading. 

*  P.  621,  &c.  *  P.  697,  &c. 

1  Salk.  193.  See  also  Kyd  on  Corporations, 
toL  L  p.  47*  a»d  the  authorities  there  cited. 


The  twenty-sixth  New  Order  does  not,  as 
your  correspondent  asserts,  supply  a  "  defect 
in  one  of  the  old  batches  of  Orders,"  but  is 
a  new  provision.  By  the  old  practice  a  plain- 
tiff frequently  prevented  the  effect  of  a  notice 
of  motion  to  dismiss,  by  amending  his  bill ; 
which  proves  that  the  circumstance  of  a  de- 
fendant beinj?  in  a  situation  to  dismiss,  before 
the  time  within  which  the  plaintiff  could 
amend  had  expired,  is  not  a  modern  defect. 

It  is  somewhat  singular  to  observe  your 
correspondent  in  one  breath  praising  the 
twenty-ninth  Order  as  useful,  and  in  the  next 
finding  fault  with  the  only  alteration  resulting 
from  it.  He  asks  "  what  upon  earth  should 
prevent  the  Registrars  giving  out  the  orders 
where  they  are  of  course  ?"  Why,  Sir,  if  the 
Registrars  were  to  continue  to  give  out  orders 
of  course,  as  before,  what  on  earth  is  the  new 
and  useful  alteration,  which  your  correspon- 
dent lauds,  as  effected  by  the  twenty-ninth 
Order?  The  beneficial  effect  of  this  change  is, 
that  the  Registrars  have  nothing  to  do  with 
orders  of  course.  In  the  first  place  it  relieves 
them ;  and  in  the  next  place  it  benefits  the 
suitor,  both  in  economy  of  time  and  expense. 
The  advantage  to  the  profession  of  obtaining 
their  common  orders  at  once  from  the  Rolls, 
instead  of  having  the  petition  answered  at  one 
office,  the  order  drawn  up  at  a  second,  and 
entered  at  a  third,  is  too  obvious  to  require 
comment,  and  overthrows  all  foundation  for 
the  theoretical  sensibility  about  orders  beiug 
entered  in  different  places,  as  if  it  signified 
where  orders  of  course,  or  matters  only  having 
a  temporary  effect,  were  entered,  so  long  as 
they  were  of  easy  access ;  and  what  possible  ad- 
vantage can  be  derived  from  handing  them 
down  to  posterity,  in  close  union  with  the 
weightier  matters  of  the  law  ?  In  short,  are 
not  all  orders  and  reports  in  Chancery  which 
require  to  be  consulted  as  evidence  of  title,  or 
as  precedents  of  future  decision,  to  be  found 
in  the  Report  Office  ?  To  what  purpose  then 
does  all  this  tirade  about  "twelve  entering 
places  for  orders"  tend  I 

Your  correspondent  says  that  he  has  no 
patience  to  consider  the  schedule  of  fees,  and 
that  they  leave  the  suitor  to  pay  somewhere 
about  what  he  did  before.  Now  this  is  not 
correct.  That  the  schedule  of  fees  was  pre- 
pared without  skill  or  practical  knowledge, 
and  in  direct  violation  or  the  principles  upon 
which  the  alterations  were  proposed  to  be 
made ;  that  the  same  fees  are  applied  to  matters 
every  way  disproportioned  with  each  other,  so 
that  the  rich  suitor  is  relieved  at  the  expense 
of  the  poor  one ;  that  the  mode  of  imposition 
is  so  unequal,  so  clumsy,  and  so  ill  adapted, 
that  the  system  reels  and  staggers  under  a 
burden,  which,  philosophically  balanced,  would 
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scarcely  have  been  perceived,  is  too  evident  to 
allow  of  contradiction. 

But  admitting  these  defects  to  the  utmost 
extent,  it  does  not  bear  out  the  proposition  of 
your  correspondent,  that  the  suitor  has  as  much 
to  pay  as  formerly.  The  injudicious  manner 
in  which  the  table  of  fees  is  constructed,  can 
alone  account  for  such  an  error ;  and  if  the 
framers  of  the  measure  had  sought  to  render 
the  alteration  jinpalatable,  they  could  not  more 
effectually  have  succeeded  than  by  concentrat- 
ing the  expenses  of  a  suit  into  payments  of 
large  amount.  A  party  feels  indignant  at  be- 
ing called  upon  to  pay  30/.,  40/.,  50/.,  or  100/., 
for  a  report,  whereas  the  same  amount  as  will 
be  raised  by  this  obnoxious  fee  might  almost 
imperceptibly  have  been  raised  by  imposing 
a  small  additional  fee  on  every  certificate  atid 
report :  thus,  if  21.  had  been  paid  on  signing 
all  certificates,  which  does  not  much  exceed 
the  average  hitherto  paid,  including  gratuities, 
and  4/.  or  5/.  on  all  reports,  the  fee  fund  might 
have  been  provided  for,  and  no  objections 
raised.  The  same  observations  apply  to  many 
of  the  fees  taken  in  the  Registrar's  office. 

It  must  not  be  lost  sight  of,  that  notwith- 
standing the  want  of  judgment  in  financial 
adjustment,  that  still  the  suitor  is  saved  ex- 

Sences,  although  he  may  have  lost  the  benefit  in 
eficiency  of  energy  or  service;  but  in  pounds, 
shillings,  and  pence,  be  is  a  gainer  by  the  change. 
It  is  objected  that  2«.  per  folio  increases  the  ex- 
pence  on  reports ;  but  let  a  man  reflect  how 
that  report  is  composed ;  let  him  calculate  the 
difference  between  1}'/.  per  folio,  and  tie/,  or 
8d.  per  folio  on  the  ground  work  of  this  report, 
on  the  states  of  facts,  the  charges,  the  claims, 
the  examinations,  the  affidavits,  the  discharges, 
the  interrogatories,  the  bills  of  costs,  and  the 
copies  of  the  draft  of  the  report  itself,  and  let 
him  multiply  the  difference  of  the  costs  of  all 
these  proceedings,  by  the  number  of  solicitors 
taking  copies,  and  to  this  let  him  add  the  fee 
formerly  paid  per  folio  for  transcribing  the 
report,  and  the  gratuity  to  the  clerk,  and  the 
result  will  satisfy  him  of  the  fallacy  of  your 
correspondent's  proposition.  Again,  is  the  5/. 
for  investigating  a  trill  before  the  Master  an 
increase  upon  the  expense  formerly  payable 
upon  copies  of  abstracts?  or  the  fee  for  perus- 
ing and  settling  deeds  equal  to  the  former 
allowance  for  copies?  Is  not  the  mode  of 
remunerating  the  Master  on  a  sale  of  property, 
by  an  ad  valorem  scale,  more  equitable  and 
less  expensive  than  the  old  practice  of  paying 
him  for  every  bidding,  and  compounding  with 
him  for  a  copy  of  the  particulars  for  every 
bidder  ?  By  the  old  plan,  property  of  small 
amount  often  incurred  a  large  expense,  owing 
to  the  competition  of  bidders  ;  and  the  value 
of  the  estate  bore  no  proportion  to  the  ex- 
pense of  selling. 

Is  it  pretended  that  the  scale  of  fees  for 
orders,  notwithstanding  the  blundering  man- 
ner in  which  they  are  arranged,  will  average 
an  amount  equal  to  that  formerly  payable? 
The  present  fee  on  decrees  and  office  copies  of 
decrees  is  considerably  below  that  formerly 
paid.    The  expense  of  entering  is  reduced,  by 


the  abolition  of  recitals,  to  less  than  one-fourth 
of  the  former  expense.  Orders  of  course 
drawn  up  on  petition,  to  about  two-thirds ;  if 
the  fee  on  money  orders  and  on  special  peti- 
tion and  for  messengers  is  increased,  the 
suitor  receives  an  equivalent  in  the  reduced 
charge  on  petitions  directing  a  reference 

The  reduction  also  on  office  copies  of  peti- 
tions of  appeal  and  re-hearing,  and  of  affida- 
vits, must  uot  be  lost  sight  of. 

*  A.  M.  C. 


THE  LAST  UNREPORTED  SPEECH 
OF  A  NOBLE  LORD. 


[The  following  has  been  sent  us  as  a 
private  note  of  a  speech  made  by  an  emi- 
nent person  on  Tuesday  evening,  after  the 
Reporters  had  left  the  House  of  Lords.] 

My  Lords,  » 

There  are  times  to  be  silent  and  times  to 
speak ;  the  art  of  being  silent  is  much  more 
difficult  than  the  art  of  speaking,  that  ia  to 
say,  talking, — a  thing  widely  different  per- 
haps, but  often,  in  many  of  your  Lordships* 
opinions,  one  and  the  same  thing.  Bat  I 
am  digressing,  if  digress  I  can,  who  have 
not  yet  started.  There  are  also  many  ways 
of  speaking,  as,  first,  by  one's  own  mouth ; 
secondly,  by  the  mouth  of  another;  and 
other  ways  I  need  not  mention.  I  am 
master  of  all  these  ways ;  as  yet  I  have  not 
used  the  first,  but  I  have  the  second.  I  like 
to  be  frank,  particularly  as  my  excellent 
friends,  the  gentlemen  of  the  press,  have  left 
the  House,— -I  beg  pardon,  I  think  I  see  one 
respectable  gentleman, — and  whether  absent 
or  present,  I  shall  never  cease  declaring 
that  to  the  gentlemen  of  the  press  we  are 
indebted  for  our  lives  and  liberties,  and  that 
they  are  by  far  the  most  valuable  body  of 
men  in  the  country ;  although,  I  dare  say, 
your  Lordships  don't  think  so.  My  Lords, . 
you  wonder,  no  doubt,  why  I  say  nothing 
about  myself  all  this  time,  and  my  bill  —  my 
bill,  I  say ;  you  know  what  I  mean.  The 
noble  Duke  on  the  cross  bench  need  not 
start,  I  did  not  talk  of  Aw  bills ;  bat  when 
I  use  the  word  '  bill/  I  know  I  utter  an 
unwelcome  sound — unpleasing  to  your  Lord- 
ships' ears.  Well  then,  my  bill  is  no  longer 
my  bill.  Your  Lordships  used  me  very 
hardly;  you  would  not  have  it;— now  I'll 
shew  you  you  shall  have  it.  It  shall  be 
given  to  you  not  by  me  per  directum,  but 
by  some  worthy  gentlemen  who  shall  come 
through  that  door  there.  They  will  bow, 
and  I  will  bow ;  aye,  my  Lords,  I  will  how 
to  the  ground.    I  will  go  down,  I  will  come 
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op  again,  and  then  I  will  give  yon  my  bill 
per  indirection ;  and  then  what  will  you  say, 
my  Lords.  Pass  it  you  must.  You  hare 
beaten  me  twice ;  now  111  turn  the  tables. 
I  first  spoke  by  myself;  now  I  speak  by 
another.  You  would  not  have  it  on  my 
recommendation;  now  you  shall  have  it 
from  658  gentlemen  who'll  speak  to  its 
character.  I'll  see,  my  Lords,  whether  yon 
or  I  are  the  stronger;  peradventure  my 
noble  and  learned  friend  shall  know  that  if 
I  can't  beat  him  here,  I  may  do  it  else- 
where. I  can  chuae  my  place  for  my  fight. 
I  can  speak  by  deputy.  Though  your 
Lordships  in  your  wisdom  rejected  my 
plan,  I  will  shjew  that  some  people  are 
stronger  than  your  Lordships.  Now,  good 
night,  my  Lords.  I  am  going  under  the  gal- 
lery of  the  House  of  Commons.  The 
House  is  adjourned. 

f  *  + 


&0II*  Court. 
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NEW   ORDERS   HI    CHANCERY. — FBK8. 

For  copies  of  decrees  or  ordets,  pronounced 
prior  to  the  New'  Orders,  out  not  passed, 
the  old  fees  are  to  be  received. 

The  Isord  Chancellor  having  given  his  judg- 
ment, simply  affirming  an  order  of  the  Pice 
Chancellor,  in  amotion  made  to  re-open  bid- 
dings at  a  sale : 

Mr.  Stinton,  of  counsel  for  that  motion, 
asked  for  his  Lordship's  construction  of  the 
New  Orders,  in  respect  of  the  fees  to  be 
paid  for  copies  of  Orders  and  Decrees,— many 
of  which  were  made  by  the  Wee  Chancellor  in 
the  cause,  before  the  New  Orders*  came  into 
operation,  but  not  passed  in  consequence  of 
the  press  of  business  in  the  offices :  some  of 
them  were  not  yet  passed.  It  was  desirable 
for  the  parties  who  require  copies  of  these  or- 
ders to  ne  informed,  whether  they  are  to  pay 
the  old  fee  of  12*.,  or  the  new  fee,  which  would 
come  higher.  He  presumed,  from  the  words 
added  to  die  schedules  of  fees,  as  approved  by 
his  Lordship  and  the  other  Judges  of  the 
Court,  that  the  old  fees  were  to  be  received 
for  the  orders  made  before  the  puUication  of 
them.  The  words  were,  "  For  every  copy  of 
any  decree  or  order  passed  prior  to  these  Or- 
ders coming  into  operation,  the  usual  fees 
heretofore  payable  for  such  copies  are  to  be 
received."  In  aid  of  this  construction,  it  was 
to  be  remembered,  that  decrees  and  orders 
bear  date  of  the  day  on  which  the  judgment  is 
delivered*  and  not  of  the  day  on  which  they 
are  drawn  up. 

The  Lord  Chancellor,  after  a  little  hesitation, 
said,  the  old  fees  were  payable  on  such  orders. 

GooHall  y.  Pichford,  Lincoln's  Inn  Hall, 
Feb.  10,  1834. 


RENEWAL  FINES.  —  RENTS  AND    PROFITS. — 
TENANT  FOR  LIFE.— REMAINDER-MAN. 

A  direction  in  a  trill  to  raise  renewal  fines 
out  of  the  rents  and  profits  of  the  estates, 
warrants  the  trustees  to  raise  such  fines  by 
sale  or.  mortgage  of  part  of  the  estates. 

As  to  the  apportionment  of  the  fines  between 
the  tenant  for  life  and  remainder-man,  the 
former,  on  whom  the  burden  of  renewal 
falls,  is  not  entitled  to  remuneration  for 
sums  advanced  by  him  for  that  purpose, 
but  the  proportion  of  his  contribution  gene* 
rally  depends  on  the  intention  manifested 
in  the  will. 

The  Duke  of  Marlborough,  by  his  will  duly 
executed,  devised  his  estates,  consisting  chiefly 
of  leaseholds,  both  for  lives  and  years,  to  trus- 
tees, in  strict  settlement ;  limiting  the  first 
estate  for  life  to  his  eldest  son  the  present 
Duke ;  and  he  thereby  directed  the  trustees  to 
renew  the  leases;  and  for  payment  of  the  re- 
newal fines,  fees,  and  other  expenses,  to  raise 
out  of  the  rents  and  profits  of  the  said  estates 
the  necessary  sums.  The  renewal  fines  and 
expenses  amounted  to  38,000/.  in  the  time  of 
the  present  tenant  for  life,  and  part  of  that  sum 
was  paid  out  of  the  rents  and  profits  annually 
received,  and  reserved  for  that  purpose.  Upon 
a  bill  filed  by  the  Duke*  of  Marlborough  against 
the  trustees  and  remainder-man,  praying  for 
remuneration  as  to  the  sum  so  paio,  two  ques- 
tions arose, — first,  whether  the  words  of  the 
will,  directing  the  trustees  to  raise  the  renewal 
fines,  &c.  out  of  "  the  rents  and  profits,"  au- 
thorized them  to  mortgage  or  sell  part  of  the 
estates  for  that  purpose ;  and  secondly,  what 
proportion,  if  any,  was  the  present  tenant  for 
life  to  contribute  towards  the  fines.  These 
questions  were  argued  by  Mr.  Ttnney,  Mr. 
IFray,  and  Mr.  Romilly,  for  the  different 
parties. 

The  Master  of  the  Rolls.— As  to  the  first 
question,  he  held  that  the  trustees  might  raise 
the  sums  for  satisfying  the  renewal  fines  by 
sale  or  mortgage  of  part  of  the  estates,  as  these 
sums  might  be  immediately  detnandable,  and 
could  not  await  the  annually  accruing  rents 
and  profits.  In  the  cas*  of  Allen  v.  Backhouse* 
where  the  testator  declared,  that  leases  for  lives 
should  be  renewed,  and  the  renewal  fines  raised 
out  of  the  rents  and  profits  Sir  Thomas  P lamer, 
Vice  Chancellor,  was  of  opinion  that  the  words 
directing  the  trustees  to  «•  raise  out  of  the  rents 
and  profits  a  sum  which  could  not  await  gra- 
dual payment,  warranted  them  to  raise  the  sum 
by  sale  or  mortgage.  The  Court  inferred, 
from  that  direction  of  the  testator,  an  intention 
that  the  money  should  be  so  raised  as  to  be 
ready  for  the  occasion.  His  Honour  stated  the 
circumstances  of  the  case  of  Allen  v.  Backhouse, 
and  said  it  was  impossible  to  doubt  the  correct- 
ness of  the  principle  laid  down  in  f hat  case, 
and  he  would  apply  it  to  this  part  of  the  pre- 
sent case.    With  respect  to  the  second  ques- 
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tion,  he  found  it  extremely  difficult  to  follow 
the  decision  in  Allen  v.  Backhouse.  There  a 
reference  was  made  to  the  Master,  to  enquire 
what  proportion  of  the  capital,  raised  by  sale  or 
mortgage,  was  to  be  paid  by  the  tenant  for  life. 
There  was  no  principle  to  determine  how  the 
tenant  for  life  was  to  contribute,  and  it  was 
impossible  for  the  Master  to  ascertain  it.  His 
first  impression  was  that  he  should  not  contri- 
•  bute  at  all  to  the  renewal  fines.  In  no  part  of 
the  will  is  it  expressed  that  the  tenant  for  life 
should  contribute,  and  in  his  opinion  the  prin- 
ciple of  general  equity  did  not  apply.  But  in- 
asmuch as  the  case  of  Allen  v.  Backhouse  was 
well  considered,  and  decided  on  authority,  and 
afterwards  confirmed  on  appeal  by  Lord  Eldon, 
he  would  give  counsel  an  opportunity  of  again 
arguing  that  part  of  the  case. 

The  question  was  accordingly  argued  on  a 
subsequent  day  by  the  same  counsel. 

The  Matter  of  the  Rolls  said,  that  at  first 
he  could  not  see  how  the  tenant  for  life 
could  be  called  on  to  contribute  towards  the 
renewals,  as  his  contribution  must  depend 
on  the  duration  of  his  enjoyment,  which  could 
not  be  ascertained  until  after  his  death.  If  the 
testator  had  not  directed  the  sum  to  be  raised 
out  of  a  particular  fund,  the  Court  might  ap- 
portion it  between  the  tenant  for  life  and  the 
remainder-man  ;  but  where  a  fund  was  pointed 
out,  as  in  this  case,  for  the  renewals,  it  was 
hard  to  apportion  the  part  of  the  tenant  for  life, 
as,  after  paying  half  of  the  sum,  he  may  die 
next  day  without  enjoying  it.  It  is  therefore 
impossible  to  determine  before  his  death  the 
proportion  to  be  contributed  by  him,  as  it  de- 
dends  on  the  period  of  his  enjoyment,  and  the 
benefit  to  be  derived  by  him  from  the  payment 
of  the  fines.  The  intention  of  the  testator  did 
not  appear  through  the  obscure  expressions  in 
his  will ;  and  it  is  to  be  regretted  that  convey- 
ancers still  persevere  in  introducing  such  am- 
biguous expressions,  from  which  so  much  liti- 
gation arose,  in  the  construction  of  wills. 

His  Honour,  on  a  subsequent  day,  said  he 
had  considered  the  whole  of  this  case  atten- 
tively, and  found  it  difficult  to  form  a  judgment 
on  it.  After  referring  to  the  cases  of  Si  one  v. 
Theedfi  Nightingale  v.  Latoson tc  ouid  White  v. 
White fi  he  declared  it  to  be  his  opinion,  that, 
looking  to  the  general  intention  of  the  testator, 
the  burden  of  the  renewals  should  fall  on  the 
tenants  in  possession.  Where  a  testator  gave 
leasehold  property  and  directed  renewals,  there 
being  no  provision  made  by  him  with  respect 
to  the  fund  by  which  the  renewal  expenses 
were  to  be  borne,  those  who  enjoy  the  benefit 
of  those  renewals  must  be  held  to  contribute  a 
share  of  the  expenses,  according  to  their  re- 
spective terms  of  cujoyment.  Originally  the 
rule  was,  that  the  tenant  for  life  should  pay 
one-third,  and  the  other  two-thirds  should  fall 
on  those  entitled  in  remainder.    But  that  was 
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not  a  principle  which  could  be  considered  con- 
sistent with  equity.    It  was  reasonable,  where 
the  tenant  for  life  was  of  such  an  age  that,  by 
calculating  the  duration  of  life,  it*  might  be 
considered  his  interest  was  equal  to  one-third 
of  the  entire  property,  but  if  he  happened  not 
to  be  of  such  an  age,  the  rule  became  unequal, 
and  consequently  unjust.    It  applied  to   all 
tenants  for  life,  whether  of  the  age  of  thirty  or 
ninety ;  and  as  the  principle  was  that  contribu- 
tion should  be  according  to  enjoyment,  it  was 
absurd  to  say  that  one  of  the  latter  age  had  the 
same  probability  of  enjoyment,  and  should  pay 
as  much,  as  if  he  had  been  sixty  years  younger. 
It  had  therefore  been  decided,  that  there  should 
be  no  such  calculation  as  to  duration  of  life, 
anil  that  the  tenant  for  life  should  pay  accord- 
ing to  the  actual  term  of  his  enjoyment.    But 
even  this  rule  was  only  capable  of  a  just  appli- 
cation after  the  death  of  the  tenant  for  hfe, 
and  the  only  way  of  avoiding  the  difficulties  of 
such  a  case  was  to  require  him  to  give  security 
for  the  payment  of  what  at  his  death  might 
appear  due  in  respect  of  the  period  of  his  en- 
joyment.   But  the  testator  in  this  case,  having 
provided  a  fund  to  meet  the  expenses  of  the 
renewals,  •  there  was  no  occasion  to  resort  to 
any  general  equitable  principle.    From   the 
nature  of  the  limitations  in  the  will,  it  was  ob- 
vious that  the   intention  of  the  testator  was 
that  the  leasehold  estates  in  question  should  be 
a  permanently  beneficial  interest  for  all  who 
should  succeed  to  them.    He  had  devised  the 
leaseholds  to  the  same  trustees,  who  were  ap- 
pointed trustees  to  his  freehold  and  copyhold 
estates,  and  the  first  trust  in  respect  of  the 
leaseholds  was,  not  in  favour  of  those  who 
were  to  take  his  freehold  and  Copyhold  pro- 
perty, but,  first  of  all,  out  of  the  rents  and 
profits,  to  pay  the  renewal  expenses.    There 
was  in  fact  no*  gift  of  the  leasehold  property, 
but  subject  to  the  express  trust  for  renewals  of 
the  lease.   It  was  his  Honour's  opinion,  on  the 
whole  will,  on  the  inference  arising  from  the 
nature  of  the  limitations,  the  effect  of  the  ex- 
pressions used,  and  the  nature  of  the  first  trust, 
that  annual  rents  and  profits  were  the  fund  out 
of  which  the  expenses  of  renewal  should  be 
provided  for,  and  that  the  parties  successively 
in  possession  of  the  leasehold  property  under 
the  will,  should,  out  of  the  annual  rents  and 

I>rofits,  pay  the  expenses  of  the  renewals  of  all 
eases  which  should  fall  during  the  period  of 
their  enjoyment. 

Marlborough  v.  Shaftesburuf  at  Westmin- 
ster, 6th,  18th,  and  25th  November  1833. 


Cfrc^equrr. 

SERVICE  OF  RULE. — ATTORNEY'S  OFFICE. 

What  is  an  insufficient  service  of  a  rule  on 
an  attorney. 

On   motion  to   make  a  rule  absolute  on 
affidavit  of  service,  it  appeared  from  the  affi- 
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davit  that  the  party  against  whom  the  rule  was 
obtained  was  an  attorney,  and  that  the  person 
seeking  to  serve  it  had  gone  to  the  office  of 
the  attorney,  and  served  the  rule  on  a  male 
servant  of  the  laundress  to  the  office. 

Per  Curiam. — That  is  not  sufficient.  It 
would  have  sufficed  had  the  service  been  on 
the  laundress  herself. 

Rale  refused.  -Smith  v.  Spurr,  M.  T.  1833. 
Excheq. 


WRIT  OF  CAPIAS.— DEFENDANT'S  RESIDENCE. 
—IRREGULARITY. 

The  defendant**  residence  must    be   stated 
on  the  original  writ. 

In  this -case  bailable  process  was  issued  by 
the  plaintiff  against  the  defendant,  and  on  it 
the  defendant  was  arrested.  On  the  original 
orpins  the  residence  of  the  defendant  was  not 
stated.  On  the  copy  served  on  the  defendant 
it  was  stated.  A  rule  nisi  was  obtained  on  the 
part  of  the  defendant  to  set  aside  the  writ,  on 
the  ground  oi  the  irregularity  in  not  stating 
the  residence  of  the  defendant  upon  it. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  no  injury  could  result  to  the 
defeodant  in  consequence  of  the  omission 
which  formed  the  ground  of  the  alleged  irregu- 
larity. The  object  of  the  statement  was  merely 
to  enable  the  sheriff  to  find  the  defendant, 
and  no  disadvantage  could  accrue  to  the  de- 
fendant in  consequence  of  his  place  of  resi- 
dence not  being  stated  in  the  writ,  because  in 
the  copy  which  was  served  upon  him  his  ad- 
dress was  introduced.  With  respect  to  the 
rule  of  M.  T.  1833,  it  was  provided  by  that 
rule,  "  that  if  there  is  an  omission  in  the  writ 
of  any  matter  required  by  the  act,  the  writ 
shall  not  on  that  account  be  held  void,  but 
may  be  set  aside  as  irregular  upon  motion." 
It  was,  therefore,  a  matter  of  discretion  with 
the  Court  whether  it  would  interfere  in  the 
manner  jprayed  for  by  this  rule. 

Per  Curiam. — As  there  are  certain  forms 
prescribed  by  the  act  of  parliament,  it  is  ex- 
ceedingly important  that  those  forms  should  be 
adhered  to.  It  would  be  almost  impossible, 
and  exceedingly  dangerous,  were  we  to  en- 
quire in  every  case  whether  the  defendant  has 
received  any  injury  in  consequence  of  dis- 
obedience to  the  rules  of  Court,  or  of  the  sta- 
tute. The  only  object  of  the  rule  of  M.  T. 
•J  W.  4,  was  to  protect  the  party  from  an  ac- 
tion. 

Rule  absolute,  with  costs,  and  a  common 
appearance  to  be  entered. — Rice  v.  Huxley, 
M.  T.  1833.    Excheq. 


ATTORNEY  AND   CLIENT. —  EXECUTION. —  RE- 
TAINING  MONEY. 

Where  an  attorney  may  not  retain  money  in 
his  hands,  tehich  arf  the  proceeds  nf  an 


execution,  although  the  amount  levied  is 
objected  to. 

In  this  case  an  action  was  brought  by  the 
present  plaintiff  against  a  person  of  the  name 
of  Tibbit,  on  a  bill  of  exchange,  and  a  verdict 
obtained  against  Tibbit.  Execution  was  issued 
for  46/.  10*.,  the  amount  of  debt  and  costs. 
To  this  amount  Tibbit  objected,  and  a  rule  was 
obtained  by  him  requiring  Sibley,  the  present 
plaintiff,  or  Lester,  nis  attorney,  to  refund  a 
portion  of  the  sum  levied.  The  matter  was 
ultimately  referred  to  the  Master,  but  he  had 
made  no  appointment  for  hearing  the  refer- 
ence. Sibley  then  demanded  a  sum  of  IS/.  10*. 
as  the  balance  due  to  him  out  of  the  proceeds 
of  the  levy.  This  Lester  refused  to  pay,  and 
an  action  was  accordingly  brought  by  Sibley 
for  the  amount.  During  the  pendancy  of  this 
action  an  application  was  made,  and  a  rule  nisi 
obtained,  requiring  the  plaintiff  to  show  cause 
why  the  proceedings  in  the  action  should  not 
be  stayed  until  the  rule  before  the  Master  had 
been  disposed  of.  It  was  contended  that  this 
proceeding  by  action,  while '  the  rule  was  on 
discussion,  must  be  considered  as  a  contempt 
of  the  Court. 

On  shewing  cause  against  this  rule,  it  was 
contended,  that  as  this  money  had  been  re- 
ceived by  Lester,  as  the  attorney  of  Sibley,  he 
could  have  no  riyht  to  retain  it  against  his 
client.  The  enquiry  before  the  Master  could 
make  no  difference  in  his  liability  to  pay  the 
sum  which  he  had  received  on  account  of  his 
client.  If  the  levy  were  improper  or  excessive 
his  client  would  be  liable,  and  not  the  attorney. 
Lester  therefore  ought  to  pay  over  the  sum 
for  which  this  action  was  brought  to  his 
client. 

Per  Curiam.  In  the  present  case  Lester, 
the  defendant,  received  this  money,  which  was 
the  proceeds  of  the  execution,  not  on  his  own 
account,  but  as  the  agent  of  Sibley.  The 
person,  therefore,  who  would  be  liable  to  any 
action  to  be  brought  on  the  ground  of  the  levy 
being  wrongful,  must  be  Sibley,  and  not  Lester. 
No  part  of  the  rule  which  had  been  referred  to 
the  Master  for  him  to  report  upon  required  or 
suggested  that  Lester  ought  to  refund  the  al- 
leged excess  in  the  amount  of  the  levy.  He 
therefore  could  not  be  called  upon  to  pay  over 
that  money,  and  consequently  ne  had  no  right 
to  retainfri n  his  possession.  The  present  rule, 
therefore,  for  stayingproceedings  in  the  action, 
can  only  be  made  absolute  on  the  condition 
that  Lester  shall  bring  the  amount  of  the  money 
for  which  the  action  is  brought  into  Court 
within  a  week. 

Rule  absolute,  without  costs,  on  the  defend- 
ant bringing  the  money  into  Court  within  a 
week ;  and  if  not,  the  plaintiff  to  be  at  liberty 
to  proceed  with  his  action. 

Sill*y  v.  Utter,  M.  T.  1833.    Excheq. 
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Note*  of  the  Week. 


NOTES  OP  THE  WEEK. 


NOTICES   OF    NEW  BILL9    RELATING   TO   THE 

LAW. 

In  addition  to  the  three  Bills  mentioned  in  oar 
last  number  (p.  303),  for  abolishing  Imprison- 
ment for  Debt,  except  in  cases  of  fraud, — to 
provide  for  the  better  execution  of  Wills  of 
Real  and  Personal  Property ; — and  to  establish 
a  Registration  of  Births,  Marriages,  and 
Deaths ; — we  find  that  bills  on  the  following 
Subjects  of  legislation  are  to  be  brought  for- 
ward in  the  House  of  Commons : 

1 .  The  continuance  of  the  Turnpike  Road 
Acts,  the  substance  of  the  Bill  for  which  is 
printed  in  the  present  number ; 

2.  For  facilitating  the  Recovery  of  Lands 
and  Tenements  after  the  expiration  of  notice 
to  quit  i 

3.  A  County  Registration  of  Deeds ; 

4.  To  authorize  Dissenting  Ministers  to  so- 
lemnize Dissenters'  Marriages ; 

5.  To  allow  to  Prisoners  the  benefit  of  hav- 
ing Counsel  and  Attorneys  to  advocate  their 
defence ; 

6.  To  amend  the  law  as  to  Justices  of  the 
Peace ; 

7.  Parish  Apprentices ; 

8.  To  regulate  County  Coroners. 

We  have  thus,  in  the  course  of  a  week,  the 
announcement  of  not  less  than  Eleven  Bills,  af- 
fecting the  Laws  and  the  Administration  of 
Justice.  In  the  present  stage  of  these  mea- 
sures, it  is  unnecessary  to  dwell  on  the  grounds 
on  which  they  are  to  be  supported.  We  shall 
take  an  early  opportunity,  after  each  Bill  has 
been  introduced,  to  consider  its  expediency. 

Although  we  have  heard  rumours  of  the 
preparation  of  other  Bills,  some  of  which  will 
probably  be  originated  in  the  House  of  Lords, 
it  docs  not  appear  that  any  movement  in  Law 
Reform  has  yet  been  made  in  the  Upper  House. 


LOCAL  COURTS. 

An  intimation  has  been  given  by  Lord  Althorp, 
that  it  is  the  intention  of  the  Ministry  to  bring 
in  a  Bill  this  Session  for  establishing  Local 
Courts,  and  that  it  will  be  first  introduced  in 
the  House  of  Commons.  This  might  be 
very  proper  if  the  people  had  petitioned  their 
representatives  for  such  a  measure;  but  we 
have  heard,  of  no  disposition  to  petition  gene- 


rally, though  some  attempts  have  been  made 
by  the  partisans  of  the  measure,  to  excite  a 
feeling  in  its  favor.  It  appears  that  one  Peti- 
tion has  been  presented,  signed  by  one  person. 


COURT  OF  CHANCERY. 

*t  My  Lynch  has  given  notice  of  a  motion  on 
the  6th  of  March,  for  a  select  committee  to 
inquire  into  the  Administration  of  Justice  in 
the  Court  of  Chancery. 


INNS  OF  COURT  AND  THEIR  REVENUES. 

Mr:  O'Connell  has  given  notice  for  the  20th 
of  March,  of  a  motion  to  inquire  into  the 
Practice  of  the  Four  Inns  of  Court  in  London, 
and  the  King's  Inn  at  Dublin,  on  applications 
of  persons  to  be  admitted  as  Students,  and  to 
be  called  to  the  Bar ;  and  also  to  inquire  into 
the  Revenues  of  each  Inn,  and  the  application 
thereof. 


RESOLUTION  A8  TO  PRIVATE  BILLS. 

The  last  day  for  receiving  petitions  to  the 
House  of  Commons  for  bringing  in  Private 
Bills,  is  the  21st  inst  j  for  the  first  reading 
of  such  Bills,  the  24th  of  March ;  and  for  re- 
ceiving the  Report  thereon,  the  26th  of  May. 


NEW  RULB8  ON  PLEADING. 

A  select  committee  is  intended  to  be  moved 
for  by  Mr.  C.  Buller  on  the  19th,  to  examine 
and  report  on  the  Regulations  laid  before  the 
House  under  the  Law  Amendment  Act.  An 
objection  was  made  by  Mr.  O'Connell,  to  the 
power  conferred  on  the  Judges.  The  Act  it- 
self gave  them  the  power,  and  the  only  ques- 
tion is,  have  they  properly  exercised  it  in  fram- 
ing these  Rules  ? 


PARLIAMENTARY  RETURNS. 

Mr.  Hume  has  moved  for  Returns  from  the 
Prerogative  Court,  and  for  a  list  of  the'  Offices 
in  the  gift  of  the  Archbishop  of  Canterbury. 

Sir  J.  Wrotteslev  has  moved  for  ft  return  of 
the  Fees,  Emoluments,  and  Duties  of  Clerks 
of  the  Assize. 


EXCHEQUER  OF  FLEAS. 

The  Court  will  sit  in  London  on  the  27th 
and  28th  of  February  for  Common  Juries. 


Circuits  of  the  Judges.— Answer*  to  Queries. — Queries. 
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CIRCUITS  OF  THE  JUDGES. 

England  and  Wales. 


SPUING 

CIRCUITS. 
IBM. 

NOBFOLK. 

MlDlJUfD. 

Hosts. 

Wbotbrn. 

Oxford. 

N.  Walks. 

S.  Walrs 

NORTHERN . 

fXjDenman 
B.Vaugban. 

LCJ.Tindal 
J.  Littledale 

LLyndhunt 
J.  Gaselee. 

H.  tfayley 
J.Botanquet 

J.  Park 
J.  Patteson 

B.  Bolland. 

B.  Gurney 

J.Taunton. 
J.  Alderson. 

Satnr.  Feb  .22 
Tuesday       2ft 
Wednesday  26 
Thursday     37 
flaturd.  Mar.  1 
Monday         8 
Thursday      6 
Friday           7 
Saturday       8 
Monday       10 
Tuesday       11 
Wednesday  12 
Thursday     IS 
Friday          14 
Saturday      16 
Monday       17 
Tuesday       Itt 
Wednesday  Itf 
Thursday    20 
Saturday     23 
Monday       24 
Tuesday       25 
Wednesday  26 
Thursday     27 
Saturday      29 
Wedn.  Xpr.  2 

•  * 

Aylesbury 
Bedford 

»               •> 

Runtingd'n 
Cambridge 

•  • 
- 

Bury  St.  Ed. 

Norwich  & 
[city 

•       • 

•  m 
»                 m 

*              • 

Nortbamp- 
[ton 

Oakham 
Lincoln  and 
-      Lcity 

Nottingham 
[and  town 

Derby 

Leicester  fc 
[boro* 

Coventry  & 

[Warwick 

Hertford 
Chelmsford 

•  • 

•  • 

•  * 

Maidstone 

r 

Lewe* 
Kingston 

*»                 m 
m                  « 
m                  «■ 

Winchester 
NewSarum 

Dorchester 

•  • 

Exeter  & 
-      [city 

* 

•  • 

Launceston 
Taunton 

Reading 

Oxford 

Worcester  A 

-      [city 

•  • 

Stafford 

•  • 

Shrewsbury 
Hereford 

Monmouth 

Gloucester 
[&  city 

*             • 

Welch  Pool 

Bala 

Camanron 

Beaumaris 
Ruthin 

Mold 
Chester 

Cardiff 

•  • 

Carmarthen 
-[fcboru* 

•  • 

•  • 

HaVerfnrd- 

[wot&town 

•  * 

Cardigan  "" 
Brecon 

Prestelgn 
Chester 

Durham 

Newcastle 

■  [&.  town 
Carlule 

Appleby 

*  • 

Lancaster 

m                * 
m                  m 

m                    • 

York  A  dty 

•  • 

L— -, — - 

ANSWERS  TO  QUERIES. 


Gammon  JUfci. 

APPRENTICE. — MASTER'S  DEATH.      P.  159. 

It  Is  quite  clear  that  the  executors  of  B.  can 
claim  no  service  from  A.,  the  apprentice.  Bax- 
ter v.  Burfield,  1  Bott.  P.  L.  pi.  696,  6th  edit. 
S.  C.  2  Stra.  1266.  And  it  seems  equally  clear 
tfiat  the  executors  of  B.,  the  master,  are  dis- 
charged from  all  agreements  and  covenants 
for  the  instruction  of  the  apprentice ;  for  these 
are  considered  as  personal  to  the  testator,  and 
determined  by  his  death.  Rett  v.  Beck,  1  Salk. 
66.  Baxter  v.  Burfield,  ubi  sup.  fPadsicortk 
v.  Guy,  1  Keb.  820.  S.  C.  1  Sid.  216.  But 
the  covenant  on  the  part  of  the  master  for 
maintenance  of  the  apprentice,  still  continues 
in  force.  Rtx  v.  Pent,  ubi  sup.  S.  C.  nomine 
Rex  v.  Petts,  1  Show.  405.  Baxter  v.  Burfield, 
mot  sup.  Soam  v.  Sweden,  Finch  Rep.  396. 
And  therefore  the  executors  are  liable  in  an 
action  of  covenant,  as  far  as  they  have  assets, 
if  they  neglect  to  maintain  him.  But  an  order 
of  magistrates,  that  the  executors  should  main- 
tain and  provide  for  the  apprentice,  would  be 
bad,  and  might  be  quashed.  Rex  v.  Pett, 
ubi  sup.  S.  0.  Garth.  231.  Rex  v.  Chaplin, 
Comberb.  324.  But  it  may  be  as  well  to  ob- 
serve, that  in  the  case  of  Rex  v.  Peck,  it  was 
laid  down  by  Lord  Holt,  that  by  the  custom  of 
London  the  executor  is  bound  to  put  the  ap- 
prentice to  another  master  in  the  same  trade. 

I.  V.  W. 


Eatn  af  ffttoTti*ns\ 

ARTICLES  OF  CLERKSHIP. — SERVICE.     P.  255. 

According  to  the  verbal  opinions  of  two 
Masters  in  Chancery,  no  difficulty  of  conse- 
quence is  likely  to  arise,  from  the  circum- 
stance of  A.'&  articles  bearing  date  nine 
years  back  instead  of  five. 

A  Constant  Reader. 


QUERIES. 


Commou  ftxta. 

SHERIFF'S   POUNDAGE.— CHARGES  FOR1 
WARRANTS. 

Can  an  under-sheriff  make  a  legal  charge 
for  warranto  on  writs  of  execution  ?  Many  Lon- 
don attorneys  are  in  the  habit  of  sending  writs 
to  the  under-sheriffs  in  the  country  without  pay- 
ing the  postage  of  their  letters;  and  when 
payment  of  the  usual  charges  for  warrant  and 
postage  is  claimed,  answer  that  the  poundage 
covers  every  charge  which  the  sheriff  may 
think  proper  to  make.  Does  the  poundage 
cover  such  charges ;  and  if  not,  can  any  action 
be  maintained  against  the  person  so  refusing 
to  pay? 

O.  H.  T. 


NOTE. — LUNATIC. 


A.  being  indebted  to  /?.,  gives  him  his  pro- 
missory note  for  £    .,  B.  cued  a  lunatic,  and 
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Queries. — Editors  Letter  Box. 


while  insane,  wrote  a  discharge  across  the 
note,  and  made  a  regular  entry  of  payment  in 
lus  account  books.  Can  the  executors  of  B. 
maintain  an  action  on  the  note  (which  when 
produced,  will  of  course  show  the  discharge) 
against  A.,  on  proving  that  B.  was  insane 
when  he  wrote  the  discharge?  Is  there  any 
method  to  recover  on  the  note  other  than  an 
action  at  law  ? 

J.  D. 


iafo  of  g)ra$trtn  an*  Canfatflasirfag. 

REAL  ACTION. 

About  twenty-seven  years  ago,  A.  went  to 
reside  in  a  cottage  as  a  tenant  to  B.,  at  a  yearly, 
rent,  which  (with  other  property)  was  then  in 
mortgage  to  C,  who  compelled  all  the  tenants 
(except  A.,)  to  pay  the  rents  to  him.  B.  died 
about  fifteen  years  ago  without  having  received 
any  rent  from  A.,  leaving  his  son,  />.,  his  heir 
at  law.  D.  paid  off  the  mortgage  to  C.t  and 
took  a  re-conveyance  of  all  the  property;  but 
he  died  intestate,  about  three  years  ago,  with- 
out having  compelled  A.  to  pay  any  rent. 
The  heir  at  law  of  D.  has  since  sold  and  con- 
veyed the  property,  including  the  cottage,  to 
E.  The  tenant  A.,  after  having  been  about 
twenty-seven  years  in  possession  without  pav- 
ing rent,  died  intestate,  leaving  his  widow  in 
possession,  and  F.t  his  heir  at  law.  Is  E.  the 
purchaser,  by  the  stat.  3  &  4  Will.  4,  cap. 
§7,  precluded  from  bringing  a  real  action 
against  F.  to  recover  the  cottage  ? 

See  sect.  2, 37  &  38  of  that  act. 

J.  C. 


practice.       ,  m  K 

UNIFORMITY   OF   PROCESS   AMENDMENT    ACT. 

Perhaps  some  of  your  correspondents  can 
inform  me  the  meaning  of  the  words — "  and 
jury  process  of  writs  of  execution/'  in  the  2nd 
clause  of  the  3  &  4  W.  4,  c.  67 ;  and  if  they 
have  not  any  meaning,  whether  the  word  "  of," 
between  the  words  •'  process"  and  '•  writs," 
should  not  be  "and,'^and  will  further  oblige 
me  by  saying,  whether  under  the  same  clause, 
the  Habeas  Corpora  Juratorum  may  be  made 
returnable  immediately,  as  well  as  all  writs  of 
execution.  The  words  above  auoted  are  taken 
from  the  act  published  by  the  King's  printers. 

A  Reader. 


THE  EDITOR'S  LETTER  BOX. 


We  have  for  some  time  projected  two  small 
volumes,  one  on  the  Practice  of  the  Court  of 


Chancery,  the  other  on  the  Practice  of  the 
Courts  of  Common  Law.  The  recent  Acts, 
and  the  Orders  and  Rules  founded  on  them, 
demand  publications  of  this  kind,  and  we  be- 
lieve that  the  gentlemen  to  whom  we  have  en- 
trusted  them  are  fully  qualified  to  render  them 
useful  and  complete.  They  are  intended  to 
be  wholly  founded  on  the  late  alterations,  and 
to  serve  not  only  as  a  Summary  of  the  present 
Practice,  but  as  a  Supplement  to  all  preceding 
works  of  the  kind.  For  this  purpose  they  will 
be  rendered  as  concise  as  possible.  They  will 
also  be  moderate  in  price.  We  hope  to  pub- 
lish the  Chancery  Practice  within  a  fortnight 
from  the  present  time,  and  the  other  shortly 
afterwards; 

We  hope  that  our  friends  will  shape  their 
queries  and  answers  in  as  concise  a  form  as 
practicable,  especially  during  the  sitting  of 
rarliainent.  We  have  been  obliged  to  defer 
several  articles  of  this  kind  on  account  of  their 
length. 

We  have  received  a  manuscript  of  an  in- 
tended pamphlet  on  the  Local  Courts  BilL 
Is  it  intended  to  be  published  ?  The  promise 
we  made,  of  noticing  a  paper  on  this  subject, 
did  not  apply  to  the  pamphlet  in  question,  but 
to  a  contribution  which  has  already  appeared. 

An  able  paper,  "  on  the  Title  which  a  Par- 
chaser  may  require  under  the  Limitation  of 
Actions  Act,"  is  printed,  but  from  its  length, 
and  the  press  of  other  matter,  unavoidably  de- 
ferred for  the  present. 

It  is  only  by  an  occasional  Double  Number 
that  we  can  possibly  dispose  of  the  numerous 
contributions  with  which  we  are  favoured; 
and  in  the  early  part  of  next  month,  we  shall 
probably  resort  to  this  method,  of  meeting 
with  the  wishes  of  our  correspondents. 

The  letters  of  H.  N.  G.,  and  W.  B.,  shall 
be  considered. 

The  Queries  and  Answers  of  B.  J.  A. ;  a 
Subscriber ;  J.  C. ;  Amicus ;  M.  W. ;  J.  F. 
R.;  D.  W.j  A5  J.  A.;  C.  S.;  N.j  J.  H.  G. 
S. ;  M.  P.  D. ;  Nimrod  j  L.  F.  R. ;  and  J.  S. 
have  been  received. 

The  First  Part  of  the  Digest  of  all  Report- 
ed  Cases  for  1834,  is  published  this  day. 


Erratum,  p.  301.  In  the  report  of  the  case 
of  Storr  v.  Mount,  for  «*  rule  discharged," 
read  "  rule  mnde  absolute."  The  context 
shews  the  mistake ;  but  we  are  much  obliged 
to  a  correspondent  for  pointing  it  out. 
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»"  Quod  magis  ad  nos 


Pertinet,  et  nesrire  malum  est,  agitamus. 


HORAt. 


LETTERS 
TO  THE  LORD  CHANCELLOR. 


LETTER   XII. 


OK    OUR   PARLIAMENTARY  PROSPECTS. 

My  Lord, 
Permit  me  once  more  to  claim  the  privilege 
of  freely  addressing  you.  I  have  not  at- 
tempted to  do  so  in  these  columns  for  some 
time ;  but  I  have  been  an  attentive  obser- 
ver—(as  who  has  not  been?)— of  all  your 
Lordship's  proceedings  during  the  interval. 
I  have  been  alternately  influenced  by  feel- 
ings the  most  contrary.  I  have  applauded 
you  for  your  Chancery  Regulation  Act,— a 
useful  and  excellent  measure.  I  have  de- 
plored your  persisting  in  your  Local  Court 
Scheme,  as  much  for  your  own  fame  as  a 
legislator,  as  for  the  thousand  other  reasons 
against  it.  ^  I  have  admired  your  eloquence, 
your  versatility,  your  powers  of  debate :  but, 
as  an  ardent  friend  and  follower,  I  have  re- 
gretted with  the  bitterest  pain  your  un- 
thinking attacks  on  your  own  profession, 
and  your  apparent  attempt  to  sacrifice  them 
to  the  maintenance  of  your  political  power. 
Another  Session  of  Parliament  has  com- 
menced, and  I  prepare  to  take  my  humble 
part  in  its  proceedings,  to  speed  the  good 
and  endeavour  to  defeat  the  bad  projects  of 
our  legislators.  It  has  long  appeared  to  me, 
that  the  state  of  the  profession  is  peculiar 
and  difficult.  Without  union  among  its 
members  of  every  branch,  it  is  not  easy  to 
say  what  may  be  the  result  of  the  present 
aspect  of  affairs ;  once  united  among  our- 
selves, we  have  little  to  fear.     It  is  not  the 

KO.    CXC 


time,  however,  to  attempt  to  disguise  our 
true  position.  It  is  in  vain  to  shut  our  eyes 
on  the  dangers  that  surround  us.  The  true 
interests,  as  well  of  the  public  as  the  profes- 
sion, demand  our  utmost  energies,  that  We 
should  be  beforehand  with  our  opponents, 
and  ready  to  assail  as  well  as  to  defend. 

The  state  of  the  profession  is  in  one  re- 
spect most  remarkable  In  all  preceding 
times,  my  Lord,  it  had  at  any  rate  one 
powerful  friend  —its head,  its  chief — to  sup- 
port its  interests  in  the  Cabinet  and  the  Se- 
nate; to  back  its  fair  demands;  to  enforce 
its  rights ;  to  extend  its  privileges.  It  was 
a  part  of  our  wise  constitution,  that  the  head 
of  the  law  should  be  a  Cabinet  Minister,  and 
should  represent  the  profession  of  which  he 
was  the  highest  member.  It  is  the  sin- 
gular misfortune  of  the  present  position 
of  the  profession,  to  find  this  well-ordained 
state  of  things  reversed ;  the  man  whom  we 
naturally  look  to  as  our  friend,  is  our  chief 
enemy ;  our  selected  champion  is  armed 
against  us ;  far  from  finding  assistance 
from  him,  in  him  we  find  our  bitterest  op* 
ponent;  we  ask  for  bread,  and  receive  a 
serpent ;  far  from  being  eloquent  in  our  fa- 
vour, he  loses  no  opportunity  of  depreciating 
us ;  adopting  without  hesitation  all  the  com- 
mon place  declamation  against  law  and  law- 
yers, which  can  only  claim  weight  or  attention 
as  coming  from  a  Lord  Chancellor.  I  know, 
my  Lord,  the  restless  energy  of  your  Lord- 
ship's character  influences  your  every  effort; 
that  to  carry  an  end  you  are  often  careless 
about  the  means;  but  with  the  most  pro* 
found  respect  and  admiration  for  your  ta- 
lents and  political  life,  I  would  ask  whether, 
if  it  be  too  late  to  recant  what  has  beeri  al- 
ready said,  it  is  wise  to  persist  in  the  same 
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course  for  the  future  ?  I  dare  to  appeal  to 
your  Lordship,  and  to  ask  you  to  assert  your 
true  position,  that  of  the  defender  of  the  pro- 
fession to  which  you  belong. 

It  was  obvious,  that  after  the  defeat  which 
it  experienced  in  two  Sessions  of  Parlia- 
ment, you  could  not  again  bring  forward 
your  Local  Courts  Bill.  Twice  rejected  by 
your  Peers,  universally  reprobated  by  the 
Profession,  avowedly  opposed  by  the  Judges, 
I  cannot  believe  it  could  yet  again  be 
offered  to  the  House  of  Lords  by  your  Lord- 
ship. It  seems,  however,  that  it  is  not 
abandoned;  that  availing  yourself  of  the 
sentiments  of  some  of  the  patriots  of  the 
hour  now  in  the  House  of  Commons,  it  is 
first  to  be  tried  there,  (where  it  has  noto- 
riously been  three  times  unsuccessfully  pro- 
posed,) and  its  presumed  success  is  to  awe 
the  other  House  into  submission.  We  shall 
see,  however,  whether,  in  the  first  place, 
the  economists  of  the  Lower  House  wity 
pass  a  scheme  which  is  to  impose  great  ex- 
penses on  the  country,  and  render  all  the 
prating  machinery  useless  and  abortive. 
We  shall  see  whether  they  will  deliberately 
pass  one  measure  (the  Law  Amendment 
Act)  in  one  year,  and  then  virtually  repeal 
it  in  the  next;  we  shall  see  whether  the 
friends  of  popular  rights  will  sanction  a  bill 
which  throws  more  patronage  into  the 
hands  of  the  Ministers  than  any  preceding 
measure  that  can  be  thought  of.  We  shall 
see,  in  the  next  place,  whether  the  House 
of  Lords  will  endure  the  new  course  adopted 
to  enforce  their  consent. 

For  the  present  I  conclude,,  I  have  ven- 
tured to  shew  to  your  Lordship  your  present 
false  position  with  respect  to  your  own  pro- 
fession. I  will  only  remind  you  of  the  words 
of  one*  whom  you  have  ever  professed  to 
admire, — one  who  was  not  wanting  in  a 
love  of  liberty,  and  no  bigoted  adherent  to 
custom  or  antiquity : — "I  will/'  said  he 
to  whom  I  allude,  "  fob  bveb,  at  all 
hazards,  a8sket  the  dignity,  indepen- 
dence, and  antiquity  07  the  english 
Bab,  without  which  impartial  justice, 
the  most  valuable  part  op  the  english 
Constitution,  can  have  no  existence." 

I  have  the  honor  to  be, 
My  Lord, 
Your  Lordship's  most  humble  servant, 

Lincoln* s  Inn,  A  Barrister. 

Feb.  18,  1834. 


REVIEW. 


»  Lord  Erskine.     Trial  of  Thomas  Paine, 
22  St.  Tr.  412. 


A  Selection  of  Precedents  from  the  best 
modern  Manuscript  Collections,  and  Drafts 
of  actual  Practice ;  with  general  Common 
Forms,  and  Variations,  adapted  to  all  the 
circumstances  usually  occurring ;  forming 
a  System  of  Conveyancing ;  with  Dissert- 
ations and  Practical  Notes,  and  a  copious 
Index.  By  the  late  W.  M.  Bythewood, 
of  Lincoln's  Inn,  Esq.  Barrister  at  Law. 
By  William  Palmer  Parken,  of  the  Inner 
Temple,  Esq.,  and  James  Stewart,  of 
Lincoln's  Inn,  Esq.  Barristers  at  Law. 
In  Nine  Volumes.  London:  Saunders 
and  Benning.  1834. 

The  first,  second,  and  third  volumes  of 
this  work  have  reached  a  second  edition, 
and  comprise  the  Precedents  and  Notes  of 
Mr*  Bythewood  on  the  subjects  included 
therein.  This  part  of  the  work  has  been 
edited  by  Mr.  Stewart ;  and  the  subsequent 
volumes,  in  continuation,  are  the  result  of 
the  joint  labors  of  Mr.  Parken  and  Mr. 
Stewart.  It  appears  to  have  been  the  in- 
tention of  Mr.  Bythewood  to  compile  a 
work  of  much  greater  magnitude  than  the 
present,  extending  probably  to  twenty  vo- 
lumes. The  original  volumes,  as  published 
by  Mr.  Bythewood,  were  composed,  lor  the 
greater  part,  o£  Precedents  by  eminent 
Counsel,  and  all  of  them,  we  understand, 
had  been  drawn  and  used  in  actual  practice. 
According  to  the  first  plan,  every  conceiv- 
able case  would  have  been  provided  for; 
but  we  much  question  whether  the  Profes- 
sion in  general  needed  a  publication,  the 
larger  part  of  which  would  very  seldom,  if 
ever,  be  required. 

We  incline  to  think  that  the  plan  of  the 
present  work  is  preferable  to  that  of  the 
original  author,  and  probably  he  would 
have  felt  it  necessary,  in  prosecuting  his 
design,  to  abridge  and  modify  it.  Be  that 
as  it  may,  we  have  here  a  new  edition  of 
his  first  three  volumes ;  and  it  seems  that 
the  continuation  was  undertaken  in  order 
to  supply  the  demand  for  the  work,  and  to 
obviate  any  difficulty  which  might  arise  from 
the  announcement  by  the  publisher  of  Mr. 
Jarman's  edition,  that  in  his  subsequent 
numbers  no  reference  would  be  made  to 
Mr.  Stewart's  edition  of  tile  three  volumes 
which  had  been  edited  by  Mr.  Bythewood. 
And  Mr.  Stewart  finding  it  impossible  to 
bring  out  the  whole  work  sufficiently  early, 
Mr.  Parken  undertook  to  contribute  some 
of  the  titles. 
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The  Notes  and  Dissertations  on  each  sub- 
ject are  brought  down  to  the  time  of  pub- 
lishing the  several  volumes  ;  and  the  Cases 
and  Statutes  are  stated  and  commented 
upon  according  to  their  respective  degrees 
of  importance.  In  the  first  place  we  shall 
describe  the  general  plan  and  scope  of  the 
work,  and  notice  so  many  of  the  details  as 
our  limits  will  afford.  It  is  arranged,  as  to 
its  leading  subjects,  in  alphabetical  order. 

The  first  volume,  and  part  of  the  second, 
comprises  Acknowledgments,  Affidavits, 
Agreements,  and  Annuities,  and  the  col* 
lateral  assurances  connected  therewith. 
In  the  second  volume,  the  precedents  em- 
brace the  heads  of  Appointments,  Appor- 
tionment, Arbitration,  Assent,  Attestation, 
Attornment.  For  the  precedents  of  Assign- 
ments, reference  is  made  to  the  several 
subject  matters  assigned.  The  third  volume 
contains  Awards,  Bargain  and  Sale,  Bill 
of  Sale,  Bonds,  and  Confirmations.  The 
fourth  volume  embraces  the  heads  Cove- 
nants, Defeazances,  Directions,  Disclaim- 
ers, Enfranchisement,  Exchange,  Estoppel, 
Feoffment,  Fines,  Forfeiture,  Gifts,  Grants, 
Indemnity,  Land  Tax,  and  Leases.  The 
fifth  volume  concludes  the  subject  of  Leases, 
and  is  followed  by  Letters  of  Attorney, 
Letters  of  Administration,  Letters  of  Li- 
cence, Letters  Patent,  Licence,  Manumis- 
sion, Memorials,  and  Mortgages.  The 
sixth  volume  is  occupied  by  Deeds  of  Par- 
tition, Partnership,  and  Purchase.  The 
seventh  volume  completes  the  subject  of 
Purchase  Deeds,  and  proceeds  with  Reco- 
very Deeds,  Releases,  Separation  Deeds, 
and  Settlements.  The  eighth  volume  con- 
cludes the  precedents  of  Settlements,  and 
contains  also  those  of  Transfers,  Trust 
Deeds,  and  Trustee  Deeds.  The  last  vo- 
lume is  confined  to  Warrants  of  Attorney 
and  Wills.  The  volumes  from  4  to  9  in- 
clusive, contain  an  Index  to  the  Notes  of 
each  volume  separately ;  and  the  last  volume 
i?  accompanied  by  a  very  copious  Index, 
both  to  the  Precedents  and  the  Notes. 

The  Preliminary  Dissertations  to  each  class 
of  deeds,  and  particularly  the  more  import- 
ant ones,  are  very  able  productions,  evi- 
dently composed  with  great  care,  precision, 
and  conciseness  :  affording  all  the  informa- 
tion which  the  student  may  require  in  the 
outset  of  his  labors,  and  furnishing  to  the 
practitioner  of  experience,  the  means  of  re- 
freshing his  memory,  and  directing  him, 
where  necessary,  to  more  complete  sources 
of  information  and  assistance.  Our  limits 
prevent  us  from  dwelling  on  more  than  a 


few  of  the  articles  on  which  the  learned 
editors  of  the  work  have  treated. 

Amongst  these,  we  may  notice  Leases ; 
the  nature  of  which  is  subdivided,  as  fol- 
lows : — who  may  be  lessors ;  who  may  be 
lessees ;  what  may  be  demised  ;  the  form 
of  a  lease ;  assignments  of  leases ;  how  a 
lease  may  be  determined ;  and  stamps. 
The  subject  of  Mortgages  is  treated  of  under 
the  heads  of — practical  directions ;  who  may 
be  mortgagors;  who  may  be  mortgagees; 
what  may  be  mortgaged ;  the  mode  of  ef- 
fecting a  mortgage;  collateral  securities; 
stamps ;  and  miscellaneous  points. 

The  decisions  on  Marriage  Settlements 
are  noticed  at  considerable  length;  and  those* 
on  Separation  Deeds  are  concisely  stated. 
The  various  kinds  of  Purchase  Deeds: — as 
appointments,  assignments,  bargain  and  sale, 
feoffments,  releases,  &c— are  considered  in 
distinct  dissertations,  and  appear  to  com- 
prise all  the  law  on  the  subject.  All  these 
matters  are  well  considered,  the  doctrines 
relating  to  them  stated,  and  the  cases  cited 
which  bear  on  the  several  points  that  have 
been  brought  into  question. 

Under  the  head  of  Trust  Deeds,—  com- 
prising those  by  way  of  security ;  those  for 
charitable  and  religious  purposes;  and  on 
arrangements  between  debtors  and  credi- 
tors—there is  a  very  able  and  comprehen- 
sive treatise  on  the  several  topics  which 
the  subject  includes.  The  dissertation  on 
Wills  is  full  and  valuable ;  and  the  subject 
is  considered  under  the  following  heads: 
who  may  make  a  will ;  who  may  take  under 
a  will ;  what  may  be  devised  or  bequeathed  ; 
the  ceremonies  necessary  for  making  a  will ; 
and  practical  directions.  The  notes  on 
Trustee  Deeds,  including  an  analysis  of  the 
1  W.  4.  c.  60,  and  the  cases  which  have 
been  decided  under  it,  with  the  precedents 
of  different  deeds,  are  of  considerable  prac  • 
tical  value. 

We  are  unable  to  review  many  other 
parts  of  the  work  which  are  deserving  of 
commendation,  and  are  glad  that  the  Pro- 
fession, at  length,  possesses  a  work  much 
needed,  which  has  been  prepared  from  the 
best  recent  precedents  in  actual  practice, 
and  sufficiently  comprehensive  to  suit  the 
various  circumstances  occurring  in  general 
practice,  without  being  too  voluminous,  or 
attempting  to  meet  every  possible  contin- 
gency or  complexity  of  detail. 
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ASSIGNMENT   OP   LEASES. 

It  is  a  well  established  rule,  that  no  precise 
words  are  necessary  to  constitute  a  covenant 
Com.  Dig.  Cov.  A.  2 ;  but  it  must  be  clear 
that  they  are  meant  to  operate  as  an  agree- 
ment, and  not  merely  as  a  condition  or  quali- 
fication. Com.  Dig.  Cov.  A.  3.  1  Roll.  Abr. 
618,  per  Denman,  C.  J.  1  Cromp.  &  Mee. 
657.  This  principle  it  was  necessary  to  apply 
tD  the  following  case,  which  is  of  very  usual  oc- 
curence: 

It  was  an  action  of  covenant  brought  by  the 
defendant  in  error,,  on  an  indenture  of  assign- 
ment of  a  term  for  years.  The  declaration 
stated  the  original  lease  from  the  lessor  to 
the  defendant  in  error,  for  twenty- one  years 
from  March  1820,  containing  a  covenant  to 
pay  rent  quarterly ;  and  that,  by  indenture  ex- 
ecuted by  the  plaintiff  and  defendant,  the  de- 
fendant in  error  assigned  to  the  plaintiff  in 
error,  his  executors,  &c,  the  said  iudenture  of 
lease,  and  the  demised  premises,  and  all  the 
estate,  right,  title  and  interest,  term  of  years 
then  to  come  and  unexpired,  property,  claim, 
and  demand  of  the  defendant  in  error,  by  vir- 
tue of  the  said  indenture  of  lease,  &c  therein ; 
to  have  and  to  hold  the  said  lease  together 
with  the  said  premises  by  the  same  demise, 
and  by  the  said  assignment  assigned  to  the 
plaintiff  in  error,  his  executors,  administrators, 
.and  assigns,  during  all  the  rest  and  remain- 
der of  the  said  term  of  twenty-one  years,  grant- 
ed by  the  said  indenture  of  lease  then  to  come 
and  unexpired,  subject  nevertheless  to  the  pay- 
ment of  the  yearly  rent,  and  the  performance  of 
the  covenants  and  agreement*  reserved  and  con- 
tained in  the  said  indenture  of  tease  $  and  that 
the  plaintiff  in  error  accepted  the  said  assign- 
ment, and  entered.  The  declaration  then  as- 
signed as  a  breach,  the  non-payment  of  rent 
due  after  the  assignment,  hy  reason  whereof 
the  defendant  in  error  was  obliged  to  pay  the 
amount.  The  plaintiff  in  error  pleaded  several 
pleas,  on  which  issue  was  joined  and  found 
against  him ;  and  one  plea,  viz.  that  before  the 
rent  became  due  he  assigned  over,  to  which 
plea  there  was  a  demurrer  and  joinder,  on 
which  judgment  was  given  by  the  Court  of 
Common  Pleas  for  the  defendant  in  error. 
The  question  in  the  case  was,  whether  the 
plaintiff  in  error  was  liable  to  the  defendant 
in  error  for  non-payment  of  rent  due  after  he 
had  assigned  over;  and  that  depended  upon 
the  further  question,  whether  the  words  "  sub- 
ject nevertheless  to  the  payment  of  the  yearly 
rent,"  &c,  amounted  to  a  covenant  to  pay  the 
rent  during  the  whole  residue  of  the  unex- 
pired term.  If  they  do,  the  judgment  of  the 
Court  below  ought  to  be  affirmed;  if  thev  do 


not,  it  ought  to  be  reversed.  We  are  of  opinkm 
that  they  do  not.  Are  then,  said  Denman  C.J., 
the  words  in  question  meant  to  be  used  as 
words  of  agreement  between  the  assignor  and 
assignee.,  or  words  of  qualification  to  modify 
and  restrain  the  generality  of  the  words  which 
precede,  and  to  express  clearly  the  intention 
of  the  assignor  not  to  assign  an  absolute  term, 
but  a  term  subject  to  all  the  obligations  to- 
wards the  lessor  to  which  it  was  originally 
liable?  To  determine  this  we  must  look  at 
the  indenture  as  stated  on  the  record,  and 
observe  in  what  part  the  words  ©ccor:  they 
come  after  the  haoendttm,  and  constitute  part 
of  it ;  though  the  indenture  contains  the 
language  of  both  parties,  in  the  granting  part 
of  the  words  are  those  of  the  grantor,  which 
are  to  be  taken  most  strongly  against  himself; 
and,  therefore,  it  was  material  for  him  to 
qualify  the  grant,  that  he  might  net  be  consi- 
dered as  conveying  any  greater  estate  than  he 
really  intended :  this  is  properly  done  in  the 
hahendttM.  Its  office  w  to  limit  the  certainty 
of  the  estate  (Co.  Litt.  6a):  "it  doth  qualify 
the  general  intendment  of  the  premises; 
and  the  reason  of  this  is,  for  that  it  is  a  maxim 
of  law,  that  every  man's  grant  shall  be  ta- 
ken by  construction  of  law  most  forcible 
against  himself,"  (Co.  Litt.  183,  a. ;  see  also 
Hale,  171;  Stucktey  v.  Butler,  Com.  Dig. 
Fait,  E.  9).  As  these  expressions,  therefore, 
occur  in  that  part  of  the  deed  in  which  they 
ought  to  be,  if  their  object  was  merely  to 
qualify  and  abridge  the  generality  of  the  grant- 
ing part,  it  is  highly  probable  that  thev  were 
intended  to  have  that  effect  only ;  and  some 
instances  were  adduced  by  the  learned  counsel 
for  the  plaintiff  in  error,  where  similar  words 
occurring  in  the  same  part  of  the  deed  could 
not  possibly  have  any  other  signification.  For 
example,  the  assignment  of  a  lease  by  way  of 
mortgage,  and  the  conveyance  of  an  estate 
subject  to  a  mortgage  or  incumbrance,  to  a 
second  mortgagee,  or  to  a  purchaser,  where  it 
is  impossible  that  these  words  could  constitute 
a  covenant  by  the  mortgagee  to  pay  the  rent 
in  the  one  case,  or  by  the  second  mortgagee 
or  purchaser  to  pay  off  the  mortgage  or  in- 
cumbrance in  the  other.  It  was  a  very  just 
remark  made  by  the  counsel  for  the  plaintiff 
in  error,  that  it  is  the  duty  of  a  party  jwho 
intends  to  bind  another  by  a  covenant  in  a 
formal  instrument,  to  insert  it  in  that  instru- 
ment in  distinct  and  intelligible  term?,  hy  which 
the  party  to  be  barred  cannot  be  deceived,  and 
not  to  call  upon  the  Court  to  infer  such  a 
covenant  from  words  which  are  at  least  equi- 
vocal, and  which  one  party  may  never  have 
meant  to  use  in  the  sense  ascribed  to 
them  by  the  other.  For  these  reasons  we 
think  that  the  proper  construction  of  this  in- 
denture is,  that  these  are  words  of  qualifica- 
tion, and  not  of  contract ;  and  if  the  question 
were  entirely  new,  we  should  adopt  that  con- 
struction. We  have,  however,  the  authority 
of  the  Court  of  King's  Bench  in  a  case  which 
is  not  reported,  the  particulars  of  which  have 
been  furnished  by  my  brother  James  Parke, 
who    was    counsel    in    it  —  Mills  v.  Harris, 
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Michaelmas  term,  1820.    It  was  an  action  of 
munmpft  by  the  assignor  to  the  assignee  of  a 
lease,  who  had  accepted  but  not  executed  the 
assignment,  for  not  repaying  to  the  assignor 
the  rent  which  lie  had  been  obliged  to  pay, 
after  the  assignee  had  assigned  over.     The 
deed  contained  similar  words  to  those  in  this 
instrument.     Lord  Tenter  den  nonsuited  the 
plaintiff'  on  the  trial,  at  the  sittings  before 
Michaelmas  term,  1820.    On  a  motion  for  a 
new  trial,  the  Court  confirmed  his  Lordship's 
decision  by  refusing  a  rale,  on  the  ground  that 
these  were  not  words  of  agreement,  but  were 
merely  descriptive  of  the  obligations  to  which 
the  assignee  would  be  liable  as  between  him  and 
the  lessor.    It  remains  only  to  make  some  ob- 
servations on  the  cases  relied  upon  by  the  de- 
fendant in  error.    That  of  Burnett  v.  Lynch, 
5  B.  &  C.  589,  proceeds  upon  the  ground 
that  during  the  continuance  »f  the  interest  of 
the  mssfrnee,  there  is  a  duty  on  his  part  to  pay 
the  rent  and  perform  the  covenants.    Buytev, 
J.,    in    giving   judgment,   states,    that    the 
duty  is  commensurate  with  the  time  during 
which  the  assignee  has  an  interest  in  the  pre- 
mises.   This  duty,  we  think,  would  arise  from 
the  mere  relation  between  the  parties,  without 
any  such  words  as  those  now  under  considera- 
tion ;  for  the  effect  of  the  assignment  is,  that 
the  leasee  becomes  a  surety  to  the  lessor  for 
the  assignee,  who,  as  between  himself  and  the 
lessor  of  the  principal,  is  bound,  whilst  he  is 
assignee,  to  pay  the  rent,  and  perform  the 
covenants  running  with  the  estate;  and  the 
surety,  after  paying  the  debt,  or  discharging 
the  obligation  to  which  he  is  liable,  has  his 
remedy  over  against  the  principal.    And  he 
would  also,  in  all  probability,  have  the  same 
remedy  over  against  each  subsequent  assignee, 
in  respect  of  breaches  committed  during-  the 
continuance  of  the  interest  of  each ;  for  the 
the  lessee  is,  in  effect,  a  surety  for  each  of 
them  to  the  lessor.    The.  case  of  Chancellor  v. 
Poole,  2  Doug.  767,  was  also  mentioned,  in 
which  Lord  Men&eld  said.  "  that  there  was  a 
covenant  by  the  defendant  for  paying  the  rent 
in   the  deed  poll,  but  it  was  with  the  lessee." 
There,  however,  the  words  of  the  instrument 
w«re  very  different;  they  were  these,  "  the  as- 
signee paying  the  rent  and  performing  the 
rovenants,  and  indemnifying  the  lessee  against 
:he  same ;"  which  last  words  were  incapable 
>f  being  construed  as  qualifying  the  generality 
»f  the  granting  part,  and  could  have  no  other 
effect  than  an  agreement  on  the  part  of  the 
assignee  with  the  assignor.    For  these  reasons 
ire  think  that  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  reversed.    Judg- 
uent  reversed.      Woheridge   v.  Steward,  1 
L'roinp.  &  Mee.  6G5. 


WHAT  TITLE  MAY  A  PURCHASER 
REQUIRE  UNDER  THE  LIMITA- 
TIONS   OF  ACTIONS  ACT?* 


To  the  Editor  of  the  Legal  Observer. 

Sir, 

The  great  practical  importance  of  the  ques- 
tion "  What  title  may  a  purchaser  require  un- 
der  the  3  &  4  W.  4,  v.  27?"  induces  me  to 
submit  the  following  observations  upon  that 
point,  for  the  consideration  of  your  readers. 

If  I  understand  your  correspondent,  "  A 
Conveyancing  Counsel,"  rightly,  he  is  (or  was) 
of  opinion,  that  a  purchaser  would  not  be  safe 
in  accepting  a  twenty  years'  title,  at  least  for 
the  next  twenty  years,  because  the  rights  of 
persons  entitled  for  sixty  years  are  preserved 
by  the  act  for  at  least  that  period .  Now,  Sir, 
1  thiuk  it  will  be  found  that  the  statute  does 
not  preserve  the  right  of  persons  entitled  to 
sue  within  sixty  years  for  twenty  years  j  there- 
fore  upon  this  point  I  join  issue  with  your  cor- 
respondent. 

The  communication  of  your  correspondent 
"  Causidicus,"  contains  a  very  concise  and 
correct  statement  of  the  true  construction  of 
those  sections  of  the  act  which  he  refers  to, 
but  he  does  not  apply  it  to  the  question  raised 
by  your  first  correspondent :  he  however  raises 
another  Question— (viz.)  whether  a  person 
whose  right  of  entry  is  tolled,  and  the  twenty 
years  have  expired  on  the  31st  December, 
1833,  can  bring  any  action  at  all  till  the  1st  of 
January  1835."  I  think  it  will  appear  that  he 
can ;  and  indeed  Causidirus's  own  letter  ap- 
pears to  me  to  contain  a  solution  of  the  sup- 
posed di.iiculty. 

As  to  your  third  correspondent,  "  A  Con- 
veyancing Attorney,"  I  perfectly  agree  with 
him,  that  it  will  not  be  sate  to  accept  a  twenty 
years' title;  but  I  cannot  understand  why  thirty 
years  will  be  any  safer,  or  why  that  period  will 
be  considered  a  reasonable  time  for  a  title  to 
be  shewn ;  and  1  differ  with  this  gentleman,  if 
he  thinks  that  by  sec.  2.  no  real  action  may  be 
maintained  under  sec.  37,  but  within  twenty 
years  after  right  accrued. 

Now,  Sir,  the  wrongs  that  may  be  done  to  a 
right  of  freehold  (3  Bla.  Com.  ch.  10)  are  re- 
medied either  by  actual  legal  entry,  or  by 
action. 

The  reraedv  by  entry  takes  place  only  in 
cases  where  the  original  entry  of  the  wrong- 
doer is  unlawful,  as  m  cases  of  abatement,  in- 
trusion, and  disseisin  (Co.  Litt.  237,  238),  for 
then  the  legal  owner  is  said  to  have  a  right  of 
entry ;  but  before  the  3  &  4  W.  4.  c.  27,  this 
right  of  entry  must  have  been  executed  during 
the  life-time  of  the  abator,  intruder,  or  dissei- 
sor;  for  if  the  disseisor  died  seised  of  the  in- 
heritance, having  had  peaceable  possession  for 
five  years  {32  H.  8,  c.  33),  and  it  descended  to 
his  heir,  the  right  of  entry  was  said  to  be  tolled 
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or  taken  away  by  descent.  (Lltt.  §  365,  413. 
Co.  Litt.  237.    Gilb.  Tea.  2 ) .) 

A  right  of  entry  was  also  barred  by  twenty 
years'  adverse  possession  (21  Jac.  I.  c.  16)$ 
by  discontinuance  (Co.  Lit.  325) ;  and  by  fine 
and  nonclaim,  under  4  H.  7.  c.  24,  and  32  H. 
8.  c.  36. 

By  the  new  statutes,  however,  (3  &  4  W.  4. 
c.  2?  and  74)  after  the  31st  Dec.  1833,  a  right 
of  entry  can  only  be  barred  by  twenty  years 
adverse  possession  after  title  accrued,  it  being 
enacted  by  §  39  of  the  first-mentioned  statute 
(c.  27),  that  no  descent  cast,  discontinuance, 
or  warranty,  which  may  happen  or  be  made 
after  31st  Dec.  1833,  shall  toll  or  defeat  any 
right  of  entry  or  action  for  the  recovery  of 
land. 

This  summary  remedy  by  entry,  therefore, 
only  lay  in  certain  cases,  and  might,  even  in 
those  cases,  be  taken  away  or  barred  as  above 
mentioned,  and  then  the  party  was  driven  to 
his  action,  which  however,  if  he  thought  it 
more  expedient,  he  might  maintain,  although 
he  had  a  legal  right  of  entry,  Co.  Litt.  57. 

Real  actions  are  of  two  kinds ;  namely,  1 . 
Droitural  actions ;  2.  Possessory  actions  :— 
the  former  touching  the  right  of' property,  the 
latter  the  right  of  possession.  Writs  of  night, 
and  writs  in  the  nature  of  a  Writ  of  Right,  are 
of  the  first,  and  Writs  of  Entry  and  Writs  of 
Assize  are  of  the  second  species. 

1.  At  to  Possessory  Actions. 

When  the  party  entitled  to  the  possession  of 
a  freehold,  had  no  right  of  entry,  or  was  de- 
prived of  his  right  of  entry  by  any  of  the  cir- 
cumstances above  mentioned,  (except  by  discon- 
tinuance, for  which,  and  for  some  species  of 
deforcement  there  are  special  writs,  F.  N.  B. 
147),  or  thought  it  more  expedient  to  admit 
the  tenant  to  have  gained  a  tortious  freehold, 
he  was  (and  is  now,  if  his  right  accrued  before 
and  he  had  no  right  of  entry,  or  his  right  of  entry 
had  been  tolled  or  taken  away  on  or  before  the 
31st  Dec.  1833—3  &  4  W.  4,  c.  27)  remedi- 
able by  writ  of  entry,  or  other  possessory  ac- 
tion applicable  to  his  case. 

But  by  32  H.  8,  c.  2,  writs  of  entry,  and  all 
possessory  actions  on  the  seisin  of  an  ancestor, 
must  be  brought  within  fifty  years  after  the 
supposed  disseisin,  and  on  the  claimant's  own 
seism  within  thirty  years  (§  3  &  4). 

These  actions,  however,  decide  nothing  with 
respect  to  the  right  of  property,  for  if  the  dis- 
possessor  has  any  legal  claim,  he  may  after- 
wards exert  it,  notwithstanding  a  recovery 
against  him  in  these  possessory  actions  (3  Bla. 
Com.  180.  Mirr.  c.  4,  §  24),  '*  for  as  one 
man  may  have  the  possession,  and  another  the 
right  of  possession,  which  is  recovered  by  these 
possessory  actions ;  so  one  man  may  have  the 
right  of  possession,  and  so  not  be  liable  to 
eviction  by  any  possessory  action,  and  another 
may  have  the  right  of  property,  which  cannot 
be  otherwise  asserted  than  by  the  great  and 
final  remedy  of  a  Writ  of  Right,  6r  such  cor- 
respondent writs  as  are  in  the  nature  of  a  Writ 
of  Right."    3  Bla.  Com.  191. 


2.   As  to  Droitural  Actions. 

When  a  party  having  a  right  of  freehold  if 
defeated  in  any  possessory  action,  or  when  his 
right  of  entry  is  defeated  by  discontinuance, 
(in  which  case,  as  before  stated,  a  Writ  of  En- 
try will  not  lie),  or  is  barred  by  the  Statute  of 
Limitations  (32  H.  8,  c.  2)  from  maintainio? 
a  possessory  action,  he  is  remediable  by  a  Writ 
of  Right,  or  such  correspondent  writs  as  are 
in  the  nature  of  a  Writ  of  Right  j  as,  for  in- 
stance, by  action  of  formedon,  given  by  sta- 
tute De  Donis,  or  West.  2.  13  Edw.  1.  c.  I ;  in 
case  of  discontinuance,  the  writ  of  Qued  n 
Deforceat,  given  by  the  statute  West.  2.  13 
Edw.  1.  c.  4,  to  the  owners  of  any  particular 
estate,  as  for  life,  in  dower  by  the  curtesy,  or 
in  fee  tail,  who  might  be  barred  of  the  right  of 
possession  by  a  recovery  had  against  them 
through  their  default  or  nonappearance  in  a 
possessory  action,  in  which  events  they  were 
absolutely  without  any  remedy  at  the  common 
law ;  for  a  Writ  of  Right  does  not  lie  for  any 
but  such  as  claim  to  be  tenants  in  fee-simple 
(F.  N.  B.  1—6) ;  but  a  recovery  on  the  merits, 
in  a  possessory  action,  is  in  such  cases  final 
6  Bla.  Com.  c.  21. 

A  claimant  in  fee  simple,  however,  may  have 
a  Writ  of  Right,  even  alter  the  right  of  pos- 
session is  barred  by  a  recovery  upon  the  merits 
in  a  possessory  action,  or  by  the  Statute  of  Li- 
mitations. 

But  by  32  H.  8.  c  2,  Writs  of  Right  on  the 
seisin  of  an  ancestor,  must  be  sued  out  within 
sixty  years  (§  2  and  3),  and  on  the  claimant's 
own  seisin  within  thirty  years  (§  4). 

These  actions,  however,  have  long  since 
fallen  into  disuse,  the  title  to  lands  being  now 
usually  tried  in  actions  of  ejectment ;  but  they 
are  nevertheless  even  now  occasionally  resorted 
to ;  as,  for  instance,  after  failure  in  an  action 
of  ejectment  (ChntfleM  v.  Souter,  3  Bing.  16/; 
Bovyer  v.  Bowyer,  2  Dowl.  Pr.  Rep.  207) ;  or 
where  that  species  of  action  will  not  lie,  for 
actions  of  ejectment   cannot  be  maintained 
where  the  lessor  of  the  plaintiff  has  not  a  legal 
right  of  entry,  and  in  some  cases  it  is  necessary 
to  make  an  actual  entry  before  ejectment  can 
be  brought  (Gwii/wv  i. Hicks,  7T.  R.433, 727); 
and  as  an  action  of  ejectment  is  founded  on  a 
right  of  entry  in  the  party  claiming  title,   it 
follows  that  if  the  defendant  can  anew  such 
right  has  been  tolled  or  taken  away  by  any  de-i 
scent,  discontinuance,  fine  and  nonclaiin,  or 
by  the  statute  of  limitations,  as  above  men- 
tioned, it  will  be  a  sufficient  defence  to  the 
action ;  and  an  uninterrupted  adverse  posses- 
sion for  twenty  years  (except  in  cases  which. 
fall  within  the  clause  of  exceptions  in  21  Jac. 
1.  c.  16)  operates  as  a  descent,  or  a  discontinu- 
ance, which  tolls  entry  (Ssokes  v.  Berrg,  Ssdk. 
421) ;   but  the  party  may  then  maintain   his 
Writ  of  Entry  or  Writ  of  Right. 

Having  premised  so  much  of  the  old  law  as 
seemed  necessary  to  a  clear  understanding  of 
the  new  statute,  3&4VV,  4.  c.  27, 1  now  pro- 
ceed to  the  enquiry*  what  alteration  has  l>ccn 
made  in  the  periods  of  limitation  ?  and  what  i« 
the  effect  of  the  provisoes  made  for  the  tempo, 
rary  preservation  of  the  abolished  redactions 
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for  the  purpose  of  doing  Justice  to  those  per- 
sons whose  rights  shall  have  accrued  before 
the  act  came  into  operation,  and  who,  in  the 
absence  of  such  provisoes,  would  be  without 
remedy. 

Actions  of  ejectment,  it  has  already  been 
shewn,  can  only  be  maintained  where  the  claim- 
ant has « legal  right  of  entry,  whereas  droitu 
ral  and  possessory  actions  may  be  maintained 
also  where  the  claimant  hag  no  right  of  entry. 
The  new  statute,  which  relates  chiefly  to  these 
two  species  of  action,  abolishing'  the  one,  andap- 

?  lying  the  other  to  all  cases  after  the  3 1st  Dec. 
834,  may  therefore  be  conveniently  consider- 
ed under  these  two  heads ;  viz.  first,  as  to  per- 
sons having  a  right  of  entry ;  and,  secondly, 
as  to  persons  not  having  a  right  of  entry. 

1.  And  first,  as  to  persons  having  a  right  of 
entry.  It  in  enacted  by  sec.  2,  that  no  person 
shall  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to 
bring*  such  action,  shall  have  first  accrued. 

Now,  did  this  action  stand  alone,  it  would 
probably  limit  all  real  and  mixed  actions  what- 
ever, whether  the  claimant  bad  a  right  of  en- 
try or  not,  to  twenty  years ;  but,  as  sec.  37  & 
38  provide  for  the  cases  of  persons  who  have 
nt»t  a  right  of  entry,  or  whose  right  of  entry 
has  been  tolled  or  taken  away  by  descent  cast, 
discontinuance,  or  warranty,  it  would  seem  to 
be  the  intention  of  the  legislature  that  sec.  2 
should  only  extend  to  persons  hating  a  right 
of  entry;  and  if  so,  the  several  sections  are 
rendered  consistent  with  one  another,  the  words 
'*  bring  an  action"  in  sec.  2,  being  construed 
to  apply  to  the  same  persons  as  the  preceding 
words,  "  to  make  an  entry  or  distress/'  viz.  to 
persons  having  a  right  of  entry  only,  and  not 
to  persons  not  hating  a  right  of  entry,  who  ate 
provided  for  by  sects.  36  and  38  j-rthis  sec. 
(s.  2),  which  comes  into  force  after  the  31st 
Dec.  1833,  and  is  both  prospective  and  retro- 
spective in  its  operation,  limits  oil  notions, 
whether  droitural  or  possessory,  where  the 
claimant  has  a  right  of  entry,  to  twenty  years 
after  that  right  accrued. 

And  as  the  chief  object  of  the  Statute  is  ulti- 
mately to  limit  all  actions  for  the  recovery  of 
land  to  twenty  years,  it  is  provided  by  sec.  39, 
*•  that  no  descent  cast,  discontinuance,  or  war- 
ranty, which  may  happen  or  be  made  after  the 
31st  December  1833,  shall  toll  or  defeat  any 
ri#ht  of  entry,"  consequently  all  cases  are  per- 
vided  for  by  sects.  2  and  39,  except  those  of 
persons  who  had  no  right  of  entry,  or  whose 
right  of  entry  hud  been  tolled  or  defeated  on  or 
before  the  31rt  December,  1833.  This  brings 
us  to  the  second  division,  viz. 

2.  As  to  persons  not  having  a  right  of  entry. 
In  these  cases,  as  already  stated,  the  claimant 
cannot  maintain  ejectment,  but  is  driven  to 
his  real  action,  which  he  may  bring  until  3lst 
Dec.  1834,  after  which  period  afi  real  and 
mixed  actions  (except  Ejectment,  Writ  of 
Dower,  and  Quare  Impedit)  are  by  sec.  36 
abolished;  but  persons  who  had  no  fight  of 
enjry  could  not  maintain  ejectment;  and  there- 


fore, unless  Buch  persons  had  commenced  their 
real  actions  before  the  31st  December  1834, 
they  would,  in  the  absence  of  any  express  pro- 
vision, be  without  remedy.     It  is  therefore 
provided  by  s.  37*  "  that  when  on  the  said  31st 
day  of  December,  1834,  any  person  who  shall 
not  have  a  right  of  entry  to  any  land  shall  be 
entitled  to  maintain  any  such  writ  or  action  as 
aforesaid  in  respect  of  such  land,  such  writ  or 
action  may  be  Drought  at  any  time  before  the 
1st  June,  1835,  in  case  the  same  might  have 
been  brought  if  this  act  had  not  been  made, 
notwithstanding  the  period  hereinbefore  limited, 
shall  have  expired."    This  proviso,  therefore, 
excepts  the  rights  of  persons  not  having  a  right 
of  entry  from  the  operation  of  sections  2  and 
36,  until  the  1st  June,  1835,  until  which  day,, 
the  actions  which  they  would  be  entitled  to 
maintain  if  this  act  had  not  been  made,  may  be 
brought,  notwithstanding  the  twenty  years  shall 
have  expired;  that  is,  such  actions  may  be 
brought,  if  the  claimant  is  not  barred  by  the 
old  statutes  of  limitation  in  force  before  this 
act  passed. 

But  after  the  1st  June  1836,  although  the  said 
actions  are  still  preserved  in  the  case  of  any 
person  whose  rignt  of  entry  shall  have  been 
taken  away  by  any  descent  cast,  discontinu- 
ance or  warranty,  yet  such  actions  must  be 
brought  "  within  the  period  during  which,  by 
virtue  of  the  provisions  of  this  act,  an  entry 
might  have  been  made  upon  the  same  land  by 
the  person  bringing  such  writ  or  action,  if  his 
right  of  entry  had  not  been  taken  away." — 
Sec.  38.  Section  38,  therefore,  takes  off  the 
restraint  imposed  upon  sec.  2  by  sec  37 ;  and 
after  1st  June,  1836,  all  actions  (sec.  2),  whe- 
ther the  claimant  has  a  right  of  entry  or  not, 
must  be  brought  within  twenty  years  after  right 
accrued. 

The  real  actions  mentioned  in  sec.  36,  there- 
fore, may  be  brought  by  a  person  whose  right . 
of  entry  shall  have  oeen  taken  away  by  descent 
cast,  discontinuance,  or  warranty,  at  any  time 
within  twenty  years  after  right  accrued ;  but 
as  no  descent  cast,  discontinuance,  or  warran- 
ty, which  may  happen  or  be  made  after  the  3 1st , 
Dec.  1833,  can  toll  entry,  it  follows  that  all 
real  and  mixed  actions  (except  those  excepted 
in  see.  36)  will  be  totally  abolished  after  the 
expiration  of  twenty  years  from  the  31st  Dec. 
1833. 

The  result  of  these  several  sections  then 
mayvbe  shortly  stated  thus : 

As  to  persons  having  a  right  of  entry : — 

1.— That  after  the  3 1st  of  December,  1833, 
any  person  having  a  right  of  entry,  must  enter 
or  bring  his  action  (sec.  2)  or  suit  (sec.  24) 
within  twenty  years  after  right  accrued 
(sec.  2h 

2.—- That  he  may  bring  any  real  action  ap- 
plicable to  his  case,  at  any  time  before  the 
31st  of  December,  1834,  (sect.  36;)  but  such 
action  must  be  brought  within  twenty  years 
alter  right  accrued  (sec.  2). 

As  to  persons  not  having  a  right  of  entry  .«— 

1.— That  any  person  not  having  a  right  of 
entry,  may  bring  any  real  action  applicable  to 
'  X  4 
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his  case,  not  only  at  any  time  before  the  31st 
of  December,  1834,  (tec.  36),  but  if  then  en- 
titled, he  may  bring  such  action  after  that  day, 
at  any  time  before  the  1st  of  June,  1835,  if 
within  the  period  limited  by  the  old  statutes  of 
limitation  for  bringing  such  action  respectively. 

2  — That  any  persons  whose  right  of  entry 
shall  have  been  taken  away  by  descent  cast, 
discontinuance,  or  warranty,  and  who  might 
maintain  any  of  such  actions  on  the  said  1st 
of  June,  1836,  may  bring  such  actions  after 
that  day,  but  within  twenty  years  after  the  right 
of  entry  accrued  (sec.  38  &  sty. 

After  the  1st  day  of  June,  1835,  there/are, 
twenty  yean  is  the  period  of  limitation  for  all 
actions  whatever  to  recover  land,  subject  how- 
ever to  the  following  proviso,  in  case  the  per- 
son entitled  to  bring  such  action,  shall  at  the 
time  such  rigfht  accrued  be  an  infant,  under 
coverture,  idiot,  lunatic,  of  unsound  mind,  or 
absent  beyond  the  seas,  (viz.)  "that  if  any 
person  shall  be  under  any  of  those  disabilities 
at  the  time  his  right  accrues,  he  may  make  an 
entrj  or  distress,  or  bring  an  action  at  any 
time  within  ten  years  after  such  disabilities 
shall  have  ceased,  notwithstanding  the  twenty 
years  limited  by  sec.  2  shall  have  expired, 
(sec.  16);  but  it  is  also  enacted  by  sec.  17, 
"  that  no  entry,  distress,  or  action  shall  be 
made  or  brought  by  any  person,  but  within 
forty  years  after  right  accrued,  although  such 
person  may  have  been  under  one  or  more  of 
the  disabilities  mentioned  in  sect.  16,  during 
the  whole  of  such  40  yean."  And  by  sec.  1 8  it  is 
further  enacted,  that  when  any  person  shall  be 
under  any  of  the  disabilities  mentioned  in  sec.  16, 
at  the  time  at  which  his  right  to  make  an  entry 
or  distress*  or  bring  an  action  to  recover  any  land 
or  rent  shall  have  first  accrued,  and  shall  depart 
this  life  without  having  ceased  to  be  under 
any  such  disability,  no  time  to  make  an  entry 
or  distress,  or  to  bring  an  action  beyond  the 
said  period  of  twenty  years  next  after  such 
right  accrued,  or  the  said  period  of  ten  years 
(sec.  16,)  after  the  time  at  which  such  person 
shall  have  died,  shall  be  allowed  by  reason  of 
any  disability  in  any  other  person." 

Forty  years  uninterrupted  possession  there- 
fore, is  now  a  bar  to  all  claims  whatever ;  and 
if  the  result  of  the  several  sections  above  com- 
mented on  is  correctly  stated,  it  would  appear 
that  until  the  1st  day  of  June,  1835,  purcha- 
sers as  heretofore  may  require  a  60  years  title 
to  be  deduced,  the  rights  of  persons  not  hav- 
ing a  right  of  entry  to  bring  such  real  actions 
droitural  or  possessory,  as  may  be  applicable 
to  their  case,  Wing  preserved  by  section  37  un- 
til that  time,  notwithstanding  the  twenty  years 
shall  have  expired;  but  that  after  the  1st  day  of 
June,  1835,  if  the  vendor  can  shew  an  uninter- 
rupted enjoyment  for  a  period  of  forty  years, 
that  will  be  a  good  title,  since  although  real  ac- 
tions may  be  maintained  after  that  period  in 
certain  cases,  yet  they  must  be  brought  within 
twenty  years  after  right  accrued  ;  and  a  forty 
years  title  is  rendered  necessary,  because  the 
Sights  of  persons  under  any  of  the  disabilities  be- 
fore mentioned  are  not  barred  until  the  expira- 
tion of  that  period,  and  it  is  by  no  means  impro- 


bable that  a  person  may  be  under  some  of  the 
disabilities  mentioned  in  section  16,  for  so 
short  a  period  as  twenty  years ;  as  for  instance, 
suppose  a  right  of  entry  to  accrue  to  an  infant 
aged  5  years  only,  residing  abroad,  and  he  re- 
mains beyond  the  seas  until  he  attains  die  age 
of  thirty  years,  (by  no  means  an  improbable 
circumstance),  and  then  comes  to  England  ;  if 
in  the  meantime  his  estate  has  been  sold  with 
a  twenty  years  title,  the  title  would  be  bad,  and 
the  claimant  could  recover  his  estate ;  but  if 
he  had  remained  abroad  until  he  was  forty-six 
years  of  age,  and  in  the  meantime  his  estate 
had  been  sold  with  a  forty  years  title,  bis 
claim  would  be  for  ever  barred,  and  the  pur- 
chaser would  have  a  good  title  to  the  lands 
purchased  (sec.  17)* 
27th  Jan.  1834.  Psede. 


RECENT  CASES 
ON  THE  APOTHECARIES'  ACT. 


The  construction  of  the  Apothecaries'  Act 
(55  G.  3.  c.  194)  has  lately  been  discussed  in 
some  cases  which  we  shall  here  consider.  By 
that  act,  §  20,  it  is  enacted,  that  if  any  person 
shall,  after  the  1st  day  of  August,  1815,  act  or 
practise  as  an  apothecary  in  any  part  of  Eng- 
land or  Wales,  without  having  obtained  the 
proper  certificate,  he  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  20A ;  but  by 
§  29,  it  is  provided,  that  nothing  in  the  act 
contained  shall  extend  to  lessen  or  prejudice 
the  rights  and  authorities  of  the  two  Univer- 
sities of  Oxford  and  Cambridge,  the  Royal  Col- 
lege of  Physicians,  the  Royal  College  of  Sur- 
geons, or  the  Society  of  Apothecaries.  Under 
this  section  the  first  question  was,  whether 
a  physician,  by  diploma  from  a  Scotch  Uni- 
versity, was  exempted  from  the  penalty  im- 
posed by  §  20,  if  he  practised  as  an  apothecary 
in  England  or  Wales  without  the  certificate 
required  by  the  act. 

In  Smith  v.  Taylor*  Sir  James  Mansfield, 
after  referring  to  the  stat.  14  &  15  Hen.  8.  c. 
5,  which  confirms  the  charter  of  the  College 
of  Physicians,  said,  that  since  the  union  with 
Scotland  it  had  been  considered  that  a  degree 
confirmed  by  a  Scotch  University  had  the  same 
effect  as  a  degree  confirmed  by  an  English  Uni- 
versity, and  that  a  diploma  granted  by  one  of 
the  Scotch  Universities  gives  the  same  right  to 

Eractise  physic  as  a  degree  at  one  of  the  Eng- 
sh  Universities. 

However,  in  the  very  recent  case  of  TheAp*- 
•  1  New.  Rep.  203. 
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Hkevrrie*  Company  v.  C'Mirisfi  it  was  held,  that 
a  physician's  diploma  from  a  Scotch  Univer- 
sity gave  no  right  to  practise  as  an  apothecary. 
Detunan,  C.  J.,  saicl,  it  is  quite  clear  that  all 
persons  are  included  in  the  prohibitory  clause 
except  those  specially  exempted  by  the  29th 
section.  Now  in  this  latter  clause  Scotch 
Universities  are  not  mentioned.  The  very  cir- 
cumstance of  so  many  individuals  being  con- 
cerned in  this  question,  is  a  reason  why 
this  Court  should  not  grant  even  a  rule 
nisi,  when  it  appears  to  them  perfectly  clear 
that  Scotch  Universities  are  not  included. 
Litrtcdale,  J. — The  14th  section  of  the  act 
applies  to  all  persona  whatever.  It  would  ex- 
tend to  persons  having  medical  degrees  at  the 
English  Universities,  to  members  of  the  Col- 
lege of  Physicians  and  of  the  College  of  Sur- 
geons, did  not  the  2!)tb  clause  expressly  re- 
serve to  them  their  former  rights  and  privi- 
leges. It  does  not  allude  to  Scotland,  for 
the  act  applies  only  to  England  and  Wales. 
Parke \  J. — The  words  of  the  act  are  too 
plain  to  be  got  over.  The  14th  section  ex* 
eludes  all  persons  who  do  not  obtain  a  certi- 
ficate from  the  Court  of  Examiners  of  the 
Apothecaries  Company.  That  is  a  general 
prohibition  of  all  that  do  not  fall  within  that 
class.  But  then  there  is,  in  the  29th  section, 
an  exemption  in  favor  of  the  English  Unix  er- 
sities  ana  the  Colleges  of  Physicians  and  Sur- 
geons, and  of  those  who  were  already  in  prac- 
tice. Their  rights  are  reserved.  There  is  no 
exemption  whatever  in  favor  of  any  of  the 
Irish  or  Scotch  Universities.  By  the  5th  sec- 
tion, the  duties  of  apothecaries  are  defined.  It 
is  there  stated  to  be  the  duty  of  every  person, 
using  and  exercising  the  art  and  mystery  of  an 
apothecary,  to  prepare,  with  exactness,  and  to 
dispense  such  medicines  as  may  be  directed  by 
any  physician  lawfully  appointed  to  practise 
physic  by  the  President  and  Commonalty  of 
the  Faculty  of  Physic  in  London,  or  by  either 
of  the  two  Universities  of  Oxford  or  Cam- 
bridge. Whatever  other  rights  Scotch  phy- 
sicians may  have,  this  duty  cannot  be  per- 
formed by  them. 

In  another  recent  case,c  the  question  was, 
whether  a  person  who  advises  patients,  and 
compounds  and  sells  the  medicines  recom- 
mended by  himself,  but  does  not  make  aud 
cannot  make  up  physicians'  prescriptions,  is 
liable  to  the  penalties  of  the  act.  In  section 
5,  the  duty  of  an  apothecary  is  stated  to  be  to 
prepare,  with  exactness,  and  to  dispense  such 
medicines  as  may  be  directed  for  the  sick  by 
any  physician  lawfully  licensed.  It  was  con- 
tended, therefore,  that  a  person  as  above,  who 
prescribed  as  well  as  prepared  the  medicines, 
was  not  within  the  act ;  and  the  case  of  The 
Apothecaries  Company  v.  Warburton*  was  re- 
ferred to,  in  which  it  was  decided  that  a  per- 
son could  not  come  within  the  protection  of 


the  act,  as  having  practised  before  the  1st  of 
August,  1815,  if  he  was  then  incapable  of  pre- 
paring mt'dicines  from  a  prescription.  The 
Court  held,  however,  that  the  fact  of  the  pre* 
scribing  did  not  exempt  the  person  from  the 
penalties  of  the  act,  and  that  the  whole  of  the 
duties  of  an  apothecary  are  not  defined  by  the 
5th  section  of  the  act.'  Were  it  so,  any  one 
might  dispense  any  quantity  of  medicine  of  his 
own  advice,  without  being  liable  to  penalties. 
The  argument  used  in  the  case  of  The  Apo- 
thecaries Company  v.  fParburton,  was,  that  a 
party,  to  be  within  the  protection  of  the  act, 
must  have  been  ahle%  before  a  certain  time 
mentioned  in  the  act,  to  mix  up  medicines 
prescribed  by  physicians.  It  does  not  by  any 
means  follow  from  that  case  that  a  party  dis- 
pensing medicines  according  to  prescriptions 
of  his  own  is  not  within  the  penalties  of  the 
act.  Dispensing,  most  properly  means,  a  dis- 
pensing in  pursuance  of  a  man's  own  advice, 
as  well  as  of  the  advice  of  a  physician. 


PRACTICE  UNDER  COUNTRf  FIATS 
IN  BANKRUPTCY. 


*  4  B.  &  Ad.  604;  1  N.  &  M.  401. 
c  The  Apothecaries  Company  v.  Allen,  4  B. 
&  Ad.  626 ;  I  N.  &  M.  413. 
a  3  B.  &  Aid.  40. 


To  the  Editor  of  the  Legal  Observer. 
Sir, 

If  you  will  allow  me  a  space  in  the  Legal 
Observer,  1  cannot  avoid  availing  myself  of  it 
to  refer  to  the  article  from  A.  S.  in  your  num- 
ber of  4th  of  January  last.  I  need  not  repeat 
the  23rd  section  of  6  G.  4.  c.  16,  of  which  he 
says  the  profession  are  not  generally  aware ; 
but  I  must  support  the  profession  from  so 
great  a  piece  of  calumny,  and  which  I  fancy  to 
stated  either  in  the  ignorance  of  A.  S.,  or  from 
an  inconsiderate  desire  to  carry  his  further 
statement, — viz. "  that  solicitors  are  in  the  con- 
stant habit  of  summoning  only  one  barrister 
under  each  fiat," — which  I  beg  explicitly  to 
deny,  as  applying  generally ;  and  to  state,  on 
the  contrary,  that  in  the  manufacturing  and 
roost  populous  part  of  Yorkshire  the  two  bar- 
risters are  invariably  summoned. 

A.  S.  suggests,  that  "  a  copy  of  the  above 
section  being  fixed  in  a  conspicuous  part  of  the 
office  of  the  Secretary  of  Bankrupts,  or  that  it 
should  be  otherwise  publicly  declared  to  the 
country  solicitor,  ana  the  evils  which  arise 
would  perhaps  be  remedied."  Now  admitting 
the  ignorance  of  the  country  solicitor  on  this 
point  (which  I  do  not),  would  public  notice  in 
an  office  in  London  dispel  his  ignorance  ?  If 
the  country  solicitor  were  in  the  habit  of  disre- 
garding this  section,  even  for  a  good  object — 
that  of  saving  15/.  or  20/.  expense  in  working 
a  fiat — I  admit  the  evil  A.  S.  complains  of,  to 
this  extent,  that  for  the  officers  of  the  law  to 
disregard  the  law  in  their  practice  is  a  great 
evil ;  but  I  go  no  further  with  A.  S. ;  for  I  am 
satisfied  from  experience,  that  the  presence  of 
two  barristers  is  unnecessary,  and  adds  to  the 
expense,  so  far  as  the  third  commissioner  being 
a  barrister  or  solicitor  goes,  as  three  is  to  one 
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if  the  barrister  live  seven  miles  distant,  and  as 
two  is  to  one  if  within  that  distance. 

I  do  not  write  for  the  purpose  of  shewing 
any  anonymous  writer  that  he  is  wrong ;  but 
to  prevent  the  error  he  has  fallen  into  going 
uncontradicted,  which  I  do  not  observe  has  yet 
been  done  in  your  subsequent  numbers. 

In  the  large  town  where  I  practise,  the  com- 
missioners' fees  at  each  meeting  amount  to  7L, 
three  of  which  might  be  saved  if  resident  com- 
missioners were  appointed ;  one  only  being  re- 
quired to  be  a  barrister.  In  the  costs  of  a  fiat  for 
the  smallest  number  of  meetings,  up  to  the  first 
dividend,  15/.  would  by  "this  means  be  saved  ; 
and  if,  in  addition  to  this,  the  10/.  now  paid  for 
a  fiat,  and  by  which  the  country  has  not  been 
in  the  least  beuefited,  were  removed,  as  it  ought 
to  be,  a  country  commission  would  cost  25/. 
less  than  it  now  does,  without  any  disadvantage 
to  the  creditors,  the  bankrupt,  or  the  suitors. 

Allow  me  to  refer  to  the  forty-two  days  re- 
quired between  the  gazetting  of  the  adjudica- 
tion and  the  bankrupt's  last  examination ; 
which  in  the  country  is  often  found  very  in- 
convenient, driving  the  last  examination  into 
the  middle  of  an  assize,  or  to  some  other  in- 
convenient time.  The  commissioners  should 
either  have  the  power  of  fixing  the  last  exami- 
nation at  discretion,  or  have  about  fourteen 
days  to  choose  out  of,  which  might  run  between 
the  twenty-eighth  and  forty-second  days  after 
the  gazetting  of  the  first  meeting. 

I  have  at  this  moment  an  unopened  fiat  of 
bankruptcy  directed  to  comroisioners  residing 
sixteen  miles  distant,  and  having  sent  over 
twice,  I  cannot  get  the  commissioners  to  attend 
or  fix  a  day ;  although  it  -is  expected  that  the 
bankrupt's  property  will  be  sold  by  auction,  or 
otherwise  disposed:  of,  and  the  proceeds  get 
into  hands  from  whom  the  assignees  may  never 
recover  it.  1»  not  this  an  inconvenience  which 
loudly  calls  for  the  appoiutment  of  resident 
commissioners,  and  shews  the  want  of  practical 
knowledge  in  the  framers  of  the  present 
system  ? 

A  Practitioner. 


OPINION  OF  MR.  BRODIE  ON  THE 
EFFECT  OF  THE  LIMITATION  OF 
ACTIONS  ACT.  (3  &  4  W.4,  c.  27,) 


Tub  following  opinion  of  Mr.  Brodie  has 
been  printed  in  a  work  by  Mr.  Hayes,  recently 
published,  and  we  shall  probably  offer  some 
remarks  on  it  in  our  next  number.  For  the 
present  we  recommend  it  to  the  attention  of 
onr  readers.  Perhaps  nothing  but  a  judicial 
decision  can  settle  the  question.  See  on  this 
subject,  the  article,  ante,  p.  325. 

"  A  good  title  by  means  of  an  adverse  posses- 
sion of  twenty  years  cannot  be  acquired  so 


long  as  real  actions  can  be  brought.  By  tbe 
37th  section,  these  actions  may  be  brought  at 
any  time  before  the  1st  of  June,  1835. 

As,  by  the  first  section,  the  word  person  is 
made  to  extend  to  a  body  politic,  corporate, 
or  collegiate,  corporations  of  all  descriptions, 
(except  such  as  are  spiritual  or  eleemosynary, 
for  which  a  special  provision  is  made  by  tne 
29th  section,  and  except  the  Crown),  will,  by 
the  2nd  section,  when  it  comes  into  full  ope- 
ration, be  barred  by  twenty  years  adverse  pos- 
session. The  Crown  must  have  been  specially 
named  to  have  been  barred. 

When  there  are  no  disabilities  then  under 
the  2nd,  21  at,  and  22nd  sections,  an  adverse 
possession  of  twenty  years ;  and  when  there 
are  disabilities,  then  an  adverse  possession  for 
the  periods  fixed  in  the  16th,  1 7th,  and  18th 
sections,  will  bar  either  an  estate  for  life,  or 
an  estate  in  fee,  or  an  estate  tail,  and  all  es- 
tates to  take  effect  after,  or  in  defeasance  of 
an  estate  tail;  and  by  the  23rd  section,  a 
possession  for  twenty  years,  by  a  person  entitled 
under  an  assurance  by  a  tenant  in  tail,  which 
shall  not  bar  the  estates  to  take  effect  after,  or 
in  defeazance  of  the  estate  tail,  which  will  have 
the  effect  of  barring  the  same. 

But  possession  adverse  to  a  tenant  for  life 
will  not  run  on  against  a  remainder-man  or 
reversioner  j  so  that  although  a  tenant  for  life 
may  be  barred  by  an  adverse  possession  of 
twenty  years,  it  would,  except  in  the  case 
specified  in  the  20th  section,  require  another 
period  of  adverse  possession,  commencing 
from  the  death  of  the  tenant  for  life,  to  bar  a 
remainder-man  or  reversioner. 

It  follows,  from  what  I  have  above  stated, 
that  no  purchaser  can  be  satisfied  with  a  ven- 
dor's title  depending  solely  on  an  undisturbed 
possession  of  twenty  years  $  as  the  person  to 
whom  such  possession  may  have  been  adverse 
may  be  only  a  tenant  for  life,  or  may  have 
been,  at  the  time  when  the  adverse  possession 
commenced,  under  some  of  the  (usabilities 
noticed  in  the  16th  section.  In  all  cases 
therefore,  a  vendor  in  undisturbed  possession 
for  twenty  years,  must,  by  the  production  of 
the  previous  title,  shew,  either  that  he  lawfully 
obtained  such  possession,  and  that  he  has  the 
estate  and  interest  which  he  professes  to  sell, 
or  that  his  possession  being  adverse,  the  estates 
and  interests  of  the  parties  rightfully  entitled, 
have  been  barred  by  such  adverse  possession. 

It  is  a  mistake  therefore,  and  at  present  a 
very  prevalent  one,  amongst  professional  gen- 
tlemen who  have  not  duly  considered  the  sub- 
ject, to  suppose  that  in  consequence  of  the  new 
statute  of  limitations,  a  purchaser  will  not  be 
warranted  in  requiring  the  abstract  of  title  to 
go  so  far  back  as  the  old  system.  I  have  known 
an  instance  of  a  person  being  tenant  for  life  for 
more  than  eighty  years.  Such  a  person  might 
have  been  dispossessed  at  the  time  when  his 
right  first  accrued.  An  adverse  possession  to 
him  during  the  whole  period  of  his  life,  would 
not  have  made  a  good  title  against  the  remain- 
der-man or  reversioner  under  the  old  law,  nor 
will  it  do  so  under  the  new  law. 

It  is  a  co/nmon  notion  that  the  present 
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length  of  abstracts  is  with  reference  to  the 
limitation  of  sixty  years.  This  is  quite  a  mis- 
take: it  is  with  reference  to  the  duration  of 
human  Ufe\  and  so  long  as  the  law  will  not 
allow  a  remainder-man,  expectant  on  an  estate 
for  life,  to  be  barred  by  a  possession  adverse 
to  the  tenant  for  life,  a  purchaser  will  be  en- 
titled to  require  a  title  to  be  shown  for  the 
same  period  as  heretofore  under  the  old  law. 

Advowsons  are  specially  provided  for,  by 
the  30th,  3)8t,  32nd,  and  33rd  sections,  and 
the  length  of  abstracts  as  to  them  must  be 
with  reference  to  the  period  of  one  hundred 
years,  fixed  by  the  last  of  those  sections.  The 
provisions  in  these  sections  are  very  salutary, 
as  according  to  the  old  law  no  person  pur- 
chasing an  advowson  could  ever  be  pronounced 
safe  since  the  old  statutes  of  limitation  did  not 
apply  to  advowsons. 

P.  B.  Brodib." 


LECTURES  AT  THE  LAW  SOCIETY. 


The  first  course  of  Equity  Lectures  at  the 
Law  Society  terminated  on  Wednesday 
last,  when  Mr.  Coleridge  made  a  concluding 
address  to  his  class  to  the  following  effect : 

"  You  may  not  have  become  very  much 
better  lawyers  by  these  Lectures ;  but  I  will 
tell  you  what  I  think  you  must  have  learned 
by  your  attendance  here  ;  and  that  is, 
that  you  belong  to  a  Profession — to  a  great 
and  liberal  Profession;  that  you  are  not 
mere  artists,  nor  adventurers,  nor  quacks ; 
but  that  you  do  what  you  do  on  principle : 
that  you  are  learning  a  science,  than  which 
none  is  more  vast,  more  complicated,  more 
necessary ;  that  you  are  working  out  the 
results  of  a  system  which  Sages  have  out- 
watched  the  stars  to  construct,  and  Patriots 
have  more  than  once  shed  their  blood  to 
defend." 

"  You  will  also,  I  trust,  have  begun  to 
feel  that  you  belong  to  a  Profession,  to 
which  it  is  your  own  fault  if  it  be  not  an 
honor  to  belong  j  that  you  have  a  pious 
duty  incumbent  on  you,  not  to  malign  that 
Profession,  nor  hear  it  maligned,  without  a 
fitting  reply;  that  you  have  a  still  more 
sacred  duty  to  perform,  in  abstaining  from 
every  mode  of  practice  that  can  degrade,  or 
can  have  a  tendency  to  degrade,  the  Pro- 
fession of  the  Law,  in  the  estimation  of  the 
truly  enlightened  and  truly  religious  part  of 
English  society." 

"  And  besides  all  this,  I  hope  you  will 
have  begun  to  feel — I  hope  that  here  and 


elsewhere  wc  have  all  begun  to  feel— -that 
whether  Barrister  or  Solicitor,  whatever 
may  be  the  place  in  which  we  happen  tech- 
nically to  stand  in  the  long  and  splendid 
series,  we  are  all,  as  Lawyers,  of  one  indi- 
visible profession  ;  that  as  members  of  this 
great  and  influential  brotherhood,  we  ought 
to  cultivate  feelings  of  mutual  respect,  and 
to  evince  an  inclination  to  mutual  support, 
ever  remembering  that  a  house  divided  against 
itself  cannot  long  stand ;  that  the  duties  which 
we  have  all  of  us  to  perform  tend  to  one 
common  and  brilliant  centre — the  two  grand 
principles  of  all  legitimate  advocacy,  which 
may  be  distinguished  in  theory,  but  ought 
never  to  be  separated  in  practice — 1  mean 
the  righting  and  defending  of  our  client  in 
particular,  and  the  .promotion  and  establish- 
ment of  justice  and  fair  dealing  at  large  and 
everywhere." 


SUPERIOR  COURTS. 


Witt  C&auceTUrr's"  Cmtrt. 

PRACTICE. — NOTICE   OF  MOTION. 

A  notice  of  motion  served  on  the  solicitor 
of  a  party,  it  held  to  be  had ;  it  should 
be  served  on  the  party's  clerh  in  court. 

A  motion  was  made  to  order  a  prisoner, 
brought  up  by  habeas  corpus  from  the  King's 
Bench  prison,  to  be  turned  over  to  the  Fleet, 
for  contempt  in  not  paving  costs  of  the  dis- 
missal of  a  bill  filed  by  him.  The  motion  was 
opposed  on  behalf  of  the  prisoner,  and  it  was 
alleged  by  his  counsel,  that  a  motion  was  then 
pending  before  the  Lord  Chancellor,  and  even 
part  heard,  for  discharging  the  attachment,  the 
success  of  which  motion  would  render  the  pre- 
sent one  unnecessary;  it  was  only  standing 
over  for  an  affidavit,  ordered  by  the  Lord 
Chancellor. 

The  Vice-Chancellor %  having  looked  over 
that  affidavit,  which  was  handed  him  by  the 
counsel,  observed  by  it,  that  the  notice  of  mo- 
tion before  the  Lord  Chancellor  was  served 
upon  the  party's  solicitor,  and  not  on  the 
clerk  in  Court.  The  notice  of  motion  was, 
therefore,  bad  on  the  face  of  it.  If  a  regular 
notice  had  been  served,  his  Honour  would  feel 
a  delicacy  in  interfering,  or  would  hear  the 
motion  for  the  Lord  Chancellor. 

The  prisoner  was  turned  over  to  the  Fleet 

Anonymous.    Lincoln's  Inn  Hall,  Decern 
ber  6th,  1833. 
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xtolU  Court. 


DUTY   OF  TRUSTEES. 


A  trustee  being  directed  to  vest  the  trust 
funds  for  accumulation,  and  having  not 
done  to,  out  alleging  that  he  kept  them 
locked  up  in  hit  house  distinct  from  hit 
own  money,  it  held  guilty  of  a  breach  of 
trust,  and  ordered  to  pay  fall  interest  on 
the  sum  due,  and  the  costs  of  the  suit. 

The  defendant  was  a  trustee  under  a  deed  of 
settlement,  which  directed  that  the  estates 
named  therein  should  be  sold  as  soon  as  con- 
renient  after  the  death  of  the  settlor,  and  that 
the  rents  and  profits  should,  until  such  sale, 
be  invested,  to  accumulate  for  the  benefit  of 
the  plaintiffs.  The  defendant  received  the 
rents,  but  instead  of  vesting  them  upon  any 
security,  he  alleged  that  he  kept  the  money 
in  a  strong  box,  in  his  own  house.  The  bill 
charged  him  with  a  breach  of  tru*t,  and  prayed 
that  he  might  be  ordered  to  pay  for  the  money 
received  by  him,  which  was  not  disputed, 
interest  at  the  rate  of  five  per  cent  per  annum, 
together  with  the  costs  of  the  suit. 

Mr.  P ember  ton  for  the  plaintiffs. 

Mr.  Tinney  for  the  defendant,  urged  that 
he  was  ignorant  of  the  nature  of  the  burden 
imposed  upon  him,  and  did  not  apprehend  it 
was  necessary  for  him  to  take  professional  ad- 
vice. As  he  did  not  apply  the  money  to  his 
own  use,  it  would  be  hard  for  the  Court  to 
charge  him  with  interest. 

The  Master  of  the  Hulls. — Tt  is  no  excuse 
for  a  trustee,  in  answer  to  a  charge  of  breach 
of  trust,  to  allege  that  he  was  ignorant,  or  ill- 
advised  as  to  his  duty  in  respect  to  the  trust. 
It  was  stated  for  the  defendant,  that  he  kept 
the  trust  money  in  a  strong  box,  apart  from 
his  own  money ;  but  there  is  no  proof  of  that, 
and  the  Court  must  judicially  infer,  that 
those  funds,  which  should  be  profitably  in- 
Tested  for  the  benefit  of  cestui  que  trust,  had 
been  applied  by  the  defendant  in  the  ordinary 
course  of  his  business.  He  should  therefore 
be  decreed  to  pay  interest,  at  the  rate  of  five 
per  cent,  on  the  balances  found  due  from 
him ;  and  as  this  suit  had  been  rendered  ne- 
cessary, not  by  any  difficulty  or  question  on 
the  construction  or  the  trust  deed,  but  by  the 
defendant's  culpable  neglect  as  trustee,  he 
should  also  pay  the  costs  of  the  suit.  Williams 
v.  Spicer,  at  Westminster,  Nov.  22nd,  1833. 


KCna'tf  gesirfp  gtrarttc*  Court. 

ADMIS8I0N     OF  ATTORNEY. — CERTIFICATE. — 

RE-ADMIS8JON. 

Where,  an  attorney  need  not  apply  for  re- 
admission,  although  he  has  not  taken  out  his 
certificate. 

On  application  as  to  the  re-admission  of  an 
Utorney,  it  appeared  that  he  had  been  admitted 
wclvc  months  before,  but  had  not  taken  out 


his  certificate  at  all.    The  present  application 
therefore,  was  that  he  might  be  re-admitted,  if 
re-admission  were  necessary ;  or  if  not,  that 
the  Court  should  sanction  his  taking  out  his 
certificate  in  the  present  state  of  facts. 

Parke,  J.  was  of  opinion  that  in  the  present 
case  there  was  no  occasion  for  re-admission,  as 
the  attorney  had  never  taken  out  his  certificate. 
Ex  parte  Jones,  H.  T.  1834.    K.  B.  P.  C. 


EJECTMENT. — 8ERVICB  OF  DECLARATION. 

Service  in  ejectment,  by  shewing  and  explain- 
ing the  declaration,  and  the  tenant  re- 
fusing to  receive  it. 

On  application  for  judgment  against  the 
casual  ejector,  it  appeared  that  the  party  en- 
deavouring to  effect  the  service  had  called  at 
the  premises  in  question,  shewed  the  declara- 
tion to  the  tenant,  and  explained  its  nature  and 
object.  The  tenant  refused  to  take  the  decla- 
ration, and  the  deponent  came  away  with  it  in 
his  possession. 

Parke,  J.  observed,  that  if  the  person  endea- 
vouring to  effect  the  service  had  left  the  decla- 
ration on  the  premises,  there  would  have  been 
no  difficulty  in  the  matter ,»  but  under  the  cir- 
cumstances, a  rule  nisi  might  be  taken.  Rule 
nisi  accordingly.  Doe  v.  Roe,  U.  T.  1834. 
K.  B.  P.  C 


OLD   WARRANT  OF  ATTORNEY.  —  DEFENDANT 

ABROAD. 

Where  the  Court  will  allow  judgment  to  be 
entered  up  on  an  old  warrant  of  attorney, 
although  there  is  no  certain  proof  of  the 
defendant  being  alive  within  the  term. 

On  application  to  enter  up  judgment  on  an 
old  warrant  of  attorney,  it  appeared  by  the  affi- 
davit in  support  of  the  motion  that  the  defend- 
ant was  on  military  service  in  the  West  Indies, 
and  had  been  last  seen  alive  in  the  month  of 
September  last ;  and  the  deponent  further  stated 
that  he  verily  believed  that  the  defendant  was 
still  alive. 

Parke,  J.  allowed  judgment  to  be  entered  up 
on  this  affidavit,  as  it  was  as  good  a  one  as 
could  at  any  time  under  the  circumstances  be 
obtained.  It  would  be  impossible  to  obtain  a 
letter  even  from  the  defendant  dated  within 
the  time,  on  account  of  the  distance  and  the 
period  of  time  which  the  term  usually  lasted. 
The  judgment  might  be  signed. 

Before  the  rule  was  drawn  up  it  was  disco- 
vered that  the  warrant  of  attorney  was  more 
than  ten  years  old,  and  therefore  that  a  rule 
nisi  was  necessary  before  judgment  could  be 
entered  up.  No  rule  nisi  having  been  served, 
the  Court  refused  to  allow  judgment  to  be  en- 
tered up. 

Rule  refused. — Futsey  v.  Pilkington,  H.  T. 
1834.    K.B.P.  C. 
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TWO  ACTIONS  FOR  THE  SAME  CAU8E.— DURESS. 

The  Court  will  not  allow  a  plaintiff  to  obtain 
the  costs  of  two  actions  for  the  same 
cause. 

In  this  case  the  plaintiff  brought  an  action 
against  tiie  defendant  to  recover  a  certain  sum 
of  money.  The  process  he  issued  was  service- 
able. This  action  he  afterwards  discontinued, 
and  arrested  the  defendant.  The  latter  is  a 
surgeon,  and  at  the  moment  of  the  arrest  was 
attending  a  patient  who  was  afflicted  with  a 
dangerous  hernia.  In  order  to  free  himself 
from  his  duress,  he  agreed,  at  the  instance  of 
the  plaintiff,  to  give  a  cognovit  for  the  amount 
of  the  debt  and  the  costs  of  the  two  actions, 
both  the  one  commenced  by  bailable  and  that 
by  serviceable  process.  The  present  application 
was  to  relieve  the  defendant  from  some  of  those 
costs  for  which  the  cognovit  was  given. 

Par  he,  J.  granted  a  rule  nisi,  to  show  cause 
why,  on  prompt  payment  of  the  debt,  with  the 
costs  of  the  second  action,  the  defendant  should 
not  be  relieved  from  the  costs  of  the  first. 

Rule  /#»>'  accordingly. — Fear  v.  Sharpe,  H.T. 
1SJ4.     K.  B.  P.C. 


Cquttg  Cfrrfjeourr. 

PRACTICE. — ABATEMENT. — DISMISSAL. 

A  suit  having  abated  by  death  of  plaintiff,  it 
is  irregular  to  obtain  a  rule  nisi  to  dis- 
miss the  bill  for  want  of  prosecution ;  and 
so  is  it  irregular  to  move  to  discharge 
that  rule ;  the  proper  course  being  to  re- 
vive the  suit  in  one  case,  and  to  shew 
cuuse  against  the  rule  in  the  other  case. 

One  of  the  parties  plaintiffs  in  this  cause 
having  died,  the  suit  thereby  became  abated, 
and  no  steps  were  taken  to  revive  or  to  prosecute 
it.  The  defendant  applied  for,  and  obtained 
as  of  course,  a  rule  nisi,  to  dismiss  the  bill  for 
want  of  prosecution.  The  surviving  plaintiffs, 
without  awaiting  the  period  of  shewing  cause 
against  that  rule,  now  moved  to  set  it  aside  for 
irregularity,  alleging  as  a  ground  for  that  mo- 
tion, the  absurdity  of  a  rule  to  dismiss  a  suit 
which  in  point  of  fact  had  no  existence,  having 
abated  by  the  death  of  a  principal  party. 

Lord  uyndhurst,  C.B. — There  could  be  no 
question  as  to  the  irregularity  complained  of. 
The  course  of  proceeding  in  such  cases  is 
laid  down  in  Lord  Redesdale's  Book,*  and  is 
justified  by  the  authorities  there  referred  to. 
If  a  suit  becomes  abated,  no  step  could  after- 
wards be  taken  until  the  suit  was  revived,  as 
this  Court  has  lately  decided,  in  the  case  of 
Foley  v.  BurnandS*  The  question  still  re- 
mains, what  sort  of  proceeding  should  be 
taken.  If  the  practice  of  this  Court  were  in 
conformity  with  that  of  the  Court  of  Chancery, 

— -  -  I..      — 

*  Mitford's  Pleadings,  50. 
b  Not  yet  reported. 


the  order  to  dismiss  the  bill  would  be  met  by 
the  answer  that  the  suit  had  abated ;  and  he 
saw  no  distinction  between  a  motion  to  dismiss 
the  bill,  and  an  order  n*sL  An  order  ami  had 
no  effect  till  after  the  period  mentioned  in  the 
order  had  elapsed.  When  an  order  nisi  was 
obtained,  the  course  was,  not  to  move  to  set 
it  aside  for  irregularity,  but  to  come  before 
the  Court,  and  shew  special  matter  to  prevent 
its  being  made  an  effective  and  operative  or- 
der. He  thought,  therefore,  that  the  course 
pursued  in  the  present  instance  was  not  right ; 
they  should  not  move  to  discharge  the  order 
for  irregularity,  but  oughtto  have  shown  in  their 
answer  to  the  rule,  that  the  suit  had  a1»ated 
so  as  to  prevent  the  order  from  becoming  effec- 
tive. That  course  would  be  comformable  to 
the  practice  as  laid  down  in  Brook  v.  Wil- 
kin*. c  The  application  of  the  plaintiff  must 
be  refused,  but  on  what  terms  he  would  leave  the 
parties  to  settle  among  themselves ;  for  there 
was  irregularity  on  botii  sides,  and  for  that 
reason  the  parties  themselves  were  the  fittest 
to  decide  the  question  of  costs. 

Mr.  IVigram\  as  counsel  for  one  of  the 
parties,  submitted  that  the  effect  of  his  Lord- 
ship's judgment,  in  which  he  concurred,  would 
be  to  declare  absolute  the  rule  nisi,  which  his 
Lordship  had  just  decided  to  be  irregular,  in- 
asmuch as  the  time  allowed  for  shewing  cause 
against  it  had  elapsed.  Lord  ltyndhurst  would 
get  rid  of  that  difficulty,  and  discharge  the 
rule,  by  supposing  cause  shown  nunc  pro  tunc. 
Severn  and  others  v.  Afanders,  in  Gray's  Inn 
Hall,  Dec.  14th,  1833. 


Qrrfjequtr  of  gHeatf. 

JUDGE'S    ORDER. — RULE    OP   COURT. — VACA- 
TION.— TERM. 

A  Judge's  order  obtained  in  vacation  cannot 
be  made  a  rule  of  Court  before  the  follow- 
ing term. 

In  this  case  a  summons  for  taxing  the  bill  of 
the  defendants,  who  are  attornies,  was  taken 
out,  and  a  Judge's  order  made  for  the  delivery 
of  a  particular  of  all  sums  received  by  them  on 
account  of  their  client.  This  order  was  made 
on  the  22d  July  1833,  and  in  the  month  of 
August  following  was  made  a  rule  of  Court. 
The  rule  was  dated  on  the  last  day  of  the  pre- 
vious Trinity  Term.  It  was  afterwards  served 
on  the  attorney  and  disobeyed. 

Application  was  made  on  the  first  day  of 
Michaelmas  Term  for  an  attachment  for  diso- 
bedience to  the  rule  of  Court.  It  was  sug- 
Sested  that  such  a  practice  as  that  of  ante- 
ating  the  rule,  existed,  and  therefore  that  the 
attachment  ought  to  be  granted. 

Per  Curiam.    If  such  a  practice  does  exist 
it  ought  certainly  to  be  discontinued.    There 
is  an  incongruity  in  granting  an  attachment  for. 
disobedience  to  a  rule  of  Court,  when  by  the 

■  .  . .  .«  . 

c  Fowler,  20. 
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date  of  that  rale  it  appears  that  the  order  on 
which  it  is  founded  was  not  obtained  until  a 
month  afterward*. 

The  rule  therefore  for  an  attachment  cannot 
be  granted. 

The  King  v.  Pnce  and  another,  M.  T.  1833. 
Excheq* 

WRIT  OP   TRIAL. —  PRACTICE    OP    SHERIFF'S 

COURT. 

How  a  new  trial  it  to  be  moved  for,  when  the 
case  has  bean  tried  before  the  Sheriff  under 
the  3  $4  JTA.c.42. 

Stammers  had  obtained  a  rule  to  shew  cause 
why  the  verdict  for  the  plaintiff  should  not  be 
set  aside  and  a  new  trial  had. 

The  trial  had  taken  place  in  London  before 
the  Sheriffs,  under  the  3  &  4  W.  4.  c.  42.  There 
was  a  verdict  for  the  plaintiff  against  the 
direction  of  the  Under-Sheriff,  who  had  certi- 
fied that  judgment  ought  not  to  be  signed  until 
the  plaintiff  had  had  an  opportunity  of  applying 
to  the  Court  upon  a  point  of  law. 

R.  V  Richards  shewed  cause,  and  objected 
that  there  were  no  affidavits  upon  which  to 
ground  the  rule. 

Stammers.— The  Under-Sheriff  is  put  in  the 
situation  of  a  Judge  of  this  Court.  The  Under- 
sheriff's  notes  of  the  trial,  and  certificate  under 
his  seal,  have  been  handed  to  the  Chief  Baron, 
and  they  are  sufficient  upon  which  to  ground 
the  rale. 

Per  Curiam  .—Rule  discharged,  with  costs. 
Liberty  reserved  to  plaintiff  to  make  a  fresh 
application  upon  terms,  the  case  being  new. — 
Johnson  v.  Wells,  H.  T.  1834.    Excheq. 


NOTES  OF  THE  WEEK. 


NOTICES'   OP    NEW   BILLS   RELATING   TO   THE 

LAW. 

But  few  of  the  various  Bills  comprised  in 
our  last  number  have  yet  been  brought  in. 
Notices  of  the  following  other  Bills  have 
been  given  during  the  week  : — 

Mr.  Shaw  Lefevre  has  given  notice  of  a 
motion  to  bring  in  a  Bill  to  consolidate  and 
amend  the  Laws  relating  to  Highways. 

Mr.  O'Connell  has  obtained  leave  to  bring 
in  a  Bill  for  establishing  the  Liberty  of  the 
Press.  Sir  F.  Vincent  had  previously  given 
notice  for  the  5th  of  March,  of  a  motion 
to  amend  the  Law  of  Libel. 

A  Bill  to  alter  and  amend  the  Law  of 
Forfeiture,  as  regards  the  Personal  Property 
of  Felons,  has  been  notified  by  Mr.  Roteh, 
for  the  26th  inst. 

Mr.  Rolfe  .has  given  notice,  for  the  28th 
inst.,  of  a  Bill  to  amend  the  Law  relating  to 
Securities  given  for  Considerations  arising 
out  of  Gaming,  Usurious,  and  certain  other 
illegal  Transactions. 


Mr.  Brougham  has  given  notice  for  the 
5th  of  March,  of  a  Bill  to  establish  a  General 
Registry  of  Deeds* 


TURNPIKE    ROAD   ACTS. 

The  Bill  for  continuing  these  Acts  until 
the  end  of  the  next  Session  of  Parliament 
has  passed  the  House  of  Commons,  and 
stands  for  the  second  reading  in  the  Lords. 


SELECT   VESTRIES. 

Notice  has  been  given  by  Captain  Boss, 
that  the  Corporation  Commissioners  be  in- 
structed to  extend  their  scrutiny  into  Select 
Vestries,  where  the  Vestrymen  are  self- 
elected,  and  where  concealment  and  con- 
tractorship  are  greatly  injurious  to  the  poor 
and  the  rate-payers. 


8ALARIES  OF  THB  JUDGBS. 

Mr.  Hume  has  given  notice  of  a  Resolu- 
tion, That  taking  into  consideration  the  pre- 
sent amount  of  taxation  and  the  resolutions 
of  8th  June  1819,  27th  June  1821,  12th 
Feb.  1830.  and  30th  July  1833,  the  House 
is  of  opinion  that  the  Salaries  of  the  Puisne 
Judges  of  the  Common  Law  Courts  ought 
not  to  exceed  £3,500  a  year. 


BANKRUPTCY  FUNDS. 

A  Bill  for  the  Investment  of  the  Funds 
in  Chancery  in  the  hands  of  the  Accountant 
General  of  the  Court  of  Chancery,  has  been 
brought  in. 

COUNTY   CORONBBS. 

A  Bill  has  been  brought  in  and  read  a  first 
time,  to  regulate  the  office,  and  mode  of 
electing  Coroners.  The  proposal  is,  that  in 
order  to  diminish  the  expense  of  elections, 
the  county  shall  be  divided  into  districts,  and 
the  votes  taken  of  the  freeholders  who  reside 
in  the  particular  district  for  which  the  coro- 
ner is  to  act.  The  Bill  is  to  be  read  a  se- 
cond time  on  the  1 7th  of  March. 


RETURNS  IN  CHANCERY. 

Accounts  have  been  ordered  of  the  num- 
ber of  Causes,  &c.  and  Special  Motions,  and 
Bankruptcy  and  Lunacy  Petitions,  heard  and 
decided  by  the  Lord  Chancellor  in  each  of 
the  last  three  years.  And  the  like  returns 
of  the  matters  before  the  Master  of  the 
Rolls  and  Vice  Chancellor.     Also  of  Ap- 
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peals  from  the  Courts  of  Equity  to  the  House 
of  Lords  during  the  same  period,  of  Scotch 
Appeals,  of  Writs  of  Error  from  the  Com- 
mon Law  Courts,  and  of  the  Bills  filed  in 
Chancery,  distinguishing  Original,  Supple- 
mental, and  Amended  Bills,  and  those  of 
Revivor. 

Returns  are  also  ordered  of  the  Receipts 
of  the  Registrar's  Office. 


LOCAL  COURTS. 

On  the  motion  for  bringing  in  the  Local 
Courts  Bill,  Mr.  Righy  Wason  intends  to 
move  that  it  be  referred  to  a  Select  Com- 
mittee, to  inquire  and  report  to  the  House 
whether  the  right  of  the  people  to  have  jus- 
tice administered  with  as  little  inconvenience 
and  as  little  expense  as  possible,  may  not  be 
obtained  by  means  less  objectionable  than 
the  proposed  measure,  which  will  add  so 
enormously  to  the  patronage  of  the  Minister 
for  the  time  being,  and  tend  to  destroy  the 
independence  of  the  Bar* 


LAW  PROMOTIONS. 

It  was  rumoured  that  Sir  William  Home 
had  been  appointed  to  the  vacant  seat  of 
the  Exchequer  Bench ;  Sir  John  Campbell 
promoted  to  the  office  of  Attorney  General ; 
and  Mr.  Pepys  to  that  of  Solicitor  General ; 
but  at  the  time  we  went  to  press  no  such 
appointments  had  taken  place. 


ANSWERS  TO  QUERIES. 


IoOd  of  fjroptrtg  &ntt  Coiihinatuing. 

CODICIL. — RJC PUBLICATION.   P.  287- 

1.  W.  will  find  an  answer  to  his  querv 
In  Moneupennu  v.  Bristow,  2  Rus.  ana  M. 
p.  230,  in  which  case  it  was  decided  thai, 
"  where  a  codicil  in  its  dispositive  part,  is 
applicable  solely  and  expressly  to  the  property 
previously  devised  by  the  will,  it  has  not  the 
effect  of  republishing  that  will,  so  as  to  carry 
after  purchased  property,  notwithstanding  a 
more  general  intent  indicated  in  its  recital." 
And  see  Analytical  Digest  for  1833,  p.  108. 

Amicus. 

2.  Your  correspondent  W.  has  omitted  to  men- 
tion a  material  circumstance,  viz.  whether  the 
codicil  be  attested  by  three  witnesses.  Assum- 
ing, however,  that  to  be  the  fact,  it  appears 
quite  clear  such  execution  will  be  a  republi- 
cation of  the  will,  and  after  purchased  free- 
hold property  will  pass  to  the  widow  as  sole 
devisee;  Carleton  v.  (?r/^tn,XBurr.  549 ;  Doe 
v.  Evans,  3  Tyr.  56 ;  S.  C.  1  Ororop.  &  Mee.  42. 
In  the  last  case,  a  duly  executed  codicil  was 


held  to  give  effect  to  an  unexecuted  piece  of 
paper  alluded  to  in  the  codicil,  and  which  pur- 
ported to  be  a  will  of  lands.  Baron  Bayley  is 
reported  to  say,  "  The  publication  of  the  co- 
dicil brings  down  the  will,  making  it  speak 
as  of  tbe  date  of  that  publication,  unless  it  is 
shown  that  the  testator  intended  not  to  give 
that  effect  to  the  will,  but  only  to  execute  the 
codicil;"  and  nearly  the  same  language  is 
adopted  by  the  Real  Property  Law  Commis- 
sioners in  their  4th  Report.  It  has  been  held, 
that  a  third  codicil,  duly  attested,  will  give 
effect  to  two  previous  codicils,  each  attested 
by  only  two  witnesses.  Guest' v.  Willasey,  2 
Bing.  429;  3  Bing.  614;  S.  G.  12  J.  B. 
Moore,  2.  S.  C. 

3.  There  appears  to  me  to  be  no  doubt  that  the 
freehold  property  purchased  by  A,t  since  the 
making  of  his  will,  passes  to  nis  wife,  by  the 
codicil,  which  certainly  amounts  to  a  republi- 
cation of  the  will,  and  confirms  the  general 
bequest  of  the  freehold  property  to  the  wife. 
See  1  J  arm.  Pow.  on  Devises,  c.  14,  p.  608, 
and  cases  there  cited. 

B.  J.  A. 


WILL. — REVOCATION.      P.  192. 

In  the  recent  valuable  work  of  Mr.  E.  V. 
Williams  on  Executors,  the  law  on  this  subject 
is  thus  stated  :  "  It  was  laid  down  by  Sir  Tht- 
mas  Sewell,  M.  R.,  in  Fletcher  v.  Ashburner, 
1  Bro.  C.  C.  497.  that  nothing  was  better  es- 
tablished than  the  principle,  that  money  di- 
rected to  be  employed  in  the  purchase  of  land, 
and  land  directed  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of 
property  into  which  they  are  directed  to  be 
converted,  and  this  in  whatever  manner  the 
direction  is  given,  whether  by  will,  &c.  See 
Wheldde  v.  Partridge,  5  Ves.  396,  where  Lord 
Alvanley  remarks  the  accuracy  of  this  state- 
ment. It  follows,  therefore,  that  every  person 
claiming'  property  under  an  instrument  direct- 
ing its  conversion,  must  take  it  in  that  character 
which  that  instrument  has  impressed  upon  it, 
and  its  subsequent  devolution  and  disposition 
will  be  governed  by  the  rules  applicable  to  that 
species  of  property."  pp.  414, 415.  In  answer 
to  J.  B.  W.  then,  I  should  say,  that  the  subject 
of  this  bequest  being  a  priori  considered  per- 
sonal estate,  will  doubtless  be  well  devised  by 
the  codicil  to  C,  though  attested  by  two  wit- 
nesses only,  so  as  effectually  to  revoke  the 
prior  devise  by  the  will  to  B. 

Manottnibnsis. 


DECEASED   DEVISEE.      P.  158. 

I  think  it  clear  that  the  time  appointed  by 
the  testator  for  payment  of  his  sons9  portions, 
is  not  to  be  considered  as  annexed  to  the  sub- 
ject of  tbe  gift,  but  that  the  payment  only  was 
to  be  postponed  during  their  mother's  life. 
And  it  is  a  general  rnle,  that  when  a  legacy  is 
given  in  the  nature  of  a  remainder  (that  is,  at  a 
Future  period,  which  must  necessarily  arrive), 
the  interest  of  the  first  and  subsequent  takers 
vest  at  the  same  moment.  Nor  will  its  being 
contingent  on  the  part  of  the  legatee,  as  the 
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attainment  of  a  certain  age,  &c.  make  any  dif- 
ference, if  the  contingency  happens  prior  to 
the  time  appointed  for  payment.  C*>u*iu§  v. 
Schroder,  4  Sim.  23.  Here  the  wife  and  three 
eons  all  survived  the  testator,  and  consequently 
acquired  vested  interests  immediately  upon  his 
decease ;  so  that  the  subsequent  death  of  one 
son  in  his  mother's  life -time  would  not  occa- 
sion a  lapse  of  his  legacy,  but  the  same  would 
devolve  to  his  personal  representatives.  Monk- 
house  v.  Holme,  I  Bro.  C.  C.  298 ;  Lutcther  v. 
Condon,  2  Atk.  1*7*  and  Poole  v.  Terry,  4 
Sim.  294.  Mancuniensis. 


BEQUEST.— HUSBAND.    PP    128  &  287. 

On  the  death  of  C,  the  wife,  her  husband 
took  an  estate  in  trust  for  the  son,  during  his 
life,  in  the  freehold,  and  on  his  death,  the  ab- 
solute fee  simple  in  the  same  estates,  as  his 
son's  heir  at  law.  N. 


MARRIAGE  8ETTLEMENT8. — ADULTERY. 

p.  280. 

Your  correspondent  "  Carolus,"  is  mistaken 
in  his  opinion  that  a  husband  can  be  com- 
pelled to  maintain  his  wife  although  6he  may 
be  living  in  a  state  of  adultery.  1  beg  to  refer 
him  to  the  case  of  the  King  v.  Fit n tan,  1  B.  & 
Ad.  227,  which  decides  the  point  clearly. 

J.  C. 


QUERIES. 


lam  of  Ifrantrtn  atrtr  Conntpsnrinjr. 

COPYHOLDS. — FINE8. 

JV,  S.  R.  was  admitted  at  a  Court  Baron 
held  on  the  24th  March  1802,  as  heir  at  law  of 
his  brother,  to  certain  premises  holden  of  the 
manor  of  T.  fF.  S.  li.  is  dead,  and  by  his  will, 
dated  15th  Nov.  1833,  gave,  devised,  and  be- 
queathed all  his  real  and  personal  estate  and 
effects  whatsoever  and  wheresoever,  &c.   in 

general  words,  unto  his  mother  Frances  R.t  her 
eirs,  executors,  administrators,  and  assigns 
for  ever.  Frances,  the  mother,  died  since  the 
death  of  her  son,  fF.  S.  R.f  but  was  never  ad- 
mitted. She  made  a  will  in  August  1833,  as 
follows :  "And  as  to  all  my  real  estate,  if  any, 
and  all  the  residue  of  my  personal  estate  and 
effects,  1  give,  devise,  and  bequeath  the  same 
to  my  nephew,  G.  fF.  fF.,  his  heirs,  execu- 
tors, administrators,  and  assigns,  in  case  he 
shall  be  living  at  the  time  of  my  decease." 
G.  fF.  fF.,  the  nephew,  is  still  living,  and 
claims  admisssion.  The  lord  of  the  manor 
demands  a  fine  which  accrued  on  the  death  of 
fF.  S.  R.  for  his  mother  Frances,  (though  not  ad- 
mitted) and  also  a  similar  fine  for  the  admission 
of  G.  fF.  fF.,  the  nephew.  Is  the  lord  entitled 
to  the  two  fines  ? 

Amicus. 


LECATBE.*- -DEATF, 

A.,  by  will  dated  in  1792,  bequeathed  a 
legacy  to  R.  of  300/.,  the  residue  of  his  estate 
to  F.  and  G.  R.  enlisted  at  Bath  abcut  1785, 
from  whence  he  was  forwarded  to  a  regiment 
in  Ireland,  but  it  does  not  appear  at  the  War 
Office  that  he  ever  joined  the  regiment.  A. 
died  in  1 796,  and  his  executors  advertized  for 
B.,  but  never  heard  of  him.  From  whence 
must  B'b  death  be  presumed  to  have  happened, 
and  to  whom  is  the  legacy  now  payable  r 

M.  W. 


AGREEMENT.— HOTCHPOT. 

The  sons  and  the  husbands  of  the  daughters 
of  A.  B.  (who  is  living)  have  agreed  by  deed, 
that  whatever  may  be  A.  /?.'*  will,  they  will, 
immediately  after  his  decease,  bring  into  notch- 
pot  all  lands,  (or  the  value  thereof;  money,  &c. 
given  by  his  will,  or  by  him  previously  to  his 
decease,  and  divide  the  same  equally.  Is  there 
any  thing  contrary  to  the  law  in  this  agree- 
ment? Will  it  be  obligatory  on  the  parties? 
and  is  the  common  deed  stamp  sufficient  ? 

J.  A. 


PURCHASERS. — DEBTS. 

Will  the  3  &  A  W.  4.  c.  104,  exempt  pur- 
chasers of  such  freehold  and  copyhold  estates 
as  a  person  may  die  seised  of  (whether  such 
deceased  was  a  debtor  or  not)  from  liability  Co 
see  to  the  application  of  their  purchase-money  ? 
Before  the  act  a  devise  of  estates  for  payment 
(or  subject  to  payment)  of  debts,  had  that 
effect.  J.  A. 


Sato  of  Isnttlort  an*  Count. 

DISTRESS. — BOOKS. 

Are  the  books  of  A.,  an  attorney's  clerk, 
(who  has  been  admitted  but  never  certificated) 
liable  to  distress  for  board,  lodging,  &c.  due  to 
B.,  or  are  they  privileged  as  implements  of 
trade  ?  It  is  laid  down  in  Fenton  v.  Logan, 
9  Bing.  676 ;  3  M.  &  S.  82,  "  that  an  imple- 
ment of  trade  is  only  privileged  from  distress 
if  it  be  in  use,  and  there  be  no  other  distress 
on  the  premises."  Now  there  has  been  no  use 
in  this  case,  it  being  nearly  twelve  months 
since  A.  lodged  with  B.,  and  the  detention  of 
the  books  for  rent,  &c. 

A  Subscriber. 


ffrftrtto. 

NAME  OF  DEFENDANT. 

A.  is  desirous  of  arresting  B.,  brothers,  bat 
is  unable  to  get  their  real  names,  other  than 
"  B.  brothers,"  although  he  has  made  diligent 
enquiry  to  ascertain  the  same.  Will  he  be 
justified  in  holding  them  to  bail,  or  will  the 
Court  cancel  the  bail  bond  on  the  ground  of 
their  name?  not  being  stated  in  full  ? 

J.  T.  A. 


SCfj*  Utqai  0h#ttbtv. 
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Pcrtinct,  ct  nctcire  malum  est,  Rgitamns.' 
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LAW  OF  ATTORNEYS. 
No.  XIV. 


LIXN  TOR  COSTS. 

In  a  former  Volume  (2  Monthly  Record, 
211)  we  considered  the  subject  of  tbe  Lien 
of  Solicitors  on  deeds,  securities,  funds  in 
Court,  judgments,  and  awards ;  and  on  that 
occasion,  noticed  the  earlier  cases.  We 
now  proceed  to  some  other,  and  particu- 
larly the  recent  decisions. 

1.  Where  the  Solicitor  has  taken  Security. 

Lord  Eldon%  entering  into  the  general 
principle  of  the  law  of  lien,  and  referring 
to  analogous  cases,  said — 

Looking  -through  the  general  doctrine  of 
lien,  as  applicable  to  all  cases,  except  the  pur- 
chase of  an  estate,  with  reference  to  which  it 
has  in  a  series  of  decisions  been  extended,  it 
may  be  described  as  primd  facie  a  right  accom- 
panying the  implied  contract.  In  the  case  of  a 
factor,  who  has  a  lien  both  for  his  expenditure 
upon  the  goods  in  his  possession,  and  his 
general  balance  upon  former  transactions,  en- 
tering into  a  special  contract  for  a  particular 
mode  of  payment,  he  lose3  the  lien.  In  various 
trades  the  demand  being  for  work  and  labour, 
applied  uvsome  instances  upon  the  particular 
goods,  and  others  upon  other  goods  also, 
though  the  possession  has  been  given  up,  it  is 
universally  laid  down,  that  if  that  takes  place 
under  a  special  agreement,  there  is  no  such 
lien ;  and  if  it  commenced  under  an  implied 
contract,  and  afterwards  a  special  contract  is 
made  for  payment,  in  the  nature  of  the  thing 
the  one  contract  destroys  the  other.  The  exi- 
gencies of  mankind  requiring  the  jroods  to  he 
delivered  for  consumption,  the.  implication 
from  an  engagement  for  security,  of  an  engage- 
ment to  deliver  the  goods  without  payment,  is 
necessary :  otherwise  from  a  promissory  note, 

no.  cxci. 


payable  in  three  years,  a  contract  must  be  im- 
plied, that  the  goods  are  to  be  retained  during 
that  peri6d j  destroying  the  other  special  con- 
tract So,  in  this  instance,  if  the  solicitor  says 
he  will  not  proceed  in  the  business,  and  wdl 
not  deliver  up  the  papers,  the  consequence  is 
that  he  destroys  the  express  contract  to  post- 
pone payment  for  three  years.  Therefore, 
unless  from  the  fact  that  he  has  taken  this 
security,  you  can  imply  that  he  is  to  keep  the 
papers  three  years,  though  the  vital  interests  of 
the  owner  may  depend  upon  the  possession  of 
them,  the  implication  is  necessary,  that  he  is 
to  deliver  them  up,  and  rely  on  the  other  con- 
tract. I  do  not  enter  into  the  question,  whe- 
ther he  was  obliged  to  go  on,  farther  than  to 
observe,  that  a  client  at  law  cannot  change  his 
attorney  without  leave  of  the  Court ;  (Sec 
Merrewethcr  v.  Mellish,  13  Ves.  jun.  161,  and 
the  Note  162,)  and  there  is  no  mutuality  if  the 
attorney  has  an  absolute  discretion  to  relinquish 
the  cause.  Suppose  a  sum  of  money  declared 
to  be  due  by  decree  or  judgment :  it  is  clear, 
according  to  the  established  rule  of  lien,  and 
the  practice,  that  the  attorney  may  give  notice 
to  the  defendant  not  to  bay  the  money  until 
his  costs  are  satisfied.  How  can  the  lien  be 
consistent  with  a  special  agreement  to  give 
credit  for  three  years,  receiving  interest  ?  He 
must  either  abandon  that  contract  or  claim 
under  it,  and  his  lien  also ;  insisting,  that  not- 
withstanding that  contract,  he  will  not  permit 
the  client  to  receive  the  money  for  three  years  • 
The  proposition,  that  the  Hen  can  exist  after 
such  a  special  contract,  necessarily  involves  a 
contradiction  to  that  contract. 

My  opinion  therefore  is,  that  where  these 
special  agreements  are  taken,  the  lien  does  not 
remain ;  and  whether  the  securities  are  due  or 
not,  .makes  no  difference.  The  case  at  the 
Rolls  has  no  application.  Business  has  been 
done  by  the  attorney  for  a  course  of  years. 
At  a  particular  period  security  was  given ;  and 
afterwards  the  residue  of  the  money  was  paid. 
A  second  settlement  took  place,  and  the  ba- 
lance was  secured  by  bond,  payable  in  1801. 
There  was  no  demand  beyond  that  bond,  ex- 
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tept  \\l.  The  bond  became  due,  and  under 
those  circumstances  a  petition  was  presented, 
not  disclosing  those  facts,  proving  a  general 
taxation  of  the  bills,  which  could  no{  possibly 
be  due.  To  make  that  *  case  similar  to  this, 
the  application  should  have  been  previous  to 
the  time  when  the  bond  was  due ;  submitting 
whether,  as  a  bond  had  been  given,  though  it 
was  not  due,  the  lien  could  remain. 

An  order  was  made  accordingly,  that  on  pay- 
ment of  82/.  Of.  9d„  the  solicitor  should  deliver 
up  the  papers  belonging  to  the  defendant, 
either  in  his  own  right  or  as  executor. .  Coteeil 
v.  Simpson,  16  Ves.  280. 

2.  Papers  in  Bankruptcy. — Though  an 
attorney  is  entitled  to  a  lien  upon  papers 
which  come  into  his  hands  before  the  bank- 
ruptcy  of  his  client,  as  well  against  the  as- 
signees as  against  the  bankrupt;  yet  ac- 
cording to  the  general  rule  of  law,  that  no 
one  can  subject  his  property  to  the  lien 
after  he  is  become  a  bankrupt,  papers  re- 
ceived from  the  client  after  his  bankruptcy 
cannot  be  retained.  Ex  parte  Bush,  7  Vin. 
Ab.  74.  Ex  parte  Bell,  Cooke  B.  L.  429. 
And  on  an  act  of  bankruptcy,  which  con- 
sists in  lying  two  months  in  prison,  no  lien 
can  be  acquired  after  the  first  arrest.  Ex 
parte  Lee,  2  Ves.  jun,  285. 

Nor  is  there  any  lien  on  the  proceedings 
under  a  commission  of  bankruptcy,  even  for 
the  fees  of  enrolment.  Ex  parte  Sanderson, 
19  Ves.  jun.  161. 

An  official  assignee  cannot,  under  1  &  2 
W.  4,  c.  56.  §  22,  take  the  bankrupt's 
money  out  of  the  hands  of  a  solicitor,  with- 
out discharging  his  lien>  JSrskine,  C.  J., 
said,  though  the  22d  sect,  of  1  &  2  W.  4. 
appointed  the  official  assignee  to  be  the 
receiver  of  money  due  to  the  estate,  it  could 
not  be  intended  to  deprive  other  parties  of 
such  claims  as  they  would  before  bavg  had 
against  the  creditors'  assignee.  The  re- 
spondent is  called  before  us,  not  because 
he  resisted  a  demand  for  a  part,  but  because 
he  was  unwilling  to  deliver  up  the  whole  of 
the  money.  It  never  was  the  intention  of 
the  act  to  deprive  an  attorney  of  his  lien. 
["  Affirmative  words  in  acts  do  not  take 
away  common  law  rights.  But  where  they 
in  sense  contain,  a  negative,  it  is  other- 
wise." Plowden  Com.  113;  and  Griffin 
v.  Hyles,  1  H.  BUr.  1 22.]  That  could  only 
be  to  give  a  pet  centage  on  money  paid 
over  to  the  official  assignee.  Ex  parte 
Bowden  and  Abbot t,  in  re  Bush,  2  Dea.  & 
£h.  182. 

3.  As  to  Papers  in -which  Third  Parties 
are  interested.— Though  an  attorney  has  in 


every  case  a  particular  lien  upon  papers, 
until  he  is  recompensed  for  the  trouble  of 
drawing  them,  yet  where  the  property  in 
papers  at  the^time  of  the  delivery  of  them 
by  the  client  to  the  attorney  is  in  a  third 
person,  the  attorney  cannot  detain  them 
against  the  owner  for  a  debt  due  from  the 
client.  Ex  parte  Bush,  7  Vin.  Abr.  74. 
Ex  parte  Bell,  18  Aug.  1803,  Cooke  B.  L. 
429.  So,  though  a  solicitor  have  a  lien  on 
a  deed  for  his  coats,  yet  if  his  client  is 
bound  to  produce  it  for  the  benefit  of  a 
third  person,  so  also  is  the  solicitor;  the 
right  of  lien  existing  only  as  between  his 
client  and  him.  Furlong  v.  Howard,  2 
Scho.  &  Lef.  115.  And  if  a  tenant  for 
life  give  deeds  into  an  attorney's  hands, 
the  attorney  has  no  lien  upon  them  against 
the  remainderman;  for  that  would 
a  tenant  for  life  to  charge  a 
and  to  create  a  greater  iwteifesl  in  another 
than  he  himself  possessed.  Ex  parte 
Nesbitt,  2  Scho.  &'Lef.  279  ;  and  see  Hoare 
v.  Parker,  2  T.  R.  376. 

4.  As  to  Papers  delivered  for  specific 
Purposes'.—  If  writings  are  delivered  to  an 
attorney  under  a  special  agreement,  or  for 
a  particular  purpose,  upon  a  special  trust, 
he  cannot  detain  them.  As  where  the 
plaintiff  had  an  estate  mortgaged  to  him, 
and  the  defendant,  who  was  an  attorney, 
and  who  drew  the  mortgage,  had  possession 
by  that  means  of  all  the  deeds  refartrng  to 
the  title,  and  refused  to  deliver  them  unless 
the  mortgagor  paid  a  debt  which  the  de- 
fendant alleged  to  be  due  s  upon  a  motion 
for  a  rule  to  deliver  up  the 'deeds  to  the  plain- 
tiff, upon  payment  caf  what  was  due  for 
drawing  and  engrossing  the  mortgage,  the 
Court  was  of  opinion,  that  though  an  attor- 
ney might  detain  papers  until  the  mtfaey  be 
-paid  for  drawing  them,  he  cannot  detain 
any  writings  which  are  delfared  to  him 
upon  a  special  trust,  evetr  for  the  money 
due  to*  him  in  that  very  business ;  and  a 
rule  was  accordingly  made  for  delivering 
up  the  deeds.  Lawson  v.  Dickenson,  8 
Mod.  306.  The  case,  however,  ex  parte 
Stirling,  16  Ves.  jun.  258,  decides,  that  a 
mere  delivery  of  papers  for  a  particular  pur- 
pose, as  for  preparing  a  mortgage,  will  not 
prevent  the  attorney  from  having  a  general 
lien,  there  being  no  special  agreement  to  that 
effect.  LordEldon  said,  the  general  lien  must 
prevail.  Different  papers  are  put  into  the 
hands  of  an  attorney,  as  different  occasions 
for  furnishing  them  arise.  In  the  ordinary 
case  of  lien,  I  never  Heard  of  a  question, 
upon  what  occasion  a  particular  paper  was 
put  into  bis  hands :  but  if.  in  the  general 
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course  of  dealing,  the  client,  from  time  to 
time,  hands  papers  to  his  attorney,  and 
does  not  get  them  again,  when  the  occasion 
which  required  them  is  at  an  end,  the  con- 
clusion is,  that  they  are  left  with  the  at- 
toraey.  on  the  general  account.  If  the  in- 
tention is  to  deposit  papers  for  a  particular 
purpose,  and  not  to  be  subject  to  the  ge- 
neral lien,  that  must  be  by  special  agree- 
ment; otherwise  they  are  Bubject  to  the 
general  lien  which  the  attorney  has  upon 
all  papers  in  his  hands  The  order  was 
made  for  taxing  the  bill,  with  a  declaration, 
that  an  attorney  has  a  lien  upon  the  papers 
in  his  possession. 

In  the  case  of  Baker  v.  Henderson, 
4  Sim.  27,  the  plaintiff  was  a  trustee 
of  real  estates,  under  a  will.  He  was 
in  custody  for  not  paying  into  Court,  a 
balance  which  the  Master  had  found  to  be 
due  from  him  on  taking  the  accounts  di- 
rected by  the  decree.  The  decree  also 
directed  the  estates  to  be  sold,  and  the  title 
deeds  to  be  produced  and  deposited  with  the 
Master,  In  the  usual  manner.  The  plain- 
tiff's solicitor  was  in  possession  of  the  deeds, 
and  claimed  a  Hen  on  them  for  his  costs  of 
the  suit,  and  refused  to  produce  them.  The 
defendants  had  received  a  letter  from  the 
plaintiff,  authorizing  the  solicitor  to  produoe 
and  deposit  the  deeds.  The  Vice  Chancel- 
tor  said,  that  the  solicitor  bad  no  lien  on  the 
deeds,  anterior  to  the  suit,  and  that  they 
were  in  his  hands  for  the  purposes  of  the 
suit ;  and  his  Honor  made  the  order,  with 


In  the  ease  of  Craddock  v.  Glin,  where  a 
suit  was  brought  against  an  attorney  for 
money  received  to  the  plaintiff's  use,  and 
the  attorney  having  applied  part  of  the 
money  to  pay  himself  for  the  labor  and  ex- 
pense he  had  incurred  in  a  cause  in  which 
the  plaintiff  had  employed  him,  it  was 
moved  to  have  his  bill  taxed,  and  an  allow- 
ance of  what  was  due ;  but  the  Court  re- 
fused to  interfere  for  that  purpose.  1 2  Mod. 
$57. 

5.  Defendant's  Person.  —  An  attorney 
has  no  Hen  upon  the  person  of  the  defend- 
ant. Thus,  where  the-plaintiff  had  by  a 
new  attorney  entered  satisfaction  of  the 
judgment  on  record,  it  was  held  that  the 
plaintiff  was  entitled  to  be  discharged,  al- 
though the  costs  of  the  attorney  had  not 
been  satisfied.  Marr  v.  Smith,  4  B.  &  A. 
4C6 ;  Martin  r.  Francis,  1  fi.  &  A.  402. 
And  where  the  plaintiff,  having  charged 
the  defendant  in  execution,  died,  and  the 
defendant's  wife  took  out  administration  to 
the  plaintiff,  the  Court  ordered  the  defend- 


ant to  be  discharged  out  of  custody,  saying 
that  the  plaintiff's  attorney  had  no  hen  on 
the  judgment  for  his  costs.  Pyne  v.  Erie, 
8  T.  R.  407. 

6.  Collusive  settlement  between  the  Plain' 
tiff  and  Defendant. — The  cases  of  this  class 
are  very  numerous.  We  shall  state  the 
earlier  authorities  concisely,  and  give  one 
or  two  of  the  most  recent  date  somewhat 
fully. 

Jn  a  case  where  the  defendant  was  ar- 
rested for  140/.  the  plaintiff's  attorney  had 
given  directions  to  the  sheriff's  officer  not 
to  discharge  the  defendant  under  any  autho- 
rity from  the  plaintiff,  without  the  consent 
of  the  attorney,  he  stating  that  he  had  a 
lien  for  his  costs.  The  officer  promised  that 
he  would  not  discharge  the  defendant  with- 
out such  consent ;  notwithstanding  which ' 
he  discharged  him  by  the  authority  of 
the  plaintiff  in  the  cause.  The  Court 
said,  that  the  defendant  could  not  be 
detained  if  the  plaintiff  was  satisfied. 
The  liability  of  the  sheriff  in  such  cases' 
ought  not  to  depend  upon  the  truth  or 
falsehood  of  the  communication  made  to 
him  by  the  attorney ;  nor  ought  the  burden 
of  inquiring  into  the  fact,  whether  a  lien 
exists  or  not,  to  be  thrown  upon  the  sheriff. 
Martin  v.  Francis,  2  Barn.  &  Aid.  402. 

If  the  plaintiff  compromise  the  debt  and 
costs  with  the  defendant,  before  the  plain-  ' 
tiffs  attorney  has  been  paid  his  bill,  the 
Court  of  King's  Bench  will  not  oblige  the 
defendant  to  pay  him,  unless  he  gave  the  de- 
fendant notice,  before  the  compromise,  not 
to  settle  with  the  plaintiff  until  his  bill 
should  be  discharged.  Welsh  v.  Hole,  Doug. 
226.  But  in  the  Common  Pleas,  if  the  de- 
fendant, after  action  brought,  pay  the  debt 
to  the  plaintiff,  without  knowledge  of  the 
attorney,  and  without  discharging  the  costs, 
the  plaintiff  has  a  right  to  proceed  in  the 
action  for  the  recovery  of  them.  6  Esp. 
Rep.  40;  6  Price,  15.  And  if  a  plaintiff 
collude  with  a  defendant's  bail  and  attor- 
ney, to  deprive  the  plaintiff's  attorney  of 
his  costs,  by  settling  the  debt  and  accept- 
ing a  part  payment,  without  the  interven- 
tion of  the  latter,  that  Court  will  not  re- 
strain him  from  proceeding  against  the  bail, 
in  order  to  recover  such  costs.  2  New  Rep. 
C.  P.  09.  Where,  however,  there  is  no 
fraud,  the  plaintiff  is  allowed  to  compromise 
the  action  with  the  defendant,  in  both 
Courts,  without  consulting  his  attorney. 
1  Taunt.  341.  And  if  the  plaintiff  and 
defendant  collusively  settle  the  debt  and 
costs  upon  an  exeeutipn,  in  order  to  de- . 
fraud  the  plaintiff's  attorney  of  his  costs, 
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the  latter  cannot  Bue  out  a  second  execu- 
tion upon  the  same  judgment,  to  levy  his 
costs,  but  must  apply  to  the  Court.  5  Taunt. 
429;  1  Marsh.  113,  S.  C.  So  where  an 
attorney,  without  a  regular  authority  from 
the  plaintiff,  commenced  an  action  of  re- 
plevin, and  the  plaintiff,  knowing  of  the 
proceedings,  suffered  the  cause  to  be  carried 
down  to  trial,  but  afterwards,  concerting 
with  the  defendant,  entered  up  satisfaction 
on  the  record,  without  securing  the  attor- 
ney his  costs,  the  Court  refused  to  vacate 
the  entry  of  satisfaction.     3  Bing.  132. 

In  an  action  against  a  constable  and 
overseer,  for  an  excessive  distress  for  poor 
rates,  it  appeared  that  the  attorney  for  the 
plaintiff  gave  notice  to  the  defendants  not 
to  settle  or  compromise  the  action  without 
his,  the  attorney's  consent.  A  rule  was 
obtained  on  the  ground,  first,  that  the  de- 
fendants had,  by  surprise  and  misrepre- 
sentation, procured  the  plaintiff  to  give 
them  a  general  release,  which  they  had 
pleaded  puis  darrien  continuance ;  and,  se- 
condly, that  the  defendant  had  no  right,  by 
compromising  the  action,  to  deprive  the 
plaintiff's  attorney  of  his  lien  for  costs. 

On  shewing"  cause,  Mr.  Dampier  contended 
that  the  allegation  of  surprise  and  misrepre- 
sentation was  not  made  out,  and  that  the  cases 
did  not  justify  the  application.  They  relate 
to  instances,  either  of  liquidated  demands,  or 
debts  ascertained  and  sworn  to,  or  judgments 
on  which  the  attorney's  lien  might  attach,  or 
of  fraud.  But  this  case  was  one  of  purely  un- 
liquidated damages ;  and  there  being  no  fraud, 
the  Court  would  not  prevent  a  defendant  from 
compromising  with  the  plaintiff,  merely  be- 
cause the  plaintiffs  attorney  had  served  the 
defendant  with  a  notice  not  to  compromise. 
Mr.  Campbell  relied  on  the  authorities  to  shew 
that  the  plaintiff  was  not  at  liberty  to  settle 
the  action,  and  so  to  deprive  his  attorney  of  his 
lien  for  costs. 

But  the  Court  held,  that  there  was  no 
surprise  or  misrepresentation ;  and  the  case 
was  to  be  distinguished  from  those  cited, 
as  being  an  action  for  damages  purely  un- 
liquidated. The  rule  was  therefore  dis- 
charged. Ex  parte  Hart,  1  Barn.  &  Adol. 
660. 

The  most  important  case  on  this  point  is 
the  following : 

A  plaintiff  and  defendant  settled  an  ac- 
tion by  a  bill,  part  being  for  the  debt,  and 
5/.  for  the  costs,  which,  however,  nearly 
amounted  to  24/.  The  plaintiff's  attorney 
was  not  a  party  to  this  arrangement.  The 
bill  being  deposited  in  the  hands  of  a  third 
person,  was  ordered  to  be  delivered  up  to 
the  plaintiff's  attorney,  in  satisfaction  of 


his  costs.     Mr.  Baron  Bayley  said, — 

Where  there  is  any  collusion  between  the 
plaintiff  and  defendant,  in  order  to  deprive  the 
attorney  of  his  costs,  he  may  go  on  with  the 
action,  and  compel  the  defendant  to  pay  them 
to  him.  (But  suspicion  of  collusion  will  not 
suffice ;  it  must  be  clearly  established,  or  the 
attorney  cannot  proceed  to  trial  for  his  costs. 
Nelson  v.  Wilton,  6  Bing.  568 ;  where  the  at- 
torney having  obtained  a  verdict,  the  Court  of 
Common  Pleas  set  it  aside,  and  stayed  the  pro- 
ceedings, without  costs.)  Here  a  settlement 
took  place  between  the  plaintiff  and  defendant 
at  a  time  when  they  knew  that  the  plaintiff's 
attorney  had  a  claim  for  costs.  Now  the  plain- 
tiff has  only  a  right  to  recover  his  debt,  and 
the  costs  ought  to  be  paid  into  the  hands  of 
the  attorney.  But  the  security  here  given  is 
not  for  the  debt  alone,  but  the  costs  also.  The 
plaintiff  is  sworn  to  be  in  needy  circumstances. 
The  security  of  the  bill  is  given  under  pressure 
of  an  action.  Who  is  entitled  to  the  benefit  of 
it?  If  a  judgment  had  been  pronounced 
through  the  medium  of  the  attorney,  he  would 
have  a  lien  on  it,  and  receive  the  money,  that 
out  of  it  he  might  reimburse  himself.  Here, 
instead  of  proceeding  to  judgment,  a  bill  is 
given,  partly  as  a  security  for  the  debt  due, 
and  partly  in  satisfaction  of  the  costs  due  to 
the  plaintiff's  attorney.    He  has  a  right  to  the 

Possession  of  the  bill,  to  pay  himself  what  is 
ue  to  him  in  respect  of  the  action,  and  to  be 
trustee  for  the  plaintiff  for  the  difference,  if 
any.  Nor  will  this  alter  the  situation  in  which 
the  parties  are  placed ;  for  the  plaintiff  having 
agreed  to  discharge  the  defendant  for  24/.,  lie 
will  be  discharged  accordingly.—  Gould  v.  />»/- 
vis,  1  Tyr.  382. 

JURISDICTION  OF  THE  INNS  OF 
COURT  OVER  THE  INNS  OF 
CHANCERY. 


A  rule  having  been  obtained  by  Mr.  Jess*>p, 
calling  upon  William  Henry  Allen,  Gent,  to 
shew  cause  "  why  a  mandamus  should  not  is- 
sue, directed  to  him,  commanding  him  to  at- 
tend  before  the  Master  and  Benchers  of  the 
Inner  Temple,  with  the  rolls  of  the  Society  of 
Clifford's  Inn,  to  enable  the  said  Master  and 
Benchers  to  decide  on  his  election  to  the  office 
of  Principal  of  that  Society," 

Mr.  Ffllett,  on  shewing  cause,  said,  "  My 
Lords,  this  rule  has  been  obtained  by  my  friend 
Mr.  J  estop,  and  in  setting  out  the  petition  he 
has  presented  to  the  Master  and  Benchers  of 
the  1  uner  Temple,  I  do  not  find  any  fact  or 
statement  to  show  that  the  Benchers  have  any 
authority  to  interfere  in  any  such  question,  or 
that  your  Lordships  have  authority  to  issue  a 
mandamus  to  Mr.  Allen.  The  affidavit  states, 
"  that  in  Trinity  term  last,  he  presented  to  the 
Master  and  Benchers  of  the  Society  of  the  In- 
ner Temple,  of  which  society  that  of  Clifford's 
Inn  is  a  branch,  and  has  belonged  from  time 
immemorial :"  that  is  the  only  part  of  my 
friend's  affidavit  which  states,  or  at  all  at- 
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tempts  to  state,  that  the  Benchers  of  the  Inner 
Temple  have  authority  over  the  Benchers 
of  Clifford's  Inn.  I  do  not  find  any  sort  of 
i>tatement  to  support  the  application,  except  in 
the  petition  he  sets  out  in  this  affidavit,  which 
he  presented  to  the  Benchers  of  the  Inner 
Temple;  and  he  proceeds  on  the  assumption 
that  the  Benchers  have  this  authority ,  and  he 
refers  them  to  an  authority  in  Dugdale  on  the 
subject.  I  do  not  find,  my  Lords,  that  the 
Benchers  ever  exercised  such  an  authority, 
or  that  they  claimed  such  an  authority,  or 
claim  now  this  authority.  Even  if  they  did,  I 
do  not  know  that  your  Lordships  could  issue  a 
mandamus  to  a  member  of  One  of  these  socie- 
ties to  command  him  to  appear  before  another 
society  to  decide  if  he  was  rightly  elected  to 
the  office  of  Principal  of  Clifford's  Inn.  I  do 
not  apprehend  there  is  any  statement,  or  any 
authority  for  your  Lordships  to  interfere. 

Denman,  C.  J. — We  thought  there  was  some 
appearance  of  authority.  Perhaps  it  will  be  as 
well  to  call  Mr.  Jessop's  attention  to  that  point.. 

Mr.  Jetton. — My  Lords,  the  affidavit  on 
which  your  Lordships  granted  this  rule,  em- 
bodied in  it  a  memorial  or  petition  presented 
by  me  to  the  Master  and  Benchers  of  the  In- 
ner  Temple ;  and  in  that  it  is  expressly  stated 
that  Clifford's  Inn  was  an  Inn  of  Chancery, 
and  that  it  depended  upon  and  was  subordinate 
to  that  society  of  the  Inner  Temple,  and  it  ex- 
pressly stated  references  to  certain  parts  of 
the  work  of  Sir  William  Dugdale,  and  many 
extracts  from  the  Rolls  so  far  back  as  the  time 
of  Elizabeth  downwards,  and  with  the  deputa- 
tions of  the  Judges  of  the  land,  and  the  Lord 
Chancellor  of  England,  stating  that  authority 
which  the  Inner  Temple  had  over  the  subordi- 
nate Inns  of  Chancery,  of  which  Clifford's  Inn 
is  one.  These  are  not  contradicted  in  any  way 
in  the  adffiavit ;  so*  that  Mr.  Allen  has  failed 
here  in  shewing  cause  against  this  rule. 

Denman,  C.J. — Mr.  Follett  denies  that  there 
is  any  authority  to  examine  him  touching  his 
fitness, 

Mr.  Follett. — But  in  point  of  law,  your  Lord- 
ships have  no  authority  to  issue  a  mandamus, 

Denman,  C.  J. — That  is  the  second  ques- 
tion. 

Mr.  Follett. — My  Lords,  your  Lordships  are 
aware  the  societies  are  voluntary  societies.  The 
Court  cannot  interfere  with  any  thing  that  takes 
place  between  them.  They  are  a  mere  assem- 
blage. 

Mr.  Jessop. — I  believe  it  is  perfectly  clear, 
the  Inns  of  Court  have  jurisdiction  over  the 
Inns  of  Chancery ;  and  this  Court  has  juris- 
diction. It  is  not  necessary  I  should  prove 
that  fact :  it  has  existed  from  all  time,  and 
longer  than  any  tradition  could  prove  it. 
1  Denmam,  C.  J. — But  we  must  see  that  it 
existed. 

'     Littledale,  J. — The  Benchers  do  not  come 
I  forward. 

Mr.  Jessop. — The  Benchers  did  not  act  on 
the  memorial  I  presented  to  them  for  some 
time. 

Mr.  /Wfctt.— There  is  nothing  of  that  in  the 
.«&darit. 


Mr.  Jessop. — It  is  distinctly  stated  in  the  af- 
fidavit that  the  Benchers  sent  three  different 
directions  to  Mr.  Allen  and  myself  and  the 
Steward  of  Clifford's  Inn,  to  attend.  They 
sent  first  of  all,  ordering  us  to  attend,  and  re- 
quiring Mr.  Allen  to  come  with  the  records  of 
the  Inn,  to  attend  and  show  by  what  right  he 
claimed  to  be  Principal  of  that  Inn.  On  Mr. 
Allen  not  attending,  they  made  a  formal  order, 
embodied  in  the  affidavit,  ordering  and  direct- 
ing him  to  attend  at  a  given  time  for  that  pur- 
pose. The  Court  will  not  fail  to  remember  of 
whom  that  body  is  composed.  Mr.  Allen  says 
he  believes  they  have  no  jurisdiction  : — these 
gentlemen,  who  are  the  most  eminent  and 
learned  in  the  profession,  thought  differently. 

Mr.  Follett. — We  state  they  did  not  claim 
the  authority.    I  believe  they  did  not. 

Sir  James  Scarlett.— As  one  of  the  members 
of  that  body,  my  Lord,  I  beg  to  say,  they  never 
meant  to  assert  that  they  had  or  had  not  juris- 
diction. They  thought  it  right  to  put  Mr.  Jes- 
sop in  a  course  of  proceeding  to  enable  him  to 
bring  his  case  before  the  Court.  They  pro- 
nounce no  opinion. 

penman,  C.J. — We  must  have  proof  of  their 
having  exercised  this  particular  jurisdiction. 

Mr.  Jessop. — The  most  conclusive  evidence 
of  that  is  stated  at  the  bottom  of  the  memorial, 
after  stating  some  extracts  from  Dugdale's 
work  "  Origin  ea  Juridiciales." 
.  Denman,  C.J. — How  can  we  take  notice  of 
this,  unless  what  he  says  is  verified  by  some 
record? 

Mr.  Jessop. — Your  Lordship  will  find  it  is 
sufficiently  verified  by  what  is  stated  in  the  me- 
morial. After  stating  the  exercise  of  certain 
rights,  he  goes  on  to  say,  "  vour  exercise  of 
the  power  of  deciding  on  conflicting  claims  of 
candidates  for  office  in  Clifford's  Inn  will  be 
found  among  the  records  of  your  Honourable 
Society  of  the  year  1677,  in  which  the  election 
of  one  Richard  More  was  confirmed  by  the 
Benchers  of  the  Honorable  Society,  to  deliver 
an  opinion  to  him,  as  appears  on  the  records 
of  Clifford's  Inn,  with  which  direction,  it  ap- 
pears by  the  records  of  Clifford's  Inu,  the  lat- 
ter complied."  Now,  my  Lords,  here  is  a  case 
precisely. 

Denman,  C.  J. — They  may  have  requested 
their  interference.  Was  that  done  in  invitumF 
We  ought  to  see  the  very  entry  of  that.  It 
may  have  been  returned  that  the  Benchers  had 
no  such  power.  We  must  see  enough  to  shew 
us  that  they  had  authority. 

Mr.  Jessop. — Mr.  Allen  swears  there  is  no 
such  entry  in  the  records  of  Clifford's  Inn, 
though  the  Benchers  have  acted  on  it,  and  put 
it  on  their  own  record. 

Mr.  Follett, — It  does  not  appear  there  is  any 
entry.  * 

Mr.  Jessop. — By  the  affidavit  it  does. 

Mr.  Follett. — No,  not  by  the  affidavit :  you 
do  not  swear  that  there  is  any  such  record. 

Mr.  Jessop. — The  Society  have  done  what 
they  roust  have  done — they  assembled  three 
times,  and  only  did  not  decide  because  Mr. 
Allen  refused  to  attend. 

Denman,  C.  J. — In  that  case  of  Mr.  More 
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in  1677 9  does  it  appear  they  rejected  one 
account  of  unfitness,  and  put  another  in  his 
place  ? 

Mr.  Fottett — Nothing  appears,  except  in  a 
memorial  which  Mr.  Jessop  presented,  and 
which  is  not  verified,  "  that  among  the  records 
of  your  Honorable  Society  for  the  year  1677* 
in  which  the  election  of  one  Richard  More  was 
confirmed  by  the  Benchers  of  this  Honorable 
Society,  his  competitor  was  directed  to  deliver 
up  the  books,  and  with  which  direction  it  ap- 
pears by  his  own  account  the  latter  com- 
plied." Mr.  Allen  states  there  is  no  such 
record  among  the  records  of  Clifford's  Inn. 

Mr.  Jessop. — It  is  a  substantial  part  of  my 
affidavit,  that  the  direction  of  the  Master  of  the 
Inner  Temple  was  complied  with. 

Denmtin,  C.  J. — That  is,  that  the  book  was 
delivered  up. 

Mr.  Jsswp. — Yes,  my  Lord. 

Denman,  C.  J. — Then  you  refer  to  the 
records  of  the  Inner  Temple,  shewing  a  direc- 
tion in  compliance  with  which  they  probably 
were  delivered. 

Mr.  Jessop. — I  swear  that  by  our  own 
records  it  appears  there  have  been  orders 
made  by  the  Benchers  of  the  Inner  Temple, 
and  have  been  complied  with.  We  swear  it 
appears  by  the  recoras  of  Clifford's  Inn,  which 
we  have  no  means  of  producing,  for  they  are 
in  Mr.  Allen's  custody,  and  he  refuses  to  pro- 
duce them  •  it  would  be  manifest  injustice  if 
Mr.  Allen  has  usurped  the  office,  and  retains 
in  his  own  hands  muniments  which  prevents 
any  body  from  enquiring  into  the  office. 
Surely  a  person  who  has  possessed  himself  of 
any  documents  that  shew  the  jurisdiction  of  a 
tribunal  to  which  I  appeal,  cannot  be  per- 
mitted to  keep  in  his  hands  the  documents, 
and  withhold  from  me  the  only  means  I  have, 
from  the  inspection  of  the  documents,  of  esta- 
blishing my  case.  I  swear  they  exist,  and 
would  be  evidence.  Mr.  Allen  cannot  surely 
turn  round  and  say,  "  you  ought  to  have  stated 
that,  and  given  proof  of  it  to  the  Court,  but  I, 
who  alone  am  able  to  offer  you  the  means  of 
proving  it,  withhold  it."  That  would  be  a 
manifest  injustice.  I  apprehend  the  circum- 
stance of  the  authority  of  the  Inns  of  Chancery 
over  the  Inferior  Courts,  which  is  as  old  as  the 
constitution,  (and  older  too,  as  it  at  present 
exists,)  for  the  records  go  so  far  back  as 
Edward  the  Third,  will  induce  your  Lordships 
to  make  this  rule  absolute.  There  is  one  fact 
my  friend  adverted  to  which  is  notorious  to  all 
the  world,  and  as.  well  known  as  that  your 
Lordships  come  down  in  state  on  the  first  day 
of  term, — to  this  very  day  the  Inner  Temple 
exercises  their  superintendence  by  sending  one 
of  their  body  in  a  gown  and  wig  to  lecture  to 
the  members  of  Clifford's  Inn.  That  is  noto- 
rious to  every  gentleman  who  is  a  member  of 
the  Inner  Temple,  for  these  two  or  three  years. 
This  is  under  the  superintendence  which  the 
Inner  Temple  exercises  over  an  Inferior  Court 
— that  is,  the  Inns  of  Chancery.  These  facts  are 


as  notorious  as  the  sun  at  noon  day.    They  re-  ,  the  qualification's 


quire  no  affidavit  to  prove  them,  they  are 
manifest  to  all  the  world.    Then  my  mend 


does  not  deny  a  single  syllable  of  this ;  he 
does  not  deny  any  one  of  the  assertions ;  but 
he  puts  his  own  belief  as  to  what  jurisdiction 
these  gentlemen  have,  and  which  certainly  it 
seems  they  think  they  have,  meeting  on  three 
different  occasions,  by  assembling  in  the  par- 
liament chamber,  for  the  purpose  of  receiving 
this  appeal,  and  adjudicating  on  it.  I  have 
the  order,  the  last  order  these  gentlemen 
made,  saying,  that  as  Mr.  Alten  had  refused  to 
attend,  as  they  did  not  see  any  means  of  com- 
pelling his  attendance,  they  were  under  the 
necessity  of  saying  they  could  not  proceed  to 
examine  into  it  on  my  simple  statement,  Mr. 
Allen  not  being  there". 

Denman  %  C.  J. — Who  are  the  electing  body 
of  Clifford's  Inn  ? 

Mr.  Follett. — It  does  not  appear  who  ought 
to  elect  the  Principal.  My  friend's  affidavit 
seems  very  defective  in  materials,  because  it 
does  not  state  who  elect  the  members,  and 
who  elect  a  body  called  the  Rulers:  it  does 
not  appear  who  elect  the  Principal. 

Mr.  Jessop. — There  are  two  tables,  the 
Upper  Table  consisting  of  the  Principal  and 
Rulers,  the  number  of  which  is  twelve,  and 
who  make  all  the  laws  by  which  the  Society  is 
regulated ;  and  subordinate  to  them,  there  is  a 
second  table,  called  the  Junior's,  or  Second 
Table.  These  are  members  partly  composed 
of  persons  who  have  leasehold  interests  in  the 
chambers;  and  others  partly  composed  of 
those  who  have  no  interest. 

Denman, C  J. — Supposing  these 'Rulers  elect 
a  member  r 

Mr.  Jessop  — The  present  gentleman  is 
elected  by  the  vote  of  the  whole  body. 

Denman,  C.  J. — Why  may  it  not  be  held 
that  they  are  competent  to  judge  of  his  fit- 
ness ?  What  evidence  is  there  of  any  appeal 
made  from  their  judgment  as  the  electing 
body,  whatever  it  may  be? 

Mr.  Jessop. — There  is  this  statement  of 
Dugdale,  and  I  should  humbly  submit,  if  this 
is  not  the  Court,  wherever  it  may  be,  there 
must  be  eventually  some  Court  to  decide  this 
matter,  if  the  Benchers  have  no  jurisdiction. 
The  Judges,  in  their  visitorial  power  as  the 
Judges  or  the  Land,  they  must  be  die  tribunal 
to  which  we  must  resort,  should  this  Court 
refuse.  But  it  states  distinctly,  and  the  whole 
is  set  out  in  the  memorial  to  which  I  am  allud- 
ing, what  the  objection  to  Mr.  Allen  is,  that 
he  was  not  a  member  of  the  Inn,  and  never 
was,  so  never  was  elected  a  Ruler  (he  does  not 
swear  that  he  was),  and  that  he  never  pos- 
sessed chambers  in  his  own  right ;  and  all  this 
is  requisite  to  entitle  a  man  to  be  Principal  of 
the  Inn.  He  cannot  be  elected  a  Ruler  unless 
he  is  a  member  of  the  second  table,  and  he 
cannot  be  elected  a  Principal  unless  be  was 
duly  elected  a  Ruler,  and  possessed  chambers 
in  his  own  right,  not  as  the  tenant  of  another. 
It  is  expressly  stated  that  not  one  of  these 
reauisites  does  Mr.  Allen  possess. 

Mr.  Follett. — Mr.  Allen  says  he  does  possess 


Mr.  Jessop. — That  is  one  of  the*  questions 
on  which  the  Master  and  the  Benchers  were  to 
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decide,  whether  he  is  or  not  mistaken.  I  have 
bo  doubt  I  should  clearly  satisfy  them  he  is ; 
and  whether  Mr.  Allen  had  chambers  in  his 
own  right,  it  ought  to  appear  on  the  books  of 
the  Inn  j  it  does  not  appear.  So  that  he  has 
not  the  requisite  qualifications;  he  has  no 
chambers  in  his  own  right.  How  he  got  there 
we  do  not  know.  The  only  proof  of  that  would 
appear  by  the  book  of  the  Inn.  The  simple 
Question  for  your  Lordships  to  decide  would 
be,  if  the  Benchers  have  done  wrong  in  as- 
sembling upon  my  petition  for  the  purpose  of 
hearing  any  complaint  against  Mr.  Allen  as 
being  ineligible ;  has  he  done  wrong  in  refus- 
ing to  attend  ?  Mr.  Allen  stands  not  on  his 
right ;  he  says  he  does  not  believe  they  have 
jurisdiction ;  he  gives  no  ground  by  this  affi 
davit  which  he  has  filed,  except  that  he  does 
not  believe  they  have  jurisdiction  over  the  Inn. 
Yet  their  readers  Come  to  the  Inn  in  their 
professional  costume ;  they  attend  in  the  cha- 
racter of  teacher  and  instructor  of  the  Society 
of  Clifford's  Inn,  who  were  in  former  times 
merely  students.  There  is  nothing  to  shew 
that  the  jurisdiction  which  once  prevailed,  and 
has  prevailed  for  aires,  does  not  prevail,  though 
fhev  may  not  be  called  into  exercise  on  account 
of  the  rarity  of  the  occasion  of  a  person  con- 
tending for  the  Principalship  of  the  Inn.  Mr 
Allen  has  shewn  no  ground  whatever  in  oppo- 
sition to  my  statements,  except  his  simple  be- 
lief that  the  gentlemen  who  exercised  the 
jurisdiction,  and  who  are  among  the  leaders  of 
the  profession,  have  done  wrong  in  calling 
upon  him  to  appear  before  them,  they  having 
no  power.  He  does  not  shew  they  nave  not 
this  power;  but  I  submit  this  Court  has  power 
to  compel  him  to  go  there  to  shew  why  he 
assumes  the  office,  though  he  has  in  no  respect 
whatever  the  qualifications  required  by  the 
regulations  of  the  Inn,  and  is  not  in  any  res- 
pect whatever  eligible. 

Denman,  C.  J.— If  there  had  been  any  evi- 
dence or  example  of  the  exercise  of  such  an 
authority  as  this,  it  would  have  been  fit  to 
grant  a  mandamus  to  put  it  in  a  course  of  en- 
quiry. I  do  not  find  that  we  are  furnished 
with  an  example,  or  a  single  instance  of  the 
exercise  of  that  authority  which  is  claimed  to 
be  set  in  motion  against  Mr.  Allen.  It  does 
not  appear  that  any  Master  of  Clifford's  Inn  at 
any  tune  has  been  called  by  the  authority  of 
die  Benchers  to  undergo  that  examination 
which  is  now  required,  in  order  to  shew  that 
he  is  not  a  proper  person  to  be  Master,  or  that 
his  election  is,  for  Certain  defects,  a  void  one. 
Without  that  authority,  it  does  not  appear  to 
me  we  have  a  right  to  interfere.  There  might 
be  other  objections  stated,  but  that  is  a  deci- 
sive one,  because  before  we  put  Mr.  Allen  to 
that, — before  we  tell  him  to  come  before  any 
persons  to  explain  and  submit  to  examina- 
tion,— we  must  be  shewn  that  these  persons 
had  authority  to  do  something  with  reference 
to  this  election  There  is  a  complete  blank  on 
that  subject.  I  do  net  think  it  is  quite  correct 
to  say  that  the  Benchers  must  be  supposed  to 
have  4onc  wrong  in  calling  upon  Mr.  Allen  to 
come  before  them,  because  H  seems  that  was 


only  done  to  give  Mr.  Jessop  an  opportunity 
of  putting  the  matter  in  a  train  of  determina- 
tion* if  he  could  convince  this  Court  they  pos- 
sessed authority  to  interfere.  That  is  all  that 
has  been  done  at  present.  Without  passing 
the  slightest  censure  on  those  gentlemen,  we 
may  discharge  the  rule.  I  think  we  ought  to 
discharge  the  rule,  on  the  ground  that  it  is  not 
shewn  that  they  have  that  authority  which  is 
required  now  to  be  set  in  motion. 

LHtledale*  J. — There  is  no  doubt  the  Court 
will  take  notice  in  a  general  way  that  the 
Society  of  the  Inner  Temple  exercises  jurisdic- 
tion over  the  Inn  of  Chancery  called  Clifford's 
Inn  i  but  when  an  application  is  made  to  inter- 
fere in  a  particular  manner,  we  must  be  satisfied 
the  Benchers  of  the  Inner  Temple  have  exer* 
cised  the  authority  we  are  now  called  on  to  put 
in  motion.  It  seems  to  me  there  is  no  evi- 
dence of  their  having  done  so*  They  have  a 
general  superintendence  over  the  Inn,  but  we 
cannot  say  that  that  would  enable  them  to 
decide  on  this  matter. 

Taunton,  J. — I  cannot  find  out  by  any  thing 
I  have  heard,  that  the  Benchers  or  the  Inner 
Temple  have  the  authority  ascribed  to  them ; 
and  if  so,  we  cannot  call  on  them  by  a  man- 
damus  to  exercise  it.  We  cannot  call  on  Mr. 
Allen  to  appear  before  them,  when  it  may 
turn  out  they  have  no  jurisdiction  to  interfere. 

Putteson,  J. — The  instances  Mr.  Jessop  pro- 
duces— one  or  two  of  them — are  not  instances 
in  which  the  Benchers  of  the  Inner  Temple 
have  interfered  to  compel  any  thing  to  be  done, 
but  have  decided  something  when  brought  be- 
fore them.  To  justify  us  in  issuing  a  man- 
damus we  ought  to  be  furnished,  I  do  not  say 
with  more  than  one,  but  at  all  events  with  one 
instance  in  which  they  have  exercised  their 
authority  by  compulsion.  Now  here  there  is 
nothing  of  the  kind. 

Mr.  FoUeit.—Your  Lordship  discharges  the 
rule  with  costs. 

Mr.  Jei*op.—~\  hope  aot,  my  Lord ;  a  mani- 
fest injustice  is  here  committed.  Mr.  Allen  if 
a  stranger  to  the  Inn ;  it  consists  of  property 
to  a  considerable  extent  Mr.  Allen  was  three 
times  required  by  the  Benchers  to  attend,  and 
he  refused  to  do  so. 

Sir  James  Scarlett, — We  apprehend  the  So- 
cieties which  are  voluntary,  are  not  such  So- 
cieties as  your  Lordships  would  take  judicial 
notice  of,  but  take  notice  of  only  in  your  capa- 
city of  visitors  as  the  twelve  Judges. 

Denman,  C.  J.— It  is  not  necessary  to  enter 
into  that. 

Sir  James  Scarlett.— No  member  of  the 
Inner  Temple  gave  my  learned  friend  any 
encouragement,  though  they  did  not  wish  to 
throw  any  impediment  in  the  way. 

Mr.  Folletl.—Tht  rule  will  be  discharged 
with  costs.  * 

Denman,  C.  J. — No,  we  think  not. 

Rule  discharged,  without  costs.— /tar  v. 
Allen.    K.  B.  21st  Jan.  1834. 
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ANECDOTE 
OF  LORD  CHANCELLOR  CLARE. 


APPELLATE    JURISDICTION. 

Lord  Aldborouoh,  among'  his  predominant 
fancies,  had  one  which,  as  men  who  know  the 
world  say,  is,  in  itself,  evidence  of  unsound 
mind, — a  fondness  for  building.    In  the  indul- 
gence of  this  passion,  he  had  purchased  a 
fragment  of  ground  in  the  most  unsightly  and 
desolate  spot  in  the  suburbs,  an  actual  marsh, 
and  there  erected  a  very  shewy  mansion,  with 
a  chapel  in  one  wing,  a  theatre  in  another, 
and  as  many  Latin  mottoes  fixed  upon  every 
part  of  the  architecture,  as  would  have  acted  as 
a  capital  advertisement  for  a  village  pedagogue. 
As  an  additional  instance  of  the  oddity  of  the 
man,  after  having  expended  twenty  or  thirty 
thousand  pounds  in  the  building,  the  spirit  of 
parsimony  again  had  the  ascendant,    and  a 
corner  of  the  ground,  not  actually  occupied  by 
the  house,  was  sold  to  a  carpenter,  who  imme- 
diately established  his  trade  upon  the  spot, 
and  while  his  piles  of  slit  deal  made  a  most 
unsightly  flanker  to  the  handsome  mansion, 
kept  up,  with  his  sawing  and  hammering,  a 
perpetual  din,  that  must  have  driven  any  roan 
but  a  mad  lord  out  of  his  senses.    But  the 
grievance  of  the  carpenter  was  not  enough  to 
grow  out  of  this  tenement, — a  portion  of  the 
ground  belonged  to  one  of  the  Deresford  family, 
then  very  powerful,  deeply  engrossed  in  the 
politics  which  his  Lordship  disliked,  and  closely 
allied  to  the  Chancellor,  whom  his  Lordship 
very  thoroughly  hated.  To  law  the  parties  went 
without  delay.  The  cause  was  in  Chancery;  and, 
by  a  rare  fate  in  that  Court,  the  issue  was  not  of 
the  Alexandrine  length,  that  sees  both  parties 
into  their  graves.  His  Lordship  was  very  rapidly, 
and  very  summarily  defeated,  with  full  costs ; — 
nothing  could  have  been  more  irritating.    He 
loved  money,  he  loved  to  be  able  to  bear  down 
every  body,  and  he  had  long  looked  upon  him- 
self as  one  of  the  greatest  lawyers  in  the  world. 
He  was  stung"  by  the  decision  in  every  point 
of  his  sensibility ;  his  pride  and  his  purse  must 
first  suffer,  ana  next  his  taste,  for  the  decision 
involved  the  fate  of  at  least  one  half  of  his 
building.    Still  the  law  was  unfortunately  open 
to  him,  and  he  plunged  into  the  gulph  without 
hesitation.  He  appealed  to  the  House  of  Lords, 
where,  iu  due  season,  the  cause  came  on  for 
hearing,  and  the  Chancellor  himself  presided. 
The  Lay  Lords,  of  course,  took  no  interest  in 
the  matter.  The  appeal  failed,  and  without  loss 
of  time,  Lord  Clare,  of  the  House  of  Peers,  con- 
firmed the  Decree  of  Lord  Clare  of  the  Court 
of  Chancery,  again,  with  full  costs,  against  the 
appellant.  ^  Lord  Aldborough  was  now  at  the 
height  of  indignation;    and,    conceiving  that 
justice,  driven  from  the  earth,  was  to  be  brought 
back  only  by  the  spell  of  his  pen,  he  determined 
to  write  down  the  Lord  Chancellor ;  and,  with- 


out delay,  fell  to  composing  a  book  against 
the  Appellant  jurisdiction,  and  its  chief  Minis- 
ter, contemptuous  alike  of  the  principle,  the 
practice,  and  the  man,  and  insisting  that  "  it 
was  a  total  abuse  of  justice,  to  be  obliged  to 
appeal  to  a  prejudiced  man  ajspainst  his  own  pre- 
judices, ana  particularly  in  the  instance  of  the 
existing  Chancellor,  who  was  notorious  for 
being  unforgiving  to  those  who  vexed  him ; 
few  Lords  attending  to  hear  the  cause,  and 
such  as  did  being  not  much  the  wiser  for  the 
hearing,  it  being  the  province  of  Counsel  to 
puzzle,  not  to  inform  noblemen." 

In  the  course  of  his  publication  he  humor- 
ously stated  a  case  in  point,  in  which  he  himself 
had  been  an  actor,  when  travelling  in  Holland. 
"He  was  going  to  Amsterdam  in  a  trekschuit, 
the  skipper  of  which  being  a  very  great  rogue, 
extorted:  from  him  for  his  passage  much  more 
than  he  had  a  right  to  claim.    My  Lord  expos- 
tulated with  the  fellow  in  vain — he  grew  rude. 
My  Lord  persisted — the  fellow  grew  more 
abusive.  At  length  he  told  the  skipper,  that  he 
would,  immediately  on  landing,    go  to  the 
proper  tribunal,  ana  get  redress  from  the  Judge. 
The  skipper  snapped  his  tarry  fingers  in  his 
face.  Lord  Aldborough  paid  the  demand,  and, 
on  landing,  went  to  the  legal  officer  to  know 
when  the  Court  of  Justice  would  sit.    He  was 
answered,  at  cine  next  morning.    Having  no 
doubt  of  ample  redress,  he  did  not  choose  to 
put  the  skipper  on  his  guard,  by  mentioning  his 
intention.    Next  morning  he  went  to  Court, 
and  bepan  to  tell  his  story  to  the  Judge,  who 
sat,  with  his  broad-brimmed  hat  on,  in  great 
state.    His  Lordship  fancied  that  he  had  seen 
the  man  before,  nor  was  he  long  in  doubt ;  for, 
before  he  had  half  finished,  the  Judge,  in  a  roar, 
but  which  he  immediately  recognized,  for  it  was 
the  identical  skipper  who  sat  on  the  bench,  de- 
cided against  htm  with  fuU  costs,  and  ordered 
him  out  of  Court.    His  Lordship,  however, 
said  that  he-would  appeal,  and  away  he  went  to 
an  advocate  for  the  purpose.    He  did  appeal 
accordingly,  and  the  next  day  his  appeal  came 
regularly  on.    But  all  his  stoicism  forsook  him 
when  he  perceived  that  the  wry  same  Skipper 
and  Judge  was  to  decide  the  appeal  who  had 
decided  the  cause:  so  that,  the  learned  Skipper 
first  cheated,  and  then  sent  him  about  his  busi- 
ness, with  three  sets  of  costs  to  console  him." 

The  application  was  too  plain  to  be  mistaken, 
and  every  body  read  the  nook,  and  was  infi- 
nitely amused  with  the  sly  oddity  and  humorous 
sarcasm  which  started  up  in  every  page.  But 
Lord  Clare,  as  Chancellor  and  Speaker  of  the 
House,  felt  that  the  publication  was  not  to  be 
passed  over  without  acquainting  writers  on 
such  subjects,  that  their  vocation  was  attended 
with  some  degree  of  peril.  The  burleque  on 
the  Appellant  jurisdiction  of  the  House  was 
declared  to  be  a  proper  subject  of  notice.  The 
book  was  voted  to  be  a  gross  breach  of  privi- 
lege, and  the  noble  writer  was  ordered  to  attend 
in  his  place,  and  defend  himself,  if  any  defence 
he  had,  from  the  charge.  Of  course  the  House 
was  thronged  on  that  night  by  both  Peers  and 
Commoners,  and  the  public  attention  strongly 
excited  in  every  quarter. 


Anecdote  of  Lord  Clare<— Barristers  called. 
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The  scene  was  -one  of  the  most  curious 
imaginable.  The  Lord  Chancellor  holding  the 
culprit  publication  in  his  .hand,  demanded  of 
Lord  Aldborouffh  if  he  admitted  that  it  was 
his  writing  and  publication.  His  Lordship 
adroitly  replied, — "that  he  could  admit  nothing 
as  written  or  published  by  him,  till  every  syl- 
lable of  it  should  be  first  truly  read  to  their 
Lordships  aloud  in  the  House.'  Lord  Clare, 
always  inclined  to  take  the  most  expeditious 
mode,  and  impatient  at  the  intended  delay, 
began  to  read  it  himself,  for  the  purpose  of 
curtailing  it  in  the  less  important  passages; 
but  being  not  quite  near  enough  to  the  chan- 
delier, and  finding  some  slight  difficulty  in  de- 
cyphering  the  print,  Lord  Aldborough  started 
from  his  seat,  took  a  pair  of  enormous  candle- 
sticks from  the  table,  and  walking  deliberately 
up  to  the  Woolsack,  requested  the  Chancellor's 
permission  to  hold  the  candles  for  him  while  he 
was  reading  the  book !  This  novel  effrontery 
put  the  Chancellor  off  his  guard,  and  he  ac- 
tually suffered  Lord  Aldborough  to  hold  the 
lights,  while  he  read  aloud  the  libel,  comparing 
himself  to  a  Dutch  skipper ;  nor  did  the  obse- 
quious author  omit  to  set  him  right  whenever 
he  omitted  a  word,  or  proper  emphasis.  Whe- 
ther this  sufferance  was  scorn  on  the  part  of 
the  Chancellor,  or  the  effect  of  surprise,  it  had 
a  great  effect  on  the  House.  To  all,  the  sight 
was  ludicrous  in  the  extreme;  and  to  his  secret 
ill-wishers,  and  they  were  not  a  few,  it  was 
highly  gratifying.    When  the  libel  was  at  last 

5 one  through,  Lord  Aldborough,  from  his  seat, 
efended  it  boldly  and  cleverly ;  he  declared, 
that  he  avowed  every  word  of  it;  that  it  was 
not  intended  as  a  libel  against  either  the  House 
or  their  jurisdiction,  but  as  a  constitutional  and 
just  rebuke  to  their  Lordships  for  not  perform- 
ing their  bounden  duty  of  attending  the  hearing 
of  appeals ;  he  being  quite  certain  that  if  any 
sensible  men  had  been  present,  the  Lord  Chan- 
cellor would  have  had  only  two  Lords  and  two 
Bishops  (of  his  own  creation)  on  his  side  of 
the  question. 

But  it  was  clear  that  his  speech  could  not 
save  him.  He  must  have  already  made  up  his 
mind,  and,  after  having  gratified  himself  by  this 
display,  he  was  prepared  for  the  vote,  which 
declared  him  guilty  of  a  high  breach  of  privi- 
lege towards  the  House  of  Peers,  and  a  libel  on 
the  Chancellor  as  its  Chairman.  He  was  after- 
wards ordered  to  Newgate  for  six  months,  by 
the  Court  of  King's  Bench,  on  an  information 
filed  against  him  by  the  Attorney  General,  for 
a  libel  on  Lord  Clare ;  which  sentence  he  told 
the  House  he  considered  as  a  high  compliment 
and  honour.  In  fact,  he  was  so  far  from  being 
disconcerted  at  the  result,  that  he  delighted  in 
talking  of  it,  declaring  that  he  expected  to 
have  his  book  recorded  in  the  Journals  of  the 
Lords :  the  Chancellor  himself,  by  applying  the 
anecdote  of  the  Dutc]i  Skipper,  having  con- 


strued it  into  a  regular  episode  on  his  own 
proceedings  and  those  of  the  Peerage.  From 
Sir  Jonah  Barrington's  Memoirs. 


BARRISTERS  CALLED, 
Hilary  Term,  1834. 


Inner  Temple. 

James  Ward,  Esq. 
John  Henderson,  Esq. 
Edwin  Tyrrel  Hurlstone,  Esq. 
John  E.  Holdsworth,  Esq. 
John  Monson  Carrow,  Esq. 
William  Thomas  Reynolds,  Esq. 
Charles  John  Baker,  Esq. 


Middle  Temple. 

Lamplugh  Brougham  Dykes,  Esq. 
John  Newman,  Esq. 
Anthony  Nicholl  Hawkins,  Esq. 
William  James  Achilles  Abington,  Esq. 
Henry  Leigh  Trafford,  Esq. 


Lincoln's  Inn* 

Sir  Francis  Charles  Knowles,  Bart. 
Charles  Waterfield,  Esq. 
William  Walker,  Esq. 


Gray's  Inn. 


John  Lawrence  Tatham,  Esq. 
Thomas  Hudson,  Esq. 
John  Bullar,  Esq. 
Thomas  Stephens,  Esq. 
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ATTORNEYS  TO  BE  ADMITTED, 

Easier  Term,  1834. 

kino's  bench. 

Clerks'  names.  To  whom  articled. 

Ackroyd,  Robert,  the  younger,  Stoke  New-    John  Jaques,  Coleman  Street. 

ington, 
Addey,  George,  East  Stockwith,  co.  Lincoln.    George  Addey,  Epworth,  Lincoln ;  assigned 

to  John  Cartwright,  East  Stockwith  afore- 
said. 
Anderson,  Joseph,  9,  Gray's  Inn  Square.  Peregrine  George  Ellison,   Newcastle-upon- 

Tyne 
Anderson,  James,  Bow  Church  Yard.  Thomas  Watson,  Whitby,  co.  York. 

Arkell,  Anthony  Ellis,  11,  Gloucester  Street,    John  Prince,  Cheltenham ;  assigned  to  William 

Queen's  Square.  Charles  King,  Serjeant's  Inn,  Fleet  Street. 

Ash,  Henry,  Cotham  House,  parish  of  West-    Andrew  Liven,  Bristol. 

bury-upon-Trym,  co.  Gloucester. 
Austin,  Henry,  31,  St.  Martin  Street,  Leicester    Charles  Baker  Herman,  Wine  Office  Court, 

Square.  Fleet  Street. 

Ayerst,  Francis,  37,  New  Broad  Street.  John  Clipperton,  same  place. 

Bainbridge,  William,  the  younger,  29,  Tor-    Robert  Bainbridge,  Alston,  Cumberland. 

rington  Square. 
Benton,  Robert,  21,    Great  George  Street,    Joseph  Parkes,  late  of  Birmingham,  deceased. 

Westminster. 
Bevir,  John,  Cirencester,  Gloucester.  George  Bevir,  same  place. 

Bevan,  William,  Tottenham,  Middlesex.  Richard  Smith,  67,  Chancery  Lane. 

Birks,  William,  of  Henningfield,   parish  of   John  Birks,  same  place. 

Darfield,  York. 
Blackatock,  Joseph,  6,  Clarence  Place,  Clap-    John  Brown,  Newcastle-upon-Tyne. 

ton  Square,  Hackney. 
Borlase,  James  Grenfell,  Truro.  James  Jacob  Borlase,  Truro. 

Briggs,  Jeremiah,  78,  Great  Surrey  Street.  Thomas  James  Selby,  of  Stamford    Street, 

Black  friars;    assigned  to  William  Morris 
Elkins,  4,  Cook's  Court,  Lincoln's  Inn. 
Brown,  Henry  Robert,  8,  Great  Saint  Helens.    William  Morgan,  Bridgend,  Glamorgan. 
Bruce,  Thomas,  Great  Yarmouth.  Samuel  Bell,  same  place ;  assigned  to  Charles 

Bell,  same  place. 
Buckle,Frederick,Peterbonragh,Northampton.    John  Gates,  same  place. 

Carbis,  James  Dunn  T.,  of  Devonport,  co.  Henry  Tocker,  Plymouth ;  assigned  to  Philip 

Devon.  M.  Little,  Devonport  aforesaid. 

Chalk,  Charles,  Coleman  Street.  Thomas  Freeman,  Brighton  $  assigned  to  Tho- 
mas H.  Bothamley,  Coleman  Street 

Chaplin,  John  Clarke,  Saint  Martin's  Chapel,  Edward  Amos  Chaplin,  3,  Gray's  Inn  Square. 
Camden  Town. 

Clark,  Wm.  Henry  Andrew,  63,  Aldermanbury.  Robert  Thorp,  Alnwick,  Northumberland. 

Cocks,  Edwin,  Oldham,  Lancaster.  James  Whitehead,  same  place. 

Cooper,  Jonathan  W.,  Norwich.  John  Norton  Valentine  Cooper,  Norwich. 

Corneld,  George  Keates,  North  Bank,  Regent's  Robert  Long,  Gray's  Inn,  assigned  to  Willi 

Park.  Corfield,  2,  Bolton  Row,  May  Fair. 

Crofts,  John,  19,  Chancery  Lane.  John  Sangster,  Leeds. 

Crompton,  Wm.  Morgan,  36,  Arundel  Street.  John  Welchman  Whateley,  Birmingham. 

Daintrey,  Arthur,  Petworth,  Sussex.  George  Daintrey,  same  place. 

Dakins,  Horatio  Wm.,  Strewan  Place,  King's    Samuel  Wittey,  Colchester. 

Road. 
Daniel,  Edward  Morton,  Malmesbury,  Wilts.      Joseph  Allen  Higgms,  Ledbury,  assigned  to 

Beujamin  CoffinThomas,  Malmesbury. 
Dobree,  George,    the  younger,    19,  Russell    Edwin  Ward  Scadding,    1,   Gordon  Street, 

Place,  Fitzroy  Square.  Gordon  Square. 

Docker,  Ralph,  Moseley,  Worcester.  Charles  Dunn,  Birmingham, 

to  William  Spurrier,  Birmingham. 
Dickinson,  Kyrke,  Aberystwith,  Cardigan.  Horatio  Hughes,  same  place. 

Drew,  Thomas,  the  younger,  Newtown,  Mont-    Thomas  Drew,  the  elder,  same  place, 

gomery.  to  James  Vaughan  Home,  Denbigh. 
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CUrk**  Names.  To  whom  articled. 

Eaton,  Thomas,  7,  Southampton  Place,  New  Richard  William  Birch,  Derby. 

Road.     . 

Eyton,  Kenric  Edward,  Whitchurch,  Salop.  George  Harper,  same  place. 

Field,  Algernon  Sydney,  21,  Old  Jewry.  Edwin  Wilkins  Field,  21,  Old  Jewry. 

Finney,  John  Douglass,  76,  Welbeck  btreet.  Thotnus  Hill,  6,  Furnirai's  Inn. 

Foggo,  Francis  Alexander,  7,  Bcxlcy  Place,  Christopher  Parker,  Greenwich. 

Greenwich. 

Fortune,  Thomas,  the  younger,  Walcot,  co.  Thomas  B.  Merriman,  Marlborough. 

Somerset. 

Gainsford,  Edward  Barnewell  Elliott,  Ludgate  William     Cheek  Bousfield,   Chatham  Place, 

Hill.  Black  friars,  assigned  to  Edward  Bousfield, 

same  place. 

Gilbertson,  William,  5,  Verulam  Buildings.  Thomas  Adlington,  Bedford  Row. 

Gregson,  William,  3,  Denmark  Row,  Cold-  John  Bury,  Bewdley,  Worcester, 
harbour  Lane,  Camberwell. 

Grundy,  Frederic,  Manchester.  Messrs.  Clough  and  Lyon,  Manchester. 

Harrison,  Francis,  101,  Great  Surrey  Street.  Thomas  Wheldon,  Barnard  Castle. 

Harvey,  Henry  James,  36,  Gloucester  Street,  Robert  Clarke,  Bath. 

Queen  Square. 

Heslop,  Wm.  Thos.,  the  younger,  Manchester.  William  Ackers,  same  place. 

Ingleby,  Charles  Hughes,  Mold,  co.  Flint.  Hugh  Roberts,  same  place. 

Jefferv,  John,  24,  Bedford  Row.  William  Pain  Beecham,  Hawkhurst,  Kent. 

Jekyll,  Nathaniel,  West  Coker,  near  Yeovil.        Thomas  Moore,  same  place. 

Johnstone,  John,  Bishop  Stortford,  Herts.  William  Gee,  same  place. 

Johnstone,  William,  Newcastle  upon  Tyne.  William  Wilson,  Newcastle  upon  Tyne. 

Jones,  Alfred,  Size  Lane.  William  Brodrick,  Bow  Church  Yard. 

Jones,  William  Williams,  6,  Lincoln's  Inn.  Philip  Vaughan,  Brecon. 

Jones,  Joseph,  32,  Jewin  Street.  Charles  Tomes,  60,  Lincoln's  Inn  Fields,  as- 

signed to  Thomas  Blackstock,  Temple,  and 
by  him  assigned  to  William  James  Norton, 
New  Street,  Bbhopsgate  Street,  and  by  him 
assigned  to  Henry  Jones,  Shrewsbury,  co. 
Salop. 

Kay,  Daniel,  Cirencester  Place,  St.  Maryle-    Robert  Kay,  Bolton  le  Moors,  Lancaster,  as- 
bone.  signed  to  Samuel  Kay,  Manchester,  and  by 

him  re-assigned  to  Robert  Kay,  assigned  to 
John  Woodhouse,  of  Bolton  le  Moors, 
aforesaid. 

Kempster,  John,  Kennington  Lane.  John  Kempster,  same  place,  assigned  to  Henry, 

Chester,  Parsonage  Row. 

Kennett,  Thomas,  1,  Barnard's  Inn.  J0hn  Uderton  Burn,  4,  Raymond  Buildings.     • 

Kidson,  John,  Sunderland,  Durham.  J0hn  Middleton  Meggison,  3,  King's  Road, 

Bedford  Row,  assigned   to  Francis  John' 
Budd,  Bedford,  co.  Bedford,  re-assigned  to 
said  John  Middleton  Meggison,  andl>y  him1 
•assigned  to  John  P.  Kidson,  Sunderland. 

Killer,  John  Egerton,  Verulam  Buildiugs.  John  Kenyon  Winterbottom,  Heaton  Norn* 

Lancaster.  j 

Lacy,   Henry,   23,  York   Street,  Gloucester    Robert  Blackmore,  St.  Martin's  Race,  TiJ 
Place.  falgar  Square,  assigned  to  John  Bethell,  14; 

Lincoln's  Inn  Fields. 

Lamb,  Samuel  Black  man,  Reading.  John  Weedon,  same  place. 

Lee,  Benjamin,  Great  Dean's  Yard,  Westmin-    Christopher  Hodgson,  same  place, 
ster. 

Legge,  John  Robinson,  63,  Aldermanbury.        John  Bramwell,  Durham,  assigned  to  Job 

Ward,  Durham. 

Lbfthouse,  John,  Leeds.  John  Nicholson,  Leeds. 

Lowe,  Thomas  Philip,  of  Nantwich,  co.  Ches-    William  Lowe,  same  place, 
ter. 

lowiy,  John,  Carlisle.  Richard  Lowry,  same  place. 
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Clerks'  Names. 
Maittand,  Pelham,  Newington  Place,  Kenning, 
ton. 

Manning,  Edward,  16,  Southampton  Street, 

Bloomshury. 
Merivale,  Reginald,  15,  Woburn  Place. 
Mills,  William  M.,  Cheltenham. 
Molineaux,    Charles  Edward,    14,    Swinton 

Street,  Cray's  Inn  Lane. 

Nevins,  William,  Leeds. 

Ncwsam,  Philip  William,  63,  Aldermanbury. 


Newstead,  William  Henry,  Wellington  Ter- 
race, Waterloo  Bridge. 

Peake,  Robert  William,  17,  Torrington  Sq. 
Pettinger,  James  Flower,  Wetherby. 
Penson,  Nicholas,  Dawlish,  Devon. 
Player,  John  Dane,  Saffron  Walden. 
Pode,  Lewis,  Devonport.  Devon. 
Postlethwaite,  John  Rawlins,  Lancaster. 
Poynter,  William,  15,  Soley  Terrace,  Penton- 

ville. 
Proctor,  William,  3,  Bird's  Buildings,  Lower 

Road,  Islington. 

Quallett,  James,  Charlotte  Row,  St  James's, 
Bermondsey. 

Radcliffe,  Henry,  46,  King  Street,  Terrace, 
Islington. 

Ransom,  John  Bayly,  Stow  market,  Suffolk. 

Reilings,    Charles,    Flainstead  Row,  Wands- 
worth. 

Robinson,  John  Blvthe,  Beverley,  York. 

Robson,   John  Udney,  95,  Upper  Stamford 

Street. 
|  Rod  well,  Henry,  Walsham  le  Willows,  Suf- 
folk. 

wsell,    John  Thomas,  Newington    Road, 
Surrey, 
iabine,  Henry  Sydenham,  Bradford  Peverell, 
Dorset. 

►card,  John,  32,  Essex  Street,  Strand, 
►cudamore,  William    Fitzroy,    6,    Wimpole 

Street, 
tedgwick,  John,  the  younger,  Rickmansworth, 

Hertford, 
fteeley,  John,  Chapel  Place,  Long  Lane,  South- 
war  k. 
Ihepherd,  John,  the  younger,  Leeds, 
(impson,  William  Henry,  of  Sheffield,  York, 
[mith,  William  Thoiqas,  6,  Stone  Buildings. 

lith,  Wm.Wiltshire,  6,  Raymond  Buildings. 

lith,  William  Castle,  Bedford  Row. 

lith,  William,  4,  Ampton  Street. 

>mtt,  Alexander,  35,  Lincoln's  Inn  Fields. 

lomas,  George  Evan,  9,  Dover  Street,  Picca- 
dilly. 
*ner,  Francis  Jeffries,  39,  Essex  Street. 

itt,  Percy,  69,  Berners  Street. 


To  whom  articled. 
Archibald    Campbell    Russell,    Lant  Street, 

Southwark,    deceased,    assigned  to    John 

Webb  Woollgar,  Lewes. 
Alexander  Cavell,  of  Saxmundham,  Suffolk. 

Archer  Denman  Croft,  Lincoln's  Inn  Fields. 
Frederick  Polhill  Kell,  Cheltenham. 
Hugh  Roberts,  Mold,  co.  Flint. 


Edwin  Eddison,  Leeds. 

Robert  Poole,  Leamington  Priors,  co.  Wax- 
wick,  assigned  to  S.  Edwards,  of  Buckley, 
co.  Northampton. 

Thomas  Flashman,  late  of  Ely  Place,  deceased. 


John  Hopton  Forbes,  Ely  Place. 

John  Clayton,  Wetherby,  York. 

Jacob  Bartlett,  the  younger,  East  Teign mouth. 

Thomas  Probert,  same  place. 

John  Smith,  same  place. 

Richard  Newsham,  Preston. 

William  Bowker,  Gray's  Inn. 

Charles  Wells  Lovell,  14,  South  Square. 

William  Jones,  Crosby  Square. 

James  Whitehead,    Oldham,   Lancaster,   as- 
signed to  Edmund  Robert  Harris,  Preston. 
William  Ransom,  same  place. 
John  Stubbs,  Birmingham. 

Matthew  Empson,  same  place. 
Hugh  Robert  Evans,  Ely,  Isle  of  Ely. 

John  Ambrose,  Mistley,  Essex  ;  assigned  to 
Samuel  Golding  and  John  W.  King,  Wal- 
sham aforesaid. 

Henry  Kensit,  the  younger,  Bedford  Row. 

William  Lambert  White,   Yeovil,  Somerset; 

assigned  to  Charles  Henry  Trehern,  Lead- 

enhall  Street. 
Augustus  Henry  Burt,  same  place. 
W.  acudainore,  Maidstone,  deceased;  assigned 

to  Thomas  France,  Bedford  Row. 
Thomas  Fellows,  same  place. 

George  Drew,  185,  Bermondsey  Street 

John  Atkinson,  the  younger,  same  place. 
Thomas  Rodgers,  9,  Devonshire  Square. 
Ayrton  Gatliff,  Leeds. 
James  Leman,51,  Lincoln's  Inn  Fields. 
James  Rooker,  Bideford,  Devon. 
Archibald  Cameron,  Worcester. 
Daniel  Smith  Bockett,  same  place. 

William  Whitter,  Worthing;  assigned  to 
George  Mounsey  Gray,  9,  Staple  Inn. 

William  Ostler,  the  elder,  of  Grantham,  Lin- 
coln. 

John  Hopton  Forbes,  Ely  Place. 


r 


Attorneys  to  be  admitted.— Selections  from  Correspondence. 

Clerks'  Names.  To  whom  articled. 

Wade,  Armlgel,  Great  Dunmow,  Essex.  George  Wade,  same  place. 

Ward,  Thomas,  Charterhouse  Square.  Crews  Dudley,  Oxford. 
Walker,  William,  3,  St.  John's  Wood  Grove,    Thomas  Porrett Hayes,  Bedford  Row. 

Lisson  Grove. 
Walking,  Roger  Thomus,  Brecon. 
Westall,  Samuel,  Clement's  Inn. 
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John  Jones,  Brecon. 

Henry  Kernot,  Thavies  Inn,  deceased,  assign- 


ed to  George.  Ryley,  Hungerford,  Berks. 
Willesford,    Charles,    10,     Lamb's    Conduit    Francis  Willesford,  Tavistock,    co.  Devon: 
Street.  * 

Wood,  James  Gent,  Bristol. 

Yeardley,  Stephen,  15,  Brownlow  Street. 

Yearsley,  William,  of  Pool,  Montgomery. 


serving  last  year  with  Messrs.  Luxmoorc 
and  Harvey,  agents  to  Mr.  Willesford. 
Henry  Meredith,  Ambury,  Bristol. 

John  Chadborn,  Gloucester ;  assigned  to  Wil- 
liam Repd  King,  Serjeant's  Inn,  Fleet  Street. 

John  Davies  Corrie,  same  place ;  assigned  to 
James  Eyton,  same  place ;  by  him  assigned 
to  Joseph  Jones,  same  place. 


COMMON    PLEAS. 

Jones,  George,  Newcastle-upon-Tyne.  Thomas  Plant,  same  place. 

RE-ADMISSION   IN   THE    KINO'S   BENCH. 

Ashton,  William,  of  Ashton  in  Mackerfield,  co.  Lancaster. 
Grant,  Charles,  of  Fitzroy  Square. 
Jackson,  Richard,  Lancaster. 


SELECTIONS 

FROM  CORRESPONDENCE. 

'  No.  XLIV. 


GENERAL   REGISTRY   BILL. 

To  the  Editor  of  the  Legal  Observer. 

Sir,— If  your  correspondent  G.  D.  had  any 
material  comment  to  make  upon  my  letter ;  if 
he  had  discovered  in  it  any  falsehoods  that  he 
could  refute ;  or  if  he  could,  shew,  by  sound 
argument,  that  the  principle  of  a  general  re- 
gistry was  bad, — I  should,  with  pleasure,  have 
taken  up  my  pen,  to  enter  into  the  facts  and 
points  upon  Doth  sides  of  the  question,  and 
endeavour  to  have  proved  the  beneficial  effects 
that  may  result  from  this  bill ;  but  his  letter 
seems  to  be  confined  to  giving  your  readers 
information  of  what  they  already  knew,  viz. 
what  I  said  in  mv  letter.  If  he  wished  to 
shew  the  instance  I  mentioned  was  answerable, 
why  did  he  not  give  us  the  benefit  of  his  solu- 
tion ?  I  said  in  my  letter,  that  the  title  deeds 
relating  to  other  property  were  not  deposited 
in  the  hands  of  the  mortgagee,  and  that  the 
property  was  sold  in  fact  with  that  mortgage 
stilt  subsisting.  Would  the  purchaser  have 
found  the  mortgage  deed  itself  among  the 
title  deeds  ?  If  G.  D.  had  not  written  his  few 
lines  with  so  much  "  alacrity,"  and  "  clear  sight- 
ed deliberation,"  he  might  have  seen,  upon  a  re- 
perusal  of  my  letter,  that  the  mortgagor  con- 
cealed the  fact  of  a  mortgage  upon  any  part 
of  the  property ;  and  how  would  any  "  inspec- 
tion of  title  deeds"  have  altered  the  idea  of  a 
purchaser,  that  the  estate  was  free  from  incum- 
brances?    1  should  say,  as  a  mere  matter  of 


opinion,  that  it  was  as  probable  as  it  was  possi- 
ble, that  G.  D  ,  if  a  man  in  practice  generally 
adopted  the  plan,  where  title  deeds  did  not 
come  into  the  hands  of  a  mortgagee,  to  allow 
the  mortgagor  to  return  the  mortgage  deed 
itself,  as  well  for  the  purpose  of  keeping  the 
deeds  relating  to  such  estate  together,  as 
in  case  the  property  at  any  future  period 
might  be  sold  upon  a  purchaser's  "inspect- 
ing9"  the  deeds,  it  would  be  found,  the  pro- 
perty was  incumbered  by  a  mortgage. — A  sa- 
gacious mode,  truly ! 

H.  B.  J. 


USES   TO  BAR  DOWER. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — A  very  material  question  on  the  Dower 
Act  having  lately  been  raised  in  the  chambers 
of  a  conveyancer,  and  the  view  which  has 
been  taken  of  it,  being  so  different  to  what,  as 
I  suppose,  the  general  impression  is  on  the 
subject,  that  I  trust  it  may  not  be  quite  unac- 
ceptable to  the  profession  to  brinff  the  point 
into  general  notice,  and  to  call  fortn  the  bene- 
fit of  any  suggestion  on  the  point,  from  some 
of  your  correspondents. 

The  impression  of  the  effect  of  the  Dower 
Act,  is,  as  I  presume,  that  a  conveyance  to  a 
purchaser,  whether  married  or  not,  made  o/*- 
ter  the  passing  of  this  act,  is  within  its  opera- 
tion, and  that  therefore,  a  simple  conveyance 
of  the  fee  simple  to  the  purchaser,  accompa- 
nied with  a  declaration  that  Dower  shall  not 
attach,  would  be  sufficient,  without  the  ne- 
cessity of  any  further  resort  to  the  usual  uses 
to  bar  dower.    Now,  the  question  raised  is. 
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Miscellanea. 


whether  such  tides  are  pot  (till  necessary  in 
the  conveyance  to  a  purchase?  married  on 
or  hefore  the  \tt  of  January  instant  %  the  last 
section  of  the  act  declaring  that  it  shall  not 
extend  to  the  dower  of  widows  married  on  or 
before  that  period,  and  consequently,  leaving 
the  former  law  of  dower  in  full  force,  in  re- 
ference to  snch  widows,  as  well  to  estates  ac- 
quired before  as  to  thute  acquired  after  the  act. 
It  might  seem,  that  such  a  consequence  was 
never  intended  ;  but  it  was  suggested  as  proba- 
ble, that  such  was  the  intention  of  the  framers 
of  the  act,  on  the  principle  that  a  lady  married 
before  the  act  came  into  operation,  should  be 
considered  to  have  a  kind  of  vested  right  in  all 
expectant  chances  of  dower,  although  such 
dower  should  arise  from  neglect  in  the  fram- 
ing of  the  purchaser's  conveyance.  It  is  to  be 
observed,  that  the  propositions  of  the  Real  Pro- 
perty Commissioners  for  the  clauses  to  be 
inserted  in  the  act,  do  not  contain  the  last  sec- 
tion in  question,  so  that  the  point  may  be 
considered  as  an  after-thought. 

S.  R. 


MISCELLANEA. 


LORD  CHIEF  JUSTICE  ELLEN  BO  ROUGH. 

In  a  paper  written  for  the  amusement  of 
his  chosen  friends,  the  late  Archdeacon  Coxe 
drew  the  character  of  four  conspicuous  mem- 
bers of  their  society,  among  whom  were  Mr. 
Le  Blanc  (in  after  years  a  distinguished  orna- 
ment of  the  Bench,  over  which  Lord  Ellenbo- 
rough  presided)  and  Mr.  Law,  then  at  the  age 
of  four-and-twenty.  This  latter  portrait,  though 
traced  by  an  inexperienced  hand,  has  touches 
that  will  strike  those  who  remember  the  ori- 
ginal in  the  height  of  his  attainments  and 
honours. 

"  Philotes  bears  the  first  rank  in  this  our 
society.  Of  a  warm  and  generous  disposition, 
he  breathes  all  the  animation  of  youth  and  the 
spirit  of  freedom.  His  thoughts  and  concep- 
tions are  uncommonly  great  and  striking ;  his 
language  and  expressions  are  strong  and  ner- 
vous, and  partake  of  the  colour  of  his  senti- 
ments. As  all  his  views  are  honest,  and  his 
intentions  direct,  he  scorns  to  disguise  his  feel- 
ings or  palliate  his  sentiments.  Phis  disposi- 
tion has  been  productive  of  uneasiness  to  him- 
self and  to  his  friends ;  for  his  open  and  un- 
suspecting temper  leads  him  to  use  a  warmth 
of  expression  which  sometimes  assumes  the  ap- 
pearance of  fierie*.  This  has  frequently  dis- 
gusted his  acquaintance ;  but  his  fnends  know 
the  goodness  of  his  heart,  and  pardon  a  foible 
that  arises  from  the  candour  and  openuess  of 
his  temper :  and  indeed  he  never  fails,  when 
the  heat  of  conversation  is  over,  and  his  mind 
becomes  cool  and  dispassionate,  to  acknow- 
ledge this  error  of  his  nature,  and  like  the  Ro- 
man Catholic,  claims  an  absolution  for  future 
as  well  as  past  transgressions.    Active  and  en- 


terprising, he  pursues  with  eagerness  whatever 
strikes  him  the  most  forcibly.  His  studies  re- 
semble the  warmth  of  his  disposition.  Struck 
with  the  great  and  the  sublime,  his  taste, 
though  elegant  and  refined,  prefers  the  glow-* 
ing  and  animated  conception  offa  Tacitus  to 
the  softer  and  more  delicate  graces  of  a  Tolly, 
He  is  charmed  with  the  style  of  Bolingbroke, 
though  not  with  his  opinions.  In  poetry,  Vir- 
gil and  Milton  are  his  favorites." 

Mr.  Law's  criticisms,  when  at  the  Uaiver<- 
sity,  were  judicious,  blunt,  lively,  and  full*  and 
often  of  a  characteristic  feeling.  He  resented 
with  a  just  warmth  the  weak  exuberances  of 
Lucan.  In  reading  Sophocles'  Ajax,  he  scorn* 
ed  the '  thick-skulled'  (we  may  add,  the  unsuc- 
cessful) hero.  Nothing  in  English  literature 
delighted  him  more  than  Absalom  and  Achito* 
phel ;  and  his  judgment  in  this  instance  ap- 
pears to  have  been  unbiassed  by  any  political 
sympathy  with  the  poet ;  for  in  speaking  of 
Hume,  lie  declared,  in  the  broadest  terms,  bis 
displeasure  at  the  lenity  of  that  historian  to 
James  II.  He  defended,  on  the  most  defen- 
sible points,  the  then  recent  publication  of 
Lord  Chesterfield's  Letters. 

Aln>ut  1/73  Mr.  Law  began  his  education  in 
the  Temple  as  a  Special  Pleader ;  and  we  may 
hn  pardoned  for  adverting  once  more  to  this 
distinguished  man,  to  introduce  a  specimen  of 
the  reflections  with  which  he  cheered  his  friend 
and  himself,  on  their  as  yet  humble  destinies : 

"June  18,  1773. 
"  Temple,  Friday  Night. 
"  After  holding  a  pen  most  of  the  day  in  the 
service  of  my  profession.  I  will  use  it  a  few 
minutes  longer  in  that  of  friendship.  I  thank; 
you,  my  dearest  friend,  for  this  and  every  proof 
of  confidence  and  affection.  Let  us  cheerfully 
push  our  ways  in  our  different  lines ;  the  path 
of  neither  of  us  is  strewed  with  roses,  but  they 
both  terminate  in  happiness  and  bonouf.  I 
cannot,  however,  now  and  then  help  sighing, 
when  I  think  how  glorious  an  apprenticeship 
we  both  of  us  serve  to  ambition,  while  you 
teach  a  child  his  rudiments,  and  I  drudge  at 
the  pen  for  attorneys.  But  if  knowledge  and 
a  respectable  situation  are  to  be  purchased 
only  on  these  terms,  I  for  my  part  can  readily 
say,  hic  mercede  placet*  Do  not,  however, 
commend  my  industry  too  soon :  application 
wears  for  me  at  present  the  charms  of  novelty; 
upon  a  larger  acquaintance  I  may  grow  tired  "of 
it."— Quarterly  Review,  No.  99. 


AN  EC  DOTH    OF  SIR   SAMUEL    ROM  ILLY, 

Before  this  eminent  counsel  had  a  silk  gown, 
the  writer  of  this  attended  him  on  an  arbitra- 
tion. The  dispute  was  between  a  law  stationer 
and  a  builder.  The  latter,  instead  of  employ- 
ing a  solicitor,  got  a  stationer  to  copy  ana  en- 
gross several  leases,  and  he,  to  save  expense, 
put  a  greater  quantity  into  the  skins  than  die 
stamp  acts  allowed— a  thing  at  that  time  quite 
common,  the  excess  not  then  rendering  the 
deed  void,  as  was  afterwards  the  case.    For 
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this  transgression  of  a  fiscal  law,  the  honest 
bulkier  refused  to  pay  the  stationer,  though  it 
was  done  for  his  own  benefit ;  and  much  to 
the  writer's  surprise,  Mr.  Romilly  disallowed 
the  charge.  The  writer  urged  that  Mr.  Ro- 
milly, as  an  arbitrator,  was  not  only  authorized 
but  bound  to  allow  it ;  that  the  very  term  Arbi- 
trator, of  itself  implied  the  power  of  doing 
whatever  he  pleased,  so  far  as  it  was  consistent 
with  justice ;  and  that,  as  the  builder  had  been 
benefited  by  the  stationer's  labour,  he  was 
morally  called  upon  to  pay  for  it;  and  the 
writer  hinted  that  a  gentleman  who  practised 
in  a  Court  which  professed  to  be  grounded  by 
eautty  and  good  conscience,  was  under  a  sort 
of  obligation  to  award  in  favour  of  the  claim. 
"  Suppose,  Sir,"  said  the  writer,  "  that  a  per- 
son by  accident  or  design,  gives  a  receipt,  note, 
or  other  voucher,  on  a  wrong  stamp,  or  lends 
or  pays  money  for  one  who  happens  to  want  a 
week  or  a  day  of  Cwenty-one  years ;  is  an  arbi- 
trator to  suffer  a  party  to  avail  himself  of  so 
dishonest  an  advantage?  Would  it  not  be  re- 
pugnant to  every  feeling  of  rectitude  and  fair 
dealing  ?  I  will  not  presume  to  ask  if  you, 
Sir,  would  set  up  so  iniquitous  a  defence." 
After  a  pause,  the  arbitrator  said,  he  thought 
he  was  bound  by  the  act  of  parliament,  and  de- 
cided accordingly.  So  that  in  the  opinion  of 
Sir  Samuel  Romilly,  (himself  a  most  honorable 
man),  an  arbitrator  is  not  at  liberty  to  do  what 
is  equitable  and  right,  because  of  a  penal  law. 
Greatly  as  the  writer  respected  this  distin- 
guished character,  he  could:  never  satisfy  him- 
self of  the  propriety  of  this  decision. 

J.  P. 
Cray's  /«*,  Jan.  28tf>  1834. 
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Cowetl,  Gerard,  Salfurd,  At  Wigan,  Lancaster,  Cotton  Spin- 
ner.   Armstrong,  Staple  Inn;  Lord,  Wigan. 

Carlill,  Brigjn,  Sculcoates,  York,  carrying  on  business  at 
Kingston-upon-Hull  as  a  Merchant,  under  the  Arm  of 
Carlill  At  Co.  Lightfuot  fc  C«.,  Hull  j  Wolmmen  At  Co., 
Chancery  Lane. 

Caulcutt,  Caleb.  Ampthill,  Bedford,  Corn  Dealer.  Field. 
Finchley,  Middlesex,  At  Hitcbin,  Herts. 

Collett,  Thomas,  Rngeley,  Stafford.  Brewer,  Dove,  Carey 
Street,  Lincoln's  Inn  j   Smith,  Kugeley. 

Cowdl.  Gerard,  Manchester,  and  John  Acton,  jun.,  Wigan. 
Lancaster,  Cotton  Spinners.  AdJington  At  Co.,  Bedford 
Row  i    Leigh,  Wigan. 

Durrant,  William,  Lindfield,  Sussex,  Brewer  and  Shopkeeper  » 
Messrs.  Bloker,  Lewes  j  Sowton,  Great  James  Street, 
Bedford  Row. 

Duckworth,  Tho,  Manchester.  Calico  Printer.  Afiiaw  Is  Co., 
Temple  i  Walker  At  Co.,  Manchester. 

Dixon,  Richard,  Chesterfield,  Derby.  Maltster.  Chilton, 
Chancery  Lane:  Clarke,  Chesterfield. 

EUiman,  Geo.,  High  Street,  Watford,  Herts,  Grocer.  Child, 
Cannon  Street,  London  j  Turauand,  Off.  Ass. 

Bdgecumbe,  John,  Bath,  Cooper.  Haroea,  Barnard's  Ina, 
Hulborn  ,  HeUisgs,  Bath. 

Edwards.  Rich.,  Liverpool,  Plumber,  Glasier,  Ac.  Chatter, 
Staple  Inn  j  Mai  tab*,  Liverpool. 

Forster,  Wilson,  Liverpool,  Tailor  At  Woollen  Draper.  Ad- 
iington &t  Co.,  Bedford  Row  j  Frodekam,  Liverpool. 

Fairer,  John,  Foolby  Wragby,  York,  Porter  At  Hop  Mer- 
chant.    Waller,  Symond's  Inn;  Turner,  Sheffield. 

Farmer,  John,  Osborn  Street,  Whitechapei,  Sugar  Rr finer. 
'iempltr  k.  Co.,  Great  Tower  Street  *  6'ruAsw,  Off.  Ass. 
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Cook,  New  Inn; 


Lloyd, 


Fry,  Win.,  Bristol,  Chemist  k  Druggist. 

Gilkrrd,  Bristol. 
Finney.  I>aniel,  Berwick  Street.  8oho,  Victualler. 

Baitlett's  Building ;     Clark,  Off.  Am. 
Feirers.  Thomas  Bromfleld,  and  LachlanJohn  Mackintosh, 
Cocthall  Court.  Thrownorton  Street,  Stock  Brokers  and 
Agents.      Belcher,  Off.  Ass.;  GoMjr  &  Co.,  Angel  Court, 
Throgmorton  Street. 
Gardie,  Lofcls,  Leicester  Square,  Importer  of  Foreign  Goods. 

Groom,  Off.  Ass. j  Hoppe,  Sun  Court,  CornhM. 
Green.  John  and  William,  Swinton,  near  Rotherham,  York, 
Earthenware  Manufacturers.     Rodren.  Devonshire  So,. 
Bishopsgate  •,  Rodger*  k  Son,  Sheffield. 
Mole,   Darnel  Bat  em  an.  Acre  Lane,   Brixton,   Victualler. 

Ta^Mittcr,  Bermondsey  Street.  Southwark. 
Hanson,  John,  Thomas  Wardley,  John  Linn,  John  Fielding, 
James  Fielding,  John  Mefelen,  George  Taylor  Butter- 
worth,  and  Henry  Barnes,  Two  Brooks,  near  Jurton, 
Lancaster,  Calico  Printers,  Adlington  k  Co.,  Bedford 
Row  t  Walker,  Preston.  _ 

Hammond,  Thomas,  London  Wall,  k  Milton  Street,  Fore 
Street,  Cripplegate,  Farrier,  *c.  Levi*,  Ely  Place, 
Holborn.  „  .  _      .     _  ,, . 

Hushes,  Hugh,   Henry  8trect,   Hampstead  Road,  Builder. 

Smith,  Milton  Street,  Dorset  Square. 
Hassal,  John  Saiteineld,    Liverpool,    Insurance    Broker. 
Thompson,  Liverpool ;    Cuvelje  and  Co.,  Southampton 
Buildings,  Chancery  Lane. 
Hall,  Rich.;  Nottingham.  Innkeeper.  jBowiry,  Nottingham} 

Johnson  k  Weatherall,  Temple. 
Jackson.  John,  Whitehaven,  Cumberland,  Mercer  fc  Draper. 
Messrs!  Holder,  Clement's  Inn ,   Walker,  Whitehaven. 
Johnson,  William.  Maiden  Lane,  Wood  Street,  Cheapside, 
Wholesale  Haberdasher  ot  Glover.      Belcher,  Off.  Ass. j 
Burt,  Mitre  Court,  Milk  Street.  ,««,,.. 

Jeger.  Peter  Christian.  Liverpool,  Commission  Merchant. 

Vimrent,  Temple  \  MimhuQ,  Liverpool. 
James,  Tho.,  Bishopsgate  Street,  &  St.  Mary  Axe,  Trunk  & 

Box  Maker.     Watt  k  Afbrris,  Crescent,  Minones. 
Knights,  Rich.,  Cirencester  Place,  Portland  Road,  Commis- 
sion Agent.    Hayward,  Palace  New  Road,  Westminster 
Bridge;   Whimurt,  Off.  Ass. 
KUngender,  Frederick  Charles  Lewis,  Silvester  Row,  Hack- 
ney. Schoolmaster  and  Lodging: House  Keeper.    Gtosoa, 
Off.  Ass.  i  Rowland  k  Yonwg,  Princes  Street,  Bank. 
King,  Win.  Henry,  Basingstoke,  Southampton,  Tea  Dealer, 
lie.       Cole  k  Co.,  Basingstoke  j   Johnson  k  Weal hermil, 

iMCMterTHenry,  Tunbndge  Wells,   Kent,    Upholsterer. 

Tucker  k  Co.,BasinghalTstreet;    Tnrqumd, ,  Off.  Ass. 
Laans.  Jamu,  Stockton-upon-Teea,  Durham,  Ship  Builder. 

Abbs,  Newcastle-upon-Tyne  ;    Wilson,  Sunderland :  or, 

Milter,  Furnival's  Inn. 
Lamb,  Benjamin,  Stone's  End,  Newington,   Surtey,  Corn 

Dealer  &  Seedsman.  Young,  Mark  Lane;  Cannon,  OS.  An. 
Lamplough,  Clarkson,  Bridlington  Quay,  Bridlington,  York, 

Linen  Draper.       Dyneleyk  Co.,  Gray's  Inn  j  Harlond, 

LloydVsamuel,  Birmingham,  Iron  Heel  and  Brad  Manufac- 
turer. Rickardtk  Walker,  Lincoln's  Inn  Fields  j  Cap. 
per,  Birmingham.  ..      .  ... 

Lucas,  Francis,  Lone  Buckby,  Northampton,  &  Leamington 
Priors,  Warwick,  Coach  Proprietor.  Vincent,  Temple ; 
Cooke,  Northampton. 

Lampon,  Charles,  Tyer»i  Gateway,  Bermondsey,  Fellmonger. 
Green,  OS.  Am.  j   Messrs.  Drew,  Bermondsey  Street. 

Lamb,  Michael  Wm.,  Manchester,  Drysalter  and  Commis- 
sion Agent.  Johnson  k  Weatherall,  Temple  j  Hitchcock, 
Manchester.  ..       ...        _       „ 

Milk,  Alex.  Wm.,  Carey  Street,  Lincoln's  Inn,  Law  Station- 
er.   Holme  nnd  Co^  New  Inn ,  Cannon,  Off.  Ass. 

Marshall,  Rob.,  Newcastle-upon-Tyne,  Merchant.  Bell  &  Co. 
Bow  Churchyard  |  Carrot  Co..  Newcastle-upon-Tyne. 

M'Call,  Archibald,  Manchester,  Merchant,  k  Wine  k  Spirit 
Dealer.  Makinson  k  Senders,  Temple ;  Atkinson  k  Birch, 
Manchester.  M  „ 

Morris,  Hob..  South  Hamlet,  Gloucester,  Corn  Factor. Ste- 
phen*,   Nelson  square,    Blackfriars    Road)     Chandler, 

firomsgrovt.  «...•»  «.       •  ^ 

Morgan,  Wm.,  Cheltenham,  Retail  Brewer.      Blnnt  k  Co., 

Liverpool  Street  t  Messrs.  Bubb,  Cheltenham. 
Middlemwt,  John,  Capes'  Nursery.  Shepherd's  Bush,  Nur- 
seryman, fee.    Abbott,  Off.  Asa.;  Blacklow,  Frith  Street, 

Mace,  Stephen,  Norwich,  Grocer.  Barnard,  Norwich  j  Jone*, 
Crosby  Square.  _, 

Pix,  George  Banastre,  Liverpool,  Pawnbroker  and  Dealer  in 
Snuff.  Hall,  Bishop  k  Co.,  Great  James  8tieet,  Bed- 
ford Row ;  Nad,  Liverpool. 

Phillips,  uich.  jun.,  Chiswell  Street,  Finsbury  Square,  Auc- 
tioneer and  Appraiser.  Lnmley,  Quality  Court,  Chan- 
cery Lane  ;  Graham,  Off.  Ass. 

Parker,  Titus,  Manchester,  Victualler  k  Carrier.  Adlington 
k  Co.,  Bedford  Row  L  Thorleg.  Manchester. 

Ryiand,  Herbert  Croft,  Goswell  Street,  Victualler.  Carton, 
Chancery  Lane.  _  „     .    _. . 

Ramsay,  David,  Stanhope  Nursery,  Gloucester  Road,  Old 
Broinpton,  Nurseryman.  Green,  Off.  Ass.  j  Boiler, 
Young  Street,  Kensington  Square. 

Rose,  Wm.,  Bromsgrove,  Worcester,  Inn  Keeper.  Messrs. 
Robeson,  Bromsgrove  k  Droitwich  ;  Gregory,  Clements 

«pringett,  Rob.,  St.  Margate's  Hill,  Southwark,  HopMer- 
hant     Gibson,  Off.  Ass. ;  Miller,  Castle  Street,  Holborn. 


Shearcraft,  John,  Howland  Street,  Fltiroy  Sqtiaure,  Tailor  & 
Woollen  Draper.  Kitchener,  Off.  Ass.  j  Becke  fit  Co„  New 
Inn.  __      .  . 

Stockley,  Geo.  &  Thomas,  Wakelin,  Kenilworth,  Warwsck, 
Comb  Manufacturers.  Fysou  k  Beck,  Lothbury  j  Trough- 
ton  k  Son,  Coventry. 
Saddler.  Wm.  Thomas,  Norwich,  Inn  Keeper.       Stag,  Wor- 

wich  }  Austin,  Field  Court,  Gray's  Inn. 
Smith,  Tho.,  Burrowes*  Mews,  John  Street.  Black  ft  iarsRoad, 
Hackneyman  and  Cab  Master.      Dan/ord,  George  Yard, 
Lombard  Street;  Graham,  Off.  Ass. 
Stokes,  Sam..  Liverpool,  Merchant.     Taylor,  Roacoe  fit  Co., 

Bedford  Row ;  Lowndes  k  Co.,  Liverpool. 
Thornton,  Wm.,  Leicester,  Manufacturer  of  Hosiery..    A'<sy 
k  Co.,  Manchester  |    JLawtoa  fie  Son,  Leicester;   Bower, 
Chancery  Lane. 
Triggs,  John,  Mare  Street,  Hackney,  Veterinary  Surgeon  fit 
Farrier :  and  of  Lee  Bridge  Road,  Brick  Maker  and  Lime 
Burner.    Overton,  King's  Arms  Yard,  Coleman  Street. 
Thraves,John,  Sandiacre,  Derby,  Miller.        Wilson,  King's 

Bench  Walk,  Temple;  Welch,  Derby. 
Tench,  James,  VVribbenhall,   Kidderminster,    Worcester, 
Scrivener.       Stevens  fit  Co.,  Little  St.  Thomas  Apostle. 
Queen  Street,  Cheapside  i  Flint,  Stafford. 
Thompson.  Geo.,  Jun.,  Huddersfteld,  York,  Coach  Builder. 

Waved,  Halifax ;  Adlington  k  Co.,  Bedford  Mow. 
Thompson,  Juby,  Old  Montague  Street,  Whitechapel,  Com- 
mon Brewer.       Groom,  Off.  Ass.  j  M'Laod  fit  Co.,  New 
London  Street,  Fcnchurch  Street. 
Ubsdell,  John  Talbot,  Tunbndge  Wells.    Kent,  Tunbridge 
Ware  Manufacturer.      Fisher,  Q'ieen  Street,  Cheapside. 
V enables,  Wm,  Lamb's  Conduit  Street,  Draper.     BUumrda, 
Off.  Ass. ;  Ashurst,  New  Bridge  Street,  Blackfriars :  or, 
Hardwick,  Lawrence  Lane,  Cheapside. 
Wansell,  James,  Howland  Street,  Fttiroy  Square,  Dealer  in 
Musical  Instruments.     Williams,  Quality  Court,  Chan- 
cery Lane ;   Clark,  Off.  Ass. 
Wright,  John  and  James,  Limehouse-hole,  Poplar*  Middle- 
sex, Ship  Chandlers  k  Rope  Merchants.      Belcher,  On*. 
Ass.;  Biaham,  New  Inn. 
Wilson,  Hob.,  Lawrence  Pountney  Hill.  London,  Wine  and 
General  Merchant.  Abbott,  Off.  Ass. ;  Norton,  Walbrook 
Buildings,  Walbrook. 
Wheatcroft,  John  and  Manuel,   Sheffield,  York,  Joiners* 
Tool  Manufacturers.       TattershaU,  Great  James  Street, 
Bedford  Row  j  TaUenhall  k  Co*  Sheffield. 
Wooster.  Thomas,  and  Tho.  Wooster,  jun.,  Cpal  Exchange, 
London,  Coal  Factors.    Edward*,  Off.  Asa. ;  Sheffield  k 
Co.,  Great  Prescott  Street,  Goodman's  Fields. 
Whitehead,  James,  and  Philip  Fryer,  Barton-apon-lrwell. 
Bccles,  Lancaster,  Co* ton  Spinners  and  Mannfacturrnt. 
Johnson  k  Weatherall*  Temple ;  Stddon,  Manchester. 

THE  EDITOR'S  LETTER  BOX. 


We  have  for  some  time  projected  two  small 
volumes,  one  on  the  Practice  of  the  Court  of 
Chancery,  the  other  on  the  Practice  of  the 
Courts  of  Common  Law.  The  recent  Acts, 
and  the  Orders  and  Rules  founded  on  them, 
demand  publications  of  th'iB  kind,  and  we  be- 
lieve that  the  gentlemen  to  whom  we  have  en- 
trusted them  are  fully  qualified  to  render  them 
I  useful  and  complete.  They  are  intended  to 
be  wholly  founded  on  the  late  alterations,  and 
to  serve  not  only  as  a  Summary  of  the  preseut 
Practice,  but  as  a  Supplement  to  all  preceding 
works  of  the  kind.  For  this  purpose  they  will 
be  rendered  as  concise  as  possible.  They  will 
also  be  moderate  in  price.  We  hope  to  pub- 
lish the  Chancery  Practice  in  a  fortnight,  and 
the  other  shortly  afterwards. 

The  First  Part  of  the  Fourth  Volume  of  our 
Analytical  Digest  of  all  the  Cases  reported  in 
all  the  Courts  since  the  1st  of  November  last, 
is  just  published,  price  2s. 

BEDFORDSHIRE,  1834. 

Sheriff — Joseph  Morris,  Esq.,  Ampthill. 

Under  Sheriff—  Mr.  John  Green*  Woburn. 

London  Sheriff's  Deputy—  (pursuant  to  3  & 
4  W.  4.  c.  42.  §  20)— Mr.  John  Pearse,  7, 
Staple  Inn. 

The  Communications  of  "  Harpocrates ;" 
H.  C.  W  ;  "  Formedon ;"  and  "  A  Practi- 
tioner ;'*  shall  be  considered. 

The  Queries  and  Answers  of  G.  B.jCMW; 
A.  B. ;  A*  ;  and  X.  Y.  Z. ;  have  been  received. 
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SATURDAY,  MARCH  I,  1834. 


No.  CXCII. 


J* 


Quod  magia  ad  nos 


Pertinet,  et  neacire  malam  eat,  agitamos. 


Horat. 


REPORT  OF  THE  COMMISSIONERS 
ON  THE  POOR  LAWS. 


This  Report,  which  bean  date  on  the  20th 
of  February,  was  presented  to  both  Houses 
of  Parliament  on  Friday  evening ;  and  we 
have  felt  it  our  duty  to  search  its  pages,  and 
consider  well  its  purport  and  bearings ;  and 
we  propose  from  time  to  time  to  present 
our  observations  upon  it  to  the  notice  of 
our  readers,  with  such  extracts  as  may  ap- 
pear most  important  and  interesting. 

But  the  task  is  by  no  means  an  easy  one ; 
for  we  must  do  the  Commissioners  the 
justice  to  say  that  we  have  not  yet  read  a 
sentence  of  the  205  folio  pages  of  which 
the  body  of  the  Report  consists,  which  is 
not  so  interwoven  either  with  the  facts, 
or  reasoning,  as  to  make  its  insertion  es- 
sential to  the  consistency  of  the  whole. 
We  shall,  however,  confine  ourselves  as 
strictly  as  we  can  to  the  legal  part  of  the 
subject,  and  point  out  how  far  the  recom- 
mendations of  the  Commissioners  propose 
to  alter,  confirm,  or  repeal  the  existing 
statutes  by  which  relief  to  the  poor  of  Eng- 
land and  Wales  is  regulated. 

We  had  proposed  at  first  to  insert  by 
themselves  the  recommendations  of  the 
Commissioners,  which  are  twenty-two  in 
number:  but  it  would  scarcely  be  doing 
justice  to  them,  if  we  were  to  adopt 
such  a  course.  Each  recommendation 
is  prefaced  by  the  evidence  and  reason- 
ing on  which  it  is  based.  To  give  the 
recommendation  therefore  without  the  rea- 
soning, would  be  to  adopt  a  course  directly 
opposite  to  that  which  the  Commissioners 

NO.    CXCII. 


themselves  have  pursued ;  and  to  give  the 
reasoning,  is  to  give  the  Report  at  length. 
The  whole  evidence  it  would  be  impossible 
to  give;  for  that  part  which  has  already 
made  its  appearance  occupies  nearly  3000 
parliamentary  pages:  and  we  learn  that 
the  remainder  of  the  Appendices  will  run  to 
as  many  more. 

If,  therefore,  we  looked  only  to  the  mass 
of  evidence  here  collected,  on  a  subject  of 
such  absorbing  interest  to  every  individual 
in  the  kingdom,  we  could  not  but  admire 
the  industry  and  perseverance  of  which  it 
is  the  fruit.  But  when  we  observe  how 
clearly  and  simply  this  evidence  is  arranged, 
how  consistently  and  fully  it  bears  out  the 
conclusions  which  the  Commissioners  have 
come  to,  how  ably  the  Report  itself  is  pre- 
pared, and  how  well  weighed  and  judicious 
are  their  recommendations  for  future  legis- 
lation on  the  subject,  we  feel  that  the 
eulogy  passed  upon  the  Commissioners  by 
Lords  Melbourne  and  Althorp,  on  present- 
ing their  Report,  is  well  deserved ;  and  we 
trust  they  will  receive  the  grateful  thanks 
of  the  country,  which  they  have  so  hardly 
and  so  ably  earned. 

Once  for  all,  we  beg  our  readers  to  bear 
in  mind  that  every  recommendation  is  forti- 
fied by  clear  and  extensive  evidence,  and  by 
reasoning  no  less  clear  and  strong.  The 
value  of  this  remark  will  be  appreciated  by 
legal  readers ;  and  the  Commissioners  are 
entitled  to  its  full  weight. 

The  scope  of  the  plan  is  to  revert  to  the 
proper  limits  of  the  43  Eliz.  c.  2,  and  to 
confine  relief,  as  such,  to  the  sick  and  infirm, 
as  much  as  possible.  No  relief  is  to  be 
given  to  able-bodied  applicants  in  future, 
except  in  the  shape  of  work;    but  as  to 
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those  who  are  now  on  the  list  of  paupers', 
two  years  are  given  for  this  rule  ta  come  into 
operation. 

To  ensure  work,  as  the  condition  for  ob- 
taining relief,  the  able-bodied  are  to  be 
relieved  only  in  workhouses ;  and  a  Cen- 
tral Board  of  Commissioners  is  proposed 
to  be  appointed,  to  whom  the  regulation  of 
all  workhouses  is  to  be  confided. 

The  Board  is  to  have  powers  for  building 
and  enlarging  workhouses,  and  uniting  pa- 
rishes, for  the  purpose  of  having  their 
workhouses  in  common. 

To  the  fund  for  building  and  maintaining 
united  workhouses,  each  parish  is  to  con- 
tribute a  fixed  proportion,  calculated  on  the 
expense  incurred  for  the  relief  of  its  poor 
for  the  three  years  next  preceding  the 
union ;  but  each  parish  is  to  pay  distinctly 
for  the  maintenance  and  clothing  of  the 
paupers,  whom  it  may  send  to  the  common 
workhouse. 

The  Board  are  further  to  have  power  to 
unite  parishes,  for  the  purposes  of  having 
paid  officers,  and  employing  the  poor  on 
public  works ;  to  prescribe  regulations  and 
qualifications  requisite  for  such  officers,  and 
to  remove  them  when  inefficient. 

Wherever  the  powers  of  the  Commis- 
sioners are  exercised  in  effecting  these 
workhouse  unions,  they  are  to  be  governed 
by  Local  Officers,  elected  from  the  rate- 
payers of  the  united  parishes. 

The  Board  is  to  have  power  to  frame 
general  rules,  and  also  bye-laws,  and  to 
appoint  Assistant  Commissioners,  to  whom 
they  are  to  be  at  liberty  to  delegate  their 
powers,  as  they  may  see  occasion.  We 
apprehend  that  this  is  one  of  the  most 
useful  suggestions  of  the  Commissioners; 
as  nothing  can  be  more  desirable  in  remo- 
delling any  system,  than  to  send  assistants 
to  the  spot,  who  can  explain  and  superin- 
tend the  working  of  the  plans  of  the  Com- 
missioners ;  and  we  are  glad,  as  practical 
men,  to  observe  that  the  appointment  of 
these  assistants,  and  of  the  officers  of  the 
Board,  is  to  be  vested  in  the  Commissioners, 
and  not,  as  is  usual,  in  some  branch  of  the 
Government.  This  arrangement  reflects 
much  credit  on  the  Ministers,  who  have 
sacrificed  their  chance  of  patronage  at  the 
shrine  of  practical  utility. 

The  Commissioners  do  not  profess  to 
have  obtained  sufficient  information  on  the 
subject  of  apprenticing  poor  children  at  pre- 
sent ;  therefore  they  only  recommend  fur- 
ther enquiry,  and  suggest  that  the  Board 
should  frame  regulations  for  this  species  of 
relief.     And  they  are  also  to  frame  regula- 


tions for  the  relief  of  Vagrant*  and  dis- 
charged Prisoners. 

Uniformity  and  publicity  of  accounts, 
and  the  having  all  supplies  regulated  by 
open  tender  and  competition,  and  the  pro- 
secution of  offending  contractors,  are  pro- 
vided for  in  the  plan. 

The  Board  are  annually  to  submit  to  one 
of  his  Majesty's  Principal  Secretaries  of 
State  an  account  of  their  proceedings,  any 
amendments  they  may  see  fit  to  suggest, 
the  evidence  on  which  their  suggestions  are 
founded,  and  the  bills  in  which  they  are 
proposed  to  be  embodied. 

The  provisions  of  59  G.  3.  c.  12,  ena- 
bling parish  officers  to  treat  relief  as  a  loan, 
and  to  attach  pensions — a  power  which  has 
been  found  of  essential  service — is  to  be 
extended  to  all  wages,  which  will  thus  be 
rendered  liable  to  attachment  for  the  re- 
paying of  any  expense  of  relieving  an  able- 
bodied  pauper  or  his  family. 

With  regard  to  the  Settlement  Lfl»— ex- 
isting settlements  and  the  machinery  of  the 
Quarter  Sessions  do  not  appear  to  be 
touched;  but  future  settlements  are  abo- 
lished, except  in  cases  of  parentage,  birth, 
or  marriage :  and  it  is  proposed  that  every 
child,  legitimate  or  illegitimate,  should  fol- 
low its  parents'  settlement  until  their  death, 
or  the  child  shall  attain  sixteen;  and  on 
the  happening  of  either  of  those  events,  the 
child's  settlement  is  to  revert  to  the  place 
of  its  birth.  To  facilitate  the  procuring  of 
evidence  of  a  birth-settlement,  provisions 
are  recommended  for  simplifying  the  present 
law ;  and  a  register  of  birth  or  baptism,  or 
the  pauper's  own  recollection  of  where  he 
was  born  or  where  he  first  knew  himself  to 
have  existed,  are  to  be  taken  as  proofs  of 
the  place  of  birth,  until  the  contrary  be 
proved. 

It  is  clear,  from  these  regulations,  and 
from  the  reasoning  by  which  they  are  sup- 
ported, that  the  object  of  the  Commission- 
ers is  to  do  away  with  questions  of  pedigree, 
which  always  accompany  a  settlement  de- 
duced from  parents ;  but  that  species  of 
settlement  is  wisely  retained  so  long  as  the 
child  may  fairly  be  deemed  part  of  the 
parents'  family.  And  the  reverting  to  the 
birth-settlement  is  no  less  plainly  intended  to 
meet  the  difficulty  of  having  to  go  into  ques- 
tions of  the  parents' settlement,  under  the  law 
as  it  now  stands,  whichmust  otherwise  be  die 
case  if  the  child's  settlement  were  to  con- 
tinue as  it  stood  at  the  period  of  his  eman- 
cipation. Both  parents  are  to  be  liable  far 
relief  granted  to  their  families ;  and  this 
liability  will  extend  to  all  the  relatives  at 
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present  chargeable,  under  the  provisions  of 
the  43d  Eli*,  c.  2,  aa  alao  to  illegitimate 
children  horn  after  the  passing  of  this  act. 

For  the  maintenance  of  this  description  of 
children,  the  mother  is  in  future  to  be  liable; 
and  the  husband's  liability  is  to  be  as  ex- 
tensive as  that  of  any  woman  whom  he  may 
marry,  and  who  may  have  had  children 
before  marriage. 

The  power  to  remove  or  commit  a  woman 
before  or  after  her  delivery,  is  to  be  re- 
pealed ;  and  so  is  the  law  as  it  affects  fa- 
thers of  bastard  children. 

Parishes  are  in  future  to  be  allowed  to 
raise  money  for  the  purposes  of  emigration ; 
but  the  money  must  be  repaid  in  a  limited 
time;  and  paupers  emigrating,  are  not  to 
lose  their  settlements  in  case  of  return, 
although  they  are,  in  that  case,  to  be  liable 
to  the  parishes  for  the  amount  expended  in 
sending  them  out. 

Such  is  an  outline  of  the  remedial  mea- 
sures suggested  in  the  Report,  and  we  sin- 
cerely hope  a  bill  will  soon  be  brought  in, 
embodying  them  in  a  legislative  shape.  We 
understand  such  a  bill  is  in  prepara- 
tion ;  and  we  doubt  not  it  will  be  drawn, 
if  it  be  in  accordance  with  the  Report 
itself,  with  clear  provisions,  and  a  ma- 
chinery applicable  to  the  existing  state 
of  Poor  Law  legislation ;  added  to  which, 
care  must  be  taken  that  until  the  pow- 
ers of  the  Board  are  specifically  applied 
in  any  quarter,  the  Poor  Law  machinery 
now  in  use  may  be  allowed  to  work.  A 
bad  system  is  better  than  anarchy;  but 
where  the  bad  prevails,  no  time  should  be 
lost  in  applying  a  remedy ;  and  the  remedy, 
to  be  efficacious,  must  be  complete.  Pal- 
liatives confirm  the  disease,  and  lull  sus- 
picion asleep  till  it  is  too  late  to  attempt  a 
cure.  Witness  the  Labor-rate,  of  the  lurking 
fallacy  and  mischief  of  which  much  vaunted 
plan  of  converting  employment  and  wages 
into  parish  relief,  for  the  benefit  of  a  few,  at 
the  expense  of  others,  ample  proofs  are 
given  from  the  108th  to  the  127th  pages — 
a  part  of  the  Report  to  which  we  recommend 
our  readers'  attention.  But  in  naming  any 
specific  part  of  the  Report,  we  may  truly 
say,  "  ex  und  discs  omnes."  It  is  all  wor- 
thy of  attention,  and  as  we  have  already 
premised,  it  is  difficult  to  separate  one  part 
from  another,  in  considering  its  effect. 
We  shall,  in  future  Numbers,  revert  to  the 
subject,  particularly  when  the  bill  shall  have 
made  its  appearance.  At  present,  we  shall 
conclude  with  an  extract  from  that  part  of 
the  Report  which  relates  to  the  remedial 


measures,  in  which  the  principle  and' effect 
of  the  Workhouse  system,  strictly  and  uni- 
formly pursued,  is  well  and  briefly  stated. 

From,  the  above  evidence,  it  appears,  that 
wherever  the  principle,  which  we  have  thus 
stated,  has  been  carried  into  effect,  either 
wholly  or  partially,  its  introduction  has  been 
beneficial  to  the  class  for  whose  benefit  Poor 
Laws  exist.  We  have  seen,  that  in  every  in- 
stance in  which  the  able-bodied  laborers  have 
been  rendered  independent  of  partial  relief,  or 
of  relief  otherwise  than  in  a  well  regulated 
workhouse — 

1.  Their  industry  has   been  restored  and 

improved. 

2.  Frugal    habits    have   been   created  or 

strengthened. 

3.  The  permanent  demand  for  their  labor 

has  increased. 

4.  And  the  increase  has  been  such,  that 

their  wages,  so  far  from  being  depressed 
by  the  increased  amount  of  labor  in  the 
market,  have  in  general  advanced. 

5.  The  number  of  improvident  and  wretched 

marriages  has  diminished. 

6.  Their  discontent  has  been  abated,  and 

their  moral  and  social  condition  in 
every  way  improved. 

Results  so  important  would,  even  with  a 
view  to  the  interest  of  that  class  exclusively, 
afford  sufficient  ground  for  the  general  intro- 
duction of  the  principle  of  administration, 
under  which  those  results  have  been  produced. 
Considering  the  extensive  benefits  to  be  anti- 
cipated from  the  adoption  of  measures,  founded 
on  principles  already  tried  and  found  bene- 
ficial, ana  warned  at  every  part  of  the  inquiry 
by  the  failure  of  previous  legislation,  we  snail, 
in  the  suggestion  of  specific  remedies,  endea- 
vour not  to  depart  from  the  firm  ground  of 
actual  experience. 

We  therefore  submit,  as  the  general  object 
of  legislation  on  this  subject,  in  the  present 
condition  of  the  country : — 

That  those  modes  of  administering  relief 
which  have  been  tried  wholly  or  partially,  and 
have  produced  beneficial  effects  in  some  dis- 
tricts, be  introduced,  with  modifications  ac- 
cording to  local  circumstances,  and  carried 
into  complete  execution  in  all. 

Then  follow  the  recommendations,  of 
which  we  have  already  given  a  summary ; 
and  the  Report  is  signed  by — 

C.  J.  London,  J.  B.  Chester,  W.  Sturges 
Bourne,  Nassau  W.  Senior,  Henry  Bishop, 
Henry  Gawler,  W.  Coulson,  and  Edwin 
Chad  wick. 

We  understand  that  all  the  Commission- 
ers have  borne  a  share  in  this  arduous  task; 
but  the  remedial  measures  are  general- 
ly supposed  to  have  been  under  the  care 
of  Mr.  Chadwick ;  and  the  superintendence 
and  arrangement  of  the  whole  of  the  Re- 
port under  that  of  Mr.  Senior.     All  the 
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Commissioners,  however,  are  well  entitled 
-to  our  thanks  for  the  labor  the^'  have  bes- 
towed on  a  subject  of  the  most  vital  interest 
to  every  individual,  and  to  the  community 
at  large. 


,t> 


WHAT  ABSTRACT  MUST  BE  DE- 
LIVERED UNDER  THE  LIMITA- 
TIONS OF  ACTIONS  ACT,  3  &  4 
W.  4.C.27. 


Tbb  question  as  to  what  abstract  of  title 
may  be  delivered  under  the  3  &  4  W.  4 ,  c.  2  7 , 
is  of  so  much  practical  importance,  that  we 
shall  again  recur  to  it.  It  has  been  already 
repeatedly  brought  before  our  readers'  at- 
tention, particularly  in  our  last  number. 

Until  June,  1835,  it  seems  agreed  on  all 
hands  thatasixtyyearstitlemust  be  required; 
so  that  until  thisperiod  arrives,  no  alteration 
in  the  practice  will  be  made  ;  and  sufficient 
time  is  therefore  allowed  for  a  full  discussion, 
and  an  arrival  at  the  true  conclusion  on  the 
point.  At  present  there  is  some  conflict  in 
the  profession  respecting  it.  Some  gentle- 
jnen  insist,  that  whatever  hardship  may 
.arise  from  it,  a  title,  shewing  twenty  years' 
-adverse  possession,  will  be  sufficient  under 
the  provisions  of  the  act.  Others  contend 
that  a  forty  years'  title  may  be  required ; 
and  this  opinion  is  supported  at  length  by  an 
able  correspondent  in  our  last  Number  (see 
ante,  p.  325).  However,  a  distinguished 
member  of  the  Heal  Property  Commission, 
Mr.  Brodie,  has  stated,  in  an  opinion  print- 
ed ante,  p.  330,  that  the  act  will  make  no 
alteration  in  the  existing  practice  as  to  the 
•length  of  abstracts,  and  that  a  purchaser 
will  be  warranted  in  requiring  an  abstract  of 
title  of  sixty  years,  as  heretofore.  On  this 
last  opinion  we  propose  to  offer  a  few  re- 
marks. 

We  may  first  notice  the  portion  of  it  in 
which  it  is  said,  that  it  is  "  a  common  no- 
tion that  the  length  of  abstracts  is  with  re- 
ference to  the  limitation  of  sixty  years." 
This,  according  to  Mr.  Brodie,  "  is  quite  a 
mistake:  It  is  with  reference  to  the  dura- 
tion of  human  life."  This  may  turn  out  to 
he  correct ;  but  we  should  have  been  glad 
if  the  authority  for  it  had  been  referred  to. 
In  all  the  works  which  we  have  consulted 
on  the  point,  the  present  length  of  abstracts 
is  ascribed  to  the  Statutes  of  Limitation. 
Thus,  Sir  Edward  Sugden  says,  "  a  pur- 
chaser has  a  right  to  require  a  title  com- 
mencing at  least  sixty  years  previously  to 
the  time  of  his  purchase,  because  the  statutes 


of  Imitation  could  not,  in  a  shorter  period, 
confer  a  title"*  Mr.  Preston,  in  stating 
that  a  sixty  years'  title  is  generally  gives, 
accounts  for  it  throughout  by  a  reference 
to  a  Writ  of  Right  *  So  also  Mr.  Tyrrell,c 
another  learned  Commissioner,  says,  "  Ac- 
cording to  the  present  laws,  an  abstract 
must  in  all  cases  show  the  title  for  at  least 
sixty  years,  because  in  some  few  instances 
the  estate  may  be  recovered  by  the  right 
owner,  or  those  claiming  under  him,  at  any 
time  within  that  period,  after  a  wrong  doer 
has  obtained  possession  of  the  estate ;"  and 
other  authorities  to  the  same  effect  might  be 
cited. 

As  far  as  we  have  been  able  to  discover, 
the  role,  as  laid  down  by  Mr.  Brodie,  is  at 
any  rate  unsupported  by  any  other  authority 
than  his  own.  We  think,  therefore,  with 
deference,  that  it  should,  for  the  present,  be 
laid  out  of  the  consideration  of  the  subject. 

The  question,  then,  comes  to  tjiis :  whe- 
ther, as  the  statute  expressly  enacts  that  no 
land  or  rent  is  to  be  recovered  hut  within 
twenty  years  after  the  right  of  action  ac- 
crued to  the  claimant,  instead  of  sixty  years 
under  the  old  statutes,  (32  Hen.  8,  c.  2. 
21  Jac.  ),  c.  16,)  no  alteration  is  to  be 
made  in  the  length  of  abstracts  after  June 
1 835 ;  and  we  are  inclined  to  think  that  this 
point  must  be  settled  by  a  judicial  decision. 
In  the  mean  time  we  may  remark,  that  the 
learned  Real  Property  Commissioners,  from 
whom  the  act  proceeded,  expressly  propose 
it  as  a  remedy  for  the  growing  evil  of  the 
length  of  abstracts  j  and  they  think  "  that 
some  diminution  of  the  evil  will  be  pro- 
duced by  shortening  and  making  uniform 
the  period  of  limitation,  although,  to  guard 
against  the  fabrication  of  fee-simple  titles 
by  persons  fn  possession  under  particular 
estates,  it  will  still  be  requisite  to  investi- 
gate titles  for  a  longer  number  of  years  than 
the  period  of  limitation  which  may  be  pre- 
scribed"*—that  is,  twenty  years.  So  that  it 
would  seem  that  if  the  old  practice  as  to  the 
length  of  abstracts  is  to  be  considered  as  en- 
tirely unaffected  by  the  act.  one  of  its  prin- 
cipal objects  will  be  defeated.  We  may 
again  refer  to  the  work  of  Mr.  Tyrrell, 
which  of  course  has,  under  the  circum- 
stances, additional  value.  "  Although,"  he 
says,  "  the  alteration  which  I  have  ventured 


•  Sujr.  V.  &  P.  p.  300,  7th  edit. 

*>  1  Prest.Abs.21,  266. 

c  Suggestions  on  the  Law  of  Real  Property, 
p.  1 7'2  (not  published). 

d  First  Real  Property  Report,  printed  in 
2  Month.  Record,  p.  382. 
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to  propose  would  materially  diminish  the 
length  of  abstracts,  they  would  hot  produce 
that  effect  to  so  great  an  extent  as  might, 
perhaps,  at  first  be  supposed;    for  there 
would  still  be  few  cases  in  which  a  title  of 
less  than  fifty  or  sixty  years  could  be  con- 
sidered sufficient.      Remainders  after  life 
estates  must  remain  in  existence,  and  might 
not  come  into  possession  for  fifty  or  sixty 
years ;  and  it  would  be  necessary  to  guard 
against  the  possibility  of  a  sale  by  a  tenant 
for  life.     It  would  also  be  requisite  to  show 
the  nature,  and  therefore  the  creation,  of  all 
the  estates  existing  at  the  time  of  the  com- 
mencement of  the  abstract.     The  distance 
of  time  at  which  an  abstract  now  usually 
commences,  has  been  stated  to  be  about  a 
century ;  and  perhaps  it  would  be  reduced 
one  half,  if  the  proposed  alterations  be  car- 
ried into  effect,  or  any  other  of  a  similar  na- 
ture be  adopted ;  and  if  a  General  Registry 
were  established,  and  the  doctrine  of  notice 
abolished,  we  apprehend  that  after  the]  end 
of  fifty  years,  an  abstract  of  title  of  twenty 
years,  with  a  search  at  the  Register  Office 
for   the  preceding  thirty   years,  to  guard 
against  remainders,  would  be  sufficient  to 
ascertain  the  safely  of  a  title."* 
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bankers'  chbqce. 
The  following  case  is  «f  some  general  inte- 
rest, on  the  Lai?  and  Custom  relating  to  the 
$ime  of  presenting  Bankers'  Cheques : — 

Assumpsit  on  a  cbemie  for  830/.  13*.,  for 
goods  sold  and  delivered.  At  the  trial  in  Lon- 
don, at  the  Sittings  after  Trinity  Term,  1832, 
before  Lord  Tenterden,  C.  J.,  it  appeared  that 
the  plaintiffs  had  sold  to  the  defendant  twenty- 
four  hogsheads  of  sugar,  to  be  paid  for  on 
Monday,  the  28th  day  of  March,  183! .  On  Sa- 
turday the  26th  of  March,  the  defendant  called 
opon  the  plaintiffs,  and  gave  them  a  cheque 
upon  his  bankers,  Messrs.  Bond  and  Pattisall, 
across  the  face  of  which  he  had  written  the 
names  of  Messrs.  Martin,  Stone,  and  Co.,  who 
were  the  bankers  of  the  plaintiffs.  This,  ac- 
cording to  the  custom  of  bankers,  rendered  it 
necessary  for  the  plaintiffs  to  pay  the  cheque 
into  the  bank  of  Martin,  Stone,  and  Co.,  in 
order  that  they  might  present  it  for  payment, 
since  to  them  alone,  according  to  the  custom, 
a  cheque  so  crossed  would  be  paid.  The  plain- 
tiffs sent  it  to  Martin  and  Co.  about  seven  mi- 
autes  before  four  o'clock.    It  is  an  established 

•  Suggestion*,  p.  185. 


practice  amongst  the  London  bankers,  to  meet 
bv  their  clerks  each  day,  at  a  place  called  the 
clearing-house,  for  the  purpose  of  exchanging 
cheques,  and  paying  and  receiving  any  balances 
due  to  or  from  each  other.    It  a  cheque  is 
not  at  the  clearing-house  before  four  o'clock, 
it  is  not  paid,  but  it  is  usual  for  tbe  bankers 
to  send  cheques  after  five  o'clock  to  the  Imnkers 
on  whom  they  are  drawn,    and  have  them 
marked  by  them.    The  bankers,  by  marking 
the  cheque,  undertake  to  pay  the  amount.    A 
cheque,  before  it  is  taken  to  the  clearing- 
house, has  to  be  entered  in  two  books  at  the 
least,  generally  in  three,  and  it  requires  a  short 
time  for  the  cfearing-clerk  to  enter  the  cheque 
at  the  clearing-house.     Mr.  Stone,  who  was  a 
partner  in  the  house  of  Martin  and  Co.,  stated, 
that  upon  the  day  when  this  cheque  was  paid 
in,  from  about  seven  or  eight  minutes  before 
four,  and  after  four  o'clock,    no  less  than 
ninety-one  drafts  were  paid  into  the  banking- 
bouse  of  Martin  and  Co.,  and  in  consequence 
this  draft,  and  ninety  others,  were  not  cleared 
on  that  day;  that  had  a  single  cheque  only 
been  paid  fn  at  seven  minutes  to  four  o'clock, 
there  would  have  been  time  to  send  it  to  the 
clearing-house  by  four  o'clock,  and  to  have 
got  it  paid.    On  the  Monday  following,  Bond 
and  Pattisall  stopped  payment,    ami  subse* 
queatly  became  bankrupts,  and  the  cheque 
was  therefore  not  paid  by  them.    On  the  Sa- 
turday, and  at  the  time  they  stopped  payment, 
they  bad  more  money  in  their  hands  belonging 
to    the  defendant   than  the   amount  of  the 
cheque.    Lord  Tenterden,  C.  J.,  told  the  jury, 
that  the  question  for  them  to  determine  was, 
whether  Messrs.  Martin  and  Stone  had  time 
to  make  the  necessary  entries,  and  send  the 
cheque  to  the  clearing-house ;  that  if  they  had 
not  sufficient  time  to  do  that,  the  defendant 
was  liable ;  that  it  was  immaterial  to  the  ques- 
tion in  the  cause,  that  the  cheque  was  sent  to 
Bond  and    Pattisall  after    rive   o'clock  and 
marked,  and  that,  if  they  believed  Mr.  Stone; 
the  plaintiffs  were  entitled  to  their  verdict.1 
The  jury  found  a  verdict  for  the  defendants 
In  Michaelmas  Term  last,  Sir  James  SearUat 
obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  case  had  not  been  properly 
presented  to  the  jury.    Lit  tinkle,  J.  said  — 
The  custom  may  be  very  well  established  as 
between  the  bankers.    It  may  be  a  convenient 
arrangement  as  between  them,  and  they  may 
bind  one  another  by  it ;  not,  however,  so  muctt 
on  the  ground  of  custom  as  of  laches.    That, 
however,  is  not  at  present  for  our  considera- 
tion.   I  cannot  help  observing  in  this  case* 
that  the  banker  ought  to  have  sufficient  time 
to  enter  the  cheque  in  his  books,  and  send  it 
to  the  clearing-house,  and  that  seven  minutes 
is  much  too  short  a  time  for  that  purpose.    I 
cannot  see  why  the  plaintiffs  should  not  have 
till  the  next  day  to  send  it  in.    The  holder  of  a 
cheque  is  bound  to  send  it  in  within  a  reasonable, 
time,  and  the  law  has  said,  that  until  the  close, 
of  the  banking-house,  on  the  next  day,  is  a. 
reasonable  time.    This  being  the  general  rule, 
I  cannot  see  why  this  custom  should  be  binding 
upon  the  holder  of  any  cheque.    Parhe,  J.— • 
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I  am  entirely  of  the  same  opinion.  It  is  very 
clear  that  there  should  be  a  new  trial,  on  the 
ground  that  the  case  has  not  been  presented 
to  the  jury  in  the  proper  way.  Tljere  is.  no 
doubt  that  in  every  case  of  a  cheque  being 
given  by  a  debtor  to  a  creditor,  he  has  till  the 
next  day  to  present  it-  But  it  is  said  that 
there  is  a  custom  qualifying  the  general  rule. 
If  there  be  such  a  custom  as  is  contended  for, 
the  evidence  of  it,  as  between  debtor  and  cre- 
ditor, should  have  been  clearly  presented  to 
the  jury.  If  it  had  been  so  presented,  I  think 
that  the  jury,  finding  such  a  custom  upon  the 
evidence,  would  have  come  to  a  wrong  con- 
clusion. It  is,  I  think,  an  unreasonable  cus- 
tom. It  is  said  that  if  a  debtor  gives  a  checoue 
to  a  creditor,  and  he  goes  to  the  banker  with 
it  a  few  minutes  before  the  clearing  hour,  and 
the  banker  does  not  get  it  paid  on  that  same 
day,  the  creditor  may  be  in  a  worse  situation 
than  if  he  had  paid  it  on  the  following  morn- 
ing, which,  according  to  the  general  rule,  he 
might  have  done.  The  custom  must,  how- 
ever, be  stated  in  one  of  these  two  ways— either 
the  banker,  by  taking  the  cheque,  makes  it  his 
own,  and  must  present  it,  perhaps,  within  a 
few  minutes  after  he  has  received  it,  or  bear 
the  whole  risk  of  the  non-payment  of  it,  which 
is  unreasonable;  or  the  custom  is  to  be  re- 
garded as  evidence  of  a  special  direction  to  the 
banker,  by  the  customer,  to  pay  in  the  cheque 
at  a  certain  time,  and  if  it  is  not  paid  in,  the 
banker  is  liable  for  his  negligence  in  not  com- 
plying with  the  directions  of  his  customer. 
The  latter  mode  of  stating  the  custom  brings 
the  case  to  that  which  I  mentioned  in  the 
course  of  the  argument,  of  a  cheque  directed  by 
the  principal  to  be  presented  before  the  last 
hour  of  the  day  on  which  it  becomes  due. 
This  I  consider  to  be  the  whole  effect  of  the 
evidence.  I  must  say  that  I  think  it  infinitely 
better  to  abide  by  the  general  rule,  as  between 
debtor  and  creditor,  that  the  creditor  has  the 
whole  of  the  next  day  in  which  to  present  his 
cheque.  The  rule  must  therefore  be  made  ab- 
solute, because  the  case  was  not  properly  pre- 
sented to  the  jury. 

Rule  absolute,  without  costs. — Boddington 
v.  Schlencker,  1  N.  &  M.  540. 


COURTS  FOR  RECOVERY  OF  SMALL 

DEBTS. 


The  Courts  in  the  boroughs,  so  far  as  their 
jurisdiction  extend,  are,  I  think,  adequate; 
but  the  County  Court  is  not  so  at  present.  I 
think  the  jurisdiction  of  it  ought  to  be  ex- 
tended. The  Court  ought  to  be  holden  at  dif- 
ferent pans  of  the  county,  to  shorten  the  dis- 
tance for  taking  witnesses  on  a  trial.  A 
barrister  or  respectable  attorney,  to  be  nomi- 
nated by  the  sheriff,  should  sit  as  president. 
To  save  the  expense  of  sheriffs'  officers,  the 
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petty  constable*  or  tithingman,  who  should  he 
amenable  to  the  Court ;  or  (except  aa  to  the 
summoning  of  the  jury)  by  a  person  of  the 

ElaintifPs  own  nomination,  tor  whom  he  would 
e  answerable.  The  Court  to  have  liberty  to 
grant  new  trials  generally,  on  such  terms  as 
the  Court  may  think  fit,  or  to  direct  a  trial 
before  the  Judges  at  the  Assizes,  the  Justices 
at  the  Quarter  Sessions,  or  the  Commissioners 
of  the  Insolvent  Debtors'  Court,  on  their  cir- 
cuits. Either  party  ought  to  have  the  right  of 
appealing  to  either  of  the  Common  Law  Courts 
at  Westminster,  or  to  a  Judge  on  the  circuit,  if 
a  new  trial  be  refused  after  verdict;  giving 
security  to  the  amount  of  debt  or  damages,  if 
any,  found  by  the  verdict,  and  the  taxed  costs 
up  to  the  time  of  appeal.  Notice  of  application 
by  the  defendant  of  appeal,  to  be  given  to  the 
county  clerk  and  plaintiff's  attorney,  by  post 
letters,  and  filing  security  by  bond  (without 
stamps)  with  the  county  clerk  four  days  before 
the  next  court.  Hie  security  to  be  approved 
of  by  the  plaintiff's  attorney,  or  allowed  by  the 
county  clerk  or  one  of  the  deputies  to  be  ap- 
pointed by  the  sheriff,  like  deputies  to  grant 
replevins ;  and  in  case  of  such  allowance  the 
sheriff  to  be  answerable  if  he  takes  insufficient 
sureties ;  either  party  to  be  at  liberty  to  remove 
the  cause  before  trial  into  the  Superior  Courts, 
giving  security  for  100/.  The  sureties  to  be 
allowed  by  the  sheriff  or  his  deputy.  Hie  par- 
ticulars to  be  delivered,  and  pleadings  to  be 
similar  to  those  in  the  Superior  Courts,  and  the 
costs  a  little  less  than  in  those  Courts.  The 
writ  of  justicies  still  to  be  available.  The 
county  clerk  ought  to  reside,  or  have  an  office 
for  business,  in  the  most  centrical  post  town  of 
the  county.  The  plaintiff,  to  save  the  expense 
of  taking  witnesses  at  great  distances,  to  be  at 
liberty  to  defer  the  trial  of  his  cause,  so  as  to 
try  it  at  the  Court  to  be  holden  nearest  to  his 
place  of  abode  or  the  residence  of  his  witnesses, 
notwithstanding  it  may  not  be  his  second  or 
third  Court  after  issue  joined.  The  process 
of  one  County  Court  ought  to  extend  into 
any  other  county.  The  creditor  should  be  at 
liberty  to  proceed  in  the  county  where  he  re- 
sides, or  in  the  county  where  the  debtor  resides. 
The  plaintiff's  attorney  to  be  at  liberty  to  issue 
a  summons  for  debts  or  damages  under  10/., 
he  transmitting  the  plaint  to  the  county  clerk 
before  the  next  Court.  In  all  other  cases  the 
plaint  to  be  entered  with,  and  the  summons 
issued  by  the  county  clerk. 

Any  attorney  of  the  Superior  Court  to  be  at 
liberty  to  practise  in  this,  and  to  be  punishable 
for  misconduct  or  negligence  in  tnia  Court, 
or  by  action,  at  the  suit  of  the  party  grieved, 
or  in  a  summary  way  by  the  Court  ot  which  he 
is  an  attorney. 

When  the  debt  or  damages  shall  not  exceed 
10/.,  if  the  defendant  should  not  appear  on  the 
summons,  if  personally  served,  or  on  the  first 
attachment  thereon,  with  notice  from  the  plain- 
tiffs attorney  indorsed  with  his  name  and  place 
of  residence  at  full  length  of  his  intention  to 
issue  a  levari,  and  for  what  sum;  or  if  the 
summons  should  not  be  personally  served,  then 
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attachments  at  two  successive  Courts,  and  on 
an  affidavit  to  be  sworn  in  Court,  or  before  the 
county  clerk,  or  one  of  the  deputies,  or  a 
commissioner  for  taking  affidavits  in  either  of 
the  Superior  Courts,  of  the  service  of  the 
summons  and  execution,  or  return  of  nulla 
bona  indorsed  on  the  attachment, — the  plaintiff 
to  be  at  liberty  to  issue  a  levari  facias,  without 
filing  any  declaration,  for  the  amount  of  the 
debt  or  damages  indorsed  on  the  attachment  or 
attachments,  and  the  costs — the  plaintiff  first 
filing  an  affidavit  that  the  debt  is  justly  due,  or 
that  he  hath  sustained  damages  to  the  amount 
stated  on  the  attachment.  After  service  of  the 
summons  or  issuing  an  attachment,  the  de- 
fendant to  be  at  liberty  to  pay  or  tender  to  the 
plaintiff  or  his  attorney  the  full  costs  and  any 
part  of  the  debt  or  damages  demanded,  and,  if 
refused,  to  pay  the  same  into  Court,  and  plead 
to  the  action.  If  the  plaintiff  should  not  on  a 
trial  recover  more  than  the  sum  paid  or  ten- 
dered as  the  debt  or  damages,  he  should  be 
liable  to  pay  the  defendant's  costs.  In  all  cases 
the  costs  to  be  taxed  as  between  attorney  and 
client.  The  defendant  or  his  attorney  before 
or  after  appearance  to  be  at  liberty  to  call  on 
the  plaintiff  or  his  attorney  for  the  particulars 
of  the  plaintiff's  demand,  whether  tor  debt  or 
damages,  or  so  much  thereof  as  has  not  been 
before  delivered,  and  proceedings  to  be  stayed 
until  the  delivery  thereof.  If  the  plaintiff 
shall  proceed  without  delivering  such  particu- 
lars, the  defendant  to  be  at  liberty  to  apply  to 
the  Court  who  may  make  orders,  as  the  Supe- 
rior Courts  now  do.  The  orders  of  the  Court 
on  the  parties,  or  any  of  the  officers  of  the 
Court,  or  persons  serving  or  executing  pro- 
cesses to  be  enforced  by  levari,  to  levy  such 
sum  as  the  Court  may  direct  to  be  paid. 
In  any  case  where  a  levari  is  returned  nulla 
bona,  the  Court  to  have  power  to  commit,  as 
the  justices  of  the  peace  have  power  in  many 
cases  to  do,  first  giving  the  defaulter  a  month's 
notice,  by  summons,  of  the  intended  proceed- 
ings, and  that  he  may  in  the  mean  time  prevent 
them  by  paying  the  money  to  the  county  clerk. 
The  plaintiff  m  any  action  to  be  at  liberty  to 
have  the  sum  found  due  recorded,  to  enable 
him  to  issue  a  levari  at  any  future  time,  or,  at 
his  option,  have  the  defendant  committed, 
which  would  be  a  satisfaction  of  the  debt. 

The  fees  of  the  officers  of  the  Court,  and  of 
those  who  serve  or  execute  the  processes,  and 
of  the  attorneys  practising  in  the  County  Court, 
and  also  the  expenses  of  witnesses,  ought  to  be 
settled  by  one  of  the  Superior  Courts.  The 
Court  holden  with  a  proper  President,  would 
remedy  all  defects  and  correct  all  abuses. 

I  think  the  County  Court  and  other  Local 
Courts  ought  to  be  continued  and  their  juris- 
diction extended,  and  that  it  is  not  desirable , 
to  establish  one  Local  Court  of  general  juris- 
diction throughout  the  county. 

P.  H. 

[We  have  received  the  above  from  a  solicitor 
in  the  country  of  great  experience,  and  well 
able,  as  we  believe,  to  form  a  correct  judgment 
on  the  subject.    Ed.] 
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A  Practical  Summary  of  the  Stamp  Duties, 
alphabetically  arranged;  containing  the 
Duties  payable  under  all  the  Stamp  Acts 
at  present  in  force,  with  the  Regulations 
for  their Collection,  Penalties,  Exemptions, 
Forms  of  Application  to  the  Stamp  Office, 
SfC.  By  John  H.  Brady,  late  of  the  Legacy 
DutyOffice,  Stamp  Office;  author  of  "Plain 
Instructions  to  Executore  and  Adminis- 
trators/' &c.     London:  Hurst. 

This  is  a  reprint  of  the  different  Stamp  Acts, 
without  note  or  comment,  alphabetically  ar- 
ranged. The  compiler  takes  credit  for  this 
arrangement,  which  he  tells  us,  "  has  never 
been  before  attempted,  except  in  Messrs. 
Tyrwhitt  and  Tyndale's  Digested  Index  to 
the  Statutes,  2  Vols.  4 to.,  inaccessible  to 
the  majority  of  the  public  on  account  of  its 
high  price  (about  51.  59.),  and  now  in  many 
respects  obsolete  as  regards  the  Stamp  Du- 
ties, which  have  undergone  very  material  al- 
terations since  1821,  to  which  year  only  the 
valuable  work  referred  to  extends." 

The  claim  thus  put  forward  must  be  taken 
with  some  grains  of  allowance.  Mr.  He- 
raud's  later  books  are  all  alphabetically  ar- 
ranged, and  so  is  the  General  Stamp  Act 
itself :  but  there  are  some  minor  statutes, 
several  of  them  recently  enacted,  relative  to 
Advertisements,  Receipts,  Sea  Insurances, 
Pamphlets,  Hackney  Carriages,  Stage  Car- 
riages, Post  Horses,  Railway  Carriages, 
Stamp  Licences,  and  Forged  Stamps,  which 
the  compiler  has  introduced  concurrently 
with  the  duties  contained  in  55  Geo.  3,  c. 
164.  This  is  the  extent  of  his  labors,  which 
our  readers  will  perceive  is  of  some  practi- 
cal use.  The  information  thus  imparted, 
however,  can  be  got  at  less  price  than  the 
5/.  5s.  charged  for  Messrs.  Tyrwhitt  and 
Tyndale's  Digested  Index;  and  the  Stamp 
Office  Forms,  which  are  inserted  in  the  book, 
can  be  obtained  gratis  by  any  body  who 
chooses  to  apply  for  them.  Mr.  Brady, 
however,  should  have  full  credit  given  him 
on  the  score  of  cheapness ;  but  he  cannot 
establish  for  his  publication  superior  claims 
to  those  works  which  contain  cases  and  re- 
marks of  great  importance. 


Suggestions  for  a  Constitutional  and  effi- 
cient Reform  in  Parochial  Government. 
By  Thomas  Walker,  M.  A,  Barrister  at 
Law.    Second  Edition.    Ridgway,  1 834. 

Mr.   Walker,  the   author   of  this  little 
Pamphlet,  is  one  of  the  Police  Magistrates 
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of  the  Metropolis,  and  the  authdf  of  "  Ob- 
servations on  the  Nature,  Extent,  and  Ef- 
fects, of  Pauperism."  The  Pamphlet  is 
written  in  an  excellent  spirit  "of  useful 
reform,  but  spares  not  to  warn  us  of  de- 
magogues, theorists,  and  political  quacks, 
with  their  mobs,  combinations,  and  vision- 
ary schemes. 

The  principle  which  is  sought  to  be  es- 
tablished by  Mr.  Walker,  is  that  of  self- 
government  by  small  communities.  We 
think  there  is  an  evident  tendency,  if  not  a 
design,  in  many  of  the  recent  plans  of  re- 
form, to  strike  at  the  root  of  this  principle. 
Thus,  it  is  proposed  that  all  the  roads  of  the 
kingdom  should  be  managed  by  Govern- 
ment Commissioners,  instead  of  Local  Trus- 
tees ;  that  Local  Judges,  appointed  by  the 
law  officers  of  the  Crown,  should  supersede 
many,  if  not  all,  of  the  functions  of  Justices 
of  the  Peace ;  and  that  various  departments 
of  Parochial  Government  (as  we  have  seen 
in  the  instance  of  the  New  Police,)  should 
be  taken  from  the  inhabitants,  and  placed 
under  the  immediate  dominion  of  the  Se- 
cretary of  State.  The  present  writer  gives 
some  wholesome  warnings  against  this  ten- 
dency to  destroy  our  domestic  system  of 
government,  and  we  readily  give  insertion 
to  some  extracts  from  his  publication. 

It  is  by  the  principle  alone  of  self-government 
by  small  communities  that  a  nation  can  be 
brought  to  enjoy  vigorous  moral  health,  and 
its  consequence— real  prosperity.  It  is  by  the 
same  principle  alone  that  the  social  feelings 
ean  be  duly  called  into  action,  and  that  men, 
taken  in  the  mass,  can  be  noble,  generous,  in- 
telligent, and  free.  It  has  been  from  neglect 
of  this  principle  that  England,  with  all  her 
advantages,  has  not  made  far  greater  progress ; 
and  it  will  be  only  to  its  abandonment,  and  the 
substitution  of  a  heartless  system  of  generaliza- 
tion and  mercenaries,  that  she  can  ever  owe  her 
decay  and  become  fit  for  despotism.  Put  the 
administration  of  justice  throughout  the  land, 
the  police,  the  poor  laws,  the  roads,  into  the 
hands  of  mere  Officials  placed  over  extended 
districts,  with  which  they  are  to  have  little  or 
no  community — take  from  men  of  business  and 
of  fortune  everything  but  their  business  and 
their  fortunes,  and  on  the  one  hand  will  be 
created  a  race  of  traders  in  public  affairs,  and 
on  the  other,  of  selfish  besotted  individuals, 
with  a  government  relying  for  its  strength  on 
an  all  pervading  patronage;  and  in  the  pro- 
portion that  this  is  done,  evd  will  arise  and  good 
be  prevented. 

Mr.  Walker,  after  some  other  observa- 
tions, proceeds  to  state,  as  follows,  the  mode 
of  reform,  in  parochial  matters,  which  he 
thinks  desirable. 

As  the  parishes  throughout  the  kingdom 
vary  so  much  in  extent,  population,  wealth  and 


intelligence,  it  would  be  impossible  to  form  one 
constitution  to  suit  them  all ;  nor  would  it  be 
quite  practicable  to  meet  the  exigencies  of  each 
case,  or  of  each  class  of  cases,  by  separate  acts' 
of  parliament ;  besides  that  amidst  the  rapid 
improvements  of  the  age,  which  would  !>ecome 
still  more  rapid  by  better  local  organization,  no 
constitution  could  in  numerous  instances  be 
long  applicable  Without  some  change.  I  would 
therefore  suggest  a  permanent  Board  of  Com- 
missioners under  a  general  act  of  parliament, 
empowering  them  to  frame  or  authorize,  within 
certain  rules,  constitutions  for  all  parishes  ac- 
cording to  the  circumstances  of  each,  such  con- 
stitutions to  be  altered  from  time  to  time  as 
expediency  should  require.  It  seems  to  have 
been  a  universal  oversight,  with  the  founders 
of  empires  and  with  great  legislators,  to  have 
made  no  provision  for  the  change  of  circum- 
stances their  wise  institutions  were  sure  to  pro- 
duce, and  baneful  have  been  the  consequences 
to  mankind.  The  difference  in  the  size  of 
parishes  I  think  very  desirable,  as  affording 
varied  scope  for  intelligence  and  exertion.  At 
the  same  time  there  may  be  some  so  small  as 
to  require  consolidation,  at  least  for  certain 
purposes ;  and  others  so  large,  and  possessing 
such  different  interests,  as  to  make  division 
expedient. 

There  are  three  principal  points  to  be  attended 
to  in  parish  government— subdivision  according 
to  extent  and  population — election  of  officers 
— and  their  powers.  Division  is  in  all  things  es- 
sential to  order,and  every  parish  too  extensive  or 
populous  for  individual  superintendence,  ought 
to  be  divided  into  wards,  over  each  of  which  a 
warden  annually  elected  by  the  rate  payers  of 
the  ward,  or  of  the  parish,  according  "to  cir- 
cumstances, should  preside.  It  should  never 
be  forgotten,  that  it  is  indispensable  to  every 
well-regulated  community  that  there  should  be 
no  part  of  it  with  which  some  individual  super- 
intendent should  not  be  thoroughly  acquainted: 
In  parishes  requiring  no  subdivision,  the  rate 
payers  should  annually  elect  a  certain  number 
of  governors.  In  parishes  containing  few  sub- 
divisions, the  wardens  and  a  sufficient  number 
elected  in  addition,  should  be  governors,  and 
where  the  wardens  were  numerous  enough, 
they  alone.  In  every  parish  there  should  be  a 
principal,  and  his  deputy  chosen  from  amongst 
the  governors  by  themselves. 

With  respect  to  the  powers  of  the  govern- 
ors, they  should  have  those  of  peace  officers, 
and  each  warden  should  have  a  subwarden  and 
the  requisite  number  of  assistant  constables, 
elected  in  the  same  manner  as  himself.  When 
fit  persons  could  be  found,  a  certain  portion  of 
the  governors,  to  be  elected  amongst  them- 
selves, should  be  magistrates  within  the  parish. 
All  the  ancient  officers  of  England  from  the 
sheriff  downwards,  are  supposed  to  have  a  com- 
munity of  interest  with  those  over  whom  they 
are  placed — the  only  principle  for  a  free  coun- 
try. In  the  acts  of  parliament  relating  Co  the 
management  of  the  poor  from  Elizabeth's  time 
to  that  of  George  the  First,  magisterial  acts  are 
directed  to  be  done  by  magistrates  "residing  in 
or  near  the  parish/'  and  to  the  non-observance 
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of  that  direction  may  be  attributed  a  great  deal ' 
of  the  inal-administration  of  the  poor  laws. 
The  governors  should  further  have  the  power 
of  enforcing  the  laws,  of  prosecuting  such 
felonies  or  misdemeanors  committed  within 
their  parish  as  to  them  should  seem  meet,  of 
holding  a  court  of  requests,  of  abating  and  fin- 
ing for  nuisances,  "of  inquiring  of/'  to  use 
Lord  Bacon's  words  respecting  the  jurisdiction 
of  the  court  leet,  "  punishing-  and  removing  all 
things  that  may  hurt  or  grieve  the  people  in 
their  health,  quiet  and  welfare,"  of  managing 
the  poor  and  the  highways,  of  providing  school- 
houses  and  savings  banks,  ot  making  drains, 
public  walks,  bathing  places,  and  any  other 
improvements  for  the  common  good,  and  of 
raising  rates  within  certain  limits  for  carrying 
the  above  objects  into  effect. 

Were  parishes  properly  constituted,  it  can 
scarcely  be  doubted  but  that  the  love  of  dis- 
tinction and  of  rule,  the  hope  of  further  advance- 
ment, and  the  desire  of  doing  good,  would  be 
sufficient  to  induce  the  best  qualified  to  seek 
office ;  and  as  the  electors  would  come  much 
into  immediate  contact  with  the  objects  of  their 
choice,  they  would  most  likely,  at  least  after  a 
little  experience,  be  more  careful  and  discri- 
minating than  electors  under  other  circum- 
stances frequently  are.  Popularity-hunters, 
mob-flatterers,  adventurers,  and  jobbers,  would 
be  too  nearly  in  view  long  to  escape  detection. 

We  think  it  useful,  without  pledging 
ourselves  to  any  specific  modes  of  legal 
leform,  thus  to  put  our  readers  in  posses- 
sion of  the  plans  which  are,  from  time  to 
time,  brought  forward;  and  when  they 
come  before  Parliament,  we  shall  be  pre- 
pared to  discuss  their  claims  to  support* 


THE  GENERAL  REGISTRY 
QUESTION. 


Wb  shall  very  shortly  resume  our  consi- 
deration of  the  Report  of  the  Real  Property 
Commissioners  on  a  General  Registry* — cer- 
tainly a  work  of  great  importance,  with 
reference  to  all  stages  of  the  question.  For 
the  present,  we  can  only  call  our  readers' 
attention  to  the  notice  given  by  Mr. 
Brougham  for  bringing  in  the  Bill  on  the 
5th  of  March  next.  We  have  reason  to 
think  that  it  will  be  postponed,  probably 
until  after  Easter.  We  believe  that  consi- 
derable exertions  have  been  made  to  bring 
over  Members  to  support  it;  we  have, 
however,  no  expectation  that  it  will  pass  :v 
at  any  rate,  we  shall  be  on  the  look  out  for 
any  new  feature  wLich  may  appear,  either 
in  Parliament  or  elsewhere ;  but  the  sub- 

*  Printed  in  an  Appendix  to  the  present  Vo- 
lume, 


ject,  as  it  stands,  is  nearly  exhausted ;  and 
in  our  preceding  Volumes,  a  mine  of  facts 
and  arguments  is  to  be  found.  We  may 
ask,  however,  where  are  the  petitions  in  its 
favor,  and  how  many  have  been  presented 
against  it  ? 

We  add  some  remarks  from  a  correspon- 
dent. 


GENERAL  REGISTRY. — PRESUMED  SURREN- 
DER OF  TERMS. 

It  U  stated  at  page  173,  that  the  cases  of 
Doe,  d.  Blacknell,  v.  Plowman,  2  B.  &  Ad. 
573;.  and  Day  v.  William*,  2  C  &  J.  460, 
have  distinctly  overruled  the  former  cases  in 
favour  of  the  presumption  of  surrenders  of 
terms.  —  Not  so  distinctly,  I  think.  Some 
conveyancers  treat  forty  as  the  minimum, 
and  sixty  years  as  the  maximum  period, 
after  which,  even  where  a  term  has  been 
expressly  assigned  to  attend  the  inheritance, 
and  not  subsequently  noticed  within  that 
period,  they  may  presume  a  surrender.— 
There  can  be  no  doubt,  that  the  recent  Real 
Property  Statutes  will  have  the  effect  of  limit- 
ing, rather  than  extending,  the  last  mentioned 
periods. 

A  General  Registry,  in  my  view  of  the  Ques- 
tion, will  be  a  great  evil.  It  really  sometimes 
happens,  that  great  hardships  take  place,  which 
a  registry  would  prevent ;  and  hence  the  mea* 
sure  is  supported.  These  are  principally  ow- 
ing to  settlements  in  contemplation  of  mar- 
riage, and  to  outstanding  terms ;  but  is  there 
any  reason  to  contend  for  a  registry  when  sim- 
ple plans  would  remedy  the  evils  here  alluded 
to  ?  We  rarely  hear  of  the  suppression  of 
settlements,  where  due  diligence  hue  been  em- 
ployed ;  and  indeed,  many  of  the  evils  which 
a  registry  proposes  to  cure,  are  the  conse- 
quences of  neglect,  or  of  gross  negligence ; 
and  at  once,  I  shall,  without  hesitation,  impute 
the  case  mentioned  by  W.  B.  J.  p.  £01,  to 
such  a  source,  taking  it  for  granted  that  the 
case  was  a  real  one.  We  must  presume  that 
client's  adviser  never  saw  the  deeds,  nor  en* 
quired  after  them;  therefore,  I  should  say, 
punish  him  for  it,  and  all  such  like,  severely. 

If  I  were  to  buy  part  of  an  estate,  the  origi- 
nal deeds  being  left  with  the  vendor,  of  course 
I  should  take  care  to  indorse  a  memorandum 
of  my  conveyance  on  the  conveyance  retained 
by  the  vendor :  and  it  is  the  duty  of  every 
practitioner,  in  preparing  settlements  before 
marriage,  also  to  take  care  that  a  memoran- 
dum thereof  is  made  on  the  previous  deeds. 

A  gentleman  concerned  in  the  negotiation 
for  a  loan  a  short  time  since,  on  behalf  of  the 
mortgagee,  put  the  question  to  the  solicitors 
of  the  mortgagor,  respectable  men,  whether 
their  client,  on  his  marriage,  had  executed  a 
settlement.  They  were  not  aware  of  any  them- 
selves. This  answer  of  course  was  not  satin- 
factory;  and  the  question  was  then  put  by 
them  to  their  client,  which  be  could  not  satis- 
factorily answer.    He  said  he  believed  he  had 
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executed  something,  but  was  not  sure;  nor 
could  he  describe  the  nature  of  it,  IF  any  exist- 
ed, although  an  intelligent  man.  It  turned 
out,  after  some  delay,  that  an  instrument  had 
been  prepared  by  the  solicitors,  to  the  father 
of  the  laay,  in  contemplation  of  the  marriage. 
It  was  a  bond ;  whereby  the  husband  secured 
an  annual  sum  to  his  wife,  after  his  death, 
which  of  course  could  not  affect  the  estates  to 
be  conveyed  to  the  mortgagees ;  and  the  soli- 
citors who  prepared  the  bond,  undertook  that 
no  settlement  was  made  on  the  marriage.  I 
mention  this  circumstance  to  shew  that  <(ue  di- 
ligence was  used  on  the  part  of  the  mortgagees; 
and  how  simple  and  useful  would  it  be  to  have 
a  record  for  memorials  of  settlements,  the 
same  as  annuities,  leaving  it,  nevertheless,  en- 
tirely optional  for  parties  to  register ;  and  at 
the  same  time  to  provide,  that  where  the  party 
subsequently  dealing  with  the  estate,  could  not 
be  fixed  with  notice  on  record,  or  otherwise,  he 
should  not  be  postponed  to  the  objects  taking 
under  the  settlement. 

In  every  commercial  town,  resort  is  fre- 
quently had  to  the  security  of  equitable  lien, 
which  is  an  extremely  expeditious  and  com- 
modious plan.  A  sudden  and  heavy  pressure, 
falling  upon  a  first-rate  house  (not  a  banking- 
house),  in  a  large  commercial  town,  it  was  im- 
diately  relieved,  by  a  loan  of  no  ordinary 
amount,  on  a  deposit  of  deeds  ;  and  had  they 
not  been  so  relieved,  bankruptcy  would  have 
immediately  followed,  with  all  its  recklessness, 
in  various  forms ;  though  the  house  was  suffi- 
ciently stable.  It  soon  afterwards  repaid  the 
loan.  Some  people  say,  this  is  by  no  means 
an  eligible  security.  With  honorable  men,  I 
say,  there  is  as  good  a  security  as  a  regular 
mortgage  in  fee  would  give ;  and  five-sixths  of 
the  commercial  men  of  the  British  nation, 
we  may  call  honourable  men ;  and  supposing 
the  other  one-sixth  to  be  unprincipled,  not 
one  in  five  hundred  of  that  one-sixth  could 
take  any  great  advantage,  and  that  generally 
must  be  with  an  unprincipled  one  also;  for 
what  could  they  do  without  their  deeds  ?  And 
suppose  bankruptcy  or  insolvency  happened  to 
some,  would  the  equitable  mortgagee  be  in  a 
worse  situation  by  those  events?  No.  And 
are  we  then,  by  an  expensive  registry,  devised 
for  the  purpose  of  creating  births  for  swarming 
dependents,  to  be  robbed  of  our  deeds,  and 
prevented  raising  a  loan  on  an  emergency? 

HARP0CRATC8. 
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ANALY8IS  OP  A  BILL  TO  11BGULATB  THE  OF- 
FICE OF,  AND  BIODE  OF  ELECTING  COUNTY 
CORONERS. 

1 .  58  O.  3.  95.    Repealed. 

2.  The  present  act  to  commence  Uan.  1835. 

3.  The  Justice*  of  the  Peace  in  their  res- 
pective counties,  etc,  ia  some  one  of  their 


General  or  Adjourned  Quarter  Sessions  after 
the  passing  of  the  act,  and  before  the  said 
1st  day  uf  January  t  to  divide  their  respective 
counties  into  such  convenient  districts  or  divi- 
sions as  to  a  majority  of  such  Justices  in  such 
sessions  assembled  shall  seem  most  calculated 
to  carry  the  purposes  of  this  act  into  effect, 
according  to  the  number  of  coroners  in  each 
county  respectively,  and  with  a  due  regard  to 
the  extent  of  the  population  and  to  the  hazard- 
ous nature  of  the  prevailing  employments  in 
the  various  parts  or  the  same ;  and  that  they 
shall  also  affix  to  each  of  such  divisions  or  dis- 
tricts the  name  of  some  principal  or  conve- 
nient parish,  township,  or  place  within  the 
same. 

4.  That  the  said  Justices  shall  appoint  one 
of  the  coroners  of  their  respective  counties  to 
be  the  coroner  for  each  of  the  divisions  or  dis- 
tricts to  be  formed  under  the  authority  of  this 
act ;  and  upon  death  or  removal,  his  succes- 
sor shall  be  elected  to  the  office  of  county 
coroner,  and  exercise  the  said  office  accord- 
ing to  the  provision  of  this  act :  provided  that 
nothing  in  this  act  shall  extend  to  affect  the 
residence  of  any  coroner  who  shall  have  been 
elected  otherwise  than  under  the  authority  of 
this  act,  although  such  residence  may  not  be 
within  the  district  to  which  he  may  be  appoint- 
ed by  virtue  of  this  act,  or  to  alter  the  usual  and 
appointed  sums  of  money  which  are  by  the  au- 
thority of  any  existing  act  of  Parliament,  or 
otherwise,  usually  paid  for  the  fees  and  ex- 
penses of  such  last-mentioned  coroner. 

5.  A  list  of  places  in  each  district  to  be 
made. 

6.  The  Justices  of  the  Peace  to  allow  to  all 
coroners  to  be  elected  under  the  authority  of 
this  act,  their  usual  and  appointed  fees  and 
charges  for  all  inquests  taken  ont  of  their  res- 
pective districts  for  which  they  shall  have  been 
chosen  to  act  as  coroners,  whenever  such  coro- 
ners shall  have  been  duly  called  upon  to  hold 
such  inquests,  and  shall  have  holden  the  same 
during  the  absence  or  illness  of  the  coroner  for 
the  district  in  which  such  inquest  shall  have 
sat,  or  for  other  good  and  sufficient  cause 
shown  :  provided  that  no  charges  shall  be  al- 
lowed to  any  coroner  acting  under  the  autho- 
rity of  this  act,  for  any  expenses  of  travelling 
for  the  purpose  of  acting  as  coroner  within  the 
district  or  division  for  which  he  shall  have 
been  elected  to  act,  except  for  such  number 
of  miles  as  he  shall  have  travelled  within  the 
same. 

7.  After  the  said  1st  Jan.,  upon  the  death  or 
removal  of  any  coroner  of  anv  district  or  divi- 
sion formed  under  the  authority  of  this  act,  the 
election  of  a  new  coroner  to  such  district  shall 
be  held  at  some  place  within  the  district  or 
division  in  which  he  is  to  serve  the  office  of 
coroner ;  and  that  every  person  to  be  so  elected, 
shall  be  chosen  by  and  only  by  a  majority  of 
such  persons  residing  within  such  district  or 
division  as  shall  at  the  time  of  such  election  be 
duly  qualified  to  vote  at  the  election  of  knights 
of  the  shire  for  the  county  wherein  such  district 
or  division  is  situate. 

8.  Coronars  may  apply  to. a  magistrate  to 
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compel  attendance  of  jurors,  with  power  to  in* 
flict  fines  for  non-attendance* 

9.  The  sheriff  to  hold  a  special  county  court 
for  the  election.  If  election  not  determined  on 
the  view,  then  to  proceed  to  take  a  poll.  Com- 
mencement and  duration  of  poll — two  days, 
from  9  till  5. 

10.  Poll  clerks  to  be  appointed  and  sworn, 
and  inspector  of  poll  clerk.  The  electors  to 
be  sworn. 

11.  Punishment  for  perjury. 

12.  Expenses  of  sheriff,  &c.  to  be  paid  by  the 
candidates. 

13.  Coroner  incapacitated  from  acting  pro- 
fessionally in  prosecutions  where  he  shall  have 
sat  as  coroner  in  the  same  case. 

14.  Every  inquest  to  be  held  before  any 
coroner,  shall  be  held  in  open  court,  and  the 
evidence  of  the  witnesses  and  the  charge  and 
direction  of  the  coroner  shall  be  delivered  in, 
and  all  the  proceedings  shall  be  carried  on  in 
open  court,  save  the  deliberation  of  the  jury,  if 
they  think  fit  to  retire. 

15.  Act  not  to  extend  to  Ireland  or  Scotland. 


SELECTIONS 
FROM  CORRESPONDENCE. 
No.  XLV. 


LIMITATION   OF  ACTIONS  FOR  RENT. 

To  the  Editor  of  the  Legal  Observer. 

Mr.  Editor, — Having  been  out  of  town  till 
to-day,  I  did  not  before  see  the  last  communi- 
cation of  your  correspondent  P e,  on  the 

subject  of  the  limitation  of  actions  for  rent. 

P e  observes,  "  1st,  that  he  is  not  aware 

that  it  (the  stat.  2  &  3  Will.  4,  c.  42,)  con- 
tains any  clause  limiting  the  arrears  of  rent  to 
be  recovered :  sect.  3  limits  the  time  within 
which  the  action  must  be  brought  to  recover 
any  rent  at  all,  but  not  the  arrears  that  may 
be  recovered  in  such  action."  The  words  of 
the  section  (3)  alluded  to  are,  "  the  said  ac- 
tions of  debt  for  rent  upon  any  indenture  of 
demise,  or  covenant  or  debt,  or  any  bond,  or 
other  specialty,  &c.  within  ten  years  after  the 
end  oi  the  present  session,  or  within  twenty 
years  after  the  cause  of  such  action  or  suits, 
but  not  after." 

It  is  almost  unnecessary  to  offer  any  remarks 
on  the  words  above  quoted,  or  upon  the  opinion 
of  your  correspondent,  that  this  exception 
does  not  limit  the  arrears  of  rent  to  be 
recovered. 

I  presume  it  is  to  be  admitted,  that  all 
rent,  which  has  become  due  and  is  unpaid,  is 
rent  in  arrear ;  and  that  for  such  rent  a  cause 
of  action  arises.  When  therefore  the  statute 
enacts,  that  actions  shall  be  brought  within 
twenty  years  (I  omit  the  other  period  to  prevent 
confusion)  after  the  cause  pi  action,  does  it 
not  limit  the  arrears  of  rent  which  may  be 


recovered,  viz.  twenty  years  arrears,  and  not 
twenty-two  or  twenty-five  years  ? 

With  respect  to  the  dictum  of  your  corres- 
pondent, that  no  more  than  six  years  rent, 
whether  reserved  by  deed  or  not,  can  now  be 
recovered  in  any  action : — I  would  merely  ob- 
serve, that  even  supposing  your  correspon- 
dent correct  in  his  interpretation  of  the  stat. 
3  &  4  Will.  4,  c.  27,  and  that  the  legislature 
intended  indirectly  and  by  implication  to  place 
simple  contract  debts,  and  monies  reserved 
by  specialty  on  the  same  footing,  (which  to 
me  is  incredible)  yet,  as  the  law  amendment 
act  passed  subsequently,  its  provisions,  if  they 
are  inconsistent  with  those  of  the  previously 
passed  statute,  must  prevail.  Prior. 


ELECTION  LAW.— CORPORATIONS  AGGREGATE. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

Corporations  sole  may  vote  for  a  member  of 
Parliament;  but  whether  corporations  aggre- 
gate can  or  cannot  vote  as  a  corporation,  does 
not  appear  ever  to  have  come  under  the  consi- 
deration of  the  Courts. 

It  would  seem  that  corporations  aggregate 
cannot  vote,  as  the  act  of  voting  is  a  personal 
act,  and  all  the  old  acts,  as  well  as  the  Reform 
Act,  speak  of  male  persons  only  as  being  en- 
titled to  vote.  Independent  of  this,  oaths  may 
be,  and  very  often  are,  required  to  be  taken 
by  the  elector,  and  a  corporation  aggregate 
cannot  take  an  oath.  Nor  does  it  seem  pos- 
sible for  a  corporation  aggregate  to  vote  by 
deputy,  (their  secretary  for  instance)  as  voting 
by  proxy  is  out  of  the  question. 

The  question  whether  an  individual  member 
of  a  corporation  can  vote  in  respect  of  lands 
of  which  the  corporation  is  seised,  has  re- 
peatedly come  under  consideration.  It  has 
keen  decided  that  a  master  of  the  Westminster 
School,  who  was  appointed  by  the  dean  and 
chapter,  and  thus  became  a  member  of  the 
corporation,  who  received  a  stipend,  and  waa 
also  entitled  ex  officio  to  a  house,  part  of  the 
corporate  estates,  could  not  vote.  See  2  Peck- 
well,  113. 

But  in  some  public  companies  (the  New 
River  Company,  for  instance,)  the  shares  are 
deemed  real  property,  and  the  proprietors  have 
a  vote  in  respect  or  each  share.  In  most  of 
the  acts  of  parliament,  however,  incorporating 
public  companies,  the  shares  are  declared 
personal  property ;  and  where  this  is -the  case, 
there  does  not  appear  to  be  any  question  that 
no  proprietor  can  vote. 

The  same  difficulties  which  arise  to  prevent 
corporations  aggregate  from  voting  in  respect 
of  real  property,  of  which  the  corporation  is 
seised,  for  a  knight  of  the  shire,  seem  to  exist 
with  reference  to  their  voting  in  respect  of  oc- 
cupancy for  a  burgess. 
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ON  THE  NEW  BANKRUPTCY 
COURT  BILL. 


This  Bill  purports  to  direct  an  investment 
of  the  money  of  the  suitors  in  bankruptcy 
(which  one  would  think  it  was  the  duty  of 
the  Court  and  official  assignees  to  keep  al- 
ways invested  for  the  benefit  of  those  to 
whom  it  belongs),  in  order  to  make  interest, 
to  be  applied,  without  responsibility  to  Par- 
liament, in  paying  the  Judges,  &c.  of  the 
Court.  There  is  some  propriety  (on  the 
present  system)  in  taking  part  of  the  old 
and  dead  fund  of  the  Court  of  Chancery  for 
the  expenses  of  that  Court ;  but  what  jus- 
tice is  there  in  laying  out  the  current  mo- 
ney of  creditors  (paid  in  only  yesterday, 
and  of  which  the  owners  are  present  and  at 
hand)  for  any  one's  benefit  but  theirs  ?  It 
seems  a  curious  plan  of  relieving  them,  by 
fixing  fees  and  charges,  and  then,  not  only 
taxing  the  creditors  with  a  per  centage  to 
official  assignees  for  managing  their  money, 
whether  they  will  or  not,  but  putting  the 
very  money  out,  and  abstracting  the  in- 
terest. It  is  true  that  this  will  not  prevent 
assignees,  whose  attention  is  directed  to  the 
matter,  from  laying  out  their  money  them- 
selves ;  but  why  should  not  this  be  a  gene- 
ral rule  of  the  official  assignees'  duty  ?  and 
why  should  he  be  allowed  to  lie  by,  and 
only  invest  when  required,  while  the  higher 
authorities  are  to  be  on  the  alert,  and  lay 
out  all  that  he  leaves  unemployed  for  public 
purposes? 

The  truth  is  that,  as  regards  both  Chan- 
cery, Exchequer,  and  Bankruptcy  money, 
the  honest,  correct,  parliamentary,  and 
constitutional  course  would  be,  that  all  mo- 
ney paid  in  should  go  to  the  Treasury  of  the 
country,  and  bear  interest  on  the  public 
books  at  a  fair  rate  of  interest,  thus  forming 
a  peculiar  and  distinct  stock  or  debt,  the 
specific,  money  being  paid  out  again  when 
wanted.  Thus  an  end  would  be  put  to  the 
buying  and  selling  of  stock,  brokerage* 
fluctuation,  dead  money,  &c.  The  salaries 
of  the  Judges,  &c.  would  then  be  voted  by 
Parliament  regularly ;  every  suitor's  money 
would  bear  a  regular  interest,  without  fluc- 
tuation by  rise  or  fall  of  funds  or  Exchequer 
bills;  and  all  savings  would  go,  as  they 
ought,  to  the  credit  of  the  purse  of  the 
nation. 

Allow  me  to  enquire  also,  what  the  clause 
for  paying  the  expenses  of  the  act  means  ? 
Are  not  these  bills  public  measures,  con- 
ducted by  the  Treasury?  Is  the  Bank- 
ruptcy Court  a  private  suitor  to  Parliament, 
soliciting  a  bill  for  its  particular  interests, 


and  employing  its   own   professional   ad- 
visers ? 

One  thing  seems  clear,  that  the  Court's 
expenses  (which  there  is  power  given  to 
the  bill  to  increase,  by  employing  more 
clerks)  exceed  the  representations  and  cal- 
culations originally  made ;  and  that  a  ge- 
neral, sweeping  power  is  sought,  to  tax  the 
suitors,  by  using  their  money  to  make  up 
the  deficiency,  instead  of  either  reducing 
the  establishment,  or  raising  fees  adequate, 
to  its  support,  and  carrying  any  profit  that 
caxi  fairly  be  made  of  the  suitors'  money  to 
the  public  account. 

P.  S.  T. 


PARLIAMENTARY  RETURNS. 


CHANCERY   BUSINESS. 


The  following  is  an  account,  abridged  from 
the  Return  to  the  House  of  Commons,  of  the 
business  decided  in  the  Court  of  Chancery 
during  the  last  three  years. 


Lord 

Vice 

Mattel  of 

Chancellor. 

Chancellor. 

the  Hulls. 

Causes               32 

931 

1790 

Re-hearings         6 

11 

• 

23 

Appeals            181 

— 

— 

Pleas                    1 

42 

— 

Demurrers           6 

121 

-** 

Exceptions         79 

136 

&7 

Further  Di-  \       , 
rections    J 

264 

1188 

Cause  Petitions2S4 

3632 

4!>39 

Special  Mo-  ) 

tionscon->  346 

1838 

— 

tested       } 

SUPERIOR 

COURTS. 

Eortr  C!>*urrUar'*  Cattrt 

PRACTICE. — ORDERS  OF  COURSE  ON  PETjTiON. 

This  Court  hi*  power  to  discharge  on  mmtfam 
an  order  of  course  made  on  petition  #t  the 
Rolls,  for  referring  a  solicitor's  lilt  for 
taxation, 

A  motion  was  made  to  discharge  an  onlerof 
course,  made  upon  petition  to  the  Master  of 
the  Rolls, for  referring  to  the  Master  a  solicitor's 
bill  of  costs  for  taxation.  Two  objections  were 
made  to  the  motion:— First*  that  this  Court 
could  not  discharge  on  motion  an  order  made 
by  the  Master  of  the  Rolls  on  petition  .-—Se- 
condly, that  this  Court  could  not  discharge  an 
order  of  course  made  at  the  Rolls,  but  that  the 
application  to  discharge  it  ought  to  be  made 
at  the  Rolls,  and  then,  if  the  order  was  made 
adverse,  the  course  was  to  come  here  by  ap- 
peal to  reverse  it.     These  objections  were 
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raised  by  Mr.  Betkell,  and  the  matter  stood 
over  for  inquiry  as  to  the  practice. 

Mr.  Pepys  and  Mr.  Dixon,  on  a  subsequent 
day,  renewed  the  motion ;  and  in  support  of 
it  they  cited  two  cases,  in  one  of  which,  viz. 
Bishop  v.  FPiLU.*  Lord  Hardtriche  said,  "  it 
is  not  the  course  of  the  Court  to  move  to  dis- 
charge those  orders  on  petition  made  on  hear- 
ing counsel  on  both  sides.  On  petition  ex  parte 
indeed,  it  is  done  every  day."  The  present 
oader  was  made  on  petition  ex  parte,  and,  in- 
pependent  of  the  authority  of  Lord  Hard- 
uncke,  in  the  case  cited,  it  was  the  constant 
and  notorious  practice  of  this  Court  to  dis- 
charge such  orders.  The  objection  was  never 
heard  of  before  this.  The  other  case  is  Clin- 
ton v.  Pardon  fi  which  is  very  like  the  present 
case :  an  order  being  there  made  on  petition 
at  the  Rolls  for  refusing  an  attorney's  bill  for 
taxation,  it  was  discharged  on  motion  by  Lord 
Eldon. 

Mr.  Bet  hell. — Lord  Eldon* s  attention  was 
not  called  to  the  point  in  that  case.  The  ob- 
ject of  contention  there  was  on  another  point. 
As  to  the  case  decided  by  Lord  fJardtriche, 
that  is  an  authority  against  this  motion.  Lord 
Hardwicke  there  added  to  what  is  already 
cited  to  the  Court — "  I  do  not  say  there  may 
pot  be  such  a  case,  but  I  know  no  instance  of 
it  where  made  by  the  Lord  Chancellor.  How 
it  is  when  made  by  the  Master  of  the  Rolls,  1 
know  not."  The  Court  is  to  bear  in  mind  that 
this  was  an  order  to  refer  a  solicitor's  bill  for 
taxation,  and  that  the  Master  of  the  Rolls  has 
original  jurisdiction.  The  objection  to  the 
motion  is  confined  to  the  facts :  a  motion  of 
this  sort  should  be  discharged  in  the  same  re- 
corded authority  on  which  it  is  made. 

The  Lord  Chancellor  postponed  his  judg- 
ment, saying,  be  would  confer  with  the  Master 
of  the  Rolls  and  Vice  Chancellor  on  the  point 
of  practice.  On  a  subsequent  day,  his  Lord- 
ship said,  the  order  made  in  Bishop  v.  fViUis 


did  not  apply  to  this  case.  In  the-  case  of 
Clinton  v.  Pardon,  the  order  was  obtained  on 
the  suppression  of  the  fact  that  the  former  or- 
der  was  obtained  on  petition.  His  Lordship 
found  a  case  in  Mr.  Swanston's  Reports,  (vol. 
1,  p.  194,  in  the  notes,)  in  which  an  order  of 
course  obtained  on  petition  at  the  Rolls,  for 
time  to  plead,  answer,  or  demur,  after  de- 
murrer overruled,  was  discharged  on  motion 
by  Lord  Eldon,  who  held  that  there  should  be 
a  special  application  to  obtain  time  to  an- 
swer after  demurrer.  This  was  in  the  way  of 
appeal  from  an  order  made  of  course  j  there 
was  every  reason  for  making  such  appeals  to 
the  Court,  which  granted  the  order  or  course ; 
hut  still  the  Master  of  the  Rolls  and  the  Pice- 
Chancellor  agreed  with  his  Lordship,  that 
there  is  authority  in  this  Court  to  hear  and 
determine  such  orders,  even  made  on  petition 
and  not  on  motion.  Although  they  all  agreed 
that  the  jurisdiction  was  so,  still  they  came  to 
the  understanding  that  it  was  inconvenient  to  ex- 
ercise it ;  but  they  doubted  whether  they  should 

a2  Ves.  sen.  112. 
*  1  Turn.  &  Russ.  301. 


make  a  rule  to  that  effect.  The  unfrequency 
of  such  motions  shewed  that  the  Bar  had  the 
same  view  of  it  that  the  Judges  of  the  Court 
had  entertained.  His  Lordship  was  ready  to 
hear  the  motion. 

Eastwood  v.   Glenton,  at  Westminster  and 
Lincoln's 'Inn,  February,  1834. 


Cguttn  <£rrf>equrr. 

PRACTICE.— COSTS. 

//  it  irregular  to  issue  a  subpoena  fbr  payment 
of  costs  of  a  co-defendant,  which  are  or* 
dered  by  the  decree  in  the  cause  to  be  paid. 

Mr.  fFakefield  moved  to  set  aside,  on  the 
ground  of  irregularity,  a  subpoena,  calling  up- 
on the  defendant  to  pay  a  sum  of  777/-  16#.  9d. 
the  amount  of  a  bill  of  costs,  paid  by  the  plain- 
tiff to  Mr.  Philip  Taylor,  a  defendant,  as 
against  whom  the  bill  was  dismissed  with  costs. 
When  the  decree  in  the  cause  was  pronounced, 
it  was  thereby  ordered,  that  the  costs  of  Taylor 
should  be  taxed  forthwith,  and  paid  by  the  plain- 
tiff, and  that  as  soon  as  they  were  so  paid,  they 
should  be  repaid  to  him  by  the  defendant  Att- 
wood ;  that  was  the  usual  course.  The  plaintiff, 
after  paying  the  costs,  issued  a  subpoena,  calling 
upon  Mr.  Attwood  to  repay  the  amount  to  him. 
Tne  irregularity  was  the  calling  on  the  defen- 
dant to  repay  costs  by  a  writ  of  subpoena,  when 
such  repayment  was  distinctly  provided  for  by 
the  decree  in  the  cause.  The  clerk  in  the 
Seal  Office  would  not  have  sealed  the  writ,  if 
he  had  been  aware  of  the  circumstances. 

The  Lord  Chief  Baron. — Undoubtedly,  if 
the  decree  ordered  that  a  sum  should  be  paid, 
such  payment  should  only  be  enforced  under 
that  decree.  I  do  not  see  why  that  part  of  the 
decree,  which  relates  to  the  payment  of  costs, 
should  be  understood  differently  from  any 
other  part  relating  to  any  other  description  of 
payment. 

Mr.  fPigram,  for  the  plaintiff. — The  question 
is,  whether  these  costs  are  not  part  of  the  plain- 
tiff's costs ;  and  if  so,  whether  they  ought  not 
to  be  recovered  in  the  usual  way ;  the  prac- 
tice of  the  Court  was  favourable  to  the  course 
adopted. 

The  Lord  Chief  Baron. — Was  the  question 
raised  in  that  case,  he  should  be  glad  to  know 
what  the  practice  of  the  Court  was. 

Mr.  Wigram  was  not  aware  the  question 
was  raised.  The  opinion  of  the  Master  was, 
that  the  regular  course  was  to  proceed  by  sub- 
porno.  In  the  Court  of  Chancery,  the  practice 
was  to  issue  a  writ  of  subpoena  in  such  cases. 

The  Lord  Chief  Baron. — Let  a  certificate  be 
procured  from  such  of  the  officers  of  this 
Court  as  were  not  engaged  in  the  cause,  as  to 
the  practice  of  this  Court  in  such  cases. 
Should  there  be  no  precedent  here,  I  shall  en- 
quire what  is  the  practice  of  the  Court  of 
Chancery,  and  I  will  adopt  it  in  this  Court. 
Let  all  proceedings  in  the  case  be  stayed  in  the 
meantime. 

That  certificate  was  produced  on  a  subse- 
quent day.  It  stated  that  the  course  adopted 
in  this  case  was  not  in  strict  accordance  with 
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the  practice  in  Chancery;  bat  to  the  certificate 
was  appended  an  opinion  of  the  officer,  that 
the  terms  in  the  decree  justified  the  departure 
complained  of. 

Mr.  fPakefield,  insisted  that  the  certificate 
was  favourable  to  his  application ;  and  as  his 
Lordship  did  not  refer  the  matter  to  the  clerks 
in  Chancery  for  the  construction  of  his  own 
decree,  he  trusted  that  the  addendum  to  their 
certificate  would  not  be  attended  to. 

Mr.  IVigram,  having  been  heard  on  the 
other  side,  the  Lord  Chief  Baron,  having  taken 
time  to  consider  the  matter,  pronounced  his 
decision  on  the  next  day.  His  opinion  was, 
that  the  course  adopted  by  the  plaintiff  was 
not  regular,  and  consequently,  the  subpoena 
should  be  set  aside.  The  plaintiff  was  only  to 
have  the  costs  in  question  from  the  defendant, 
on  his  shewing  that  he  had  paid  them  to  Phi- 
lip Taylor ;  and  as  there  was  no  matter  on  the 
record  to  shew  that  they  had  been  so  paid,  he 
could  not  allow  such  a  summary  proceeding 
as  that  of  attachment,  in  the  face  of  so  palpa- 
ble a  blot  in  the  proceedings.  The  subpeena 
must  be  set  aside  for  irregularity 

Mr.  Wigram. — Your  Lordship  does  not  of 
course  decide  against  our  right  to  recover 
these  costs  by  separate  subpeena. 

Lord  Lynahurst.— Certainly  not ;  I  only  de- 
cide that  your  course  in  issuing  a  subpeena 
without  fulfilling  the  requisite  forms,  was  irre- 
gular. 

Mr.  Wakefield. — Of  course  my  client  is  to 
have  the  costs  of  his  application. 

Lttrd  Lyndhurst. — Certainly :  irregularity  in 
proceedings  always  subjects  the  party  to  costs. 

Small  v,  Attwood,  at  Westminster,  Novem- 
ber 14th,  1833;  and  at  Gray's  Inn,  January 
16th  &  17th,  1834. 


Crcfpnuer  of  fHeotf. 

INDORSEMENT. — STAT  OF  PROCEEDINGS. — 
LACHES. — PARTICULARS. 

The  plaintiff  should  indorse  on  his  process 
the  real  amount  of  the  sum  he  claims. 

In  this  case  a  rule  nisi  was  obtained  to  set 
aside  the  interlocutory  judgment  which  had 
been  signed.  The  defendants  had  been  served 
with  a  writ  indorsed  for  20/.  1*.  6d.  and  interest, 
debt,  and  21.  1 5s.  costs,  to  which  he  appeared. 
When  the  declaration  was  delivered,  toe  par- 
ticulars of  demand  claimed  only  12/.  1*.  6d. 
The  affidavit  stated,  that  if  the  defendant  had 
known  that  the  real  debt  was  only  12/.  I*.  6d. 
he  should  not  have  entered  an  appearance,  but 
paid  the  money. 

On  showing  cause,  it  was  stated  upon  an 
an  affidavit,  that  the  plaintiff  held  two  bills  of 
exchange,  accepted  by  the  defendant,  one  for 
20/.  and  another  for  12/. ;  that  the  12/.  bill  was 
the  one  on  which  the  plaintiff  was  suing.  But 
it  was  contended  that  the  application  was  too 
late.  The  appearance  was  on  August  26th, 
and  the  declaration  was  delivered  on  the  20th 
of  October,  with  a  rule  to  plead ;  since  then  a 


plea  had  been  demanded,  judgment  signed, 
and  a  rule  given  to  compute.  There  was  a 
mistake  about  the  bilk,  and  if  the  defendant 
was  misled,  he  should  have  given  some  inti- 
mation of  it ;  but  he  never  did  so.  The  appli- 
cation was  not  made  till  the  6th  of  November. 
The  Court  had  no  power  to  make  this  role ; 
a  writ  may  be  set  aside  if  not  properly  indors- 
ed with  all  the  necessary  particulars,  and  if 
less  was  due,  it  might  have  been  tendered. 
The  effect  of  this  motion,  to  set  aside  all  the 
proceedings,  will  be  to  saddle  the  plaintiff  with 
all  the  costs. 

In  support  of  the  rule,  it  was  contended 
judgment  was  not  signed  till  the  5th  of  No- 
vember. It  was  not  sworn  that  there  was  a 
mistake  about  the  bills ;  it  was  not  even  sworn 
that  the  20/.  bill  is  due ;  and  \s.  6dL  is  added 
for  noting,  not  being  recoverable.  That  made 
the  debt  above  20/.,  and  prevented  an  applica- 
tion to  have  the  cause  tried  before  the  sheriff. 
The  real  debt  ought  to  have  been  indorsed, 
otherwise  the  defendant  may  be  misled,  as  he 
swears  he  was :  he  ought  therefore  to  be  re- 
lieved from  all  the  costs  except  tho*e  of  the 
writ. 

Bay  ley,  B.— Where  a  wrong  sun*  b  indors- 
ed on  a  writ,  it  does  not  give  the  party  an  op- 
portunity of  paying  the  debt  within  eight  days 
after  the  service;  and  if  the  defendant  had 
come  to  this  Court  in  proper  time,  he  would 
have  been  allowed  to  pay  the  debt  with  the 
costs  of  the  writ  only ;  but  he  has  not  come  so 
early  as  by  the  rules  of  the  Court  he  ought  to 
have  done.    Proceedings  now  go  on  in  vaca- 
tion.   By  one  of  the  rules  it  is  ordered,  that 
"  if  the  plaintiff  omit  to  insert  in  the  writ  any 
matter  required  by  the  act,  such  writ,  &c.  may 
be  set  aside  as  irregular,  upon  application  to 
the  Court,  or  to  any  Judge.'*    That  rule  re- 
cognized the  right  to  apply  to  a  Judge,  Where 
{>roceedings  are  taken  at  the  beginning  of  the 
ong  vacation,  it  might  throw  enormous  ex- 
Eenses  on  the  other  Bide,  if  a  party  could  lie 
y  till  term.    The  defendant  ought  to  have 
applied  in  a  reasonable  time  after  the  declara- 
tion.   As  to  that,  there  is  a  rule  that  no  appli- 
cation to  set  aside  proceedings  for  irregularity 
shall  be  allowed,  unless  made  within  a  reason- 
able time,  nor  if  the  party  applying  has  taken 
a  fresh  step  after  notice  of  the  irregularity. 
The  declaration  was  delivered  on  the  24th  of 
October.    The  defendant  was  not  bound  to 
make  enquiries  before  declaration,  though  pro- 
bably he  would  have  learned  how  it  was ;  bat 
after  declaration,  if  he  had  properly  made  an 
application  to  pay  the  debt  and  the  costs  of  the 
writ,  any  Judge  would  have  granted  it.   There 
were  eight  days  before  the  term,  during  which 
he  might  have  applied  to  a  Judge :  in  term 
eight  days  would  have  been  full  time  to  ap- 
ply.    The   judgment   was   regularly  signed 
on  the  5th ;    and  on  the  6th  this  application 
is    made,   and   by    that   neglect  subsequent 
costs  have  been  incurred.    The  utmost  we  can 
do  is  to  make  the  rule  absolute  for  paying  the 
debt  and  costs  hitherto  incurred  in  a  week: 
but  as  to  the  costs  of  the  application,  as  no 
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mistake  is  sworn  to,  I  think  the  plaintiff  should 
not  have  his  costs ;  if  the  debt  and  costs  are 
oot  paid  within  a  week,  judgment  will  then  be 
signed,  and  this  rule  discharged  without  costs. 
Rule  accordingly.  Edition  v.  Robinson, 
M.  T.  1833,  Exchequer. 


NOTES  OF  THE  WEEK. 


House  of  Lords. 

TURNPIKE   ACTS   CONTINUANCE. 

The  Bill  to  continue  the  Turnpike  Acts 
till  the  end  of  the  next  Session,  has  been 
read  a  third  lime,  and  passed.  It  now 
waits,  of  course,  for  the  Royal  Assent. 


House  of  Commons. 

BILLS  TO    BE   BROUGHT   IN. 

Abolishing  Imprisonment  for  Debt. 
The  better  Execution  of  Wills. 
Registration  of  Births,  Marriages,  and 
Deaths. 

Recovery  of  Lands  and  Tenements. 

County  Registration  of  Deeds. 

Dissenters'  Marriages. 

Prisoners'  Counsel. 

Justices  of  the  Peace. 

Parish  Apprentices. 

Highways. 

Law  of  libel. 

Forfeiture  of  the  Property  of  Felons. 

Usury  and  Gaming. 

General  Registry  of  Deeds. 


COUNTY   CORONERS. 

This  Bill,  of  which  we  have  given  an 
analysis  in  the  present  number,  stands  for 
second  reading.  The  clauses  which  more 
immediately  relate  to  the  Members  of  the 
Profession,  who  are  generally  candidates  for 
the  office  of  Coroner,  are  fully  given. 


LIBERTY    OF   THE    PRESS. 

The  Bill  for  establishing  the  Liberty  of 
the  Press  has  been  brought  in. 


England  belonging  to  Bankrupt's  Estates, 
and  to  apply  the  Interest  thereon  in  dis- 
charge of  the  Expenses  of  the  Court  of 
Bankruptcy,  and  for  the  Relief  of  the  Suit- 
ors in  the  said  Court."  It  has  been  read  a 
second  time,  and  referred  to  a  Committee. 
We  refer  to  an  article  on  the  subject  at 
p.  364  5  and  if  deemed  necessary,  we  shall 
give  an  analysis  of  the  provisions  of  the 
Bill  in  our  next  number.  We  may  probably 
make  some  further  observations  on  it,  as  it 
certainly  appears  to  us  an  extraordinary 
measure. 


THE    VACANT  JUDGESHIP. 

We  have  not  been  able  to  learn,  as  yet, 
the  true  state  of  the  case  with  respect  to 
Sir  William  Home,  and  therefore  shall  not 
repeat  the  rumours  on  the  subject.  In  our 
next  number,  unless  the  question  be  settled, 
we  shall  endeavour  to  put  our  readers  in 
possession  of  the  law  on  the  subject,  if  we 
cannot  give  them  the  facts. 

The  dignity  of  a  Baronet  of  the  United 
Kingdom  has  been  granted  to  Sir  John 
Bayley  and  his  heirs  male. 


LAW    PROMOTIONS. 

Sir  John  Campbell  has  been  appointed 
Attorney  General,  and  Mr.  Pepys,  Solicitor 
General.  New  writs  have  been  conse- 
quently ordered  for  the  election  of  Members 
for  Dudley  and  Mai  ton.  On  Wednesday 
Mr.  Pepys  received  the  honor  of  Knighthood. 
The  appointment  has  given  great  satisfac- 
tion to  the  Profession. 


ANSWERS  TO  QUERIES. 


Earn  of  property  xn*  ConuenxncUig. 

LEASE. — IN8URANCE,    P.  31. 

It  appears  by  Doe  d.  Knight  v.  Rowe>  1 
Ry.  and  M.  343,  and  2  C.  and  P.  246,  that  an 
ejectment  may  be  brought  on  a  covenant  for 


non  insurance. 


M.  P.  D. 


INVESTMENT  OP  BANKRUPTCY  FUNDS. 

The  objects  of  this  Bill  are  to  "  invest  in 
Government  Securities  a  Portion  of  the 
Cash  lying  unemployed  in  the  Bank  of 


RENT-CHARGE. — EXTINGUISHMENT.     P.  143. 

When  a  person  is  absolutely  entitled  to  a 
sum  of  money  charged  upon  an  estate,  and  af- 
terwards becomes  entitled  to  the  fee  simple 
of  the  estate,  the  Court  of  Chancery  in  most 
cases  consolidates  the  rights,  by  extinguishing 
the  equitable  lien.  But  the  case  stated  by 
E.  S.  is  open  to  much  doubt.  Fide  2  Sanders 
on  Uses  and  Trusts,  p.  305,  where  all  the 
cases  are  stated. 

M.  P.  D. 
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MORTGAGE.— POWKR    OP  8ALB.     VOL.    6. 

p.  39i>. 
t  beg  to  refer  A.  E.  1.,  to  Sudden's 
Powers,  6th  edition,  p.  126,  et  »eq.y  where  he 
will  find  Mr.  Sanders's  doctrine  on  the  point 
ably  combated  by  the  learned  editor ;  and  1 
think  sufficiently  so  to  remove  the  doubts  of 
A.  £.  I. 

T.  H.  O.  S. 


WILL. — REVOCATION.     P.  192. 

The  codicil  will  clearly  not  stand  good, 
money  given  out  of  land  being  considered  as 
a  devise  of  realty ;  2  Atk.  272;  2  Ves.  1/9. 
It  would  be  otherwise  if  the  will  contained  a 
general  charge  on  testator's  lands,  in  aid  of 
his  personal  estate.  Hyde  v.  Hyde,  1  Ab. 
Eq.  409. 

T.  H.  G.  S. 


QUERIES. 
Gommou  lata. 

INTESTACY. — DISTRIBUTION — FOREIGNER. 

A.,  a  native  of  Holland,  dies  intestate,  pos- 
sessed of  a  small  personal  property,  consisting 
of  money  and  goods,  leaving  a  widow  (an  Eng- 
lishwoman) and  two  brothers,  natives  of  and  re- 
siding in  Holland.  The  widow  is  about  to  take 
out  letters  of  administration.  How  must  the 
estate  be  administered  ?  Does  the  widow  take 
the  whole,  or  are  the  brothers  entitled  to  any, 
and  if  any,  what  share  ?  Is  it  more  expensive  to 
obtain  letters  of  administration  to  the  effects 
of  an  alien  than  of  a  natural  born  subject  ? 

A. 


COURT  OP   REQUESTS. 

Can  a  party  be  sued  in  the  Courts  at  West- 
minster for  a  debt  under  51.  due  by  a  resident 
of  Southwark,  or  must  he  be  summoned  to  the 
Court  of  Requests  ?  Should  an  action  have 
been  brought,  will  the  plaintiff  be  liable  to  the 
defendant's  costs  ? 

A.  L. 


WASTE   LAND. 

A.  B.  possessed  and  occupied  waste  lands 
without  any  interruption  for  thirty-seven  years. 
In  the  thirty-eighth  year,  which  was  in  1814, 
he  paid  Is.  by  way  of  acknowledgment  to  the 
lord  of  the  manor,  and  obtained  the  following 
receipt :  "  Received  of  A.  B.,  28th  June  1819, 
one  shilling,  for  apiece  of  garden  ground  and 
cottage,  due  at  May  day  last."  A.  B.t  it  is 
presumed,  could  not'have  a  right  to  the  land  in 
question,  as  in  the  award  for  the  enclosure  of 
lands  in  the  parish  where  A.  B.'s  are  situate,  a 
certain  quantity  of  land  is  allotted  him  in  lieu 
and  in  the  stead  of  the  waste  lands.  A.  B.  has 
continued  paying  the  same  up  to  the  present 
time,  and  a  similar  receipt  to  the  one  set  forth 
has  invariably  been  given  him.  Who  is  now 
the  rightful  owner  and  party  entitled  to  the 
hereditaments  in  question  ? 

Nimrod. 


THE  EDITOR'S  LETTER  BOX. 


We  have  for  some  time  projected  two  ■mall 
volumes,  one  on  the  Practice  of  the  Court  of 
Chancery,  the  other  on .  the  Practice  of  the 
Courts  of  Common  J*aw  The  recent  Acts, 
and  the  Orders  and  Rules  founded  on  them, 
demand  publications  of  this  kind,  and  we  be- 
lieve that  the  gentlemen  to  whom  we  have  en- 
trusted them  are  fully  qualified  to  render  them 
useful  and  complete.  They  are  intended  to 
be  wholly  founded  on  the  late  alterations,  and 
to  serve  not  only  as  a  Summary  of  the  present 
Practice,  but  as  a  Supplement  to  all  preceding 
works  of  the  kind.  For  this  purpose  they  will 
be  rendered  as  concise  as  possible.  They  will 
also  be  moderate  in  price.  We  hope  to  pul»- 
lish  the  Chancery  Practice  in  a  week,  and 
the  other  shortly  afterwards. 

The  First  Part  of  the  Fourth  Volume  of  our 
Analytical  Digest  of  all  the  Cases  reported  in 
all  the  Courts  since  the  1st  of  November  last, 
is  just  published,  price  2# . 

The  suggestion  of  F.  has  often  been  consi- 
dered. The  Lists  of  Insolvents,  Dividend?, 
and  Dissolutions,  formerly  given,  were  discon- 
tinued, at  the  request  of  numerous  subscribers. 

The  List  of  Attorneys  cannot  be  omitted  on 
the  objection  of  one  correspondent,  and  they 
are  useful  in  more  respects  than  he  supposes. 
They  afford  an  opportunity  of  opposing  the 
admission  of  any  objectionable  person. 

We  can  wait  patiently  till  *'  Orthodox/'  or 
his  Friend,  has  priuted  the  pamphlet  he  al- 
ludes to. 

The  Queries  and  Answers  of  H.  F.  H. ;  A ; 
R.  H.  R  «  R.  M. ;  W  L.  H. ;  Tyro ;  I.  V. W.; 
J.  L. ;  V.  W.  5  W.  H.  S. ;  II.  "G.  i  and  M, 
have  been  received. 

The  Letters  from  S.  V.  W. ,  J.  C.  U. ; 
Amicus  Curiae  ;  T.  T.  P. ;  Carolus ;  J.  B.  W. ; 
Theophilus ;  and  G.  R.  F.,  are  under  consi- 
deration. 

The  further  communications  of  "  Harpo- 
crates"  will  be  acceptable. 

The  Query  of  A.  Y.  Z.  on  the  Requisite 
Length  of  Title  to  an  Estate,  has  been  fre- 
quently considered  in  these  pages,  and  we 
refer  him  to  the  articles  on  that  subject. 

The  Form  of  Notice  sent  by  T.  T.  C.  we 
think  is  sufficient. 

The  case  of  Slander,  stated  by  A+,  should  be 
submitted  to  counsel. 

Issues  under  20/.,  Sheriff's  Court,  London. 

This  Court  will  sit  at  Guildhall,  London,  for 
the  trial  of  issues  from  the  Superior  Courts, 
directed  to  be  tried  before  the  Judge  of  the 
Sheriff's  Court,  every  Wednesday,  Thursday, 
Friday,  and  Saturday,  at  ten  o'Clock  in  the 
morning  precisely,  the  plaintiff's  attorney  hav- 
ing previously  arranged  the  day  with  a  clerk 
sitter. 

The  List  of  London  Deputy  Sheriffs  will 
be  inserted  for  the  present  year.  The  names 
may  be  sent  on  or  before  Wednesday. 

We  have  just  heard  that  Mr.  John  JFilfams 
has  been  appointed  the  New  Baron. 
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Perttnet,  et  nescire  malum  est,  agitamus. 


Horat. 


ON  THE  RESPONSIBILITY  OF  A 

JUDGE. 


The  extent  of  the  responsibility  of  a  Judge 
has  lately  been  much  discussed;  and  we 
shall  therefore  take  this  opportunity  of  con- 
sidering the  subject. 

It  has  been  remarked/  that  amidst  all 
the  mischiefs  caused  by  arbitrary  proceed- 
ings of  wicked  and  unjust  Judges,  one  good 
effect  has  followed  them — it  is  to  them  we 
owe  those  additional  provisions  which  have 
been  made  for  the  security  of  the  subject. 
Ex  malts  moribus  bona  oriuntur  leges.  Leges 
egregue  apud  bonos  ex  delictis  aliorum  gig- 
mtntur.     However  this  may  be,  it  is  certain 
that  it  has  been  one  great  principle  of  our 
constitution,  especially  in  its  latter  times, 
to  leave  the  Supreme  Judges  of  the  land  as 
unfettered  as  possible,  to  secure  their  inde- 
pendence; and  to  controul  them  only  by 
public  opinion.     It  is  true,  that  during  the 
reigns  of  Charles  the  Second  and  James 
the  Second,  there  are  numerous  instances 
of  the  removal  of  Judges  on  account  of 
their  political  opinions ;  b  but  as  our  readers 
are  well  aware,  by  stat.  13  W.  3.  c.  2,  it 
was  enacted,  that  the  commissions  of  the 
Judges  should  be  made  quamdiu  se  bene 
gesserint,  and  their  salaries  ascertained  and 
established ;  but  that  it  might  be  lawful  to 
remove  them  on  the  address  of  both  Houses 
of  Parliament.     Still,  however,  under  this 
statute,   their  commissions  became  vacant 
on  the  demise  of  the  Crown,  except  that, 


»  Eml.  Pref.  St.  Tr. 

b  See  a  curious  list  of  the  Judges  so  removed 
in  these  reigns,  in  Mr.  Serjeant  Hey  wood's 
Vindication  of  Fox's  Historical  Work.  App.  I. 

NO.  cxciii. 


by  1  Anne,  stat.  1.  c.  8,  they  were  con- 
tinued for  six  months  after  such  event ;  but 
by  the  1  G,  8.  c.  23,  it  was  enacted,  that 
the  Judges  should  continue  in  office  during 
their  good  behaviour,  notwithstanding  any 
demise  of  the  Crown. 

It  is  also  well  settled  (and  it  has  too  re- 
cently come  before  the  Courts  to  have  es- 
caped recollection),  that  an  action  cannot 
be  brought  against  a  Judge  for  his  judicial 
acts.    In  the  case  of  Miller  v.  Seare  4  others,0 
Chief  Justice  Be  Grey  delivered  an  elabo- 
rate judgment  on  the  point,  and  made  a 
distinction  between  a  Judge  of  the  Superior 
Courts  of  Westminster  Hall,    Judges    of 
Courts  of  general  jurisdiction,  and  Judges 
of  Courts  of  limited  jurisdiction ;  and  his 
Lordship  laid  it  down,  that  an  action  will 
not  lie   against  a  Judge  of  the  Superior 
Courts,  but  will  only  lie  against  Judges  of 
Courts  of  limited  jurisdiction.     But  this  ir- 
responsibility is  only  confined  to  an  action 
in  the  Courts  of  Law,  inasmuch  as  the 
Judges  are  not  responsible  before  each  other, 
because  they  are  of  equal  rank,  and  in  most 
instances  they  are  co-ordinate  in  authority ; 
but  it  has  been  never  denied  that  a  Judge 
is  answerable  to  Parliament;   and  in  one 
case  indeed  he  was  held  to  be  so  responsible 
for  a  mistake  in  judgment.*    But  the  great 
distinction  taken  in  the  books  respecting 
the  liability  of  a  Judge  of  a  Court  of  Record 
is,  whether  he  has  exceeded  his  authority 
or  jurisdiction  in  what  he  has  done.     It  has 
never,  we  believe,  been   attempted  to  be 
argued,   before   a  late   occasion,  that  the 


c  2  Black.  Rep.  1 141.    See  also  12  Rep.  25. 
d  See  3  last.  72 ;  1  Hale  P.  C.  646 ;    and 
3  Bla.  Com.  409. 
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speeches  of  a  Judge  on  the  Bench,  followed 
by  no  act,  have  rendered  him  responsible ; 
still  less  has  it  ever  been  contended*  that  a 
Judge  is  to  be  censured  by  Parliament  for 
his  particular  made  of  transacting  his  ju<h\ 
cial  business.  We  are  glad,  therefore,  that 
the  late  attempt  to  inquire  into  the  conduct 
of  Mr.  Baron  Smith  has  not  succeeded.  At 
the  same  time,  we  very  much  regret  that 
the  learned  person  alluded  to  should  have 
made  any  reference  to  political  matters  on 
the  Bench ;  but  his  error  in  this  respect — 
excusable  in  his  particular  instance  in 
many  ways — does  not  at  all  call  for  the  ex- 
traordinary remedy  proposed. 

We  have  pleasure,  however,  in  quoting 
the  opinions  of  two  eminent  Judges  of  our 
own  country  on  the  subject. 

Lord  Bacon  c  says,  "  A  popular  Judge  is 
a  defamed  thing ;  and  plaudits  are  fitter 
fir  player*  than  for  Magistrates.  Do  good 
to  the  people,  We  them,  and  give  them 
justice,;  bo*  4et  it  be  as  the  psalm  says, 
nihil  *Mip  egptfUmtee,  looking  for  nothing, 
neither  praise  nor  preferment." 

fatd  Mansfield's  eloquent  judgment  in 
Mr.  Wilk*'  case,  (8th  June,  1768)  is  in 
point  throughout  We  can  only  give  a 
part.  "  The  constitution  does  not  allow 
reasons  of  state  to  influence  our  judgments ; 
God  forbid  that  it  should.  We  must  not 
negard  political  consequences,  how  formi- 
dable soever  they  might  be :  if  rebellion 
was  the  certain  consequence,  we  are  bound 
to  say  '  fiat  juatltia  mat  cotlum,' "  The 
conntitotion  trusts  the  King  with  reasons  of 
skate  and  policy;  he  may  stay  prosecutions ; 
he  may  pardon  offences  ;  it  is  his  to 
judge  whether  the  law  or  the  criminal  should 
yield.  We  have  no  election.  *  *  We 
axe  to  say  'What  we  take  the  law  to  be ;  if 
we  do  not  apeak  our  real  opinions,  we  pre- 
varicate with  God  and  our  own  consci- 
ence. *  *  I  wish  popularity  j  but  it  is 
that  popularity  which  follows,  not  that  which 
is  run  after.  It  is  that  popularity,  which 
sooner  or  later  never  mils  to  do  justice  to 
the  pursuit  of  noble  ends  by  noble  means, 
I  will  not  do  that  which  my  conscience  tells 
me  is  wrong  upon  this  occasion,  to  gain  the 
huzzas  of  thousands,  or  the  daily  praise 
of  all  the  papers  which  come  from  the  press ; 
I  wiU  not  avoid  doing  what  I  think  is  right, 
though  it  should  draw  on  me  the  whole 
artillery  of  libels ;  all  that  falsehood  and 
malice  can  invent,  or  the  credulity  of  a  de- 
luded populace  can  swallow.     I  can  only 


upon  an  ocon- 

tances  not  unlike, 

fut  at  invidiam 


say  with  a  great 
sion  and  under  c: 
'  Ego  hoc  oninto 
vtrtute  partorn,  fl 
taremy* 

Having  thus  glanced  at  the  late  attempted 
censure  of  Mr.  Baron  Smith,  we  cannot 
close  this  article  without  alluding  to  the 
anomalous  situation  of  Sir  W.  Home ;  and 
in  doing  so,  vit  wish  to  state  that  we  have 
no  information  on  the  subject  that  is  not, 
probably,  conjunon  to  all  our  readers.  We 
conceive  it  ty  be  certain,  that  at  one  period 
he  had  accented  the  vacant  Baronship ;  that 
he  was  wdpoed  to  do  so  under  the  promise 
that  his  wishes  respecting  a  relief  from  a 
certain  pqrt  of  its  duties  would  be  complied 
with ;  that  on  finding  that  this  was  objected 
to  by  the  existing  Judges,  he  declined  the 
office;  )>ut  that,  nevertheless,  he  was  held 
to  his  resignation.  If  this  be  the  state  of 
the  case,  we  think  he  has  been  hardly 
dealt  by.  J  t 
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•  Speech  in  the  Star  Chamber,  before  the 
Summer  Circuits,  in  the  year  1617. 


lost  not*. 

In  the  case  of  Snow  v.  Sailer,  3  Biag.  610, 
a  party  who  had  received  a  301.  bank  note  in 
payment  of  a  bill  at  Doncastar  Races  was  acid 
entitled  to  retain  it,  against  the  owner,  who 
had  been  robbed  of  it.  In  the  following  esse 
the  plaintiff  was  robbed,  among  other  property, 
of  a  Bank  of  England  note  tor  200/.,  payable 
to  bearer.  He  advertised  bis  loss  in  the  news* 
papers.  In  June  1832,  this  note  was  traced 
to  the  possession  of  the  defendant,  who  re* 
ceived  it,  at  he  said,  ia  payment  of  a  bet  oa  the 
Derby,  hut  could  not  recollect  from  whom 
The  plaintiff  having  sued  him  in  trover,  the 
Chiet  Justice  of  this  Court,  before  whom  the 
cause  was  tried,  left  it  to  the  jury  to  say  wb*j 
ther  the  defendant  bad  exercised  due 
In  taking  a  note  of  such  amount  without  mski 
a  memorandum  of  the  name  of  the  person " 
whom-  be  received  it;  and  the  jiwy  as 
found  for  the  plaintiff,  on  the  ground  that 
note  had  been  received  without  due 
apection, 

Andrews,  Sergt.,  moved  to  set  aside 
verdict,  relying  on  Snow  v.  Sadler. 

THwlal,  C.  «n,  having  taken  time  to  look  in 
his  notes  of  the  trial,  pronounced  the  of  ' 
of  the  Court  as  follows :— I  have  shewn 
brothers  my  notes  of  what  passed  on  the 
of  this  cause,  and  we  are  all  of  opinion  there 
no  ground  for  the  present  application, 
application  has  been  made  on  three  points 

'  19  St.  Tr.  1113. 
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first,  that  the  identity  of  the  note  was  not  suffi- 
ciently established ;  bat  upon  that  head  we  are 
satisfied  with  the  finding  of  the  jury ;  and  it 
remains  only  to  consider  the  other  two.    The 
second  objection  to  the  plaintiff's  recovery  was, 
that  he  had  been  instrumental  to  his  own  loss, 
by  not  observing  due  caution  in  the  care  of 
his  property.    Now,  as  to  that,  it  is  clear,  that 
when,  iroin  want  of  caution,  a  party  is  instru- 
mental to  his  own  loss,  as  in  collision  with  the 
carriage  or  vessel  of  another,  his  want  of  cau- 
tion is  an  answer  to  his  action  for  the  loss.  But 
here  the  plaintiff  was  in  no  way  instrumental 
to  his  own  loss.    It  is  imputed  to  him  as  gross 
negligence,  that  he  attended  a  mixed  meeting 
with  a  large  sum  of  money  in  his  pocket.  That 
undoubtedly  was  not  a  discrete  act.    But  the 
question  is,  whether  his  losing  his  money  in 
that  manner  could  confer  a  title,  on  the  defend- 
ant, who  is  alleged  to  have  obtained  the  note 
without  sufficient  care  in  ascertaining  who  the 
person  was  from  whom  he  took  it :  and  it  is 
difficult  to  see  how  the  plaintiff's  want  of  cau- 
tion in  1830  can  affect  the  conduct  of  the 
defendant  in  taking  the  note  in  1832.    And 
though  perhaps  the  defendant,  if  be  took  the 
note  without  having  seen  the  plaintiffs  adver- 
tisement, might  be  Jess  blameable,  it  would  be 
too  much  to  say,  that  the  negligence  of  the 
plaintiff  can  be  set  up  as  an  answer  to  his  claim, 
unless  connected  with  the  defendant's  conduct ; 
and  that  brings  us  to  the  third  question  in  this 
case,  whether  the  defendant  acted  with  suffi- 
cient caution  in  taking  the  note  *  and  we  are 
of  opinion  he  did  not.    The  note  is  traced 
from  the  defendant  to  the  plaintiff  j  it  is  of 
such  amount  that  it  ought  not  to  have  been 
taken  rashly ;  and  yet  the  defendant  says  he 
does  not  know  from  whom  he  took  it.    Under 
these  circumstances  he  cannot  be  said  to  have 
used  the  ordinary  precautions,  which  would  be 
proper  on  such  an  occasion.     From  Gill  v. 
Cabin,  3  B.  &  C.  466,  downwards,  the  deci- 
sions have  put  the  title  of  the  note,  not  on  bona 
'or  mala  Jiff  a,  but  on  the  degree  of  caution  with 
which  the  note  has  been  received.    Snow  v. 
Peacock,  3  Bing.  406,  was  the  esse  of  a  bank 
note  for  500/.  received  by  bankers  in  the  course 
of  their  business ;  and  yet  it  was  held  that  the 
plaintiff  was  entitled  to  recover,  although  the 
defendants  had  received  the  note   honestly, 
because,  in  receiving  it,  they  had  not  acted 
with  due  caution.    In  the  present  case  the 
defendant's  dealings  were  not  of  such  a  nature 
«s  to  entitle  him  to  greater  latitude  than  a 
banker  at  his  counter.    We  think,  therefore, 
that  the  principle  of  Gill  v.  Cubitt  and  Snow  v. 
Pctcuck  should  *apply.    In  Snow  v.  Saddler, 
the  Court  were  of  opinion  that  the  defendant 
had  made  as  much  enquiry  as  was  necessary  j 
bat  the  principal  ground  of  their  decision  was 
that  the  note  was  only  for  the  sum  of  30/.,  and 
the  amount  of  the  note  has  always  influenced 
the  decision  of  the  Court.    This  appears  as  far 
back  as  the  case  of  Miller  v.  Race,  1  Burr. 
452 ;  and  it  stands  to  reason  that  a  greater 
degree  of  care  should  be  used  in  dealing  with  a 
note  of  more  than  ordinary  amount.  Whether 


the  defendant  had  used  due  caution  in  the 
present  case  was  distinctly  left  to  the  jury ; 
and  we  see  no  reason  to  disturb  their  finding. 
Rule  refused.  —  Eatlcy  v.  CrockforH,  10 
Bing.  243.  See  De  La  Chaumeite  v.  Bank 
of  England,  9  B.  '&  C.  208  ;  2  B.  &  Ad.  385 ; 
Down  v.  Hulling,  4  B.  &  C.  330. 


ENFRANCHISEMENT  OF 
COPYHOLDS. 


Amongst  the  improvements  recommended 
by  the  Real  Property  Commissioners,  was 
that  of  enfranchising  copyholds — a  measure 
which  they  foresaw  could  only  be  carried 
by  gradual  means.  Professional  men  of 
experience  are  well  aware  of  the  evils  of  the 
present  system ;  but  some  of  our  readers 
may  not  know  how  materially  the  improve- 
ment of  copyhold  property  is  restrained  by 
the  power  of  the  lords  of  manors  and  their 
agents.  Thus  if  it  happens  that  an  old 
mansion,  no  longer  required  by  the  copy- 
holder, and  for  which,  according  to  the 
change  of  circumstances,  he  can  obtain  no 
adequate  rent,  yet  if  pulled  down,  the  ma- 
terials sold,  and  the  land  partitioned,  the 
erection  of  modern  houses  would  yield  an 
ample  return  for  the  capital  expended ;  but 
the  unfortunate  copyholder  is  stopped  by 
claims  for  large  fines,  and  perhaps  a  total 
forfeiture.  It  might  be  of  the  greatest  ad- 
vantage to  obtain  the  enfranchisement  of  a 
part  of  his  land ;  but  the  lord  of  the  manor 
may  refuse  his  consent  unless  the  whole  be 
enfranchised,  and  may  value  the  estate,  not 
according  to  its  present  condition,  but  with 
its  projected  improvements. 

The  Commissioners,  in  their  Third  Re- 
port (see  2  Monthly  Record,  343),  recom- 
mended, in  substance,  as  follows  : 

That  persons  entitled  to  manors,  with  the 
consent  of  the  termor,  might  enfranchise  co- 
pyholds of  inheritance,  in  consideration  of  a 
yearly  rent,  or  the  surrender  of  part  of  the 
copyhold  tenement,  or  of  a  gross  sum  of 
money. 

That  any  rent  reserved  in  consideration  of 
an  enfranchisement  might  afterwards  be  ex- 
tinguished, in  consideration  of  a  conveyance 
of  part  of  the  tenement,  or  of  a  gross  sum  of 
money. 

That  the  rent  reserved  might  be  apportioned 
among  different  parts  of  the  tenement,  and 
that  such  apportioned  part  might  afterwards 
be  extinguished. 

That  rents  reserved  to  the  lord  in  consider- 
ation of  enfranchisement,  should  become  par- 
cel of  the  manor. 
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That  the  tenement,  or  part  thereof,  which 
should  be  enfranchised,  should  be  held  to  the 
same  uses  as  should  be  subsisting  in  the  same 
tenement  immediately  before  such  enfran- 
chisement, or  as  near  thereto  as  the  different 
natures  and  tenures  of  the  estates  would  ad- 
mit. 

That  persons  empowered  to  obtain  enfran- 
chisements might  raise  the  money  bv  changing 
the  tenement,  or  any  part  thereof,  with  the 
sum  agreed  to  be  paid ;  and  for  securing  the 
payment  of  the  money,  with  interest,  might 
devise  the  tenement  to  be  charged  for  a  term, 
which  should  cease,  or  be  redeemable,  on  pay- 
ment within  a  reasonable  time  by  the  person 
entitled  to  the  tenement. 

We  trust  that  a  bill  will  soon  be  intro- 
duced to  compel  the  lords  of  manors  to  ac- 
cept a  reasonable  compensation  for  any  part 
of  the  copyhold  property  which  their  tenants 
may  require  to  be  enfranchised;  and  we 
are  persuaded  that  the  just  claims  of  all 
parties  may  be  fully  satisfied,  and  an  oppor- 
tunity given  to  improve  this  kind  of  pro- 
perty, which  has  long  been  withheld.  Some 
such  bill  we  heard  was  in  preparation,  but 
have  not  observed  any  notice  of  the  inten- 
tion to  bring  it  forward  at  present. 


CHANCERY  PRISONERS  FOR  CON- 
TEMPT. 


It  appee.re  not  to  be  generally  known 
amongst  Practitioners,  that  it  is  the  duty  of 
the  plaintiff  (or  rather  of  the  solicitor  acting 
for  him),  when  a  defendant  is  in  custody  for 
contempt,  in  not  appearing  or  answering,  to 
bring  him  to  the  bar  of  the  Court  within 
thirty  days ;  and  if  he  is  in  custody  of  the 
Serjeant  at  Arms,  he  must  be  brought  up 
'within  ten  days ;  otherwise  he  is  entitled  to 
be  discharged  without  payment  of  costs. 

The  object  of  this  enactment  is  to  enable 
the  Court  to  release  the  defendant,  under 
proper  conditions,  in  cases  where  he  might 
otherwise  remain  uselessly  in  gaol,  as  for- 
merly was  the  case  for  many  years. 

The  provision  to  which  we  refer  is  Rule 
V.  of  the  1 5th  Section,  11  G.  4.  &  1  W. 
4  c.  36,  which  was  an  Act  "  for  altering 
and  amending  the  Law  regarding  Commit- 
ments by  Courts  of  Equity  for  Contempts, 


and  the  taking  Bills  pro  confesso."    The 
terms  of  the  regulation  are  as  follow  r 

"  That  if  the  defendant,  under  process  of 
contempt  for  not  appearing,  or  not  answering, 
be  in  actual  custody,  and  shall  not  have  be«B 
sooner  brought  to  the  bar  of  the  Court,  under 
process  to  answer  his  contempt,  the  pUnmtif, 
if  the  contempt  be  not  sooner  cleared,  shaM 
bring  the  defendant  by  an  habeas  corpus  to 
the  bar  of  the  Court  within  thirty  days  from 
the  time  of  his  being  actually  in  custody,  or 
detained  (l>eing  already  in  custody)  upon  pro- 
cess of  contempt ;  and  if  the  last  day  of  such 
thirty  days  shall  happen  out  of  term,  then 
within  the  four  first  days  of  the  ensuing  term ; 
and  where  the  defendant  is  in  custody  of  the 
Serjeant  at  Arms,  or  of  the  messenger,  upon 
an  attachment  or  other  process,  the  plaintiff 
shall  within  ten  duos  after  his  being  taken  into 
such  custody,  or  if  the  last  of  such  ten  days 
shall  happen  out  of  term,  then  within  the  first 
four  days  of  the  next  ensuing  term,  cause  the 
defendant  to  be  brought  to  the  liar  of  the 
Court ;  and  in  case  any  such  defeudant  shall 
not  be  brought  to  the  bar  of  the  Court  within 
the  respective  times  aforesaid,  the  Sheriff, 
gaoler  or  keeper,  Serjeant  at  Arms,  or  mes- 
senger, in  whose  custody  he  shall  be,  shall 
thereupon  discharge  him  out  of  custody  without 
payment  by  him  ufthe  costs  of  contempt,  which 
shall  be  payable  by  the  party  on  whose  behalf 
the  process  issued ;  and  this  rule  shall*  apply 
to  every  defendant  in  custody  before  and  at 
the  time  of  passing  of  this  act,  who  shall  not 
have  been  brought  to  the  bar  of  the  Court ; 
but  the  thirty  days  allowed  in  the  first  above- 
mentioned  case,  and  the  ten  days  allowed  in 
the  second  above-mentioned  case,  shall  be 
reckoned  from  the  first  day  of  next  term." 

In  case  the  defendant,  being  so  brought 
up,  is  unable  by  poverty  to  employ  a  soli- 
citor, tLe  Court  will  refer  it  to  a  Master, 
and  on  his  report  enable  the  defendant  to 
put  in  his  answer. 

Provision  is  also  made  for  one  of  the 
Masters  to  visit  the  Fleet  Prison  lour  times 
a  year,  and  report  the  cases  of  prisoners 
in  contempt ;  and  the  Court  may  order  the 
costs  to  be  paid  out  of  the  Suitors'  Fund, 
and  counsel  and  solicitor  to  be  assigned, 
and  the  prisoner  to  be  discharged. 
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LECTURES  AT  THE  LAW  SOCIETY. 


The  Courses  of  Lectures  at  the  Law  So- 
ciety, on  Conveyancing,  Equity,  and  Com- 
mon Law,  concluded  for  the  present  Season, 
on  Friday  last,  when  Mr.  Theobald  deli- 
vered the  following  address : 

Having  now  come  to  the  conclusion  of 
the  Course,  I  have  to  take  my  leave  of  you. 
I  undertook  this  task,  during  the  temporary 
illness  of  Mr.  Dodd,  with  great  pleasure ; 
the  execution  ofit  has  been  rendered  doubly 
agreeable  by  the  very  kind  manner  in  which 
you  have  attended  to  me.  These  Lectures 
were  projected  experimentally;  they  were 
an  experiment  in  doubt,  whether  the  law 
could  be  taught  in  this  manner ;  impejfeefc 
as  the  specimens  have  been,  they  have,  P 
trust,  removed  the  doubt,  and  have  incon- 
trovertibly  proved,  that  with  better  abili- 
ties brought  to  the  task,  but  the  same  zeal, 
the  Law  may  be  as  well  adapted  to  lectures 
as  any  other  science.  And  allow  me  to 
observe,  that  studying  the  law  as  a  science. 
it  derives  light  and  assistance  from  the  other 
sciences,  particularly  from  the  moral  sci- 
ences. By  logic  we  learn  bow  to  divide 
and  arrange  its  topics,  so  as  to  give  ft  the 
form  of  a  science :  without  this  form,  the 
law  would  be  a  wilderness  of  oases.  Me- 
taphysics also,  which  by  persons  of  narrow 
education,  are  supposed  to  have  a 
lation  to  the  business  of  life,  as  a  ■ 
of  fictions,  should  also  be  studied  b»  the 
lawyer,  as  far  as  his  leisure  wiB  pe*Vfc,  for 
the  sake  of  the  tone  and  vigour  which-  this 
branch  of  knowledge  imparts  to  the  mind, 
and  the  light  which  it  throws  on  the  pro- 
cesses of  the  mind  in  alt  its  operation*. 
Moral  philosophy  ton  should  not  be  neg- 
lected by  the  young  lawyer.  In  our  israsr- 
se  with  society,  we  are  nailed  upon  not 
only  to  say  what  the  law  is>  but  to  discuss 
the  propriety  of  its  provisions :  the  legis- 
lator ought  to  command  only  what  the  phi- 
losopher would  inculcate  by  reasonings: 
the  morality  of  society,  therefore,  and  the 
principles  of  public  month,  afford  an  im- 
portant aid  in  the  discussion  of  these  ques- 
tions ;  but,  independently  of  all  these  con- 
sideration*, we  should  recollect  that  we-  are 
uot  oauy  lawyer*,  but  membam  of  a  great  and 
esUiirhbened  community,  and1-  that  a  just  re- 
gard to  our  own  personal  improvement  im- 
pose* on  ua  the  obligation  of  cultivating  the 
law  in  counectiou  with  tite  moral  science*, 
while  at  the  sane  tame  we  cannot  mil  to 
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own  improvement  we  advance  the  character 
of  the  profession,  in  the  honor  of  which  we 
are  all  so  deeply  interested. 

We  understand  that  a  short  Course  of 
Lectures  will  be  delivered  in  Easter  Term 
by  Mr.  Stacey  Grimaldi,  (who  is  well  known 
as  an  able  Record  Lawyer)  on  the  Public 
Records  of  England. 


NEW  SCALE   OF  COSTS  AT   COxVl- 

MON  LAW. 


We  are  enabled  to  state  from  authority, 
that  the  following  directions  have  been  given 
by  the  Judges,  for  the  future  taxation  of 
Costs  in  the  Common  Law  Courts :  and  that 
they  will  take  effect  in  all  actions  com- 
menced on  or  after  the  1 5th  instant. 

Directions  to  Taxing  Officers. 

In  all  actions  of  assumpsit,  debt  or  cove- 
nant, where  the  sum  recovered  or  paid  into 
Court  and  accepted  by  the  plaintiff,  in  sa- 
tisfaction of  his  demand,  or  agreed  to  be 
paid  on  the  settlement  of  the  action,  shall 
not  exceed  twenty  pounds  (without  costs), 
the  plaintiff's  costs  shall  be  taxed  accord- 
ing to  the  reduced  scale  hereunto  annexed. 

Provided  that  in  case  of  trial  before  a 
Judge  in  one  of  the  Superior  Courts,  or 
Judge  of  Assize,  if  the  Judge  shall  certify 
on  the  postea  that  the  cause  was  proper  to 
be  tried  before  him,  and  not  before  a  Sheriff, 
or  Judge  of  an  inferior  Court,  the  costs 
shall  be  taxed  upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs,  taken 
to  the  taxing  officer  to  be  taxed,  it  shall  be 
stated  whether  the  sum  recovered,  accepted, 
or  agreed  to  be  paid,  exceeds  the  sum  of 
twenty  pounds,  or  not,  in  the  following 
form: 

Debt  above  £20. 
Debt  £20  or  under. 

Three  shillings  and  four  pence  shall  be 
allowed  for  drawing  the  judgment  in  all 

cases. 

The  officers  of  the  Court  of  Exchequer 
are  to  allow  no  incipiturs  of  judgment  upon 
paper,  and  are  to  mark  the  costs  upon  the 
posteas. 

Every  brief  sheet  is  to  contain  eight 
folios,  at  the  least,  which  are  to  be  paid  for 
at  the  rate  of  six  shillings  and  eight  pence 
per  sheet  for  drawing,  and  three  shillings 
and  four  pence  for  copying ;  such  parts  of 
the  brief  only  as  are  really  drawn,  to  be 
allowed  as  drawing,  the  rest  to  be  allowed 
as  copying. 


The  allowance  to  witnesses  for  travelling 
is  to  be  only  the  sum  actually  paid,  and 
that  not  exceeding  one  shilling  per  mile, 
except  under  special  circumstances. 

No  fee  to  counsel  is  to  be  allowed  on 
writs  of  trial,  except  trials  before  the  Judge 
of  the  Sheriff's  Court  of  London,  or  of  other 
Courts  of  Record  where  attorneys  are  not 
allowed  to  practise,  and  then  one  guinea 
only. 

The  fees  to  be  allowed  to  counsels' 
clerks  are  not  to  exceed  as  under : 

Upon  a  fee  under  ten  guineas     -    2    6 
Ten  guineas,  and  under  twenty 

guineas  -  -  -    5    0 

Twenty  guineas  and  upwards     -  10    0 
Senior  counsel's  clerk  on  consul- 
tation -  -  -    7    6 
The  other  counsels'  clerks  on  do. 

each  -  -  -26 

Attending  as  a  witness  at  trials  to 
prove  documents         -  -  10    6 


SCHEDULE  I. 
Commencement  of  Suit. 

Letter  before  action,  if  sent 

Instructions  to  sue 

Writ    - 

Copy  and  service 

Bill  and  copy  to  enclose 

Searching  for  appearance 

Instructions  for  declaration 

Drawing  same  at  Is.  per  folio 

Engrossing  at  Ad. 

Notice  thereof,  when  filed 

Drawing  particulars  and  copy     - 

Rule  to  plead     - 

Demanding  plea 

Drawing  issue,  of  whatever  length 

lngrossing  issue  to  deliver,  at  4d. 

per  folio 
Notice  of  trial    -  • 


£.  8.  d. 

0  2  0 

0  3  4 

0  10  0 

0  5  0 

0  2  0 

0  3  4 

0  3  4 


0  5  0 

0  2  6 

0  1  0 

0  3  0 

0  3  4 


-020 


SCHEDULE  II. 


Where  the  Cause  is  tried  before  the  Sheriff. 

Summons  for  trial          -  -  0  1    0 

Copy  and  service            -  -  0  3    0 

Attending  for  order        -  -  0  3    4 

Paid  for  order    -             -  -0  10 

Copy  and  service            -  -  0  3    0 

lngrossing  writ  of  trial,  fb.  (14)  -  0  4    8 

Parchment         -  -  -030 

Paid  sealing       -             -  -  0  0    7 

Attending  thereon          -  -  0  3    4 

Copy  particulars  to  annex  -  0  2    0 
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5 
3 

13 
3 

4 
13 
4 
3 
5 


Subpoena  -  •  -  0 

Copy  and  service  -  -  0 

Maiding  minutes  of  evidence  far 

the  hearing  -  -  0 

Attending  to  enter  the  cause       -  0 
*  Paid  in  part  of  the  Sheriff's  fee 

on  leaving  the  same   -  -  0 

Attending  Court  on  trial  *  0 

Paid  remainder  of  fee  for  trial      -  1 
Notice  of  taxing  -  -  Q 

Affidavit  of  increase       •  -  0 

Paid  filing  affidavit  -  -  0     1 

(Whether  Town  or  Country.) 
Bill  of  costB  and  copies  -  -  0    4 

Attending  taxing  -  -  0     3 

Paid  taxing       -  -  -02 

(In  K.  B.  and  Exchequer.) 
Drawing  judgment         -  -  0     3    4 

Entering  on  the  roll  at  Ad.  per 

folio 
Paid  roll  at  \0d. 
Paid  entries  (as  usual). 
Paid  judgment  fee  and  docket  (as 

usual). 
Attending  thereon  -  -  0     3 

Term  fee,  &c.    -  -  -  0  10 


Letters  in  Country  Causes, 

Under  50  miles,  2s. 
Above  50  miles,  49. 
Above  100  miles,  6s. 

Where  Fi.  Fa.,  and  Warrant  thereon. 

In  town,  8s. 
In  country,  13*. 


0 
0 

4 
4 

0 

4 
6 
0 
0 
0 

0 
4 
6 


4 
0 


SCHEDULE  III. 

Where  Cause  is  tried  at  Nisi  Prku,  and 
Verdict/or  20/.  or  under. 


Ingroasing  record,  fo.  (14) 

Parchment        -  * 

Paid  sealing      - 

Attending  thereon 

Copy  particulars  to  annex 

Venire 

Paid  return 

Attending  thereon 

Distringas 

Paid  return 

Attending  thereon 

Subpoena 

Copy  and  service 

Instructions  for  brief 


0 
0 
0 
0 
0 
0 
0 
0 
0 


4 
3 
0 
3 
2 
6 
2 
3 
7 


0  3 
0  5 
0  3 
0  13 


8 
0 
7 
4 

0 
6 

0 

4 

6 

4 
0 
0 
4 


No  more  to  be  paid  if  withdrawn. 


Brief  and  copy  (no  more) 

Attending  to  enter  cause 

Paid  entering  (what  has  been  paid) 

Paid  counsel  (as  usual). 

Attending  Court  on  trial 

Paid  fees  on  trial  (what  has  been 

paid). 
Postea  - 

Notice  of  taxing 
Affidavit  of  increase 
Paid  filing  same 
Bill  of  costs  and  copies 
Attending  taxing 
Paid  taxing  (as  usual). 
Drawing  judgment 
Entering  on  the  roll,  at  4d. 
Paid  roll,  at  lOd. 
Paid  judgment  fee  and  docket. 
Attending  thereon 
Term  fee 
Letters  in  country  cause — 

under  50  miles,  2s. 

above  50  miles,  4*. 

above  100  miles,  6s. 


2    0    0 
0    3     4 


-110 


0 
0 
0 


5 
3 
5 


-  0     1 
-04 

-  0    3 


0 
0 
0 
0 
0 
4 


-034 


0    3     4 
0  10    0 


REVIEW. 


An  Examination  of  the  Grounds  upon  which 
the  Ecclesiastical  and  Real  Property  Com-' 
missionerst  and  a  Committee  of  the  House 
of  Commons,  have  proposed  the  Abolition 
of  the  Local  Courts  of  Testamentary  Ju- 
risdiction. By  Michael  J.  Quin,  of  Lin- 
coln's Inn,  Esq.,  Barrister  at  Law. 
London:  Ridgway.  1834. 

This  is  an  able  pamphlet,  written  in  op- 
position to  that  part  of  the  Report  of  the 
Ecclesiastical  Commissioners  in  which  they 
recommend  the  abolition  of  all  the  Local 
Tribunals— in  number  nearly  400 — and  the 
transfer  of  their  jurisdiction  to  the  Metro- 
politan Courts.  Mr.  Quin  has  very  dili- 
gently sifted  the  grounds  on  which  the 
recommendation  rests ;  and  it  is  no  fault  of 
his  that  he  has  failed  in  maintaining  a 
cause  which  appears  to  us  altogether  inde- 
fensible. In  few  words,  the  matter  may  be 
summed  up  as  follows  : 

In  ancient  times,  as  Mr.  Quin  observes, 
the  bishops  constantly  resided  in  their  pa- 
laces, and  the  earls  in  their  castles ;  they 
presided  over  their  several  Local  Courts, 
and  the  people  (who  by  the  way  had  then 
no  other  choice)  submitted  quietly  to  their 
jurisdiction.  With  the  change  of  times, 
however,  the  bishops  and  the  earls  with- 
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drew,  and  left  die  administration  of  justice 
to  inferior  persona.  In  the  mean  while, 
the  facilities  for  communicating  with  the 
metropolis  increased;  and  ultimately  the 
suitors  preferred  resorting  to  the  Superior 
Courts,  where  they  found  impartiality  in 
the  Judges,  uniformity  of  decision,  and 
eminent  learning. 

Mr.  Quin  would  have  us  retrace  our 
steps,  and  force  upon  the  provinces  inferior 
Judges  and  unsettled  laws ;  nay  more,  not 
only  the  country  people  are  to  be  satisfied 
amongst  themselves  with  Local  Courts,  of 
which  they  have  disapproved  ever  since 
they  had  an  opportunity  of  choosing  better, 
but  the  vast  population  of  London,  having 
dealings  with  all  parts  of  the  kingdom,  must 
follow  their  debtors  to  their  local  habita- 
tions: thus,  in  the  majority  of  instances, 
falsifying  the  pretence  of  "  bringing  justice 
home  to  every  man's' door." 

That  there  should  be  Courts  of  Request 
up  to  5/.,  or  even  10/j,  is  quite  another 
affair;  and  we  believe  no  reasonable  oppo- 
nent of  the  Local  Court  scheme  would  ob- 
ject to  the  establishment  of  such  Courts, 
wherever  the  inhabitants  required  them.  It 
may  be  questionable,  however,  whether  a 
"  poor  man's  Court,"  as  it  was  called,  is 
really  demanded  by  the  class  of  persons  for 
whom  it  is  pretended  there  is  at  present  no 
legal  relief.  Let  the  experiment,  however, 
of  a  Small  Debt  Court  be  tried ;  but  let  us 
not  overthrow  the  whole  fabric  of  West- 
minster Hall  to  gratify  the  rage  for  Law 
Reform.  We  must,  however,  allow  Mr. 
Quin  to  speak  for  himself. 

"  The  jurisdiction  (he  says)  thus  retained  by 
the  bishops  and  clergy  has  been,  since  that  pe- 
riod, exercised  through  the  instrumentality  of  a 
great  variety  of  Courts,  which  we  still  find 
established  in  every  diocese  of  the  kingdom. 
There  are*  first,  the  Diocesan  Court;  then  the 
Courts  of  the  Archdeacons,  of  Deans  and 
Chapters,  and  Prebendaries;  and  then  what 
are  called  the  Peculiars  of  the  King,  of  the 
Archbishops,  and  of  Lords  of  Manors.  It 
must  be  admitted  that,  upon  the  face  of  this 
enumeration,  these  Courts  are  open  to  the  ob- 
jection of  multiplicity  j  that  they  sometimes 
clash  with  each  other  as  to  jurisdiction  j  and 
that  they  lead  to  confusion,  inasmuch  as  it  is 
sometimes  extremely  difficult  for  a  man  to 
discover  to  which  of  these  tribunals  the  cog- 
nizance of  his  cause  belongs.  But  the  very 
subdivisions  of  jurisdiction  which  have  taken 
place  from  time  to  time,  prove  beyond  all 
doubt  the  rooted  attachment  which  the  neople 
of  this  country  have  always  had  to  local  Courts. 
Acting  upon  that  well-known  feeling,  the 
Lord  Chancellor  has  twice  introduced  bills 
into  Parliament  for  the  restoration  of  the  sub- 
verted local  civil  tribunals  m  an  improved 


form.  But  those  who  have  taken  up  the  sub- 
ject of  the  local  spiritual  Courts,  which  are  still 
in  vigorous  existence,  propose,  in  violation  of 
that  feeling,  to  sweep  those  institutions  alto- 
gether away,  as  if  they  were  unsusceptible  of 
any  reform  which  might  render  them  useful  to 
the  purposes  of  justice.  Can  it  be  prudent 
thus,  on  one  hand,  to  rebuild  that  part  of  the 
edifice  which  has  fallen  into  ruin,  and,  on  the 
other,  to  throw  down  that  portion  of  it  which 
has  stood  the  test  of  ages  ?  If  ancient  wisdom 
be  an  argument  in  favour  of  the  one,  assuredly 
it  must  apply  to  the  other  with  equal  force." 

We  admit  this ;  and  it  sufficiently  proves 
the  inconsistency  of  those  who,  on  the  one 
hand,  contend  for  a  Metropolitan  Registry 
of  Deeds,  and  Metropolitan  Ecclesiastical 
Courts ;  and  on  the  other,  would  half  abo- 
lish the  Superior  Courts  of  Common  Law, 
and  establish  Local  ones  throughout  the 
kingdom.     Both  the  Ecclesiastical  and  the 
Real  Property  Commissioners  contend  for 
the  central  system,  though,  as  Mr.  Quin 
observes,  the  one  is  desirous  to   add  the 
provincial  business  to  Doctors'  Commons, 
and  the  other  to  the  Court  of  Chancery. 
Our  author,  consistently,  upholds  the  dis- 
trict plan,  both  as  to  civil  and  ecclesiastical 
causes;  his  taste  is  altogether  rural;  and 
he  descants  eloquently  of  ancient  times,  and 
the  feelings  of  parties  who  require  the  per- 
sonal inspection  of  "  the  sacred  documents" 
in  question.     We  believe,  however,  that  in 
ancient  times,  a  journey  from  one  of  the 
villages  to  the  principal  town,  where  the 
wills  were  deposited,  was  a  more  inconve- 
nient affair  than  it  now  is  to  London ;  and 
the  communication  by  post  has  become  so 
rapid  and  well  arranged,  that  nothing  can 
be  urged  on  the  score  of  delay.    The  great 
arguments  in  favor  of  the  metropolitan  plan 
are — uniformity  of  decision,  and  facility  of 
searching  at  one,  instead  of  a  multiplicity 
of  offices.     We  happen  practically  to  know 
the  inconvenience  of  divers  searches  in  L«caL 
Courts,  and  the  doubts  and  difficulties  which 
frequently  arise  regarding  the  peculiar  ju- 
risdiction to  which  the  grant  of  administra- 
tion belongs.     Mr.  Quin  thinks,  that  al- 
though there  are  many  well-founded  ob- 
jections, they  may  in  a  considerable  degree 
be  removed:  we  are  for  reforming  them 
altogether.    He  says — 

"  Undoubtedly  it  has  happened,  that  wills 
have  been  proved  before  one  of  the  minor 
tribunals,  which  the  executor  was  obliged  to 
prove  again  in  the  Prerogative  Court,  in  eon- 
sequence  of  its  having  been  discovered  that  the 
testator  was  possessed  of  h*n<i*»tsW*m  out  of 
the  diocese  in  which  he  died.  Here  again  a 
conflict  of  jurisdiction  takes  place  between  the 
higher  and  inferior  Court,  which  has  been  at- 
tended with  unnecessary  expense,  and  some- 
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timet  with  injury  to  rights  vested  in  parties, 
under  the  probate  of  the  latter  tribunal.  But 
this  arises,  in  fact,  from  the  unintelligible 
state  in  which  the  law  of  bona  notabilia  has 
been  left  from  the  earliest  times.  It  will  be 
by  no  means  difficult  for  the  legislature  to  re- 
move the  evils  which  that  law  is  constantly 
producing,  and  to  lay  down  a  clear  and  ra- 
tional rule  with  respect  to  the  localities  in 
which  wills  may  be  proved  in  future. 

"  It  cannot  be  doubted,  that  the  inferior 
Courts  hare  sometimes  fallen  into  mistakes  on 
this  subject.  But  it  is  equally  certain  that  the 
Prerogative  Court  of  Canterbury,  especially, 
has  very  frequently  assumed  to  itself,  under 
the  pretext  of  bona  not  a  bid*,  a  power  of  prov- 
ing wills  to  which,  in  law,  it  had  no  right. 
For  instance,  in  the  case  of  stock,  there  ia  no 
property  locally  situated  any  where;  it  is  a 
mere  grant  by  Parliament  of  a  perpetual  an- 
nuity, with  a  power  of  redemption.  The  title 
to  this  stock  follows,  therefore,  the  person  of 
the  testator.  But  on  the  supposition  of  stock 
being  bona  notabilia  out  of  the  dioceses  in 
which  testators  died,  the  Prerogative  Court  of 
Canterbury  has,  in  many  cases,  insisted  on  the 
exclusive  right  of  granting  probates,  to  the 
prejudice  of  the  country  Courts,  as  well  as  of 
the  parties  whose  rights  were  thereby  affected. 

"The  true  course  of  proceeding  would  be, 
to  preserve  in  all  cases,  as  much  as  possible, 
the  principle  of  locality,  as  connected  with  the 
usual  domicile  of  the  testator  or  intestate.  It 
is  there  that  his  family,  or  those  entitled  to  any 
property  which  he  may  leave,  will  generally 
be  round ;  and  there  can  be  no  good  reason 
why  they  should  either  go  themselves  to  an 
unreasonable  distance,  or  employ  others  to  act 
for  them  at  such  distance,  perhaps  above  two 
hundred  miles  from  their  residence,  in  order 
to  establish  the  validity  of  an  instrument 
which  was  executed  probably  in  their  pre- 
sence, and  belongs  to  them  as  much  as  the 
property  of  which  it  disposes. 
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The  satisfaction  to  a  few  individuals,  of 
a  personal  examination  of  the  original  will, 
is  but  of  small  consequence,  compared  with 
the  advantages  of  Central  Courts,  especially 
as  it  is  proposed  to  deposit  copies  of  wills, 
and  indexes,  for  the  purposes  of  search,  in 
the  most  convenient  towns  in  various  dis- 
tricts «f  the  kingdom. 

On  the  subject  of  securing  the  grant  of 
administration  to  the  right  person,  and  de- 
tecting fraudulent  applications,  we  believe 
that  all  reasonable  safety  may  be  obtained 
in  the  Metropolitan,  as  well  as  in  the  Local 
Courts;  and  the  expense,  we  incline  to 
think*  whatever  it  mas/  now  be,  is  capable 
of  being  made  less  in  the  former  than  the 
latter,  on  account  of  the  multitude  of  cases ; 
as  we  find  in  common  law  agency,  where 
the  London  practitioner  is  enabled  to  allow 
one-half  the  profit  to  his  professional  client 
in  the  country. 


In  favor  of  the  change,  we  have  the  Re- 
ports of  the  Real  Property  and  Ecclesiastical 
Commissioners,  with  the  evidence  of  Sir 
John  Nicholl,  Sir  Herbert  Jenner,  and  Dr. 
Lushington,  besides  that  of  the  Chief  Jus- 
tice of  the  Common  Pleas.  The  testimony 
of  Mr.  Maule,  the  Solicitor  of  the  Treasury, 
of  Mr.  Freshfield,  the  Bank  Solicitor,  and 
Gwynne,  the  Comptroller  of  the  Legacy 
Duties,  shews  the  defects  in  the  practice 
of  all  the  Ecclesiastical  Courts;  but  it  by 
no  means  favors  the  view  of  Mr.  Quin  on 
the  main  question. 

On  the  whole,  for  the  reasons  we  have 
assigned,  and  on  the  general  preference 
which  we  give  to  Superior  over  Inferior 
Courts,  we  entirely  differ  from  Mr.  Quin ; 
though  we  can  recommend  his  pamphlet  as 
an  able  publication  on  his  side  of  the  ques- 
tion. 


NEW  BILLS  IN  PARLIAMENT. 


ANALYSIS  OP  TH8  BlhL  TO  SBOURB  TUB 
LIBERTY   OF  THB   PRESS. 

1.  That  no  ejt  officio  or  other  Information, 
at  the  suit  of  his  Majesty's  Attorney  Genera], 
or  of  his  Majesty's  coroner  and  attorney  of  the  • 
Court  of  King's  Bench,  whether  with  or  with- 
out the  leave  of  the  Court,  shall  be  filed  on 
account  of  any  libel  after  the  passing  of  this . 
act. 

2.  That  no  indictment  shall  be  prosecuted 
for  any  public  libel,  upon  any  allegation  merely 
of  the  criminal  intentions  of  the  publishers 
thereof,  but  that  it  shall  be  necessary  in  every 
such  indictment  to  allege,  and  to  prove  at  toe 
trial,  that  the  libel  therein  set  forth  was  pub- 
lished to  aid  or  abet,  or  to  cotmsel  or  advise, 
or  procure  the  commission  of  some  crime,  for 
which  a  person  may  now  by  law  be  indicted  as 
an  accessory  before  the  fact. 

3.  It  shall  not  be  necessary  to  aver  that  the 
crime  was  committed.  .Y .  f 

4.  None  but  the  party  aggrieved  to  prase* 
cute  for  a  personal  libel.  ; 

5.  No  action  for  written  or  printed :  wolf d*,> 
unless  the  same  words  actionable  when  JpoJteii  J 

6.  The  truth  may  be  given  in  evidence*  to* 
enable  the  jury  to  decide  whether  cruninal.Qn 
not. 

7.  Notice  to  retract  to  be  served  on  pub^ 
Usher,  and  proof  of  bona  fide  retraction  a  de- 
fence. 

8.  If  the  author  he  disclosed,  and  sufficient 
proof  furnished  against  him,  the  publisher  not 
to  be  prosecuted. 

9.  If  the  prosecution  fail  against  the  author, 
for  want  of  proof,  the  publisher  to  be  liable  la- 
the costs  of  that  prosecution. 
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lb.  The  prosecutor  not  entitled  to  a  special 

Cry  without  consent ;  but  the  defendant  may 
ve  a  special  jury. 

11.  Counsel  for  the  prosecution  not  to  reply 
unless  evidence  be  given  for  the  defence ;  and 
if  such  counsel  sneak  to  evidence,  defendant's 
counsel  to  have  the  ultimate  reply. 

12.  No  attachment  against  a  publication  for 
constructive  contempt  of  Court. 

13.  Where  damages  do  not  exceed  40*.,  the 
defendant  to  have  his  costs ;  no  costs  to  either 
party  where  damages  do  not  exceed  20/.  When 
damages  exceeding  20/.,  and  not  exceeding 
60/.,  no  more  costs  than  damages.  If  damages 
exceed  60/.,  full  costs  to  plaintiff. 

14.  This  act  not  to  extend  to  any  blasphe- 
mous libel,  or  any  libel  on  Christianity ;  or  to 
any  libel  on  the  King  or  Queen,  or  for  ob- 
scenity. 

15.  'Privilege  of  Parliament  not  to  be  affect- 
ed hereby. 

16.  It  shall  not  be  lawful  for  any  Court  to 
sentence  any  person  convicted  of  a  libel,  whe- 
ther public  or  personal,  to  any  greater  length 
of  imprisonment  than  a  term  not  exceeding 
six  months,  nor  to  any  greater  fine  than  a  sum 
not  exceeding  100/.,  nor  to  any  other  punish- 
ment than  to  imprisonment,  or  to  the  payment 
of  a  fine. 

17.  This  act  not  to  extend  to  accessories 
who  might  be  convicted  under  former  laws. 

18.  And  not  to,extead  to  prosecution  for  a 
misdemeanour. 

19.  And  not  to  extend  to  Scotland. 

20.  Repeal  of  statutes  40  Geo.  3.  c.  96.  s.  10, 
Irish ;  60  Geo.  3.  c.  8 ;  60  Geo.  3.  c.  4.  »s.  1 
and  3. 

21.  The  defendant  to  be  at  liberty  to  prove 
the  libel  made  and  published  without  his  pri- 
vity. 


ANALYSIS  OF  A  BILL  FOR  INVE8TING  IN  GO- 
VERNMENT 8ECUBIT1E8  A  PORTION  OF  THE 
CASH  LYING  UNEMPLOYED  IN  THE  BANK  OF 
ENGLAND  BELONGING  TO  BANKRUPT 8*  ES- 
TATES, AND  APPLYING  THE  INTEREST 
THEREON  IN  DI8CHARGB  OF  THE  EXPENSES 
OF  THE  COUUT  OF  BANKRUPTCY,  AND  FOR 
THE  RELIEF  OF  THE  SUITORS  IN  THE  SAID 
COURT. 

1.  That  out  of  the  cash  belonging  to  the 
estates  of  bankrupts  that  now  lies,  or  shall 
hereafter  lie,  dead  and  unemployed  in  the  Bank 
of  England,  in  the  name  of  the  Accountant 
General  of  the  High  Court  of  Chancery,  to 
the  credit  of  the  dividend  account,  or  either 
of  them,  a  sum  not  exceeding  the  sum  of 

shall  and  may,  by  virtue  of  any  or- 
der or  orders  of  the  Lord  High  Chancellor,  to 
be  made  for  that  purpose  from  time  to  time, 
be  placed  out  in  one  entire  sum,  or  in  parcels, 
in  the  name  of  the  Accountant  General  of  the 
High  Court  of  Chancery,  on  such  government 
or  parliamentary  securities  as  in  and  by  such 
order  or  orders  shall  be  directed ;  and  such  se- 
curities shall  be  carried  to  an  account,  to  be 
intituled,  "The  Bankruptcy  Fund  Account," 


subject  to  such  rules  and  orders  as  the  Lord 
High  Chancellor  shall  think  fit  to  prescribe. 

2.  That  the  interest  and  dividends  of  all  the 
securities  to  be  purchased  under  the  authority 
of  this  act  shall  from  time  to  time  be  received 
bv  the  Governor  and  Company  of  the  Bank  of 
England,  and  be  carried  to  an  account,  to  be 
intituled,  "  Interest  arising  from  the  Bank- 
ruptcy Fund  Account." 

3.  That  out  of  the  interest  and  dividends  of 
the  government  or  parliamentary  securities  to 
be  purchased  under  the  authority  of  this  act, 
and  out  of  the  interest  and  dividends  of  any 

government  or  parliamentary  securities  to  be 
ereafter  purchased  and  placed  to  the  said 
first-mentioned  account,  there  shall  be  paid  by 
the  Governor  and  Company  of  the  Bank  «.f 
England,  by  virtue  of  any  order  or  orders  of 
the  Lord  Chancellor  to  be  made  for  that  pur- 
pose, without  any  draft  from  the  said  Account, 
ant  General  of  the  said  Court,  such  yearly  sums 
or  salaries  (the  same  to  be  from  time  to  time 
paid  quarterly,  and  the  first  quarterly  payment 
to  commence  and  be  computed  from  the 
eleventh  day  of  January,  one  thousand  eight 
hundred  and  thirty-four),  free  of  taxes  to  the 
clerks  of  the  said  Accountant  General  for  the 
time  being,  as  hereinafter  is  mentioned ;  (via.) 
to  the  first  clerk  of  the  said  Accountant  Gene- 
ral such  sum  as  the  Lord  Chancellor  shall  by 
order  direct,  not  exceeding  the  sum  of 
pounds ;  to  the  second  clerk  of  the  said  Ac- 
countant General  such  sum  as  the  Lord  Chan- 
cellor shall  by  order  direct,  not  exceeding 
the  sum  of  pounds ;  and  the  yearly 

sum  or  salary,  as  the  Lord  Chancellor  shall  by 
order  direct,  not  exceeding  pounds 

each,  to  tiro  additional  clerks  of  the  said  Ac- 
countant General,  in  case  it  shall  at  any  time 
hereafter  appear  necessary  to  the  saia  Lord 
Chancellor  to  appoint  two  such  additional 
clerk 8  or  either  of  them,  in  pursuance  of  the 
clause  for  that  purpose  hereinafter  contained; 
the  first  quarterly  payment  to  such  additional 
clerks  respectively  to  commence  from  the  day 
of  the  date  of  their  respective  appointments ; 
and  also  any  further  sum,  not  exceeding 

in  any  one  year,  to  the  said  Account- 
ant General,  to  defray  the  expenses  of  station- 
ery, coals,  candles,  messengers,  and  other  ne- 
cessary expenses  of  the  said  Accountant  Gene- 
ral, to  be  by  him  incurred  in  discharge  of  die 
duties  imposed  upon  him  by  the  said  act. 

4.  That  it  shall  and  may  be  lawful  to  and  for 
the  Lord  High  Chancellor  of  Great  Britain  for 
the  time  being,  upon  the  requisition  of  the  said 
Accountant  General  for  the  time  being  for  that 
purpose,  and  upon  its  being  made  appear  to 
the  Court  that  additional  assistance  is  necessary 
for  transacting  the  said  business  of  the  said 
Accountant  General,  to  appoint  not  exceeding 
two  more  persons  to  be  clerks  to  the  said  Ac- 
countant General,  who  shall  have  and  be  en- 
titled to  such  yearly  salaries,  not  exceeding  the 
sum  of  pounds  each,  hereby  provided 
for  additional  clerks,  as  to  the  Lord  Chancellor 
shall  seem  fit,  to  be-paid  and  payable  out  of  tbe 
same  funds,  and  in  the  same  manner  as  is 


New  Bills  in  Parliament."  Superior  Courts :  Lord  Chancellor. 


381 


hereby  directed  and  provided  as  to  the  other 
clerks  of  the  Accountant  General. 

5.  That  it  shall  and  may  be  lawful  to  and 
for  the  Lord  High  Chancellor,  by  any  order  or 
orders  to  be  by  him  from  time  to  time  made  for 
that  purpose,  to  order  and  direct  that  all  or 
any  of  the  salaries  now  payable  to  all  or  any  of 
the  Judges  and  other  officers  of  the  said  Court 
of  Bankruptcy,  and  all  or  any  of  the  annuities 
now  chargeable  upon  the  said  account,  inti- 
tuled, "  The  Secretary  of  Bankrupts'  Com- 
pensation Account/'  shall  and  may  from  the 
time  or  times  to  be  in  such  order  or  orders 
specified  for  that  purpose,  be  chargeable  upon 
and  be  payable  and  paid  out  of  the  interest  and 
dividends  aforesaid,  or  out  of  so  much  thereof 
as  snail  remain  after  paying  or  providing  for 
the  yearly  sums  or  salaries  hereinbefore  pro- 
vided for  the  clerks  of  the  said  Accountant- 
General,  such  order  or  orders  to  be  without 
prejudice  to  the  rights  of  the  said  Judges  and 
other  officers;  and  the  said  several  persons 
entitled  to  annuities  for  compensation  as 
aforesaid,  to  be  paid  their  several  salaries  and 
annuities  by  and  out  of  the  said  several  ac- 
counts, intituled,  "The  Secretary  of  Bank- 
rupts' Account,"  and  "  The  Secretary  of  Bank- 
rupts9 Compensation  Account,"  or  so  much  of 
such  salaries  and  annuities  as  the  monies  and 
dividends  by  this  act  charged  therewith  shall 
be  insufficient  to  pay  and  satisfy. 

6  That  it  shall  and  maybe  lawful  to  and 
for  the  said  Lord  High  Chancellor,  by  any  or- 
der or  orders,  to  direct  that  all  and  every  or 
any  of  the  salaries  and  annuities  by  this  act  or 
the  said  recited  act  made  payable  out  of  the 
several  funds  aforesaid,  intituled, "  The  Secre- 
tary of  Bankrupts'  Account,"  "  The  Secretary 
of  Bankrupts'  Compensation  Account,"  "  The 
Bankruptcy  Fund  Account,"  or  either  of 
them,  shall  and  may  be  paid  respectively  on 
such  days  as  in  the  said  order  or  orders  shall 
be  specified ;  and  in  case  of  the  death,  resign- 
ation, or  removal  of  any  of  the  said  Judges, 
officers,  or  persons,  entitled  to  salaries  or  an- 
nuities as  aforesaid,  by  the  same  or  other  or- 
der or  orders  to  direct  that  the  proportion  of 
any  salary  or  annuity,  payable  as  aforesaid, 
which  may  become  due  to  any  Judge,  officer, 
or  person  aforesaid,  between  the  time  to  which 
any  such  salary  or  annuity  may  have  been  then 
last  paid  or  payable,  and  the  time  of  any  such 
death,  resignation,  or  removal,  shall  be  paid  to 
the  said  Judge,  officer,  or  other  person  so  re- 
signing, or  being  removed,  his  executors,  ad- 
ministrators, or  assign?,  or  to  the  executors  or 
administrator*  of  any  Judge,  officer,  or  other 
person  so  dying. 

7.  That  auy  surplus  interest  and  annual  pro- 
duce which  shall  arise  from  the  securities  pur- 
chased as  aforesaid,  and  carried  to  the  account 
intituled,  "  The  Bankruptcy  Fund  Account," 
beyond  what  shall  be  sufficient  to  answer  the 
purposes  of  this  act,  and  also  the  interest  pro- 
duced from  the  securities  purchased  with  such 
surplus  interest  and  annual  produce,  shall, 
from  time  to  time,  be  placed  out  in  the  pur- 
chase of  government  or  parliamentary  securi- 
ties; in  the  name  of  the  Accountant  General  of 


the  High  Court  of  Chancery,  and  placed  to  the 
credit  of  an  account,  intituled,  "  Securities 
purchased  with  surplus  Interest  arising  from 
Securities  carried  to  the  Bankruptcy  Fund 
Account,"  and  that  the  interest  and  dividends 
which  shall  arise  from  the  securities  so  pur- 
chased as  last  aforesaid,  shall  be  subject  to 
all  or  any  such  payments  as  (aforesaid,  as  the 
Lord  Chancellor  shall  by  any  order  or  orders 
to  be  made  for  that  purpose  direct. 

8.  That  if  at  any  time  hereafter  the  whole 
or  any  part  of  the  money  placed  out  in  pursu- 
ance of  this  or  any  other  act  of  parliament, 
shall  be  wanted  to  answer  any  of  the  demands 
due  in  respect  of  the  said  bankrupts'  estates, 
or  of  the  said  dividend  account  respectively, 
then  and  in  such  case  the  said  Lord  High 
Chancellor  may  and  shall  direct  the  whole  or 
any  part  of  such  money  to  be  called  in,  and 
the  securities  in  which  the  same  and  the  sur- 
plus interest  and  dividends  hereinbefore  men~ 
tioned  shall  be  placed,  to  be  sold  and  disposed 
of,  in  order  that  the  demands  due  in  respect 
of  the  said  bankrupts'  estates  or  dividend  ac- 
count respectively,  may  at  all  times  be  fully 

{>aid  out  of  the  common  and  general  cash  bel- 
onging to  such  estates,  and  the  said  dividend 
account. 

9.  That  it  shall  be  lawful  for  the  Lord  High 
Chancellor,  by  any  order  or  orders,  to  autho- 
rize the  change  of  the  securities  to  be  pur- 
chased pursuant  to  this  act,  or  any  part  ot  the 
same. 

10.  That  out  of  the  interest  and  dividends 
of  the  said  government  or  parliamentary  secu- 
rities, purchased  and  to  be  purchased  as  afore* 
said,  the  expenses  incurred  in  procuring  and 
passing  this  act,  and  the  costs,  charges,  and 
expenses  of  all  proceedings  had  or  to  be  had 
in  consequence  thereof,  shall  be  paid  by  the 
Governor  and  Company  of  the  Bank  of  Eng- 
land, by  virtue  of  any  order  of  the  High  Court 
of  Chancery. 

11.  Act  may  be  altered  in  present  session. 

12.  Public  act. 


SUPERIOR  COURTS. 


fcartf  6f»mc*nor'rf  Court 

EXECUTOR  AND  ADMINISTRATOR. 

A  married  woman,  having  a  separate  estate, 
redeemed  with  her  own  money  a  mortgage 
upon  property  vested  in  her  husband,  and 
had  the  assignment  made  to  her  brother, 

•  who  declared  that  he  held  the  deeds  in  trust 
for  her.  By  her  will,  she  gore  him  a  le* 
gacy,  and  appointed  him  her  executor. 
The  husband  obtained  letters  *f  adminis- 
tration of  her  other  goods.  He  is  dechtrni 
entitled  to  the  mortgage  as  against  the 
executor. 

Mrs.  Mary  Needham,  deceased,  the  wife  of 
the  defendant,  had  a  separate  settlement  of 
some  houses  in  Liverpool,  made  upon  her  in 
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IQQft&fthe  rirfrnrtaiit;  who  went  to  sea  soon  J  made  did  not  ultimately  dispose  of  the  question 
after,  louring  his  absence,  the  wife,  by  in.  in  dispute, 
dnstry  and  application  of  the  proceeds  of  the-  Jffr.  Tinney  and  Mr.  Booth  supported  the 
houses,  saved  400/.,  which  upon  the  return  of  decree  of  the  Court  below.  The  executor's 
the  defendant*  they  laid  out  in  part  purchase  title  was  under  the  will ;  and  this  property  not 
•of  a  house  in  the  same  town,  at  the  price  of]  being  disposed  of  by  *he_  will,  the  testatrix  died 
700/. ;  they  borrowed  die  remaining  300/.  from 


a  Mr.  Leager,  to*  whom  they  secured  the  re- 

Sayment  of  the  same,  by  a  mortgage  on  the 
ouse.    The  house,  subject  to  that  mortgage, 
was  conveved  to  the  defendant*  alone,  and  not 
to  the  wife;  and  the  defendant  received  the 
rents  and  profits  thereof  during  the  wife's  life. 
She,  after  this  purchase,  saved  260/.  more,  and 
■borrowed  from  the  plaintiff,  who  was  her  bro- 
ther, 4XU.  more,  to  discharge  the  mortgage 
debt  to  Leager.    Leager,  on  being  paid,  as- 
signed the  mortgage,  at  her  request,  to  the 
plaintiff,  who  made  a  memorandum  in  writing, 
that  he  held  the  mortgage  for  Mrs.  Needham. 
She  afterwards  made  her  will,  and  thereby  be- 
queathed to  the  plaintiff  her  interest  in  the 
houses  conveyed  to  her  separate  use  by  her 
husband  in  J  806,  and  appointed  him  her  exe- 
cutor.   After  her  death,  the  plaintiff  filed  his 
bill  in  this  Court  against  the  defendant,  for 
foreclosure  of  the  mortgage  on  the  purchased 
house.    The  defendant  demurred,  and  his  de- 
murrer was  allowed,  the  memorandum  shewing 
that  (he  plaintiff  held  the  mortgage  deed,  not 
in  his  own  right,  but  as  trustee  for  Mrs.  Need- 
ham.    The  plaintiff  then  filed  his  supplemen- 
tal bill  as  legatee  and  executor  of  Mrs.  Needham, 
having  proved  her  will;  and  he  claimed  not 
only  the  benefit  of  the  bequest  to  him  as  le- 
gatee, but  also  all  such  other  property  as  the 
testatrix  died  entitled  to,  as  her  executor. 
The  defendant  obtained  letters  of  administra- 
tion caterorum  honor  urn,  and  filed  his  bill, 
calling  on  the  executor  to  give  up  his  mort- 
gage deed.    Upon  the    hearing,  before  the 
Master  of  the  Hulls,  his .  Honor  decreed  that 
the  administrator  was  entitled,  and  dismissed 
the  plaintiff's  bill    The  plaintiff  then  filed  his 
bill  in  hi*  representative  character  only,  claim- 
ing from  the  defendant  the  300/.  advanced  out 
of  the  testatrix's  money,  including  the  40/. 
lent  to  her  in  purchase  of  the  house.    The 
defendant  pleaded  to  that,  that  the  whole  mat- 
ter was  decided  by  the  decree  of  the  Master  of 
the*  Rolls.    The  Vice  Chancellor,  before  whom 
that  plea  was  argued,  allowed  it;  and  the 
plaintiff  now  appealed  from  his  Honor's  de- 
cision. 

Mr.  Pepp*  and  Mr.  AW,  in  support  of  the 
appeal.  The  whole  question  was  as  to  who 
was  entitled  to  the  300/.  They  submitted  that 
the  opinion  of  the  Master  of  the  Rolls  did  not 
prejudge  that  question,  but  only  gave  the  ad- 
ministration of  the  wife's  effects  to  the  de- 
fendant, not  in  his  own  right,  but  as  her  per- 
sonal representative,  in  respect  to  property 
not  disposed  of  by  the  will.  The  plaintiff,  as 
her  executor,  must  take  a  beneficial  interest 
in  all  the  property  over  which  she  had  power ; 
and  if  he  did  not  take  it  beneficially,  he  must 
take  it  as  trustee  for  her  next  of  kin.    The 


intestate  as  to  that.  The  husband,  who  was 
declared  entitled  to  letters  of  administration  of 
what  was  not  disposed  of  by  the  will,  became 
properly  entitled  to  this  house  as  administra- 
tor; and  he  did  not  claim  it  in  any  other 
right. 

The  Lord  Chancellor  having  taken  tune  for 
his  judgment,  said  on*  a  subsequent  day,  that 
be  had  considered  the  case,  and  he  concurred 
with  the  flee  Chancellor.  He  dismissed  the 
appeal  with  costs. 

Apple  ton  v.  Needham,  at  Lincoln's  Inn. 
Feb.  1834. 


FRACD.— INJUNCTION. 

Courts  of  Equity  have  a  concurrent  jurisdic- 
tion with  Courts  of  Law  in  relieving'  against 
bills  of  exchange  overdue  or  obtained  by 
fraud,  and  wiu  restrain  the  holder,  for 
full  value,  with  knowledge  of  the  fraud, 
from  proceeding  at  law  against  the  drawer 
or  acceptors. 


Suestion  then  was  between  those  parties  in 
aeir  representative  capacities  j  and  the  decree 


This  was  a  motion  to  have  a  bill  of  exchange 
for  500/.  delivered  up  to  be  cancelled,  and  for 
an  injunction  in  the  mean  time  to  restrain  the 
defendant  from  proceeding  at  law  to  recover 
the  amount  of  it.  The  facta,  as  stated  in  the 
plaintiff's  bill,  were  these : — Robert  Hitchcock, 
agent  to  a  Mr.  Heyland,  made  application  at 
the  house  of  Greig  &  Co.,  late  bill  brokers  in 
Dublin,  for  a  bill  of  exchange,  pavaUe  ia 
London,  and  gave  in  return  a  cheque  for  a  like 
amount,  upon  the  Oolerain  branch  of  the  Bank 
of  Ireland:.  Greig  &  Co.  gave  him  a  bill  of 
exchange, 'drawn  upon  Esdaile  &  Co.,  bankers 
in  London.  The  cheque  upon  the  Celersin 
bank  was  returned  dishonored,  and  Greig  &  Co. 
never  received  any  consideration  for  their  bill 
That  bill  being  accepted  by  Esdaile  &  Co.,  was, 
in  due  time,  presented  at  their  banking-house 
for  payment,  by  the  defendant ;  payment  was 
refused,  on  which  the  defendant  brought  an 
action  to  recover  the  amount  of  the  bill.  The 
defendant,  in  his  answer,  said  he  was  a  bill- 
broker,  and  that  he  had  discounted  the  bill 
for  its  full  value,  for  a  person  of  the  name  of 
Stuart,  son-in-law  to  Hitchcock.  It  appeared  in 
evidence  that  Hitchcock  had  forged  the  indorse- 
ment of  Mr.  Heyland,  and  that  the  defend- 
ant, on  learning  that,  applied  to  Mr.  Heyland 
to  re-indorse  the  bill,  which  he  consented  to 
do  on  receiving  half  its  amount.  The  bill  was 
not  re-indorsed  until  after  it  had  come  to  ma- 
turity. Since  this  transaction  Greig  &  Co. 
became  bankrupts,  so  that  if  Esdaile  &  Co. 
were  compelled  to  pay  this  bill,  they  would  have 
no  chance  of  being  reimbursed.  On  these, 
grounds  it  was  contended  that  an  injunction, 
which  had  been  obtained  on  a  former  applka- 
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tion,  ought  be  continued,  in  order  that  farther 
inquiries  might  be  made  before  bringing  the 
case  into  a  Court  of  Law. 

Mr.  fPruy,  in  support  of  this  application, 
cited,  among  other  cases,  Jnckman  v.  Mitchell,* 
and  Hodgson  v.  Mttrrttv* 

Mr.  Simkinson,  and  Mr.  Richard*,  on  the 
other  aide.  There  was  no  proof  that  a  full  con- 
sideration had  not  been  given  for  the  bill.  If  a 
motion  of  this  kind  were  allowed,  it  would  have 
the  effect  of  entirely  ousting  the  jurisdiction  of 
the  common  law.  Were  the  facts  stated  in 
bill  true,  they  would  be  a  good  defence  to  an 
action. 

The  Lord  Chief  Baron,  then  deferred  judg- 
ment. His  Lordship,  on  a  subsequent  day,  in 
giving  judgment,  said,  the  question  was,  whe- 
ther the  injunction  granted  to  restrain  the 
defendant  from  proceeding  in  an  action  at  law 
should  be  dissolved.  He  would  consider,  first, 
the  facts  as  suggested  by  the  plaintiff ;  he  would 
then  consider  how  far  those  tacts  were  admitted 
by  the  answer  of  the  defendant.  The  case  as 
suggested  by  the  plaintiff  was  this : — Robert 
Hitchcock  was  the  agent  of  Langfbrd  Heyland, 
and  authorised  to  receive  his  rents;  his  agency 
did  not  appear  to  have  extended  further.  At 
the  time  this  transaction  took  place  there  was 
a  considerable  sum  of  money  due  from  Hitch- 
cock to  Heyland  in  respect  of  his  rents.  On  the 
10th  of  March,  1832,  an  application  was  made 
by  Hitchcock  to  Greig  &  Co.,  to  furnish  him 
with  a  bill  on  London  for  500/.  That  bill  was 
furnished,  and  the  consideration  given  for  it 
was  a  cheque  on  the  Colerain  bank.  The  bill 
was  drawn,  not  in  favour  of  Hitchcock — but, 
of  Heyland.  On  the  12th  of  March,  the  bill, 
by  means  of  a  forged  endorsement,  in  the  name 
of  Heyland,  was  discounted  by  the  defendant, 
who  gave  full  value  for  it.  Either  before,  or 
after  the  period  when  the  bill  came  to  ma- 
turity, these  facts  became  known  to  the  holder 
of  the  bill.  The  bill  was  dishonored ; — after  the 
dishonor  application  was  made  by  the  holder 
of  the  bill  to  Heyland  for  his  endorsement. 
That  endorsement  was  procured  on  an  agree- 
ment between  the  holder  and  Heyland,  that,  in 
case  of  any  money  being  recovered  on  the  bill, 
it  was  to  be  divided  equally  between  them.  As 
the  facts  stood  the  bill  was  obtained  by  fraud 
from  Greig  &  Co.,  and  the  name  of  Heyland 
was  placed  upon  the  bill  for  the  purpose  of 
rendering  the  discounting  of  it  more  easy  than 
if  it  hadbeen  drawn  in  favour  of  Hitchcock. 
The  forgery  of  the  endorsement,  and  the  nego- 
tiation of  the  bill  immediately — two  days  after 
— satisfied  his  Lordship  that  the  conclusion 
which  he  had  come  to  was  correct.  Lanauze, 
therefore,  at  the  time  the  bill  became  due,  held 
it  without  any  title  to  enforce  payment  either 
against  the  acceptor  or  drawer  of  the  bill. 
There  was  nothing  on  the  bill  but  a  forged 
endorsement,  which  was  no  endorsement  at  all. 
Then  how,  when  the  bill  became  due,  and  after 
a  knowledge  of  the  fraud,  could  any  act  done 
by  Heyland  have  the  effect  of  rendering  the 

•  !3Ves.  581. 

*  2  Sim.  515. 


bm  operative  either  Against  Greig  &  Co.,  or  die 
acceptors  ?  The  act  was  done  after  a  know- 
ledge of  the  fraud,  and  when  the  bill  was  due, 
in  apprehension  that  it  was  altogether  inopera- 
tive. In  this  state  of  facts,  if  admitted  by  the 
answer,  his  Lordship's  opinion  was,  that  the 
injunction  must  he  continued.  It  was  said  at 
the  bar  that  this  was  a  sufficient  defence  in  a 
Court  of  Law :  be  it  so ;  this  Court  fit  a  case 
of  fraud  of  this*  description  had  the  same  juris- 
diction as  a  Court  of  Law,  and  this  Court  would 
not  send  a  case  to  a  Court  of  Law  under  such 
circumstances.  Now,  as  respects  the  answer; 
it  admitted  all  the  facts,  except  one ;  but  that 
fact  was  a  very  material  one,  and  the  basis  of 
the  whole  proceedings,  namely,  as  to  what 
passed  between  the  applicant  for  the  bill  and 
Greig  &  Co.,  at  the  time  it  was  given.  It  Was 
stated  that  the  bill  was  given  without  consider-* 
ation;  a  particular  transaction  was  stated  by 
the  plaintiffs,  namely,  that  a  cheque  drawn  on 
the  Colerain  Branch  Bank,  which  was  given  as 
a  consideration  for  the  bill,  was  dishonored. 
This  was  not  denied  by  the  defendant,  but  he 
stated  that  he  believed  that  at  the  time  when 
the  bill  was  obtained,  a  sufficient  consideration 
was  £iven  for  it.  His  Lordship  apprehended 
that  it  was  not  sufficient.  The  defendant  left 
the  matter  in  doubt;  and  according  to  the 
principles  laid  down  by  Courts  of  Equity,  in 
cases  of  this  description,  the  defendant  mutt 
£0  further ;  he  must  clear  away  all  doubts,  for 
if  any  matter  was  left  in  doubt  the  Court 
would  not  dissolve  the  injunction,  but  retain  it 
for  further  inquiry.  It  appeared  to  him  that 
the  answer  die!  not  displace  the  case,  and  the 
injunction,  therefore,  must  he  continued.  But 
it  was  stated  in  the  arguments,  that  the  object 
was  to  have  the  bill  of  exchange  delivered  up 
to  be  cancelled.  There  was  no  equity  for 
Lanauze,  as  the  holder  of  the  bill  for  a  valuable 
consideration.  When  the  bill  was  due  there 
was  no  legal  title  to  enforce  payment  against 
either  party  to  the  bill,  nor  aid  he  get  a  shew- 
of  title  by  the  endorsement  of  Heyland.  The 
bill  was  over  due,  and  notice  of  the  fraud  had 
been  given ;  and,  under  these  circumstances,  be 
considered  it  clear  that  the  defendant  was  not 
the  purchaser  of  the  bill  in  its  present  state, 
and  certainly  not  without  notice.  He  would 
not,  however,  decide  that  point  in  the  present 
state  of  the  facts.  It  was  said,  that  the  bill 
ought  not  to  be  delivered  up  to  be  cancelled  for 
other  reasons,  aud  that  the  defendant  had  a 
right  to  hold  possession  of  the  bill  in  order  that 
he  might  recover  the  money  which  he  had  given 
in  respect  of  it  to  Stewart  or  Hitchcock.  The 
possession  of  the  bill  was  not  necessary  for  this 

Surpose,  as  was  laid  down  in  the  case  cited  of 
furray  v.  Hodgson,  in  which  the  same  objec- 
tion was  taken,  and  Murray  insisted  that  be  had 
a  right  to  hold  the  bill  on  account  of  money 
advanced,  notwithstanding  which  the  Court 
confirmed  the  injunction.  His  Lordship  thought 
therefore  that  the  injunction,  in  the  present  in- 
stance, ought  not  to  be  dissolved. 

Esdnile  and  others  v.  Latutuze,  at  Gray's  Inn 
Hall,  Dec.  5th  aud  7th,  1833. 
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DEPOSIT  OP  TITLE   DEEDS.  —  INJUNCTION.— 
PRACTICE. — ANSWERS.— AMENDMENTS. 

The  deposit  of  copies  of  court  roth  at  a  se- 
curity for  repayment  of  a  loan,  gives  the 
lender  an  equitable  lien  on  the  copyhold 
projterty. 

A  defendant's  answer  to  a  bill  may  be  read  as 
an  affidavit  upon  a  motion  to  dissolve  an 
injunction  $  but  his  affidavit,  after  answer, 
cannot,  except  in  reply  to  affidavits  on  the 
other  side. 

Leave  may  be  granted  to  amend  a  bill,  with- 
out prejudice  to  the  injunction,  while  the 
Court  is  considering  its  judgment  on  the 
motion  to  dissolve. 


These  several  points  arose  in  the  following 
case,  which  is  not  yet  brought  under  the  view 
of  the  Court  on  the  merits. —One  Jordan, 
owner  of  a  copvhold  house  and  premises,  cal- 
led "  The  Valiant  Trooper/'  in  Goodge  Street, 
Tottenham  Court  Road,  one  of  the  defendants, 
being,  in  the  year  1827,  indebted  to  the  plain- 
tiffs, his  brewers,  for  goods  and  an  advance  of 
money  as  a  loan,  making  altogether  1/50/, 
deposited  with  them,  as  a  security  for  repay- 
ment thereof,  his  title-deeds,  consisting  of 
copies  of  the  court  rolls,  surrender,  and  ad- 
mission. In  the  year  1829,  all  these  docu- 
ments, except  the  copy  of  his  admission,  were 
re-delivered  to  him,  upon  his  application  for 
them  to  defend,  as  he  alleged,  an  action  of 

S'ectment.    In  1832  he  applied  to  defendant 
ulnois,  his  wine  and  spirit  merchant,  for  a 
loan,  to  which  the  latter  consented,  upon  get- 
ting a  mortgage  on  the  house,  which,  upon  his 
inquiries,  Jordan  assured  him  to  be  unencum- 
bered.   The  mortgage  was  therefore  executed 
for  securing  to  Bulnois  the    re-payment  of 
2500/.,  advanced  by  him  in  money  and  value ; 
and  it  contained  a  proviso  for  securing  the  re- 
payment of  a  further  advance  of  500/.,  which 
was  accordingly  advanced  by  Bulnois  some  time 
after ;  and  a  surrender  was  made  in  his  favor. 
In  1833,  Jordan,  falling  into  further  embar- 
rassment, proposed  to  Bulnois  an  arrangement 
for  the  sale  of  the  premises,  the  latter  to  be 
paid  out   of  the  purchase-money.     Bulnois 
consented ;  and  the  house  and  premises  were 
sold  by  auction  to  one  Wilson,    who    paid 
500/.  of  the    purchase-money.     The  plain- 
tiffs, on  discovering  these  proceedings,  filed 
their  bill,  and  obtained  an  injunction  to  re- 
strain the  defendants  from  receiving  the  pur- 
chase-money or  dealing  with  the  property. 

Mr.  Shnphinson  ana  Mr.  Chant/lets  moved, 
on  behalf  of  the  defendant  Bulnois,  to  dissolve 
the  injunction.  The  case  made  by  the  plain- 
tiffs depended  on  the  doctrine  that  the  de- 
posit of  court  rolls  gave  an  equitable  mortgage  I 
on  the  property.  Bulnois  had  no  knowledge 
of  their  equitable  lien.  He  dealt  with  Jordan 
for  years,  and  considered  him  a  rich  man,  al- 
though in  want  of  a  temporary  loan.  He  made 
due  inquiries  of  the  steward  ot  the  manor ;  and 
the  answers  he  received,  joined  to  the  confi- 
dence lie  placed  in  Jordan — who  said  that  he 
had  only  mislaid  the  copy  rolls— satisfied  him 


that  the  property  was  unincumbered.  He  was 
an  innocent  mortgagee.  The  case  of  Ear  parte 
Warner*  they  admitted,  was  against  them ; 
but  that  of  Plumb  v.  Fluittp  and  another 
lately  before  the  Master  of  the  Rolls,  not  yet 
reported,  was  in  their  favor. 

Mr.  Wigram  and  Sir  George  Grey  for  the 
plaintiffs. — No  doubt  can  be  now  entertained, 
that  the  deposit  of  the  copies  of  court  rolls 
constituted  an  equitable  mortgage  on  the  pro- 
perty. That  position  was  never  questioned, 
except  in  Ex  parte  Warner,  where  the  doc- 
trine was  confirmed.  The  plaintiffs  had  a 
perfectly  valid  equitable  security  upon  these 
copyhold  premises  from  1827  to  1832,  when, 
by  the  surrender  to  the  defendant,  he  obtained 
the  legal  title,  and  thereby  possessed  himself 
of  property  which,  in  right  and  in  conscience, 
belonged  to  the  plaintiffs.  The  question  then 
was,  did  Bulnois  acquire  the  legal  title  to  this 

firoperty  in  a  way  that  this  Court  can  sanction? 
f  he  had  notice  of  the  prior  equitable  incum- 
brance at  the  time  he  took  the  conveyance,  his 
title  could  not  be  allowed  to  prevail  as  against 
the  plaintiffs ;  as  it  is  against  equity  for  a  man 
to  possess  himself  of  property  which  he  knows 
to  belong  to  another.  The  same  doctrine  has 
been  held  as  to  constructive  or  implied  notice. 
The  party  advancing  money  was  bound  to  use 
reasonable  diligence  and  caution  in  ascertain- 
ing prior  incumbrances — particularly  as  to  the 
court  rolls,  the  more  especially  where  it  was 
notorious  that  public  houses  generally  were 
subject,  some  way  or  other,  to  debts  due  to 
brewers.  They  denied  that  the  cases  cited 
availed  for  the  defendant;  and  they  relied, 
not  only  on  them,  but  also  on  Martinet  v. 
Cooper,*  Bozon  v.  Williams,*  Jackson  v.  Rowe,* 
Heron  V.  Mills,1  Taylor  v.  Baker,*  H  or  lock  v. 
Priestley*  Sugden's  Vendors  and  Purchasers,* 
Coventry's  Conveyancers*  Evidenced  and/fcA- 
nell  v.  Evans.1 

Lord  Lyndhurst,  C.  B. — I  have  not  the  least 
doubt,  that  the  deposit  of  court  rolls  gives  an 
eaui table  lien  on  the  property  to  the  party  with 
whom  they  are  deposited  as  a  security,  as  be- 
tween him  and  the  depositor.  I  am  satisfied 
there  never  was  a  decision  contrary  to  that  of 
Ex  parte  Warner.  As  to  the  other  part  of  the 
case,  I  must  take  time  to  consider  the  facts 
and  the  evidence,  and  look  into  the  cases. 

His  Lordship,  on  a  subsequent  day,  stated 
the  facts  fully,  and  said,  that  by  having 
ascertained  that  it  was  the  practice  never  to 
give  more  than  one  official  stamped  cony  of  the 
court  rolls,  he  got  rid  of  much  of  the  difficulty 
of  the  case  in  respect  of  the  facility  of  com- 
mitting a  fraud,  lie  found  from  the  evidence 
that  Bulnois  did  not  act  upon  his  own  opinion 
alone.  He  called  to  his  aid  Messrs.  Appleby 
and  Chandlers,  solicitors,  and  he  had  every 
proper  advice  in  point  of  law.    Jordan  stated 
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to  them  that  the  property  was  not  charged, 
sad  they  were  referred  by  him  to  the  steward 
of  ihe  manor,  whose  clerk  stated  that  there 
was  no  charge  upon  the  property.  This  amount- 
ed to  nothing  more  than  to  prove  to  the  satis- 
faction of  Messrs.  Appleby  and  Chandler,  that 
there  was  no  legal  charge  upon  the  property. 
Then,  what  were  the  other  circumstances  ?  It 
was  known  to  Bulnois  that  Jordan  was  indebt- 
ed for  money  advanced  by  Messrs.  Whitbread. 
Under  these"  circumstances,  a  prudent  man 
would  have  made  enquiries  of  the  plaintiffs, 
whether  or  not  they  had  lent  any  money  to 
Jordan,  and  what  security  they  had  for  it. 
Bulnois  made  no  such  inquiry.  But  the  case 
did  not  rest  there ;  an  application  was  made 
to  Jordan  for  an  abstract  of  his  title,  and  he 
Kiid  that  he  had  no  abstract ;  that  his  abstract 
»f  title  was  the  court  rolls,  and  that  he  might 
^o  and  look  at  them.  Messrs.  Appleby  and 
Chandler  and  Bulnois  also  wanted  to  see  co- 
pie*  of  the  court  rolls ;  but  Jordan  said  he 
had  lost  or  mislaid  them.  That  ought  to  ex- 
cite suspicion.  The  only  point  for  considera- 
tion was,  ought  the  situation  of  the  parties  to 
be  changed  in  this  state  of  the  case  ?  Ought 
the  conveyance  to  be  executed  and  the  pur- 
chase-money paid  over  ?  or  were  the  proceed- 
ings to  be  still  suspended,  and  the  parties  to 
remain  in  their  present  condition  till  the  case 
was  heard,  and  all  the  evidence  applicable  to 
the  circumstances  made  known  ?  He  felt 
bound  to  continue  the  injunction  ;  and  it  struck 
him  that  the  position  of  the  parties  ought  not 
to  be  altered.  He  did  not  mean  to  intimate 
what  would  be  the  ultimate  judgment  of  the 
Court. 

In  the  course  of  the  argument,  the  counsel 
for  Bulnois  attempted  to  read  an  affidavit  of 
the  defendant  Jordan,  to  which  the  counsel  for 
the  plaintiffs  objected. 

The  Lord  Chief  Baron. — There  is  no  case 
in  which  that  is  done.  A  party  filing  his  an- 
swer, must  rely  on  it  for  his  defence, — unless 
where  affidavits  are  filed  by  plaintiffs  in  reply 
to  the  answer,  in  which  case  the  defendant 
may  file  an  affidavit  in  reply.  The  answer  of 
the  defendant  may  be  read  as  an  affidavit  in 
this  motion.     Shadbroke  v.  Lewis.m 

The  answer  was  accordingly  read; 

In  the  interval,  while  the  case  stood  over  for 
judgment,  Sir  G.  Grey,  on  behalf  of  the  plain- 
tiffs, moved  for  leave  to  amend  their  bill,  and 
read  the  affidavit  of  their  solicitors,  stating, 
that  in  consequence  of  the  several  facts  put  in 
controversy  by  Jordan's  answer,  it  became 
necessary  for  the  plaintiffs  to  amend  their  bill. 

Mr.  Simpkinson,  for  the  defendant  Bulnois, 
opposed  the  motion,  as  it  was  against  the  prac- 
tice and  principles  of  the  Court  to  give  leave 
to  amend  a  bill  in  this  stage,  and  under  these 
circumstances.  The  object  of  such  an  appli- 
cation must  be  to  gain  time,  and  to  keep  the 
injunction  hanging  over  the  defendants,  or 
with  a  view  to  the  removal  of  the  injunction 
in  the  event  of  his  Lordship  coming  to  the 
conclusion  that  it  should  be  dissolved.    The 


m  Dickens. 


NO.  CXCIII. 


affidavit  did  not,  as  it  ought,  state  that  all  these 
facts  came  to  the  knowledge  of  the  plaintiffs 
since  they  filed  their  bill,  or  that  the  proposed 
amendments  were  material.  The  parties  had 
a  fortnight  to  read  the  answer,  from  the  filing 
of  it  on  the  5th  of  December  to  the  time  of 
making  the  motion  to  dissolve  the  injunction 
on  the  19th  of  the  same  month. 

The  Lord  Chief  Baron  said,  that  the  appli- 
cation was  to  make  the  amendments  without 
disturbing  the  inj  unction .  Suppose  he  were  to  be 
of  opinion  that  the  injunction  ought  to  be  dis- 
solved; in  the  ordinary  course  of  proceedings 
there  would  be  an  application  lor  leave  to 
amend.  He  did  not  see  that  it  could  make 
any  difference  to  allow  the  defendants  to 
amend  at  the  present  moment. 

The  motion  was   granted,    reserving   the 

2uestion  of  costs.  Whitbread  and  others  v. 
tutnois  and  others,  at  Gray's  Inn  Hall,  19th 
and  20th  Dec.  1833,  and  10th  and  17th  Feb. 
1834. 


PRACTICE. — SOLICITOR. — C0ST3. 

A  solicitor  instituting  a  suit  in  the  name  of 
a  party  without  his  consent,  will  be  ordered 
to  pay  all  the  costs  incurred.*  A  defend- 
ant in  such  suit  has  a  right  to  come  in  be- 
fore appearing  to  it,  to  get  the  bill  taken 
off  the  file.  The  plaintiffs  whose  names 
have  been  so  used,  have  also  a  right  to  join 
in  suck  motion,  and  to  be  paid  their  costs. 

Mr.  Kor,  on  behalf  of  the  defendant,  moved 
that  the  bill  filed  in  this  suit  be  taken  off  the 
file,  and  that  the  solicitor,  in  whose  name  it 
was  placed  there,  be  ordered  to  pay  all  the 
costs  incurred.  The  bill  purported  to  be  for 
an  account  of  tithes  due  to  the  late  Vicar  of 
Crosby,  and  to  be  filed  at  the  instance  of  his 
executors ;  but  it  appeared  that  the  suit  was 
instituted  not  only  without  the  consent  of,  but 
in  opposition  to  the  executors.  The  solicitor 
had  therefore  used  the  names  of  parties,  and 
actually  made  them  plaintiffs,  in  a  suit  which 
they  repudiated.  For  conduct  like  this  the  pay- 
ment of  costs  was  too  slight  a  penalty. 

Mr.  Duckworth  appeared  on  the  behalf  of 
the  alleged  plaintiffs,  and  stated  that  the  suit 
had  been  instituted  without  their  consent,  and 
hoped  that  the  defendants'  application  might 
be  acceded  to. 

Mr.  Simpkinson  appeared  on'  the  part  of  the 
solicitor,  or  rather  on  the  part  of  the  Rev.  Mr. 
Salkeld,  the  present  Vicar  of  the  parish  of 
Crosby.  The  application  now  made  was  nei- 
ther more  nor  less  than  a  new  and  very  dex- 
terous mode  of  establishing  a  perpetual  ex- 
emption to  tithes.  The  facts  of  the  case  were 
thege : — By  the  act  of  the  2nd  and  3rd  of  the 
present  King,  cap.  100,  it  was  provided,  that, 
unless  a  claim  against  alleged  exemption  from 
tithes  was  made  within  a  limited  period,  that 
exemption  should  remain  in  force  in  perp*tu- 
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urn.  That  period  expired  on  the  16th  of  Au- 
gust last.  The  Rev.  Mr.  SalkeW>  the  present 
Vicar,  only  obtained  possession  of  the  living 
in  January  last,  (1833),  and  consequently  had 
no  claim  for  tithes  previous  to  the  expiration 
of  the  stated  period.  He  was  thus  unable  to 
oppose  the  claims  of  exemption,  and  would  in 
consequence  lose  all  the  future  tithes  of  his 
parish,  if  the  parishoners  claimed  an  exemp. 
tion.  In  this  dilemma  be  applied  to  the  exe- 
cutors of  his  predcessor,  the  plaintiffs  in  this 
suit ;  but  they  refused  to  allow  him  to  bring  a 
suit  in  their  names.  Under  these  circum- 
stances, he  contended  that  the  Rev.  Mr.  Sal- 
keld  had  a  perfect  right  to  institute  the  suit 
in  their  names,  of  course  giving  them  an  In- 
demnity against  costs. 

Lord!  Lyndlmra,  C.  B. — Yes,  but  the  present 
suit  is  brought  to  recover  tithes  due  to  the 
late  Vicar.  It  is  impossible  the  suit  can  be 
allowed  to  proceed.  If.  the  executors  of  the 
lute  Vicar  do  not  choose  to  institute  the  suit 
for  the  tithes  of  the  deceased  Vicar,  certainly 
the  present  Vicar  has  no  right,  against  their 
wishes,  to  do  so. 

Mr.  $hnphin*on.— -There  Is  another  objection 
to  the  application,  which  I  feel  justified  in  urg- 
ing; namely*  that  the  defendant  has  no  right  to 
make  an  application  to  have  the  bill  taken  off 
the  tile  until  he  appears  in  the  cause. 

Lord  Lyndhur*t. — Certainly  he  has.  He 
has  a  right  to  come  in  at  any  moment  to  get 
rid  of  a  suit  commenced  by  a  gross  abuse  of 
the  process  of  the  Court.  Let  the  bill  be  taken 
off  the  file,  and  the  solicitor  in  whose  name 
the  suit  was  commenced,  pat  all  the  costs 
hitherto  incurred,  as  well  as  the  costs  of  the 
present  application. 

Mr.  Duckworth.  — -  And  the  costs  of  my 
clients. 

Mr.  Simphinwon.— There  was  no  necessity 
for  your  appearing  here;  an  affidavit  from  your 
clients  would  have  answered  all  the.  defen- 
dant's purpose. 

Lord  Lyndhitret. — I  think  the  plaintiffs  were 
justified  in  appearing  here;  let  them  have 
their  costs  also* 

Lmrrie  and  another  v.  Patrickson,  at  West- 
minster, November  14th,  1833. 


FORFEITURE. 


/ 


A  felon  convict,  transported  to  New  South 
Wale*,  in  1/99,  receive*  from  the  Governor 
there  a  conditional  pardon  in  1812,  which 
in  followed  by  an  absolute  pardon  there  In 
1831,  and  th\at  $*  confirmed  at  home  in 
1833:  Held,  thai  legacies  left  to  the  don- 
vict  payable  in  1799  and  1814,  are  for- 
feited to  the  Crown. 

A  felon  convict,  whose  sentence  of  death  in 
the  year  1799  was  commuted  to  transportation 
for  life,  was  accordingly  transported  in  that 
year  to  New  South  Wales.  The  Governor  of 
that  colony,  in  consideration  of  the  convict's*, 
good    conduct,    granted  him  a   conditional 


pardon  in  1812,  one  of  the  conditions  bciirc, 
that  he  should  stay  in  the  colony.  This  par- 
don was  followed  by  an  absolute  pardon  in 
1831,  which  was  confirmed  by  bis  Majesty  in 
183.1  A  relation  of  the  convict  left  to  him, 
by  his  will,  in  1797*  the  reversion  of -a  moiety 
of  2000/.,  and  that  legacy  became  payable  in 
1799.  Another  legacy  of  200/.  was  left  him 
by  the  will  of  another  relation,  in  the  year 
1814.  One  of  the  questions  in  the  cause,  now 
brought  on  upon  further  directions,  was,  whe- 
ther the  pardoned  convict  was  entitled  to  these 
two  legacies. 

Mr  IVray,  for  the  Attorney  General,  on 
behalf  of  the  Crown,  insisted  that  both  the 
legacies  were  forfeited  to  the  Crown  by  the 
conviction  and  sentence.  There  could  be  no 
doubt  of  the  effect  of  these  on  the  legacy  of 
1799,  and  it  was  equally  clear  that  the  legacy 
of  1814  was  also  forfeited,  as  the  disability  to 
take  in  this  country  was  not  removed  by  the 
conditional  pardon,  which  was  confined  to  the 
colony. 

Mr.  Jerri*  and  Mr.  IVUbmham  could  not 
oppose  the  claims  of  the  Crown  to  the  legacy 
of  1799;  but  they  submitted  that  the  capacity 
to  take  a  legacy  bequeathed  after  1812  was  re- 
stored by  the  pardon  of  that  year,  and  that 
therefore  the  convict  was  entitled  to  the  legacy 
of  1814.  They  founded  their  arguments  on 
the  construction  of  the  9  Geo.  4  c.  83,  an 
act  to  provide  for  the  administration  of  justice 
in  New  South  Wales,  &c.  The  32d  section  of 
that  act  recites  the  30  Geo.  3,  which  empow- 
ers his  Majesty,  by  his  commission,  to  autho- 
rize the  (Governor  of  that  colony  for  the  time 
being  to  remit,  by  some  instrument  in  writing 
under  the  Governor's  seal,  absolutely  or  con- 
ditionally,  the  whole  or  part  of  the  term  for 
which  any  felon  was  transported,  a  duplicate 
of  such  instrument  to  be  transmitted  to  the 
government  at  home,  and  the  name  of  the  per- 
son contained  in  it,  to  be  inserted  in  the  next 
general  pardon.  The  same  section  recites 
farther,  that  duplicates  of  such  instruments 
were  not  regularly  transmitted,  and  enacts,  not- 
withstanding, that  all  pardons  so  granted  in 
the  colony,  from  1824,  be  ratified.  The  33d 
section  only  alters  the  mode  of  ratifying  the 
pardon,  ana  of  giving  effect  to  rt  The  gene- 
ral pardon  granted  to  this  convict  in  1831,  and 
ratified  at  home  in  1833,  recites  the  condi- 
tional pardon  of  1812,  and  gives  it  full  effect 
from  that  date. 

Lord  Lyndhur*t,  C.  B.,  looked  into  both  the 
acts,  and  said,  the  question  was,  whether  the 
pardon  in  the  colony  was  operative  in  England. 
He  was  of  opinion  that  it  was  not.  His  in- 
terpretation of  the  33d  section  was,  thai  the 
pardon  was  effectual  from  its  date,  if  ratified 
by  the  King,  in  New  South  Wales  and  its  de- 
pendencies, but  not  elsewhere.  It  was  certainly 
a  hard  case,  and,  no  doubt,  if  represented  to 
the  Attorney  General,  one  which  would  re- 
ceive his  attentive. consideration. 

FerneU  v.  Hodge*,  at  Gray's  kin  Halt,  Feb. 
18th,  1834. 
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Kan*  Court. 

CONTRACT. — PARTNERSHIP. 

A  clause  in  a  public  contract,  empowering 
the  contractor  with  several  parties  to*  ap- 
point a  new  party  in  lieu  of  any  of  them 
making  default,  and  that  event  taking  place, 
a  neto  party  is  appointed:  Held,  that  in 
ord*r  to  constitute  him  so  appointed  a  part- 
ner in  the  concern,  notice  of  the  appoint- 
ment mutt  he  given  to  the  original  part" 
ners,  and  their  acquiescence  obtained. 

The  bill  prayed  an  account,  and  for  that 
purpose  stated,  amongst  other  things,  that  in 
the  month  of  July  1828,  the  defendants  Nelson 
and  Cox,  coach  proprietors,  entered  into  a 
contract  with  the  Postmaster  General  to  con- 
Tey  the  mail  and  letters  from  London  to  Stroud 
at  so  much  per  mile,  Nelson  undertaking  to 
horse  the  mad  from.  Ludgate  Hill  to  Benson, 
and  Cox,  from  Benson  to  Strand.  The  con- 
tract contained  a  clause  to  the  effect,  that  in 
case  any  of  the  parties  thereto  became  insol- 
vent, or  should  by  neglect  of  duty  induce  the 
Postmaster  General  to  order  his  or  their  dis- 
missal, the  other  parties  to  the  contract  should 
either  work  the  ground,  or  admit  some  person 
on  the  appointment  of  the  Postmaster  General 
to  do  the  work  of  the  party  so  dismissed  or  re- 
moved. A  part  of  the  road  between  London 
and  Stroud;  namely,  the  road  from  Maiden- 
head to  Benson,  was  extremely  heavy  and  un- 
profitable to  the  contractors,  'The  defendant 
Nelson  horsed  the  mail  in  pursuance  of  his 
contract  until  June  1831,  when  he  declined  to 
work  that  portion  of  the  road  between  Maid- 
enhead ana  Benson,  and  in  consequence  there- 
of a  contract  was  entered  into  between  the 
Postmaster  General  and  the  plaintiff  Lovegrove, 
by  which  the  latter  agreed  to  perform  this  part 
of  the  duty.  The  accounts  or  the  receipts  and 
disbursements  were  kept  between  Nelson  and 
Cox,  who  respectively  resided  at  the  two  ex- 
tremities of  the  journey.  The  accounts  from 
November  1831  to  November  1832,  when  the 
contract  was  given  up  by  all  parties,  were 
transmitted  by  Nelson  to  the  plaintiff,  and  it 
appeared  that  a  balance  of  1/5/.  was  due  to 
plaintiff.  Upon  application  to  Nelson  for  the 
balance,  he  was  referred  to  Cox,  who  had  ac- 
tually received  the  balance  due  to  plaintiff; 
and  he,  upon  being  applied  to,  refused  to.  pay 
it,  alleging  that  there  was  no  partnership  be- 
tween him  and  the  plaintiff. 

Mr.  Pemberton  and  Mr.  Ching,  for  the 
plaintiff,  contended,  that  the  contract  in  ques- 
tion constituted  a  partnership  between  the 
parties  contracting  with  the  Postmaster  Gene- 
ral The  rights  and  liabilities  of  a  partner 
attached  upon  the  plaintiff  when  the  Post- 
master General,  upon  the  breach  of  contract 
by  Nelson,  exercised  the  authority  given  to 
mm  under  the  terms  of  the  clause  in  the 
original-  contract.  If,  however,  the  Court 
should  be  of  opinion  that  the  plaintiff  was  not 
entitled  to  a  decree  in  the  character  of  a  part- 
ner, he  would  still  be  entitled  to  an  account  as 
the  assignee  of  Nelson. 


Mr.  Tretloie  and  Mr.  IVilbraham,  for  de- 
fendant Cox.  This  defendant  had  written  to 
the  superintendent  of  the  Post  Office,  enquir- 
ing whether  he  would  be  responsible  for  the 
due  performance  of  more  than  the  work  he 
undertook  to  perforin  on  his  own  road;  and 
the  answer  to  the  letter  was,  that  the  Post 
Office  would  not  consider  him  responsible. 
Upon  the  first  receipt  from  Nelson  of  an  ac- 
count, in  which  the  plaintiff's  name  was  in- 
troduced, Cox  immediately  refused  to  have 
any  dealings  with  the  plaintiff  as  a  partner,  and 
he  had  uniformly  persisted  in  that  refusal. 
Unless,  therefore,  a  partner  could  be  forced 
upon  the  defendant  Cox,  it  was  impossible  this 
bill  could  be  sustained. 

Mr.  Mickersteth  and  Mr.  Lovat  appeared 
for  the  defendant  Nelson. 

The  Master  of  the  Rolls. — This  case  involves 
a  question  of  great  importance  to  the  public 
ana  to  the  Post  Office,  with  respect  to  con- 
tracts which  the  Postmaster  General  enters 
into  with  persons  who  are  employed  in  the 
conduct  of  mail  coaches.  There  are  two 
questions  to  be  considered — first,  did  this  con- 
tract authorize  the  Postmaster  General  to  ap- 
point a  person  who  is  to  be  considered  as  a 
partner  in  the  contract  and  as  if  he  had  ori- 
ginally been  a  party  to  it,  and  has  the  Post- 
master General  in  this  particular  case  ap- 
pointed such  a  person  a  partner,  in  conformity 
with  the  terms  expressed  in  the  contract? 
Secondly,  did  those  expressed  terms  require 
notice  to  be  given  by  the  Postmaster  General 
to  every  person  who  was  a  party  to  the  con- 
tract originally,  or  subsequently  introduced 
into  it,  before  he  made  such  appointment? 
Before  he  can  name  any  person  as  a  partner, 
the  persons  who  are  actually  partners  have  a 
right  by  the  terms  of  the  contract  to  prevent 
any  new  appointment,  by  themselves  undertak- 
ing to  perform  that  part  of  the  duty,  in  neglect 
or  default  of  which  authority  is  given  to  the 
Postmaster  General  to  appoint.  I  am  of  opi- 
nion that  notice  must  be  given  by  the  Post- 
master General  to  every  person  interested  in 
the  contract,  before  he  can  name  a  new  party. 
It  is  extremely  important  that  the  existing 
partners  should  have  such  notice,  because  it 
is  necessary  that  they  should  have  a  proper 
confidence  in  the  new  partners  who  are  intro- 
duced, and  who  are  mutually  to  account  with 
the  rest  for  the  receipts  and  disbursements  in 
the  general  concern.  I  am  therefore  clearly 
of  opinion  that  no  such  new  partner  can  be 
introduced,  without  notice  to  every  other  per- 
son interested  in  the  concern.  The  next  con- 
sideration is,  whether  there  has  been  a  waiver 
of  all  objection  on  the  part  of  the  defendant 
Cox.  No  waiver,  in  direct  terms,  can  be  im- 
puted to  him.  When  he  was  informed  that 
Lovegrove  claimed  to  be  a  partner,  he  refused 
to  have  any  dealings  with  him  in  that  charac- 
ter ;  and  he  persisted  in  his  objection  up  to 
the  termination  of  the  contract.  The  plaintiff 
does  not  therefore  stand  in  a  relation  which 
entitles  him  to  an  account  against  Cox  and 
Nelson.  I  do  not  consider,  however,  that  the 
effect  of  my  judgment  in  this  case  will  be  to 
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deprive  the  plaintiff  of  all  right  to  an  account 
against  the  defendants.  It  appears  to  me  that 
he  is  fully  entitled  to  an  account,  and  that 
such  an  account  may  be  obtained  in  a  bill  dif- 
ferently framed  ;  but  according  to  the  present 
frame  of  this  bill,  I  am  bound  to  dismiss  it, 
with  costs. 

L<*ve grove  v.  Xelson  and  another,  at  West- 
minster, January  23, 1^34. 


Sttng'j  3BcmTj  £)  nut  tec  Court. 

ADMISSION  OF  ATTORNEY. — CERTIFICATE. 

Where  on  attorney  need  not  he  re-admitted, 
although  after  admission  he  has  not  tahen 
out  his  certificate. 

On  application  to  the  Court  with  respect  to 
the  admission  of  an  attorney,  the  following 
facts  appeared : — the  applicant  had  been  ad- 
mitted, but  had  never  taken  out  his  certificate, 
or  practised. 

Parke,  J.f  was  of  opinion  that  the  attorney 
might  take  out  his  certificate,  and  practise, 
as  he  had  in  fact  never  been  off  the  roll,  and 
therefore  re- ad  mission  was  unnecessary. 

Ex  parte  Bin  hi,  H.  T.  1834.     K.  B.  P.  C. 


CORONER'S    INQTIHITION. — QUAKERS    AND 

MORAVIANS. 

What  is  necessary  to  be  alleged  on  a  coro- 
ner's inquisition,  where  it  is  had  before  less 
than  twelve  persons  on  oath. 

On  application  to  quash  a  coroner's  inqui- 
sition, the  ground  of  objection  appeared  to  be, 
that  the  inquisition  stated  it  to  have  been  taken 
on  the  oaths  of  eleven  men,  and  the  affirmation 
of  one  man.  It  was  contended,  that  although 
by  the  late  act  (the  3  &  4  W.  4,  c.  4.9)  Quakers 
or  Moravians  might  act  on  inquisitions,  yet  it 
must  appear  that  the  person  affirming  was 
either  a  Quaker  or  a  Moravian. 

Parke,  J.,  was  of  opinion  that  it  ought  to 
appear  on  the  face  of  the  inquisition  that  the 
one  man  affirming  was  either  a  Quaker  or  a 
Moravian ;  and  accordingly  he  directed  the 
inquisition  to  be  quashed. 

Re*  v.  Pdjield,  H.  T.  1834.    K.  B.  P.  C. 


ADMISSION  OF  ATTORNEY. — DISCONTINUANCE 

TO  PRACTISE. 

Where  an  attorney  may  be  re-admitted  with- 
out  pay  i tie nt  of  fine  or  arrears  if  duty. 

On  application  to  readmit  an  attorney  without 
payment  of  line  or  arrears  of  duty,  it  appeared 
on  the  affidavit  in  support  of  the  motion  that 
the  applicant  had  been  regularly  admitted,  but 
had  discontinued  to  practise  on  his  own  ac- 


count, after  taking  out  his  certificate  regularly 
for  several  years.  Since  he  had  ceased  to  take 
out  his  certificate,  he  had  been  acting  as  clerk 
to  other  attorneys. 

Parke,  J.,  thought  that,  under  these  cir- 
cumstances, the  attorney  might  be  re-admitted 
without  payment  of  fine  or  arrears  of  duty. 

Rule  nccordiugly.  Ex  parte  Joy,  H.  T. 
1834.    K.  B.  P.O. 


AFFIDAVIT  TO  HOLD  TO  BAIL. —  BILL   OF  EX- 
CHANGE. 

What  should  necessarily  be  alleged  in  an  af- 
fidavit to  hold  to  bail  on  a  bill  of  exchange* 

On  shewing  cause  against  a  rule  nisi  for  the 
discharge  of  a  defendant  out  of  custody,  on 
the  ground  of  a  defect  in  the  affidavit  to  bold 
to  bail,  the  alleged  defect  was,  that  the  affidavit 
stated  the  defendant  to  be  indebted  to  the 
plaintiff  in  a  certain  amount  "  on  a  bill  of  ex- 
change, still  due  and  unpaid,"  without  stating 
the  bill  to  be  "  wholly  due  and  unpaid." 

Parke,  J.,  was  of  opinion  that  the  allega- 
tion was  not  sufficient,  as  the  bill  might  be 
due  and  unpaid,  if  any  portion  of  it  was  still 
unpaid,  even  to  an  amount  less  than  that  for 
which  a  defendant  might  be  held  to  bail.  The 
present  rule  must  therefore  be  made  absolute. 

Rule  absolute.  Robe?  is  v.  Pilkington,  H.  T. 
1834.    K.  B.P.C. 


FORM  OF  AFFIDAVIT. — DESCRIPTION  OF  DEPO- 
NENT.— RULE8    OF   HIL.   TERM,   2  W.  4. 

Where  it  is  not  necessary  to  give  the  de- 
scription of  a  deponent  in  an  affidavit* 
pursuant  to  the  Rule  of  Hilar*  Term,  - 
W.4. 

On  shewing  cause  against  a  rule  for  setting 
aside  proceedings  for  irregularity,  an  objection 
was  taken  to  the  affidavit  of  the  defendant  on 
which  the  motion  was  founded,  on  the  ground 
that  it  did  not  state  the  addition  of  the  depo- 
nent, as  was  required  by  1  Reg.  Gen.  H.  T. 
2  W.  4,  s.  5, — the  words"  of  which  were,  "  the 
addition  of  every  person  making  an  affidavit 
shall  be  inserted  therein."  The  words  of  this 
rule  were  general,  and  therefore  must  apply  to 
all  persons  who  made  affidavits. 

Parke,  J.,  was  of  opinion  that  the  rule  in 
question  did  not  apply  to  the  case  of  a  defen- 
dant making  an  affidavit,  because  his  addition 
must  be  supposed  to  be  known  to  the  plaintiff. 
He  referred  to  the  case  of  Poole  v.  Pemttrttf 
and  wife,  I  Dowl.  Prae.  Rep.  693,  in  which 
the  Court  of  Exchequer  came  to  a  similar  de- 
cision. 

Rule  absolute.  Jackson  v.  Chard,  H.  T. 
1834.       K.  B.  P.  C. 
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DOUBTS  ON  THE  LIMITATION  ($F 
ACTIONS  AND  SUITS  RELATING  | 
TO  REAL  PROPERTY. 


To  the  Editor  of  the  Legal  Observer. 

Sir, 

It  is  enacted  in  the  statute  Westminster  se- 
cond, Edward  the  1st,  de  donis  conditionatfhns 
(1235),  in  gifts  in  tail  the  donor's  will  shall 
be  observed.  Second,  "  Wherefore  our  Lord 
the  Kin^r,  perceiving  how  necessary  and  ex- 
pedient it  should  be  to  provide  remedy  in  the 
aforesaid  cases,  hath  ordained  that  the'  will  of 
the  giver,  according  to  the  form  in  the  deed  of 
gift  manifestly  expressed,  shall  he  from  hence- 
forth observed ;  so  that  he  to  whom  the  land 
was  given  under  such  condition  shall  have  no 
power  to  alien  the  land  so  given ;  but  that  it 
shall  remain  unto  the  issue  of  them  to  whom 
it  was  given,  or  his  heirs,  if  issue  fail  (where- 
as there  is  no  issue  at  all),  or  if  any  issue  be, 
and  fail  by  death,  or  heir  of  the  body  of  such 
issue  failing." 
This  statute  was  made  in  the  reign  of  a 

{►rince  who,  from  the  great  number  and  cxcel- 
ence  of  his  laws,  has  justly  acquired  the  title 
of  the  English  Justinian.  It  is  therefore  highly 
probable  that  he  was  induced  by  some  motives 
unknown  to  modern  times,  to  give  his  assent 
to  a  law  which,  by  allowing  the  nobility  to  en- 
tail their  estates,11  made  it  impossible  to  dimi- 
nish the  property  of  the  great  families,  and  at 
the  same  time  left  them  all  means  of  increase 
and  acquisition. 

It  is,  however,  observable,  that  the  words  of 
this  statute,  by  which  the  alienation  of  an  es- 
tate tail  is  prohibited,  only  extend  to  the  ori- 
ginal donee,  and  not  to  his  issue.  Nee  haheant 
////,  qmibut  tenementum  *?c  fuerit  datum ,  potrs- 
tut  am  alienandi.  But  still  the  prohibition  was 
extended  by  the  Judges  to  the  issue  in  infini- 
tum ;b  and  Broke  says  the  omission  of  the 
heirs  of  the  donee  in  the  statute,  was  a  mis- 
prision of  the  clerk. 

By  the  act  for  Limitation  of  Actions,  and  for 
avoiding  of  Suits  at  Law,  it  is  enacted,  in  the 
2d  and  3d  clauses  of  the  1st  section  of  the  21st 
James  I.  cap.  16.  (1623).  "And  that  all  writs 
of  formedon  in  descender,  formedon  in  re- 
mainder, and  formedon  in  reverter,  of  any 
manors,  lands,  tenements,  or  other  heredita- 
ments whatsoever,  at  any  time  hereafter  to  be 
sued  or  brought  by  occasion  or  means  of  any 
title  or  cause  hereafter  happening,  shall  be 
sued  and  taken  within  twenty  years  next  after 
the  title  and  cause  of  action  first  descended  or 
fallen,  and  at  no  time  after  the  said  twenty 
years;  and  that  no  person  or  persons  that 
now  hath  any  right  or  title  of  entry  into  any 
manors,  lands,  tenements,  or  hereditaments, 
now  held  from  him  or  them,  shall  thereinto  enter, 
but  within  twenty  years  next  after  the  end  of 


»  1  Inst.  392,  B. 
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this  present  session  of  parliament,6  or  within 
twenty  vears  next  after  any  other  title  of  entry 
accrued." 

.  An  important  question  here  presents  itself, 
and  one  upon  which  but  little  information  is 
to  be  met  with.  The  question  alluded  to  is, 
Whether  each  and  every  succeeding  heir  or 
issue  in  tail  may  bring  his  formedon,  provided 
lie  brings  it  within  the  period  allowed  by  this 
statute ;  or  whether,  if  a  preceding  tenant  in 
tail  who  has  a  right  of  action,  neglects  to  bring 
his  formedon  within  the  period  mentioned  in 
this  statute — whether,  in  such  a  case,  his  laches 
are  a  bar  to  each  succeeding  heir  in  tail  as 
well  as  to  himself  ?  The  answer  to  this  ques- 
tion, of  course,  depends  upon  the  meaning  of 
the  statute  21  James  1.  c.  16.  §  1. 

In  order  to  come  to  a  more  correct  conclu- 
sion in  this  inquiry,  it  will  be  proper  to  ob- 
serve, that  ever  since  the  passing  of  the  statute 
He  <!onisy\t  has  always  been  held,  that  each  and 
every  succeeding  tenant  in  tail  has  an  estate  or 
title  distinct  from  the  estate  or  title  of  the 
preceding  one,  because  each  succeeding  tenant 
in  tail  is  held  to  derive  his  title,  not  from  the 
preceding  tenant  in  tail,  but  from  the  donor ; 
and  although  the  succeeding  tenant  in  tail  mav 
derive  his  title  through  the  preceding  one,  stifl 
he  is  held  to  take  no  estate  or  interest  from 
him,  but  perforatum  doniA  In  a  certain  sense, 
therefore,  every  tenant  in  tail  is  to  be  regarded 
as  a  kind  of  purchaser.  The  2d  and  3d  clauses 
of  the  1st  section  of  the  statute  21  James  1. 
c.  16,  must  be  clearly  construed,  with  refer- 
ence to  the  doctrine  just  noticed. 

By  the  act  of  3  &  4  W.  4.  c.  27,  "  for  the 
Limitation  of  Actions  and  Suits  relating  to 
Real  Property,  and  for  simplifying  the  Reme- 
dies for  trying  the  Rights  thereto,"  (24th  July, 
1833),  in  the  36th  clause,  it  is  enacted,  "  that 
writs  of  formedon  in  descender,  in  remainder, 
or  in  reverter,  and  other  real  actions,  are  abo- 
lished after  the  31st  December,  1834."  In 
the  37th  clause  it  is  enacted,  "  that  when  on 
the  said  31st  day  of  December,  1834,  any  per- 
son who  shall  not  have  a  right  of  entry  to  any 
land  shall  be  entitled  to  maintain  any  such  writ 
or  action  as  aforesaid  in  respect  of  such  land, 
such  writ  or  action  may  be  brought  at  any  time 
before  the  1st  day  of  June,  1835,  in  case  the 
same  might,  have  been  brought  if  this  act  had 
not  been  made,  notwithstanding  the  period  of 
twenty  years  hereinbefore  limited  shall  have 
expired." 

Now,  Sir,  this  act  of  the  3  &  4  W.  4.  c.  27, 


c  What  construction  ought  to  be  put  upon 
the  words — "  or  within  twenty  years  next  after 
any  other  title  of  entry  accrued  ?'' 

«*  2  Ves.  sen.  634 ;  S'tritie**  cu**%  cited  1 
Ves.  sen.  224 ;  1  P.  Wms.  721 ;  3  Rep.  41,  B ; 
Co.  Litt.  15,  B.  and  note  ;2) ;  2  Shep.  Touch, 
by  Atherley,  335  *,  note  (1) ;  3  Oru.  Dig.  2d 
ed.  481 ;  1  Bridg.  Dig.  615 ;  Brook's  Limita- 
tion, 134;  Pimm  v.  Goodwin,  2  Merivale's 
Chan.  309 ;  dttrel  v.  Cholmondley,  .Journals 
of  the  House  of  Lords,  23d  July,  18,*2. 
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does  not  mention  one  single  word  that  any 
former  law  or  statntes  are  to  be  repealed. 
Therefore,  it  is  presumed  that  the  statute  de 
donis,  and  the  statute  of  the  21st  James  1.  c. 
16,  are  still  in  force. 

Having  thus  noticed  the  last  two  mentioned 
acts,  I  shall  be  glad  if  the  editor  can  elicit  from 
any  of  his  better  informed  contributors,  an 
answer  to  the  following  points,  viz.~ 

1st.  Whether  the  statute  21  James  1.  c.  16, 
§  I,  admits  the  statute  de  donis,  13  Ed.  1.,  or 
whether  it  annuls  that  statute,  and  may  be 
considered  as  a  substitute? 

2d.  Whether  the  2d  and  3d  clauses  of  the 
1st  section  of  the  statute  21  James  1.  c.  16, 
allow  each  and  every  succeeding, tenant  in  tail 
male  twenty  years  to  make  his  right  of  entry 
upon  the  lands ;  remedy  by  formedon,  or 
ejectment,  and  not  barred  by  the  laches  of  his 
father,  or  any  earlier  progenitor  ? 

3d.  Whether  the  statute  3  &  4  W.  4.  c.  27. 
(passed  24th  July,  1833,)  admits  the  statute  13 
Ed.  J,  de  donis  honditionali6us,  and  also  the 
statute  21  James  1.  c.  16.  §  1  ;  or  whether  it 
annuls  both  of  those  statutes,  and  should  be 
considered  as  a  substitute  for  them  ? 

Formedon. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XLVL 


DOWER  ACT. — LIMITATION   CLAC8ES. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

On  preparing  a  draft  conveyance  of  lands  to 
a  purchaser  married  previously  to  the  1  st  day 
of  January,  1834, 1  had  some  difficulty  in  de- 
termining  whether  or  not  to  insert  the  ordi- 
nary limitation*  to  preveut  dower,  in  addition 
to  the  short  declaration ;  but  having  at  hand 
two  Treatises,  lately  published,  upon  the  Real 
Property  Acts,  I  consulted  them— with  what 
satisfaction  you  will  readily  imagine,  from  the 
short  extracts  I  will  give  you  from  each. 

Mr.  Stalman,  in  a  note  to  the  6th  section  of 
the  act,  p.  90,  says,  "  This  declaration  will  ren- 
der a  limitation  to  uses  to  bar  dower  unneces- 
sary on  the  purchase  of  dowable  property." 

Mr,  Hayes,  in  reference  to  the  same  subject, 
says,  at  p.  152,  •«  The  operation  of  the  act  is 
so  far  limited  by  the  concluding  section,  as  to 
leave  wholly  unaffected  the  dower  (i.  e.  the 
rights  of  all  persons  in  respect  of  the  dower), 
or  every  widow  married  on  or  before  the  1st 
of  January,  1834,  (i.  e.  every  woman  married 
on  or  before  that  day,  and  being  or  becoming 
a  widow).  This  saving  clause,  which  continues 
to  a  large  class  of  wives,  the  old  provision, 
and  to  the  lawyers,  their  old  devices  for  evad- 
ing it,  will  have  the  effect  of  prolonging  the 
practice  of  inserting  limitations  to  prevent 
dower  in  purchase  deeds,  and  in  devises  of  the 


fee ;  for  when  the  purchaser  or  devisee  shall 
have  a  wife  living,  to  whom  he  was  married  on 
or  before  the  given  day,  limitations, to  prevent 
dower  will  be  requisite  still.  Indeed,  in  order 
to  preclude  the  necessity  of  inquiring,  for  the 
purposes  of  title,  into  the  fact  and  time  of 
marriage,  it  should  seem  that  the  better  plan, 
in  every  case,  will  be  to  insert  the  ordinary 
uses  (superadding  the  declaration  required  by 
this  act,  hi  order  to  exclude,  in  all  events,  the 
dower  of  a  wife  taken  after  the  1st  of  January, 
1834),  until  the  lapse  of  years  shall,  in  the 
course  of  nature,  have  exhausted  the  objects 
of  legislative  concern,"  &c. 

You  may  be  sure  that  I  did  not  hesitate  to 
follow  the  safer  course,  pointed  out  by  Mr. 
Haves,  of  inserting  the  uses  as  heretofore,  and 
adding  the  short  declaration,  for  the  purpose 
suj^ested  by  him ;  but  I  am  not  yet  quite 
satisfied  that  this  is  the  most  approved  method, 
and  would  therefore  ask  you,  or  some  of  your 
correspondents,  whether,  on  the  purchase  of 
dowable  property,  by  a  person  married  previ- 
ously to  the  1st  of  January,  1834,  it  is  neces- 
sary to  continue  the  customary  limitations,  or 
will  the  more  simple  form,  in  the  Dower  Act, 
suffice  in  this  case  as  in  other  cases  ? 

W.  B. 


STAT  OP  PROCEEDINGS. 

To  the  Editor  of  the  Ugal  Observer. 

Sir, 

Permit  me  to  address  you  on  n  subject,  the 
importance  of  which,  to  the  profession,  and  to 
the  public,  needs  so  little  exposition  that,  I 
trust,  it  will  be  considered  a  sufficient  apology 
for  my  intrusion. 

The  object  of  my  comments  is  to  illustrate 
the  inconsistency  of  the  practice,  which  allows 
defendants,  on  a  summons  to  stay  proceedings 
upon  payment  of  debts  and  costs,  all  that  time 
for  settlement,  which  must,  by  inevitable  con- 
sequence, elapse,  before  the  plaintiff  can  try 
his  cause,  obtain  judgment,  and  issue  execution 
in  the  due  and  ordinary  practice  of  the  Courts; 
but  in  the  interim,  all  proceedings  to  be  sus- 
pended. 

Our  Legislators  and  Judges  have,  latterly, 
felt  the  impropriety  of  the  inactivity  of  the 
law,  and  have  in  accordance  with  their  expe- 
rience, and  with  the  wishes  of  the  public,  issued 
a  series  of  enactments,  and  of  rules,  all  tending 
greatly  to  facilitate  the  progress  and  termina- 
tion of  causes  in  the  Courts  of  Common  Law. 
I  beg  to  inquire,  then,  of  our  learned  Judges, 
upon  what  ground  do  they,  by  sanctioning  and 
authorizing  the  practice  1  am  alluding  to,  delay 
plaintiffs  sometimes  for  several  months?  The 
practice  occasions  delay  to  plaintiffs  by  de- 
stroying the  very  inducement  to  an  early  com- 
promise, in  order  to  avoid  the  expense  of  in- 
creasing the  magnitude  of  costs.  The  defend- 
ant, doubtless,  reposing  himself,  and  making 
no  exertion  to  settle  the  action.  M.  S. 
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OFFICIAL  A3SIGNEE8. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

The  appointment  of  official  assignees  under 
the  New  Bankruptcy  Court  Act,  has  been  con- 
sidered by  many,  competent  and  entitled  to 
offer  an  opinion  on  the  subject,  decidedly' un- 
necessary ;  for  one  reason,  among  others,  that 
the  assignees  elected  by  the  creditors  were 
folly  competent  (and  if  they  were  not,  it  was 
the  fault  of  the  parties  electing  them,)  to  the 
duties  they  had  to  perform,  and  in  the  majority 
of  cases,  executed  those  duties  honestly,  and 
with  diligence.  The  creditors'  assignees,  too, 
took  nothing  in  the  shape  of  remuneration  out 
of  the  pockets  of  the  creditors.  The  present 
official  assignees  are  paid  for  their  trouble — 
to  that  of  course  Of  the  appointment  tie  in  the 
first  instance  necessary)  I  do  not  object.  What 
1  do  object  to  is,  that  they  are  sometimes  un- 
necessarily appointed,  and'  paid  for  doing 
nothing. 

A  few  weeks  before  the  Bankruptcy  Court 
Act  came  into  operation,  I  applied,  as  solicitor 
to  a  commission,  to  the  then  Commissioners, 
for  the  purpose  of  having  a  meeting  appointed 
for  a  final  dividend,  the  assignees  having  pre- 
viously declared  one  dividend;  and  having 
realised  all  the  assets,  were  then  in  a  situation 
to  wind  up  the  estate.  As  the  new  act  was 
shortly  to* take  effect,  the  Commissioners 
wished  the  matter  to  stand  over ;  and  accord- 
ingly, upon  the  act  coming  into  operation, 
appneation  for  a  meeting  was  made  to  the 
Commissioner  to  whom  this  commission  was 
transferred.  Although  it  was  then  represented 
to  the  Commissioner  that  the  whole  of  the 
bankrupt's  property  had  been  collected  and 
got  in,  he  thought  proper  to  appoint  an 
official  assignee,  to  whom,  upon  application 
for  that  purpose,  the  commission  and  pro- 
ceedings, together  with  a  cheque  for  the 
balance  in  the  hands  of  the  assignees,  wtn 
sent.  Shortly  afterwards  a  meeting  for  a  final 
dividend  was  appointed,  and  the  money  so 
paid  to  the  official  assignee,  and  *«  more,  (as 
no  more  was,  or  could  by  possibility  be  col- 
lected) was  divided  among  the  creditors,  the 
official  assignee  first  deducting  and  being 
allowed  thereout  a  commission  office  per  cent, 
upon  the  amount  so  handed  to  him  by  the  assig- 
nees! The  charge  was  of  course  protested 
against,  on  the  gronnd  that  the  official  assig- 
nee had  done  nothing  to  warrant  it ;  but  the 
Commissioner  allowed  it. 

Now,  I  have  no  objection,  and  indeed  it  is 
highly  proper,  that  persons  having  an  official 
duty  to  perform,  under  this  or  any  other  act, 
should  be  adequately  remunerated  for  their 
services ;  but  wnen  a  system  is  lauded,  as  this 
has  been,  for  cheapness  and  economy,  it  is 
rather  "too  bad"  that  an  official  assignee 
should  be  thus  unnecessarily  appointed,  and 
thus  unnecessarily  paid. 

G.  R.  F. 


LOCAL  COURTS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
lu  ably  commenting  upon  the  injurious 
effects  resulting  from  a  general  introduction 
of  Local  Courts,  you  have  omitted  to  notice 
what,  in  my  mind,  is  the  great  and  vital  objec- 
tion: viz.  The  total  destruction  of  all  uni- 
formity of  practice.  What  would  Jeremy 
Bentham  have  said,  if  he  had  lived  to  see  the 
time  when  fifty  petty  Judges  are  to  be  scat- 
tered over  the  face  of  the  country,— he,  who 


cedent?"  that  axis  on  which  the  wheel  of  law 
revolves !  What  necessity  will  there  be  for  any 
further  Reports?  which  are  (to  continue  the 
simile)  the  spoke*  of  connexion!  Will  one 
Court  of  Appeal  suffice? 

The  importance  of  this  subject  commands 
open  and  liberal  discussion,  unbiassed  by 
party  feeling;  and  you,  Sir,  as  the  channel  of 
communication,  ought  liberally  to  circulate 
opinions  and  objections  of  all  sides  interested. 

,    Carolus. 


LABOURERS'   COTTAGES. — EJECTMENT. 

It  is  a  common  custom  for  large  farms  to 
have  cottages  ou  them  with  gardens  attached, 
for  the  convenience  of  the  labourers  on  the 
farm,  and  the  fanner,  when  he  hires  his  la- 
bourers, lets  them  each  a  cottage  at  a  rent  of 
from  1/.  to  3/.  a  year,  payable  yearly  or  quar- 
terly, with  au  understanding  or  agreement  that 
the  cottager  shall  continue  to  occupy  as  long 
as  he  works  on  the  farm,  or  till  the  expiration 
of  his  hiring.  It  frequently  happens  that  the 
farmer  and  labourer  disagree,  and  either  the 
latter  voluntarily  withdraws  from  his  employ, 
or  the  farmer,  for  good  reasons,  turns,  him 
away ;  but  the  labourer  refuses  to  quit  his  cot- 
tage, which  is  wanted  for  the  successor  in  his 
employment.  The  legal  notice  is  served,  where 
necessary,  and  he  still  continues  to  hold  in  de- 
fiance, but  regularly  pays  his  rent. 

Will  any  of  your  numerous  correspondents 
be  kind  enough  to  inform  me  how  the  farmer 
should  act,  and  whether  there  be  any  law, 
short  of  an  ejectment,  to  obtain  possession  ? 

An  action  of  ejectment  would  in  many  cases 
cc«t  as  much  as  the  premises  are  worth ;  and 
the  labourer  having  nothing  to  pay,  the  ex- 
pense must  fall  on  the  farmer.  If  there  be  not 
already  a  better  means  of  redress,  it  would  be 
very  desirable,  in  these  law-amending  times,  to 
pass  a  legislative  enactment  empowering  ma- 
gistrates to  hear  and  determine  such  matters 
in  a  summary  way,  in  all  such  cases  where  the 
rent  does  not  exceed,  say  5/.  a-year,  and  to 
issue  a  warrant  of  possession,  in  the  same  way 
they  do  now  in  cases  of  parish  poor-houses. 

H.  C.  W. 


2B4 


392 


Selections  from  Correspondence.— 77**  Law  of  Attorneys,  No.  XV, 


Sir, 


LEA8E   FOR  A   YEAR. 


There  appears  to  exist  a  universal  disincli- 
nation to  the  discussion  of  any  subject  purely 
legal ;  few  will  attend  to  the  merits  of  a  ques- 
tion on  the  alteration  in  the  modes  of  transfer- 
ring property,  and  yet  there  is  scarcely  any 
person  who  nas  not  experienced  considerable 
inconvenience  from  the  present  state  of  the 
law  on  this  subject.  The  laws  of  real  pro- 
perty, in  their  present  state,  five  rise  to  innu- 
merable tsuits,  which  invariably  end  in  a  consi- 
derable loss  to  one,  and  often  to  both  parties ; 
and  in  addition,  unfair  purchasers  are  fre- 
quently enabled  to  avail  themselves  of  difficul- 
ties which  are  the  consequence  of  the  peculiar 
state  of  the  law,  for  the  purpose  of  protracting 
the  time  of  payment,  and  are  often  enabled, 
where  the  bargain  turns  out  disadvantageous, 
to  evade  the  contract.  But  what  I  wish  to 
draw  attention  to,  is  the  ordinary  mode  of 
conveyance  by  lease  and  release ;  the  lease  is 
constantly  recited  in  the  release:  why  not 
omit  the  lease  altogether  in  this  mode  of  con- 
veyance— why  still  make  it  necessary  to  have 
the  lease  in  reality  ?  Enact  that  every  release 
purporting  to  be  grounded  on  a  previous  sup- 
posed lease,  should  have  the  same  effect  and 
operation  as  if  there  had  been  a  lease  actually 
executed,  and  one  deed  in  two  is  saved,  in 
nearly  every  transfer  of  property ;  all  difficul- 
ties respecting  the  construction  of  the  lease 
are  removed,  as  well  as  all  chances  of  its  being 
lost,  or  being  omitted  to  be  prepared  or  exe- 
cuted, from  accident  or  ignorance.  In  such 
a  law  there  can  be  no  difficulty,  and  yet  great 
convenience  will  arise  by  simplifying  the  evi- 
dence of  the  title.  There  exists  but  one  ob- 
jection to  this  style  of  improvement — a  stamp 
is  imposed  on  the  lease  tor  a  year,  and  taxes 
are  necessary  things.  To  this,  however,  it 
may  be  answered,  that  the  stamp  may  be  put 
upon  the  release.  H.  W.  G. 


THE  LAW  OF  ATTORNEYS. 
No.  XV, 


RESPONSIBILITY  FOR  NEGLIGENCE. 

Where  reasonable  doubt  exists,  an  attorney 
will  not  be  held  liable  for  an  error  in  judg- 
ment. Pitt  v.  Yalden,  4  Burr.  2061.  And 
where  the  construction  of  a  statute  is  doubtful, 
and  only  established  by  decisions  long  subse- 
quent to  it,  a  mistake  made  by  an  attorney  act- 
ing on  it  will  not  be  actionable.  Buikie  v. 
CAandiess,  3  Camp.  17.  These  principles  were 
acted  on  in  the  following  case,  the  circum- 
stances of  which  are  as  follows  :— 

Case  against  attorneys,    for  negligence. — 
The  declaration  stated  that  the  plaintiff  retain* 


ed  the  defendants  to  commence  and  prosecute 
an  action  for  him  against  one  Silvester,  for 
having  seized  certain  sheep  and  cattle  of  the 
plaintiff  on  a  turnpike  road  in  Surrey,  and 
impounded  the  same,  Silvester  being' at  the 
time  surveyor  of  the  said  road,  and  acting  as 
such  surveyor,  and  the  sheep,  &c.  being  alleged 
to  have  been  found  straying  on  such  road; 
that  it  was  the  duty  of  the  defendants  to  bring 
the  action  within  three  months  of  the  seizure 
and  impounding,  and  lay  the  venue  in  Surrey; 
but  that  they,  having  commenced  an  action, 
improperly  discontinued  the  same  without  the 
plaintiff's  leave,  and  brought  another  action, 
not  within  three  months,  and  laid  the  venue  in 
Sn**r#9  by  reason  whereof  the  plaintiff  was  nun. 
suited,  and  had  108/.  levied  upon  him  for  costs, 
&c.  Plea,  the  general  issue.  At  the  trial, 
before  Tindvl,  C.  J.,  at  the  Spring  Assizes 
for  Surrey,  1832,  the  facts  appeared  to  be  as 
follows : — The  sheep  and  cattle  were  taken,  as 
above  stated,  by  Silvester,  who  was  surveyor 
of  the  Horsley  and  Cuckfield  turnpike  roads, 
on  the  26th  of  April,  1828,  in  Surrey  (near  the 
borders*  of  Sussex),  and  impounded  at  Horsier 
in  the  former  county.  They  afterwards  es- 
caped ;  the  cows  returned  home,  and  the  sheep 
being  re-taken,  were  again  impounded  at 
Worth,  in  Sussex.  The  pound  keeper  there, 
on  the  29th  of  April,  allowed  the  plaintiff  to 
take  them  away,  on  his  promise  to  pay  what 
was  claimed  for  them,  and  the  plaintiff  drove 
them  back  into  Surrey,  where,  on  the  same 
day,  Silvester  re-took  them  in  a  field  belong- 
ing to  the  plaintiff,  and  again  put  them  in  the 
pound.  Two  persons,  named  Town  and  Mer- 
cer, assisted  him  in  both  seizures.  The  plain- 
tiff afterwards  employed  Messrs.  Bart,  the 
present  defendants,  to  bring  an  action  for  the 
alleged  trespasses,  and  they  sued  out  a  writ 
against  Silvester  only,  on  the  2d  of  May,  1828. 
Instructions  for  a  declaration  were  bud  before 
counsel,  indorsed  with  the  words  Sussex  latitat, 
and  the  names  of  the  parties ;  there  was  also 
a  reference  to  the  statutes  3  G.  4.  c.  126.  s. 
123,  and  4  G.  4.  c.  95.  s.  75.  written  upon  the 
instructions  by  one  of  the  Messrs.  Burt  Tie 
learned  counsel  drew  the  declaration,  contain- 
ing two  counts,  one  for  the  original  taking  in 
the  road,  the  other  for  the  re-taking  on  the 
plaintiff's  premises ;  and  he  returned  the  de- 
claration (in  Nov.  1828,)  with  the  following 
observations  indorsed :  M  I  have  confined  the 
declaration  to  the  two  occasions  on  which  the 
cattle  were  taken  away.  It  would  have  been 
prudent  to  have  issued  the  writ  against  Silves- 
ter's two  associates,  and  joined  them  in  the 
action,  as  they  were  clearly  co-trespassers  with 
him,  and  their  evidence,  therefore,  must  be 
anticipated  in  his  favor,  and  will  be  likely  to 
be  extremely  prejudicial  to  the  plaintiff." 
Messrs.  Burt  then  wrote  to  the  plaintiff,  stating 
that  counsel  recommended  the  two  accom- 
plices to  be  joined,  and  asking  what  he,  the 
plaintiff,  said  to  it:  and  it  was  determined, 
with  the  assent  of  the.  plaintiff,  that  the  action 
should  lie  discontinued,  and  another  com- 
menced against  all  the  parties.  A  writ  was 
accordingly  sued  out,  in  Nov.  1828,  against 
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Silvester,  Town,  and  Mercer,  and,  the  dcclara-  but  not  always,  given  to  clause*  so  worded, 
tion  was  amended  by  counsel,  the  names  of  the  There  are  cases  where  officers  have  been  held 
two  latter  parties  being  introduced.  When  to  be  within  the  protection  of  such  clauses, 
the  cause  was  at  issue,  the  trustees  of  the  turn- 1  though  they  have  not  acted  strictly  under  the 
pike  roads  made  an  offer  of  compromise,  which  J  authority  of  the  statutes;  and  others  where 

-■  *     ■  *  '    '-«--•*-•«■- such  a  construction  has  not  been  admitted,  as 

where  actions  have  been  brought  to  recover 
back  money  improperly  taken.  But  an  attor- 
ney is  not  liable  for  gross  negligence,  if,  look- 
ing at  the  express  words  of  the  statutes  in 
question  here,  he  has  supposed  that  they  would 
be  literally  followed ;  he  is  not  bound  to  know 
in  what  cases  the  Court  would  put  a  mere 
liberal  construction  upon  them.  Tb*  Lord 
Chief  Justice,  who  tried  tkr  present  cause,  ap- 
pears to  have  had**  some  doubt :  on  the  former 
triai,  the  point  was  reserved:  and  it  appears, 
that  in  the  course  of  that  cause,  the  present 
defendants  were  advised  by  a  special  pleader, 
that  the  parties  against  whom  they  were  pro- 
ceeding were  not  within  the  protection  or  the 
general  turnpike  act.  I  am,  therefore,  of  opi- 
nion, that  an  action  for  negligence  was  not 
maintainable,  and  that  the  present  rule  must 
be  discharged. 

Kemp  v.  Burt  and  another,  2  B.  &  Ad.  424  ; 
1  N.  &  M.  262. 


the  defendants  advised  the  plaintiff  to  accept, 
being  then  doubtful  as  to  the  result  of  a  trial ; 
but  the  plaintiff  refused,  not  being  satisfied 
with  the  terms.  A  case  was  afterward:)  laid 
before  a  special  pleader,  with  a  copy  of  the 
declaration ;  the  question  proposed  beinjf, 
whether  or  not  the  defendants  could  avail 
themselves  of  the  protection  of  the  general 
turnpike  act  The  gentleman  consulted  gave 
as  his  opinion  that, in  respect  of  the  latter  seiz- 
ure, the  defendants  could  not  avail  themselves 
of  that  protection  either  as  to  the  venue  or  the 
limitation  of  the  action.  On  the  trial  at  Lewes, 
at  the  Summer  Assizes  1829,  it  was  objected 
that  the  action  was  commenced  too  late,  and 
the  venue  improper ;  and  the  learned  Judge 
who  tried  the  cause,  directed  a  nonsuit  on 
both  points,  giving  leave  to  move  that  thenon- 
nuit  should  be  set  aside ;  which  motion  was 
made  in  the  following  term  without  success, 
and  the  defendants  had  execution  for  their 
costs. 

Upon  these  facts.  Ttnd*tlt  C.  J.  was  of  opi- 
nion, that  the  case  was  one  in  which  Messrs. 
Burt,  the  defendants,  might  reasonably  doubt 
whether  that  which  had  been  done  by  the  sur- 
veyor, was  done  in  pursuance  of  the  statute ; 
and  he  directed  a  nonsuit,  with  liberty  to  move 
to  enter  a  verdict  for  108/.,  the  amount  of  costs 
levied. 

Denman,  C.  J.  said,  I  think  there  was  in  this 
case  no  proof  of  gross  negligence.  I  enter- 
tain the  greatest  doubt,  whether  the  second 
action  was  not  properly  brought.  The  first 
clearly  was ;  but  the  defendants  were  induced 
to  discontinue  that  by  the  very  reasonable 
doubt  which  counsel  suggested  to  them,  whe- 
ther certain  parties  who  had  not  then  been 
made  defendants,  ought  not  tohave  been  joined : 
the  omission  of  them,  however,  in  the  first  in- 
stance, was  clearly  not  an  act  of  gross  negli- 
gence. As  to  the  second  action,  it  occurs  to 
me  that,  under  the  circumstances,  the  defend- 
ant Silvester  was  not  protected  by  the  statute ; 
and  if  that  were  so,  the  action  was  rightly 
brought.  I  think,  then,  that  here  was,  at  all 
events,  no  case  of  culpable  negligence.  There 
is  a  difficulty  in  saying,  if  there  is  any  case  of 
negligence,  that  it  shall  not  be  submitted  to  a 
jury ;  but  here  I  think  it  could  not  have  gone 
to  them. 

Littlednle,  J. — It  has  been  taken  for  granted 
by  the  plaintiff's  counsel,  that  the  defendant 
in  the  former  action  was  protected  by  the  3 
O.  4.  c.  126.  s.  147,  and  4  G.  4.  c.  95.  ss.  75 
and  88.  But,  as  upon  the  second  occasion, 
the  sheep  were  not  taken  upon  the  highway, 
according  to  the  75th  section  of  the  latter 
statute,  it  is  clear  that  he  would  not  have  been 
within  the  letter  of  the  3  G.  4.  c.  126.  s.  147, 
as  a  person  sued  "  for  any  thing  done  in  pur- 
suance of  that  act ; "  though  he  might  have 
been  entitled  to  the  benefit  of  that  liberal  con- 
struction which  the  Courts  have  sometimes, 


In  Floyd  v.  Nangle,  3  Atk.  568, 1  Dick.  129, 
it  was  held  that  where  a  solicitor  has  been 
negligent  in  managing  a  client's  business,  a 
Court  of  Equity  can  grant  an  attachment 
against  him;  and  if  he  be  guilty  of  gross 
negligence,  he  will  have  to  pay  the  costs. 
Fuwhes  v.  Pratt,  1  P.  W.  593,  6th  edit.,  and 
cases  in  note  (if).  However,  in  the  following 
case,  it  will  be  seen,  that  the  Vict  Chancellor 
thought  he  had  no  jurisdiction  in  such  matters. 

By  an  order  made  in  this  cause,  on  an  un- 
dertaking to  speed,  it  was  ordered  that  plain- 
tiff should  go  to  commission  in  the  vacation 
following,  give  rules  to  pass  publication  in  the 
next  term,  and  set  down  his  cause  for  hearing 
in  the  term  after,  and  in  default  thereof,  that 
his  bill  should  be  dismissed.  The  rules  to 
pass  publication  not  having  been  given  within 
the  time  prescribed,  the  bill  was  dismissed 
with  costs.  The  Flee  Chancellor  and  the  Lord 
Chancellor  were  successively  moved,  on  behalf 
of  the  plaintiff,  to  restore  the  cause,  but  in 
both  instances  the  motion  was  refused  with 
costs.  The  plaintiff  then  presented  a  petition, 
which  was  intituled  both  in  the  cause  and  in 
the  matter  of  the  solicitor,  imputing  the  dis- 
missal of  the  bill  to  the  negligence  of  his  so- 
licitor, in  not  taking  in  due  time  the  proper 
step  in  the  cause,  after  the  undertaking  to 
speed  had  been  given,  and  praying  that  the  so- 
licitor might  be  ordered  to  repay  him  the  costs 
on  the  dismissal  of  the  bill,  and  also  to  pay  the 
costs  of  the  motions,  when  they  should  be  taxed. 
On  the  hearing  of  the  petition,  two  quebtions 
were  made:   1st,  whether  the  solicitor  was 
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chargeable  with  negligence;  2d,  if  he  wan, 
whether  this  Court  had  jurisdiction  to  make 
him  responsible  for  it. 

Sir  A.  Sugiien  and  Mr.  Knight,  in  arguing 
the  second  question  for  the  petitioner,  said 
that  this  was  not  a  case  of  mere  mistake,  but 
of  gross  negligence  and  inattention  on  the 
part  of  the  solicitor ;  and  that  there'  could  be 
no  doubt  that,  in  such  a  case,  the  Court  had 
the  jurisdiction  contended  for.  Flvyd  v.  Nongle, 
S  Atk.  668 ;  Fawhes  v.  Pratt,  1  P.  W.  692. 

Mr.  Pepys,  Mr.  Girdtestone,  and  Mr.  James 
Russell,  for  the  solicitor,  said  that  there  was 
no  instance  in  which  the  jurisdiction  in  ques- 
tion had  been  exercised,  either  by  Courts  of 
Equity  or  by  Courts  of  Law ;  that  Lewis  v. 
Nangle  did  not  apply ;  and,  besides,  that  that 
caseiontaitiadan oMter  divt*m  only,  and  that 
no  order  was  made  in  it  Barker  v.  Butter, 
2  Sir  W.  Black.  780;  Ejt  parte  Junes,  Chitty's 
Rep  661. 

The  Vice  Chancellttr,  after  detailing  the  par- 
ticulars  of  the  case,  said  that  he  hadno  doubt 
the  solicitor  had  been  guilty  of  negligence,  but 
that  as  he  did  not  recollect  any  case  in  which 
a  similar  application  had  been  made  to  the 
Court,  he  should  direct  the  petition  to  stand 
over,  in  order  that  the  question  of  jurisdiction 
might  be  further  inquired  into. 

The  Five  Chancellor  (12th  Nov.)  said  that 
if  the  jurisdiction  existed,  there  must  have 
been  various  instances  in  which  it  had  been 
exercised ;  that  cases  of  gross  negligence  on 
the  part  of  solicitors  had  frequently  come  be- 
fore him,  but  he  had  never  known  an  instance 
in  which  the  jurisdiction  had  been  exercised ; 
that  there  had  been  very  great  neglect  in  the 
present  case,  and  there  was  some  semblance  of 
authority  for  the  petition ;  and  that,  therefore, 
he  should  make  no  order. 

Franktand  v.  Lucas,  4  'Sim.  686.  See  also 
Order  36,  April  3,  1828 ;  and  the  Chancery 
Practice,  76. 
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House  of  Lords. 

m 

BHFORCIMG  JUDGMENTS  IN  IRELAND. 

Lord  Wynfosd  has  brought  in,  a  Bill  to 
enforce  Judgments  of  the  English  Courts  in 
Ireland,  and  Irish  Judgments  in  England, 
on  a  certificate  from  the  proper  officers. 


House  of  Common*. 

BILLS   TO    BE   BROUGHT   IN. 

Title  of  the  Bill.       By  whom  brought  in. 

Abolishing  Imprison-    Sir  John  Campbell, 
ment  for  Debt  the  Attorney  Ge- 

The  better  Execution      neral. 
of  Wills. 

These  Bills  are  suspended  until  the  return 
of  the  new  Attorney  General  to  Parliament. 


Title  of  the  BUI. 

Registration  of  Births, 

Marriages,  and 

Deaths. 
Recovery  of  Lands  and 

Tenements. 
County  Registration  of 

Deeds.  % 

Dissenters'  Marriages. 
Prisoners'  Counsel. 
Justices  of  the  Peace. 
Parish  Apprentices. 
Law  of  Label. 
Usury  and  Gaming 

Transactions. 


By  whom  brought  in. 
Mr.  Wilks. 

Mir.  Aglionby. 

Mr.  Caley. 

Lord  John  Russell. 
Mr.  Ewart. 
Lord  Ho  wick. 
Sir  O.  Mosley. 
Sir  P;  Vincent. 
Mr.Rolfe. 


BILL8  WAITING  FOB  SECOND  BEADING. 


County  Coroners* 
Liberty  of  the  Press. 
Highways. 


Mr.  O'Connell. 
«Mr.  Shaw  Lefevre. 


IN  COMMITTEE. 


Investment  of  Bank-       Mr.  Brougham. 

ruptcy  Funds.- 

This  Bill,  we  understand,  will  be  deferred, 
and  undergo  material  alterations. 


8BWBR*. 


A  notice  of  motion  has  been  given  for  a 
Committee  to  inquire  into  the  laws  respect- 
ing Sewers,  and  to  suggest  changes  in  the 
Laws  as  well  as  in  the  Board  of  Commis- 


sioners. 


GOVERNMENT  OF  PARISHES. 

A  notice  of  motion  has  been  given  by 
Colonel  Evans,  for  the  18th  instant,  of  a 
Bill  for  the  better  Government  of  Parishes 
in  England  and  Wales. 


LAW  OF  FORFEITURE. 


A  Bill  to  alter  and  amend  the  Law  of 
Forfeiture,  as  regards  the  Personal  Property 
of  convicted  Felons,  has  been  ordered  to  be 
brought  in  by  Mr.  Rotch* 


GENERAL  BEGTSTER  OF  DBEDS. 

This  Bill  has  been  ordered  to  be  brought 
in  by  Mr.  Brougham  and  the  Lord  Advo- 
cate. 


Not**  ef  the  Week. 
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CHANCERY  REFORM. 


The  motion  of  Mr.  Lynch,  for  a  Select 
Committee  to  inquire  into  the  Administra- 
tion of  Justice  in  the  Court  of  Chancery, 
has  been  postponed  till  the  19th  of  March* 


SECURITIES    FOR    GAMING    ADN    USURIOUS 
TRANSACTIONS. 

This  Bill  has  been  brought  in;  and  its 
main  proposition  is,  that  securities  arising 
out  of  illegal  transactions,  shall  not  be  void 
in  the  hands  of  bond  fide ,  holders,  not  cog- 
nizant of  the  illegality  of  the  consideration 
for  which  the  securities  were  given. 


THE  NKW  BARON. 

We  stated  in  part  of  our  impression  of 
last  week,  the  appointment  to  the  vacant 
seat  in  the  Exchequer,  of  Mr.  John  Wil- 
liams, K.  C,  of  the  Northern  Circuit.  He 
was  sworn  into  office  on  Friday,  the  28th 
Feb.  It »  probable  that  Sir  William  Home 
wOl  receive  the  first  appointment  which 
may  occur  in  Equity.  We  think  it  was 
creditable  to  him  to  decline  undertaking  the 
trial  of  causes  at  Nisi  Prius  and  in  the 
Crown  Courts,  for  which  his  practice  had 
not  qualified  him.  •  A  less  scrupulous  man 
might  have  engaged  to  perform  the  duty, 
at  all  hazards,  and  have  trusted  to  time  and 
chance  to  pass  him  through. 


DISPATCH  07  BUSINESS   AT   TBS   REGISTRAR*  S 

OFFICE. 

We  noticed  some  time  ago  the  serious 
delays  which  occurred  at  the  Registrar's 
Office,  in  issuing  the  orders  of  the  Court. 
Hie  matter  having  reached  the  Lord  Chan- 
cellor, his  Lordship  made  inquiries  into  the 
subject,  and  found  that  the  complaints  were 
well  founded,  but  that  the  Registers  were 
m  no  respect  to  be  blamed.  On  the  1st 
instant  his  Lordship  said,  that  in  conse- 
quence of  the  recommendation  of  the  Com- 
mittee of  the  House  of  Commons  on  the 
Chancery  Regulation  Bill,  the  number  of 
clerks  which  had  before  been  employed  in 
the  Register's  Office  had  been  reduced. 
A  communication  had  been  made  to  the 
lords  of  the  Treasury  on  the  subject,  the 
result  of  which  was  that  a  sufficient  number 
of  clerks  would  be  provided,  and  that  no 
further  delays  would  take  place  in  delivering 
out  orders. 


POOR   LAW   REPORT. 

We  have  observed,  with  some  interest, 
the  remarks  of  our  contemporaries  on  this 
Report,  and  remain  satisfied  that  our  opi- 
nions upon  it  are  correct.  The  subject  is 
one  of  great  importance  to  all  classes ;  and 
our  readers  will  not  be  displeased  at  our 
recurring  to  it,  as  we  promised  in  our  last 
number. 

We  feel  it  right  to  call  the  attention  of 
our  legal  friends,  particularly  those  in  the 
country,  to  the  nature  of  the  jurisdiction 
proposed  to  be  introduced,  and  which  ap- 
pears to  open  a  field  of  useful  demand  for 
such  services  as  members  of  the  legal  pro- 
fession can  best  supply — we  allude  to  the 
provisions  relative  to  local  government  of 
parishes  and  districts.     Parishes  are  to  be 
united,  for  the  purpose  of  appointing  per- 
manent paid  officers,  and  for  works  of  public 
labor,  as  well  as  for  combining  workhouses. 
Now  among  the  most  useful  of  these  officers 
will  be  the  clerks,  secretaries,  or  solicitors 
to  these  districts.     Such  of  our  readers  as 
live  in  incorporated  districts  know  the  na- 
ture of  these  appointments*     There  is  a 
Board  of  Guardians,  who  hold  quarterly 
and  weekly  meetings,  and  they  are  attended 
by  a  clerk,  who  acts  as  secretary,  and  who 
is  generally  a  solicitor, -whose  presence  is 
essential  to  the  due  entry  and  authentica- 
tion of  the  proceedings,  and  whose  remu- 
neration must  in  a  great  degree  be  com- 
mensurate with  his  services.     We  say  in  a 
great  degree,  because  in  such  appointments 
as  these,  no  small  part  of  their  value  con- 
sists in  the  station  and  advantages  which 
they  collaterally  afford.    And  although  we 
deprecate  the  practice  of  reducing  the  sa- 
laries of  useful  officers,  because  their  em- 
ployers are  so  illiberal,  or  so  mistaken  in 
their  views,  as  to  avail  themselves  of  any 
indirect    advantage    which    the    situation, 
may  produce,  to  the  holder,  still  we  can- 
not overlook  the  advantage  which  their 
permanency  gives  to  such  appointments; 
and  this    permanency   may,  therefore   be 
well   and  fairly  purchased  at  a  sacrifice 
in  salary,  something  short  of  the  rename-, 
ration  usually  paid  for  legal  services.     Here 
we  observe   that  the   Commissioners    arc 
to  prescribe  the  qualifications  and  duties 
of  the  officers,  and  fix  the  salaries ;  but  the 
appointments    rest  with  the  rate -payers. 
Now  this  provision  is  of  considerable  im- 
portance, for  it  will  put  salaries  on  the 
proper  footing  of  the  services  really  secured, 
and  thus  prevent  much  of  the  illiberal  prac- 
tice wc  have  alluded  to.    If  we  may  recom- 
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mend  in  our  torn,  we  would  advise  that  this 
provision  of  district  officers  should  as  spee- 
dily as  possible  be  put  in  force  throughout 
the  kingdom  ;  and  it  certainly  would  be  of 
great  service  to  the  Central  Board  to  have 
40  many  local  agents,  through  whom  their 
information  and  directions,  on  matters  re- 
lating to  the  Poor  Laws,  could  be  given. 
And  it  will  be  of  no  little  service  to  the 
landed  interest  to  have  the  support  of  such 
officers ;  for  they  can  thus  have  a  medium 
of  communication  always  at  hand  to  ex- 
press their  wishes  and  opinions  at  head- 
quarters, and  execute  their  directions  at 
home.  Added  to  which,  the  responsibility 
will  rest  with  the  Commissioners,  or  those 
who  appoint  them — the  local  agency  with 
the  rate-payers  or  their  landlords.  We 
shall  revert  to  this  point  in  a  future  stage 
of  our  remarks.  Meanwhile  we  would  re- 
commend our  legal  friends  to  peruse  the 
report  carefully,  and  promote  its  circulation 
in  their  neighbourhood,  in  order  that  they 
may  point  out  the  difference  between  the 
reasoning  of  the  report,  and  the  so-called 
reasoning  of  some  of  its  opponents. 


EXCHEQUER  OF  PLEAS  SITTINGS. 


New  Causes  entered  for  the  Sittings  in 
Easter  Term,  will  be  tried  in  Term. 

Remanets  from  Hilary  Term  will  not  be 
taken  till  after  Easter  Term,  unless  by  con- 
sent. 

The  entry  of  Causes  closes  two  days  before 
the  Sitting  Days  (exclusive  of  Sundays). 


ANSWERS  TO  QUERIES. 


recorered.  By  the  construction  of  the  acts  of 
parliament,  the  plaintiff  has  the  option  of 
either  Court.  G.  P.  P. 

2.  A  party  residing  within  the  jurisdiction 
of  the  South wark  Court  of  Requests  cannot, 
or  at  least  ought  not,  to  be  sued  in  the  Supe- 
rior Courts  for  a  debt  under  5/. ;  46  G.  3.  c. 
87.  §  13 ;  and  should  an  action  have  been 
brought,  the  proper  mode  for  the  defendant  to 
avail  himself  of  the  benefit  of  this  act,  will  be 
by  entering  a  suggestion  on  the  record  after 
verdict,  or  the  execution  of  a  writ  of  enquiry, 
as  the  act  cannot  be  pleaded  in  Imr  to  an  ac- 
tion brought  in  a  Superior  Court.  The  acts 
relating  to  the  Southwark  Court  of  Requests 
are,  l>2  G.  2.  c.  47 ;  32  G.  2.  c.  6 ;  46  G.  3.  c. 
87;  and4G.  4.  c.  123. 

J.  V.  W. 


Comnum  Earn. 

COURT  OF   REQUESTS.      P.  368. 

1.  A  party  can  be  sued  in  the  Courts  at 
Westminster  for  a  debt  under  5/.  due  by  a  re- 
sident of  Southwark.  The  different  acts  giving 
exclusive  jurisdiction  to  that  Court  of  Re- 
quests to  the  extent  of  5/.,  have  been  repealed, 
as  to  the  penal  clauses  for  suing  elsewhere,  by 
the  4  G.  4.  c.  73.  §§  14  &  16;  and  conse- 
quently the  Superior  Courts  have  jurisdiction 
tor  any  sum.  It  is  also  a  necessary  conse- 
quence that  the  defendant  need  not  be  sum- 
moned to  the  Court  of  Requests,  nor  the 
plaintiff  be  liable  to  the  defendant's  costs.  In 
two  cases,  which  I  did  not  think  proper  ones 
to  come  before  the  Commissioners,  I  have  sued 
in  the  Superior  Courts,  and  in  both  cases  have 


Earn  at  {franrrtn  urito  ContofvAnctng. 

LENGTH  OP  TITLE,  3  &  4  W.  4.  c.  27-    p.  287- 

The  subject  of  this  query  is  of  such  import- 
ance to  the  public,  that  it  deserves  the  best 
attention  of  the  profession.  The  3d  section 
of  this  act,  after  deciding  at  what  time  the 
right  of  action  shall  be  deemed  to  have  accrued, 
in  the  cases  of  dispossessions,  abatements,  and 
alienations,  goes  on  thus ;  *'  When  the  estate, 
or  interest  claimed,  shall  have  been  an  estate  or 
interest  in  reversion,  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall 
have  obtained  the  possession,  or  receipt  of  the 
profits  of  such  land,  or  the  receipt  of  such  rent 
in  respect  of  such  estate  or  interest,  then  such 
right  shall  be  deemed  to  have  first  accrued  at 
the  time  at  which  such  estate  or  interest  liecame 
an  estate  or  interest  in  possession."  The  4th  and 
5th  sections  make  provisoes  to  the  like  effect. 

Under  the  former  law  a  purchaser  could  not 
be  considered  absolutely  safe,  with  a  sixty  years' 
title ;  and  under  the  new  statute,  that  period, 
even,  is  still  not  absolutely  safe.  See  the  ob- 
servations of  Sir  E.  Sugden,  V.  &  P.  348,  cd.  7, 
and  Christians  note,  on  Bl  C.  v.  3,  p.  196.  Sup- 
pose a  possession  adverse  to  a  tenant  for  life, 
or,  indeed,  any  estate  not  adverse  to  the  remain- 
der-man, if  the  tenant  of  the  particular  estate 
be  a  young  man,  he  may  survive  the  period  of 
forty  years  from  the  time  when  such  possession 
first  became  adverse;  and  at  his  death  the 
insufficiency  of  a  forty  years'  title  is  shown  by 
the  remainder-man,  on  his  estate  then  coming 
into  possession,  being  entitled  to  have  bits  action 
or  right  of  entry.  There  arc  many  cases  of 
tenants  of  particular  estates  being  able  to  pass 
off  for  tenants  in  fee ;  and  if  a  forty  years  title 
were  adopted,  it  appears  to  mc  it  would  be 
holding  out  a  premium  for  frauds,  by  enabling 
them  to  make  conveyances  hi  fee,  which  by 
being  done  by  an  "  innocent  deed,"  would  not 
be  adverse  to  the  remainder-man.  The  39th 
section  enacts,  that  no  descent  cast  shall  toll  or 
defeat  any  right  of  entry  or  action  for  the  re- 
covery of  lands.  Under  which  it  appears  that 
the  parties  would  be  in  the  sauie  situation  as  if 
no  descent  had  been  cast.    And,  therefore,  if 
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iixty  years  would  have  been  necessary  if  no 
descent  had  been  cast,  it  still  remains  so. 

A  forty  years  title,  as  against  a  party  under 
disability,  would  no  doubt  be  conclusive :  but 
the  cases  must  be  very  rare  in  which  the  parties 
can  be  sure,  without  a  sixty  years'  title,  that 
there  is  no  estate  in  remainder  pending  on  a 
particular  estate.  G.  B. 


by  H.  J.,  an  absolute  power  of  appointment 
appears  to  have  been  reserved,  which  must  be 
considered  tantamount  to  a  power  of  revocation. 
It  appears,  therefore,  to  me,  that  the  instrument 
must  be  deemed  testamentary;  and  that  the 
fund  is  liable  to  legacy  duty.  H.  J.  should, 
nevertheless,  consider  whether  there  is  any 
risk  of  a  suit  on  behalf  of  the  crown,  if  the 
duty  be  not  paid.  Ha rpoc rates. 


dower  act.  p.  288* 

The  14th  sec.  with  reference  to  this  query,  ap- 
pears quite  intelligible  and  clear.  It  saves  the 
rights  of  all  women,  whether  they  be  married  or 
be  widows,  before,  or  on  the  1st  January,  1834. 
1  take  it  that  the  language  "  Widow,  who  shall 
have  been,  or  shall  be  married,  on  orbef**re  the  \si 
January"  is  grammatical  and  explicit.  There  can 
be  no  dower  till  a  woman  is  a  widow ;  and,  there- 
fore the  legislature  first  looked  forward  till  after 
the  1st  January  (the  act  received  the  Royal  As- 
sent  on  the  2JHh  August),  and  then,  contem- 
plating the  fulfilment  of  that  period,  says,  to 
all  females  as  they  become  widows — You, 
"  widows,"  who  were  married  on  or  before  the 
1st  January,  are  not  excluded  by  any  act  your 
husband  may  have  done,  from  claiming  that 
dower  which  you  would  have  had,  supposing 
this  act  had  not  passed. 

2nd. — With  reference  to  this  query,  there 
seems  much  ambiguity  in  the  14th  section. 
But  we  must  first  look  at  the  object  of  the  act, 
which  was  for  the  amendment  of  the  law  re- 
lating to  Dower.  Sections  2  and  3  enable  nil 
widows  to  claim  dower  in  such  cases,  as  but  for 
that  act  they  could  not,  if  the  husband,  under  sec- 
tions 4  ana  6  has  not  thought  right  to  prevent 
them ;  and  section  14  preserves  the  vested  estate 
(for  I  maintain  it  is  a  vested  estate)  of  right  to 
dower  in  all  women  married  before  2nd  January. 

3rd.—- This  is  best  answered  by  supposing  a 
case.  A  man,  for  instance,  was  married  on 
the  25th  December,  or  say,  1st  of  January,  and 
on  the  2nd  he  purchases  an  estate,  which  is 
conveyed  to  him  in  fee;  clearly  under  the  14th 
section,  his  wife,  if  she  survive  him,  would  be 
entitled  to  dower ;  but  not  so,  if  the  estate  had 
been  conveyed  to  him  to  the  usual  uses  to  bar 
dower.  Harpocrates. 


ANNUITY.— 'LEGACY    DUTY.   P.  304. 

The  case  of  The  Attorney  Genrrtd  v.  Jones 
and  Bartlett,  8  Price,  368,  1  presume  is  known 
to  your  correspondent,  H.  J.;  ai\d  although 
in  that  case  frond,  B.  was  dissentiente,  and 
notwithstanding  the  observation  of  Sir  E.  Sug- 
den,  in  his  work  on  Powers,  3rd  edition,  p.  220, 
I  believe  it  is  generally  understood  that  such 
case  has  established  the  principle,  that  where 
the  settler  retains  the  dominion  over  the  fund 
during  his  life,  the  instrument  cannot  be  re- 
lied on  as  a  settlement  inter  vivos.  The  settle- 
ment, the  subject  of  the  above  case,  contained 
a  power  of  revocation ;  and,  in  the  query  put 


LEGATEE. — DEATH.   P.  336. 

1 . 1  think  that  on  the  expiration  of  seven  years 
from  the  time  A.  was  last  heard  of,  and  which 
appears  to  be  about  the  year  1 785,  on  his  en- 
listment at  Bath,  his  death  would  be  presumed; 
but  I  beg  to  refer  M.  IV.  to  the  following 
decided  cases,  for  information  on  the  point:— 
Doe  v.  Jesson,  6  East,  **5.    The  rule  of  law 
was  stated  by  Lord  EUenborough  to  be,  that 
the  presumed!  duration  of  life,  with  respect  to 
persons  of  whom  no  account  can  be  given, 
ends  at  the  expiration  of  seven  years  from  the 
time  when  they  were  last  known  to  be  living. 
In  Norris  v.  Norris,  Finch.  Rep.  419,  a  legacy 
was  bequeathed  to  R.  N.9  who  went  to  sea, 
and  was  not  heard  of  for  five  years;  his  brother 
took  out  administration,  and  filed  a  bill  against 
the  executors  of  the  testator,  when  the  Court 
decreed  the  payment  of  the  legacy,  and  in- 
terest thereon  from  the  time  of  R.  N.'s  depar- 
ture, security  being  given  for  three  years  to 
refund  it  to  iL  N.  if  he  returned.    As  to  the 
second  question,  to  whom  the  legacy  is  now 
payable,  I  conceive  that  under  the  circum- 
stances, it  would  fall  into  the  residue  be- 
queathed to  F.&  G.t  unless  A,  could  be  proved 
to  have  survived  B.,  in  which  case  A.'s  per- 
sonal representatives  would  be  entitled  thereto. 

W.  L.  H. 
2.  It  is  rather  difficult  to  say,  from  what  time 
the  death  of  B.  ou^ht  to  be  presumed ;  but  I 
have  no  hesitation  in  saying,  that  the  Court, 
upon  the  authority  of  Dixon  v.  Dixon,  3  Bro. 
C.  C.510,  and  Mainwaring  v.  Baxter,  5  Ves. 
458,  would  presume  him  dead,  no  intelligence 
having  been  received  concerning  him  for  up- 
wards of  thirty  years.  It  if  not  stated  by 
M.  W.  of  what  nature  this  legacy  is,  whether 
conditional-  or  otherwise ;  but  presuming  it  to 
be  otherwise,  and  a  general  legacy,  and  vested 
at  the  testator's  decease,  and  that  the  legatee 
outlived  the  testator,  and  that  the  executor 
would  not  plead  h>pse  of  time  to  a  suit  insti- 
tuted for  the  recovery  of  it,  I  think  the  per- 
sonal representatives  of  B.  are  the  parties  en- 
titled to  this  legacy ;  but  if  the  legatee  died  in 
the  life  time  of  the  testator*  (and  I  think  the 
executor  ought,  before  he  pays  the  money  to 
the  personal  representative  of  the  legatee,  to 
require  proof  that  he  was  living  at  the  testa- 
tor's death)  the  legacy  has  of  course  lapsed  and 
become  part  of  the  residue,  and  as  such  the 

residuary  legatees  would  be  entitled. 

'  J.  V.  W. 
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CODICIL.—- REPUBLICATION,  P.  287- 

A  devise  of  lands  may  be  republished  bv 
codicil  referring  to  and  confirming  the  will, 
such  codicil  being  executed  in  the  presence  of 
three  witnesses.  Acherly  v.  Vernon,  9  Mad. 
68 ;  3  Bro.  Par).  Ca,  107;  Cartes.  Cartel  Atk. 
1 74.  If  in  the  case  put  by  W.,  the  terms  of  the 
devise  in  the.  will  are  sufficiently  comprehen- 
sive to  include  lands  purchased  after  the  date 
of  the  will,  and  if  the  codicil  be  not  restrain- 
ed in  its  operation  to  the  estates  expressly 
devised  by  the  will,  the  codicil  will  be  a  re- 
publication of  the  will,  so  as  to  extend  {he 
operation  of  the  will  to  such  newly  purchased 
lands  in  favour  of  A.'s  wife.  Lady  Strath- 
more  v.  Bowes,  7  T.  R.  482;  Gwd title  (. 
fVoodhouse  v.  Meredith,  2  MauL  and  Selw. 
6 ;  Hulme  v.  HeppUe,  1  Mexiv.  295 ;  Poteeil 
v.  Cleaver,  2  Br.  Ck  Ca.  61 L 

T.  H.  G.  S, 


AGREEMENT.— HOTCpPOT.    '  P.  356. 

There  is  nothing  contrary,  to  law  in  the 
agreement  contemplated  by  J:  A.,  and  such 
an  agreement  would  be  enforced  in  equity; 
fVetheredy.  IVethered,  2  Sim.  183$  Norwood 
v.  Took,  id.  192.  I  should  consider  the  com- 
mon deed  stamp  sufficient. 

H.G. 


COPY/HOLDS. — FINES.      P.  336. 

The  will  of  Frances  R.,  the  mother,  would 
be  insufficient  to  pass  the,  copyholds,  which 
were  demised  to  her  subsequent  to  the  date  of 
that  will  i  provided  even  (which  I  by  no  means 
admit  Vthat  the  words  of  devise  contained  in 
her.  will  were  sufficiently  strong  to  carry  the 
copyhold^.  Vld.  Scrfv.  Cop.  305;  7  Ves.jun. 
1,47,  399,  But  for  the  sake  of  the  question, 
provided  the  devise  was  effective,  i  am.  of 
opinion  the  lord  would  be  entitled  to  two  fines; 
for  then  O.  fV.  IV.  would  stand  in  the  )it;bt  of 
a  devisee  of  an  unadmitted  devisee,  and  his  ad- 
mission would  give  no  legal  tide,  without  a 
surrender  from  the  heir  at  law  of  the  first  tes- 
tator, and  tie  heir  at  law  must  come  in  to  be 
admitted ;  tjiere  would  be  a  fine  due  to  the 
lard-  then,  on  the  admission  of  the  heir  at  law, 
and  another  on  the  admission  of  G.  FV.  IV., 
on  the  surrender  of  the  heir  at  law.  Vide 
Vernon  v.  Vernon,  7  Cast,  8 ;  Scriv.  Cop.  346, 
ed.  1823.  J.  L. 


ftaicttcr. 

NAME   OP  DEFENDANT.      P.  336. 

A.  may  arrest  B*  brothers,  providing  he 
has  made  diligent  inquiry  to  ascertain  their 
Christian  names ;  for  by  the  32d  rule  of  Hilary 
Term,  2  W.  4,  it  is  provided,  that  "  where  the 
defendant  is  described  in  the  process  or  affi- 
davit to  hold  to  bail  by  initials,  or  by  a  wrong 


name,  or  without  a  Christian  name,  the  de- 
fendant shall  not  be  discharged  out  of  cus- 
tody, or  the  bail  bond  delivered  up  to  be  can- 
celled, on  motion  for  that  purpose,  if  it  shall 
appear  to  the  Court  that  due  diligence  has 
been  used  to  obtain  knowledge  of  die  proper 
name ;  but  the  defendant  may  still  plead  the 
misnomer  in  abatement,  and  this  will  be  his 
only  remedy.  J.  V.  W. 


lam  of  sUnfflfrrtt  an*  Ccnant 

DISTRESS.*— BOOKS.      P.  336. 

The  books  of  A.  are,  I  conceive,  liable  to  be 
distrained  for  rent.  The  general  rule  of  law  that 
tools  and  implements  of  trade,  books  of  a  stu- 
dent, &c.  are  not  distrainable,  applies  only  to 
cases  where  they  are  in  actual  use,  or  there  is 
sufficient  other  property  on  the  premises.  In 
fVatts  v.  Dams,  1  Sel.  N.  P.  676,  it  was  held, 
that  a  stocking  loom  which  teas  in  u*e  at  the 
time  it  was  distrained,  could  not  legally  be 
taken.  And  in  an  action  of  trover,  for  imple- 
ments of  trade  distrained  for  rent,  there  being 
no  other  sufficient  distress  on  the  premises,  the 
Court  held  the  distress  good,  as  it  did  not  ap- 
pear they  were  in  actual  use  at  the  time  of 
making  the  distress.  In  one  case  it  was  ex- 
pressly decided  by  Lord  Kemfon,  that  imple- 
ments of  trade  are  .not  privileged,  and  may  be 
distrained  for  rent.  Roberts  v.  Jaekson,  Peake. 
Add.  Cases,  36.  W-  L.  H. 

See  also  Gorton  v.  Fnihner,  4  T.  R.  565 ; 
Fenton  v.  Logan,  9  Bing.  679;  0W  v. 
Clarke,  1  Cro.  &  J.  484.  W.  H.  S. 


lata i  of'sttarntn* .  •" 

ARTICLES  OP  CLEBKSHIP. — SERVICE.     P.  255. 

If  A.  left  the  service  of  B.9  with  2?.'s  coo- 
sent,  and  B.  would  certify  accordingly,  an 
affidavit  of  the  facts  stated  by  "A  Subscriber," 
oa  application  for  AJ%  admission,  would,  I  ap- 
prehend, be  sufficient.  If  such  consent  were 
not  had,  a  fresh  service  would  be  necessary. 
Vide  Cutty's  Statutes,  p.  66,  notes. 

T.  H.  O.  S. 


QUERIES. 


Ctfmniffltt  Ijeb. 

DISABILITIES  OP  JEWS. 

Are  Jews  excluded  from  participating  in  the 
elective  franchise  under  the  Reform  Act? 

V.W. 


INFANCY.— BILL. 


Ah  infant  (an  apprentice)  ordered  several 
articles  of  apparel  of  a  tradesman  employed  by 
his  father,  which  were  delivered  to  the  infant 
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at  his  .father's  house,  and  discharged  by  the 
father's  acceptances.  In  1832,  the  father  and 
son  respectively  had  clothes ;  hills  of  parcels 
were  delivered  separately,  but  the  amount  of 
both  accounts  was  arranged  by  the  father 
drawing  a  bill  of  exchange  for'  both  accounts, 
on  the  infant,  who  accepted  it.  Before  the 
bill  of  exchange  became  due,  the  father  was 
declared  a  bankrupt,  and  the  infant  attained 
twenty-one  years  of  age.  The  infant's  propor- 
tion of  the  bill  only  amounted  to  1/.  19*.  An 
action  has  been  commenced  against  the  in- 
fant.   Is  the  iufant  liable  ? 

H.  F.  H. 


I  have  always  adopted  this  course ;  and  I  wish 
to  ascertain  the. opinion  of  some  of  the  sub- 
scribers to  your  publication.  The  words  of  the 
writ  of  capias  are,  that  the  sheriff  shall  make 
a  return  at  the  expiration  ot  four  calendar 
mooths,  or  sooner  if  ordered  by  the  Court  or 
a  Judge,  provided  the  writ  be  not  executed ; 
but  if  the  writ  shall  he  executed,  a  return  is  to 
he  made  immediately.  Upon  enquiry  at  the 
Secondaries  Office,  I  was  informed  that  no  re- 
turn was  ever  made  by  them  without  a  rale ; 
and  the  simple  question  therefore  appears  to 
lie,  whether  the  Court  would,  after  assignment 
of  the  bail  bond,  without  a  rule,  set  aside  the 
proceedings  had  thereon.  .  J.  C.U. 


PURCHASER  OF  STOLEN  'HORSE. 

A.  purchases  a  horse  of  Z?.,  which  turns  out 
to  have  been,  two  years  before,  stolen  from  C, 
who  forcibly  takes  possession  of  it.  from  A., 
which  he  is  entitled  to  do,  A.  not  having  pur- 
chased it  in  a  fair  or  market  overt,  according 
to  the  directions  of  the  statutes  2  P.  and'M. 
c.  7.  and  31  Eliz.  c.  12.  Has  A.  any,  and  what 
remedy,  for  the  purchase  money,  against  B.t 
who  was  ignorant  of  the  horse  being  a  stolen 
one  when 'he  sold  it  to  A.  ? 

R.  H.  R. 


MARRIAGE. — ALTERATION   OF  NAME.    * 

A  Lady,  whose  proper  name  was  A.  B.,  but 
for  sixteen  or  eighteen  years  previously  to  her 
marriage,  went  by  the  name  of  E.  F.,  has  been 
married  by  banns,— in  that  ofA.B.;  ought  she 
not  to  have  been  married  in  that  of  E.  FF 

L.  T.  R. 


BIRTH. — REGISTER.— LEGACY. 

A.  leaves  a  legacy  to  B'%  children,  thus, 
"Also  to  fl.'s  children—/."  One  of  the  children, 
born  1812,  was  not  christened  till  1813.  The 
executor  refuses  to  pay  him  his  legacy  until 
183S,  when  he  can  prove,  by  certificate  from  the 
Parish  Register,  that  he  is  twenty- one.  Is  not 
an  authenticated  entry  of  the  birth  into  the 
Family  Bible,  sufficient  proof;  Or,  if  not,  what 
will  be  ? — There  was  an  alteration  made  some 
time  ago  in  the  system  of  Registration :  will  you 
name  the  date  of  the  act,  and  the  amendment, 
if  any,  bearing  on  the  point  in  question  ? 

J.  S. 


9r«cttcr. 

UNIFORMITY  OF  PR0CK88  ACT. — BAIL  BOND. 

Since  the  passing  of  the  above  act;  I  have 
heard  different  opinions  expressed  as  to  the 
actual  necessity,  after  an  arrest  upon  a  writ  of 
capias,  and  before  any  assignment  of  the  bail 
bond  can  be  ,laken,  of  a  rule  to*  return  the 
writ  being  obtained,  as.  formerly.    In  practice 


JOINT  ACTION.— COGNOVIT. 

» 

In  an  action  against  A.  and  B.,  A.  gives  a 
cognovit,  before  appearance,  and  B,  appears 
and  defends  the  action.  Can  judgment  be 
signed  as  against  A,  immediately  ?  and  if  so,  to 
what  extent  has  the  plaintiff  the  benefit  of  his 
judgment  r  R.  M. 

ACTION. — COGNOVIT. 

B.  gave  a  cognovit,  conditioned  for  pavment 
of  the  debt  and  costs  by  instalments,  before 
declaration  filed  or  appearance  entered.  Two 
years  have  now  elapsed,  and  a  very  small  por- 
tion of  the  amount  has  been  paid.  Can  .the 
plaintiff  how  enter  an  appearance  for  defend- 
ant, file  declaration,  sign  judgment,  and  issue 
execution  for  the  balance,  without  givingthe 
defendant  any  notice?  M. 


'     MISNOMER  IN  A   DEED. 

*  A  party  whose  correct  name  is  Thorn  as  Nicfoop, 
and  who'bas  signed  a  deed  "  Thomas  Niofcson," 
is,  by  mistake,  described  throughout  l(ie  deed 
as  Thomas  Nixon.  Will  such  mistake,  which 
was  not  discovered  until  after  execution,  affect 
the  validity  of  the  deed  in  any  way  r  CM.  W. 


"  lain  tf  Property  una  Conbrpanctnfl. 

CREDITORS.— FREEHOLD.— MINOR. 

A.  B.  died  intestate,  leaving  a  freehold  es- 
tate mortgaged  by  demise  to  C  D.  for  200/., 
the  rents  of  which  amount  to  30/.  per  annum. 
His  personal  estate  will  only  pay  3f.  in  the 
pound,  and  his; real'  estate  Js  worth  consider- 
ably  more  than  the  mortgage  money.  The 
heir  at  law  is  an  infant,  aged  fourteen.  The 
mortgagee  has  given  the  tenants  notice  to  pay 
the  rents  to  him.  Have  the^reditors  any  power 
to  enforce  a  sale  of  the  estate  during  the  mi* 
nority  of  the  heir,  or  on  his  attaining  twenty- 
one,  and  how  must  they  proceed  ? 

Tyro. 


400 


Queries. — Editors  Letter  Box. 


BOND  CREDITOR. — FREEHOLDS. 

E.  F.  lately  died  insolvent  as  to  his  personal 
estate,  being  indebted  to  G.H.  in  500/.  on 
bond,  leaving  freehold  and  copyhold  estates 
unincumbered ,  more  than  sufficient  to  pay  off 
the  bond.  The  heir  at  law  refuses  to  pay  the 
bond  creditor.    How  must  G.  H.  proceed  ? 

T*BO. 


EXECUTOR. — DEBTOR.— BANKRUPT. 

I  shall  be  greatly  obliged  if  you,  or  some 
one  of  your  correspondents,  will  explain 
to  me  how  it  is,  in  the  case  of  Stiles  v.  Yonre, 
Gray's  Inn  Hall,  Dec.  14,  1833,  mentioned  in 
your  Observer  of  the  18th  of  Jan.  1834,  (or  in 
any  case  similar  to  that),  the  acting  exe- 
cutor or  trustee  and  bankrupt  was  indebted 
to  the  estate  of  the  deceased :  as  I  always  un- 
derstood that  if  a  creditor  constituted  his  debt* 
or  his  executor,  that  was  a  release  of  the  debt, 
provided  there  were  assets  to  pay  the  testator's 
debts,  and  which  appears  to  have  been  the 
case :  and  whether  or  not  the  co-executors  can 
prove  to  the  amount  ordered  to  be  paid  by 
them,  under  the  estate  of  the  bankrupt ;  or 
whether  that  is  taken  away  by  the  statute  of 
limitations,  viz.  six  years  tor  simple  contract 
debts.  A- — a. 


SHARES  OF  DECEASED  DEVISEES. 

A.>  by  his  will,  devised  his  house  and  pro- 
perty in  the  funds  to  trustees,  upon  trust  to 
pay  the  rent  and  interest  to  his  wife,  for  life ; 
and  after  her  death,  he  directed  the  house  to 
be  sold,  and  the  proceeds,  together  with  the 
funded  property,  to  be  divided  equally  among 
his  three  nephews  and  three  nieces,  without 
expressing  that  they  should  be  entitled  to 
benefit  of  survivorship.  At  the  time  of  exe- 
cuting the  will,  two  of  his  nephews  and  one  of 
his  nieces  were  married  and  had  children,  and 
to  the  names  of  each  of  them  he  added  the 
words  "heirs  and  assigns,"  which  words  he 
omitted  in  naming  those  who  were  unmarried. 
One  of  the  married  nephews  and  one  of  the 
unmarried  nieces  died  some  years  before  the 
testator.  Do  the  words  "  heirs  and  assigns  " 
sufficiently  express  the  intention  of  the  testa- 
tor, so  as  to  entitle  the  children  of  the  de- 
ceased nephew  to  their  father's  share  ?  The 
testator  bequeathed  the  residue  of  his  property 
to  his  wife,  and  appointed  her  and  the  trustees, 
who  were  two  of  his  nephews,  executrix  and 
executors  of  his  will.  Who  will  be  entitled  to 
the  share  of  the  unmarried  niece? 

R.M. 


THE  EDITOR'S  LETTER  BOX. 


We  have  for  some  time  projected  two  small 
volumes,  one  on  the  Practice  of  the  Court  of 
Chancery,  the  other  on  the  Practice  of  the 
Courts  of  Common  Law.  The  recent  Acts, 
and  the  Orders  and  Rules  founded  on  them, 


demand  publications  of  this  kind,  and  we  he* 
lieve  that  the  gentlemen  to  whom  we  have  en- 
trusted them  are  fully  qualified  to  render  them 
useful  and  complete.  They  are  intended  to 
be  wholly  founded  on  the  late  alterations,  and 
to  serve  not  only  as  a  Summary  of  the  present 
Practice,  but  as  a  Supplement  to  all  preceding 
works  of  the  kind.  For  this  purpose  they  will 
be  rendered  as  concise  as  possible.  They  will 
also  be  moderate  in  price.  The  Chancery 
Practice  is  published  to-day. 

T.  T.  P.  will  observe  that  the  Poor  Law 
Commissioners'  Report  is  about  to  be  publish- 
ed "  by  authority,"  at  a  price  with  which  we 
could  not  compete. 

We  made  various  extracts  from  the  Second 
Report  of  the  Common  Law  Commissioners 
on  the  occasion  of  printing  the  Law  Amend- 
ment Bill,  in  reference  to  the  New  Rulr*, 
which  will  come  into  operation  next  term  (toe 
vol.  5.  p.  389) ;  and  do  not  think  we  should  be 
warranted  in  re-printing  the  whole  Report. 

The  letters  of  H.  W.  0.,  and  W.  A.  R.  D., 
are  under  consideration. 

We  will  attend  to  the  suggestion  of  J.  N. 

The  Profession  is  ccrtainlv  slow  and  luke- 
warm  in  all  matters  concerning  its  own  inter- 
ests. We  will  try,  as  a  correspondent  sug- 
gests, to  arouse  them  on  the  subject  of  the 
Certificate  Duty. 

In  answer  to  E.  G.  C,  the  price  of  the  new 
Law  Publications  will  be  found  in  our  List  in 
the  Monthly  Supplement,  wherever  the  same 
is  notified  by  the  publisher. 

We  will  attend  to  the  Pamphlets  mentioned 
by  our  correspondent,  as  soon  as  practicable. 

The  letter  regarding  the  inconvenience  ex- 
perienced at  the  Judges'  Chambers,  shall  be 
inserted. 

The  Queries  and  Answers  of  H.  N.  H. ; 
"Enquirer;"  R.  M.;  " Mancuniensis ;"  G. 
P.  P. ;  L.  W.  S.j  and  J.  V.  W. ;  have  been 
received. 

The  "Works  preparing  for  Publication" 
shall  be  noticed  in  the  next  Supplement. 

We  hope  to  find  room  for  the  list  of  Per- 
petual Commissioners  appointed  for  the  Coun- 
try; and  an  early  transmission  of  the  names  is 
requested.  The  List  of  Commissioners  for  the 
Metropolitan  District,  is  given  at  pp.  20G,  239. 

The  List  of  London  Deputies,  as  well  as 
Under-sheriffs,  has  been  corrected  to  the  pre- 
sent time ;  but  we  will  readily  insert  any  fur- 
ther change  of  appointments. 

"  A  Constant  Reader"  points  out,  that  in 
citing  the  case  of  Burnett  v.  Lynch,  (p.  325,) 
it  is  stated  that  Buy  ley,  J.  said,  "  the  effect  of 
an  assignment  is  that  the  lessee  becomes  a 
surety  to*  the  lessor  for  the  assurance,  who,  as 
between  himself  and  the  lessor  of  the  principal, 
is  bound,  whilst  he  is  assignee,  to  pay  the 
rent,"  &c.  The  sense,  says  our  correspondent, 
as  well  as  the  context,  requires  the  word  prin- 
cipal to  be  substituted  by  surety. 
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Pertinet,  et  oescire  malum  est,  agitamus. 


Horat. 


THE  REFORMERS  OF  THE  LAW. 

No.  III. 


LORD    GUILDFORD. 

In*  a  memorable  debate*  in  the  House  of 
Lords  in  the  last  Session  of  Parliament,  an 
eminent  person,  in  the  course  of  his  ad- 
dress, spoke  as  follows :  "  He  must  add,  as 
the  result  of  his  long  experience,  his  con- 
stant and  uniform  observation,  (and  he  never 
was  more  convinced  of  the  justness  of  any 
conclusion  to  which  his  experience  and  ob- 
servation had  brought  him)  that  the  great 
body  of  the  profession  of  the  law, —  he  would 
not  say  that  there  were  no  exceptions — but 
the  great  body  of  the  profession  of  the  law, 
he  repeated,  were  against  any  change  in 
the  law  until  change  was  forced  on  them  ; 
and,  uniformly  and  without  exception,  they  { 
were  behind  the  rest  of  the  community;  | 
they  lagged  alter  the  age  they  lived  in,  in 
their  views  of  jurisprudence,  and  of  legisla- 
tive improvement  in  jurisprudence.    But 
though  this  feeling  of  disinclination  to  any 
amendment  in  the  law  existed    on  their 
part  pretty  universally,  it  was  not  shared 
among  them  equally  and  diatributively;  but 
those  highest  in  the  profession  had  the  largest 
share  of  this  bad  thing,  as  they  usually  had 
of  the  good  things  of  the  law ;  and,  generally 
speaking,  the  Judges  were  those  possessed  of 
the  most  deep-rooted  prejudices  against  any 
amendment  of  the  law." 

These  were  the  words  of  that  eminent 
person,  which,  we  presume,  were  intended 
to  establish  that  he,  the  Abdiel  of  the  host, 

*  See  the  debate  more  fully  noticed,  6  L.  O. 
pp.  129, 132. 
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was,  is,  and  is  to  be,  the  only  Law  Reformer 
contained  in  the  bosom  of  the  profession. 
Had  he,  however,  remembered  the  words 
which  had  fallen  from  his  own  lips  some 
short  time  before,  in  introducing  the  Law 
Amendment  Bill ;  had  he  looked  either  to 
his  right  hand  or  his  left  in  the  House  of 
Lords ;  had  he  turned  over  any  volume  of 
its  Journals;  had  he  referred  to  any  volume 
of  the  Statutes ;  had  he  reflected  one  mo- 
ment on  the  judicial  history  of  his  country, 
— on  his  predecessors  in  office, — or,  accord- 
ing to  his  own  mode  of  speaking,  those  who 
have  had  most  of  the  good  things  of  the 
law, — he  would  have  been  convinced  that  a 
long  and  splendid  line  of  lawyers  may  be 
traced,  who  have  not  been  content  to  leave 
the  law  as  they  found  it ;  who  have  been 
willing  and  active  in  remedying  its  real  de- 
fects ;  and  who,  without  attempting  inordi- 
nate or  sweeping  reforms,  or  thirsting  after 
innovation  for  its  own  sake,  have  introduced 
and  recommended  well-prepared  plans  for 
rendering  the  law  of  the  country  efficient, 
expeditious,   and  suited  to  the  wants  and 
wishes  of  the  people  for  whose  benefit  it  is 
to  be  administered.  Unhappy  and  unfounded 
as  the  general  remarks  we  have  alluded  to 
were,  to  no  period  were  they  so  inappli- 
cable as  the  present,  when  we  find  the  whole 
Bench  of  Judges  united  and  earnest  in  the 
cause  of  Law  Reform,  and  the  whole  Pro- 
fession aiding  in  every  way  all  rational  plans 
for  effecting  it,  and  cheerfully  consenting  to 
measures  directly  affecting  their  own  inter- 
ests.    To  the  present  Judges  will  posterity 
do  justice,  and  grant  them,  it  may  be,  a 
more  enduring  fame  than  the  noble  person 
who  chuses  thus  to  describe  them.   Of  their 
merits,  however,  it  is  not  our  purpose  to 
speak.     The  existing  Law  Reformers  are 
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before  us  all :  be  it  our  task  from  time  to 
time  to  revive  the  recollection  of  those  who 
have  departed ;  and  to  the  names  of  Hale 
and  Somers  let  as  now  add  another  lawyer, 
less  celebrated;  but  as  true  to  the  cause  of 
considerate  and  judicious  Law  Reform, — 
we  mean  Lord  Guildford. 

Fortunately  for  the  profession,  we  have  a 
full  and  well-known  record  of  his  life  ;  and 
we  have  always  contemplated  a,  picture 
finished  with  so  many  minute  touches,  with 
great  interest;  and  how  often  have  we 
wished  that  all  our  great  men  had  had  so 
excellent  a  biographer. 

— — "Vixere  fortes  ante  Agamemnona,"  &c. 

And  had  there  been  more  Roger  Norths, 
there  had  been  more  Lord  Guildfords. 

Lord  Guildford,  as  all  our  readers  know, 
who  have  read  the  instructive  and  amusing 
work  to  which  we  refer,  was  from  first  to 
last  a  mere  technical  drudging  lawyer;  a 
man  who  was,— as  we  have  shewn  Lord 
Somers  and  Lord  Hale  wereb — from  the  ear- 
liest period  of  his  life,  devoted  to  his  pro- 
fession ;  taking  all  imaginable  pains  to  be- 
come master  of  it ;  leaving  not  the  minutest 
part  of  his  duty  unperformed ;  proceeding 
gradually  through  all  its  stages-  Student, 
Barrister,  King's  Counsel,  Solicitor  Gene- 
ral, Attorney  General,  Chief  Baron,  Lord 
Chief  Justice  of  the  Common  Pleas,  and 
Lord  Keeper ;  and  actually  dying  in  the  pos- 
session of  the  Great  Seal ;  the  very  man, 
in  fact,  who,  had  the  law  any  such  tendency, 
it  might  have  been  predicted  would  have 
been  full  of  prejudices  to  old  customs, 
bigoted  to  every  tittle  of  established  prac- 
tice, and  a  thorough  hater  of  all  law  reform. 
His  whole  education,  his  very  amusements0 

*  See  5  L..  0.261,341. 

c  Thus  we  are  told  of  "  his  practice  of 
music  upoii  bis  bass  or  lyra  viol  (which  he 
used  to  touch  lute  fashion,  upon  his  knees,)  to 
divert  himself  alone,  else  he  had  never  been  a 
lawyer."  North's  Life  of  Lord  Guildford,  vol. 
1.  p.  15.  edit.  1808.  (An  example,  by  the 
bye,  which  we  trust  may  not  be  generally  fol- 
lowed in  chambers.)  His  "  using  conbtantly 
the  commons  in  the  hall  at  noons  and  nights, 
and  falling  into  the  way  of  putting  cases. '  p. 
19.  And  it  is  also  mentioned  that  "  when  he 
was  out  of  commons  the  cook  usually  pro- 
vided his  meals  j  but  at  night  he  desired  the 
company  of  some  known  and  ingenious  friends 
to  join  him  in  a  costelet  and  a  sallad  at  Chat- 
telin's,  where  a  bottle  of  wine  sufficed,  and 
the  company  dressed  their  own  meat,  thai 
consisted  in  friendly  and  agreeable  conversa- 
tion." p.  91.  It  must,  however,  he  admitted 
in  candour,  that  he  was  not  always  so  mode- 
rate, particularly  when  he  was  invited,  with 


smack  of  the  lawyer ;  his  constant  acquaint- 
ance with  the  eminent  men  of  his  own  pro- 
fession ;  his  early  success ;  his  great  busi- 
ness ;  his  reverence  for"  hi*  superiors  in  the 
law,  and  hit  political  opinions,  would,  it 
might  be  said,  bias  him  against  all  change ; 
yet  it  will  be  seen,  that  no  sooner  has  he 
the  power  than  he  sets  about  the  good  work 
of  law  reform. 

We  pass  over  his  earlier  life,  as  he  was 
but  a  short  time  in  the  House  of  Commons, 
and  when  there,  too  busy  with  other  mat- 
ters ;  and  proceed  to  the  time  when  he 
was  created  Chief  Justice  of  the  Common 
Pleas,  although  his  historian  informs  us,  that 
all  his  life  he  shewed  "  a  restlessness  under 
abuses  that  tended  to  grieve  mankind." 

"  All  the  while,"  says  his  historian,  "  his 
Lordship  was  Chief  Justice  of  the  Common 
Pleas,  and  had  leisure,  he  bent  his  thoughts 
very  much  to  regulating  what  was  amiss  in 
the  law ;  for  it  is  impossible  but  in  process 
of  time,  as  well  from  the  nature  of  things 
changing,  as  corruption  of  agents,  abuses 
will  grow  up;  for  which  reason  the  law 
nrust  be  kept  as  a  garden,  with  frequent 
digging,  weeding,  turning,  Ac.  Thatvhich 
in  one  age  was  convenient,  and  perhaps  ne- 
cessary, in  another  becomes  an  intolerable 
nuisance.  His  manner  was,  as  any  abase 
or  regulation  came  in  his  mind  (of  which 
many,  from  the  multitude  of  business  which 
passed  him,  must  happen)  he  set  it  down 
upon  some  bye  paper,  or  book  used  for  not- 
ing; and  then,  upon  a  second  view  and 
reconsideration,  he  digested  his  thoughts, 
and  brought  what  he  had  so  digested  into 
the  form  of  a  tract,  and  thereon  designed 
to  prepare  acts  of  parliament,  as  he  had  en- 
couragement and  opportunity.  He  had  a 
great  hand  in  the  Statute  of  Frauds  and 
Perjuries,  of  which  Lord  Nottingham  said, 
that  every  line  was  worth  a  subsidy ;  and  1 
have  reason  to  think  it  had  the  first  spring 
from  his  Lordship's  motion."  North,  vol.  i. 
p.  210.  "  After  his  Lordship's  death,  1 
found  among  his  papers  several  draughts  of 
acts  of  parliament,  which  he  had  prepared 
to  put  forward  as  opportunity  offered.  By 
those  I  perceive  his  intent  was  not  to  crowd 
into  one  bill  many  matters,  but  to  pass  them 
in  separate  bills.  If  the  gentlemen  of  Eng- 
land in  Parliament,  would  find  it  in  their 
hearts  to  trust  fit  persons,  as  the  Chiefs  of 


tile  rest  of  the  counsel,  to  dine  with  Sir  John 
Shaw,  recorder  of  Colchester,  in  which  hb 
Lordship,  Mr.  Andrew  Card,  an  emineut  con- 
veyancer, of  Gray's  Inn,  and  his  clerk  Lucas, 
made  somewhat  too  free. 
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the  Law  for  instance  (who.  by  their  public 
station  are  answerable  to  all  mankind  for 
their  behaviour,  taking  whom  they  would  to 
their  assistance),  and  act,  debate,  and  hear 
in  public,  to  draw  np  a  law  out  of  particu- 
lars, as  the  ancient  way  was,  and  then,  un- 
less gross  mistakes  are  shewed,  to  pass  it 
upon  their  auttouly,  there  would  be  some 
hopes  of  an  effectual  regulation  in  a  multi- 
tude of  particulars  that  all  agree  need  it." 
p.  213. 

Whan,  the  great  seal  was  given  to  Lord 
Guildford,  he  was  no  less  solicitous  to  re- 
medy the  abuses  of  the  Court  of  Chancery; 
and  a  considerable  portion  of  North's  work 
j»  derated  to  the.  account  of  his  efforts  in  tibia 
respect.  "'The  greatest  pains,*'  says hia his- 
torian, in  describing  thedtficultiesofbis  office, 
"  moved  from  a  sense  he  had  of  the  torment 
the  suitors  underwent    by  the  excessive 
charges  and  delays  of  the  Court ;  for  the 
easing  of  whom  he  was  always  in  thought, 
more  or  less,  to  contrive  ways  and  means  of 
expedition  and  retrenchment  of  charges." 
Vol.  ii.  p.  72.     "  He  was  resolved  to  make 
and  publish  a  book  of  Rules  and  Orders, 
for  the  direction  of  the  officers,  clerks,  and 
solicitors  in  their  practice,  and  for  the  ad- 
vantage of  the  suitors,,  in  the  best  manner 
he  could  contrive.     But  he  thought  it  not  a 
right  method,  as  some  have  done,  to  mil  on 
with  a  volume  of  alterations,  before  he  had 
some  experience  in  the  Court,  and  consulted 
the  Clerks  and  the  Bar,  si  he  often  did  af- 
terwards in  public,  to  hear  what  they  could 
allege  for  or  against  any  thing  he  thought 
fit  to  propose  to  them,  when  the  inconveni- 
ence to  be  removed  waa  frequent  in  Court." 
The  particular  reforms  which  Lord  Guild* 
ford  introduced  are  then  mentioned;   and 
North  concludes  the  subject  with  these  ob- 
servations, which  are  the  more  valuable,  as 
being  the  opinion,  not  simply  of  the  writer, 
but  of  Lord1  Guildford  :  "  In  all  his  model 
of  regulation  there  was  not  the  least  osten- 
tation of  vanity,  no  formal  invention,  but  a 
direct  intention  to  follow  the  truth  of  things, 
and  to  represent  them  pure  and  sincerely, 
with  infinite  caution  that  nothing  be  pro- 
posed, which,  as  far  as  he  could  foresee, 
might  possibly  turn  to  the  prejudice  of  any 
person,  at  least  not  irretrievably,  but  that 
they  might  be  as  a  fence  or  guard  to  rights, 
and  to  keep  them  from  being  oppressed  by 
colour  of  law,  and  the  course  of  the  Court, 
as  they  call  it.     He  was  no  collector,  as 
some  may  be,  who  pretend  to  a  great  deal 
more  than  his  Lordship  did,  and  sit  as  at  a 
receipt  of  custom,  and  hearing  divers  people 
talk,  from  thence  imbibe  projects,  of  the 


practice  of  which  they  know  little,  but  as 
they  are  insinuated  (for  the  most  part)  in* 
sincerely,  by  designing  officers  and  others, 
who  project  for  their  own  private  interest, 
and  under  colour  of  the  public  good,  when 
nothing  is  less  in  their  thoughts,  suggest 
what  makes  for  themselves.  But  his  Lord- 
ship touched  nothing  but  out  of  his  personal 
observation  and  experience,  and  being  won- 
derful sagacious  to  understand  the  drift  of 
all  people  in  their  business,  was  capable  to 
know  from  things,  and  not  from  relation, 
what  was  amiss,  and  how .  (probably)  to 
amend  them,  without  introducing,  as  often 
happens,  much  inconvenience."  Vol.  ii, 
p.  85. 

We  might  go  more  fully  into  the  charac- 
ter of  Load  Guildford  as  a  law  reformer; 
but  we  have  said  enough  to  redeem  him 
from  the  reproach — the  vulgar  reproach,  we 
were  almost  about  to  say — of  being  against 
any  change  in  the  law  until  it  was  forced 
on  him,  or  of  being  without  the  honorable 
desire  to  benefit  his  fellow-creatures  by 
considerate  and  cautious  reform  of  the  legal 
institutions  of  hia  country. 


NOTES  ON  THE  NEW  SCALE  OF 
COMMON  LAW  COSTS. 


Thb  new  regulations  for  the  taxation  of 
Costs  in  the  Common  Law  Courts,  which 
we  gave  in  our  last  Number,  it  will  be  ob- 
served, almost  entirely  apply  to  actions  for 
sums  not  exceeding  20/. 

It  may  be  useful  to  direct  the  attention 
of  the  practitioner  to  each  class  of  fees. 

1.  Those  which  relate  to  actions  in  general. 
— The  allowance  for  drawing  the  judgment 
is  fixed  at  3«.  44. 

Every  brief  sheet  is  to  contain  eight  com- 
mon law  folios  of  seventy-two  words,  for 
drawing  which  6s.  8d  is  to  be  allowed; 
and  copying,  per  sheet,  3*.  4rf.  But  the 
parts  only  really  drawn,  are  to  be  allowed 
at  the  higher  rate. 

The  allowance  to  witnesses,  for  travelling, 
is  limited  to  If.  per  mile;  except  under 
special  circumstances.  These,  of  course, 
are  to  be  determined  by  the  Master ;  who, 
in  the  case  of  the  illness  of  a  witness,  tra- 
velling otherwise  than  by  the  stage  coach, 
would  probably  allow  what  was  actually 
paid,  if  unavoidable.  The  reduction  of  this 
branch  of  expense,  which  forms  a  material 
item  in  the  costs  of  a  trial,  will  be  mate- 
rially felt  in  the  result. 

The  fees  of  the  clerks  of  counsel  are  li- 
mited, as  it  appears,  in  all  cases,  to  the  sum 
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specified  in  the  schedule ;   and  in  no  case 
to  exceed  10*.  on  one  brief. 

2.  The  Fees  in  actions/or  debts  not  exceed- 
ing 20/.,  are  considerably  reduced  from  the 
amount  formerly  allowed.   Thus  the  charge 
for  a  letter,  before  the  action,  is  to  be  2s., 
instead  of  3s.  (id. ;  and  the  instructions  for  the 
writ  and  declaration,  are  altered  to  3*.  4d. 
The  issue,  of  whatever  length,  is  allowed  at 
8s.  4d.  only ;  the  attendance  to  tax,  at  the 
same  sum ;  and,  in  short,  most  of  the  for- 
mer items  of  6s.  Bd.  are  brought  down  one 
half.     These  reductions  are  small  indivi- 
dually, but  large  in  the  aggregate.     It  ap- 
pears, however,  on  the  other  hand,  that  the 
fees  of  the  officers  of  the  Court  are,  in  many 
cases,  much  diminished,  and  in  others  abo- 
lished.     The  costs  out  of  pocket    in  an 
action  under   20/.,  when  tried  before  the 
Sheriff,  will  be  very  small;   and  the  en- 
tries  not  paid  until  final  judgment.     The 
fee  to  counsel,  in  Courts  of  Record,  where 
attorneys  are  not  allowed  to  practise,  is  li- 
mited to  one  guinea. 

3.  In  actions/or  20/.  tried  at  Nisi  Prius, 
there  will  be  no  fees  on  passing  the  record, 
which  will  be  sealed,  like  a  writ  of  trial,  for 
7rf. ;  but  the  Court  fees  remain  as  before. 
The  expense  of  the  venire  and  distringas  is 
but  little  altered.  For  the  brief,  2/.  and  no 
more,  is  to  be  allowed ;  and  the  fee  to  coun- 
sel as  usual.  We  do  not  understand  how 
the  brief  is,  in  all  cases,  to  be  limited  to  a 
certain  sum  ;  though  probably  in  an  office 
of  extensive  business,  the  intended  amount 
may  be  a  fair  average. 

On  the  whole,  it  appears  that  a  large  re- 
duction will  be  effected  in  the  fees  of  the 
officers  of  the  Court,  and  of  counsel  and 
attorneys ;  but  the  latter  will  have  less  to 
advance;  and  all  parties,  it  is  anticipated, 
will  in  the  result,  receive  more  than  now 
by  the  great  increase  of  business.     This, 
however,  remains  to  be  proved.     One  point 
seems  manifest — that  until  the  effect  of  these 
reductions  in  the  -expence  of  legal  proceed- 
ings has  been  fairly  tried,  it  would  be  great 
folly  to  attempt  the  establishment  of  a  new 
system  in  the  shape  of  Local  Courts — a  pro- 
ject which  we  trust  will,  at  all  events,  be 
suspended  for  the  present.     If  the  altera- 
tions in  the   Law    and  Practice,    already 
made;  and  those  which  are  contemplated, 
should  turn  out  to  be  insufficient,  and  that 
delay  and  expense  still  exist  to  an  unne- 
cessary extent,  another  plan  may  then  be 
tried. 


The  item  in  the  first  schedule,  of  "  Bill  and 
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A  short  Introduction  to  Conveyancing,  in- 
cluding a  Practical  View  of  the  New  Sta- 
tutes relating  to  Real  Property ;  with  Forms 
of  Assurances  at  the  Common  Law  and 
under  the  Statute  of  Uses.  By  William 
Hayes,  Esq.,  of  the  Middle  Temple,  Bar- 
rister at  Law.     Sweet,  1834. 

This  work  is  intended  to  exhibit  the  rise, 
progress,  and  actual  state  of  the  system 
under  which  landed  possessions  are  en- 
joyed ;  and  an  Appendix  of  Forms  is  given, 
to  illustrate  the  text.  The  first  Chapter 
is  devoted  to  "  the  Nature  and  Effects  of 
Tenure,"  the  second  to  "  the  Nature  and 
Effects  of  Uses,"  the  third  to  "  the  Design 
and  Effects  of  the  Statute  of  Uses,"  and 
the  fourth  to  "  the  actual  State  of  the  Law 
of  Real  Property."  The  subjects  of  the 
first  three  Chapters  have  been  so  frequently 
discussed,  that  it  would  have  been  difficult 
to  have  introduced  much  novelty  into  them ; 
and  we  find,  accordingly,  little  that  is  new, 
although  the  old  rules  are  often  stated  in  a 
striking  and  pertinent  manner. 

We  object,  however,  to  the  style  of 
many  parts  of  the  work,  as,  in  trying  to  be 
original,  the  author  sometimes  approaches 
the  ridiculous.  Thus  we  are  told  of  "the 
possibility  of  a  latent  principle  of  life  in  the 
feoffee  or  releasee,  who  according  to  the 
scintilla  doctrine, 

"  Carries  seisin,  as  the  flint  bears  fire, 
Which  much  enforced  shows  a  hasty  spark. 
And  strait  is  cold  again."    p.  71- 

And  a  little  before,  the  author  talks  of 
"  dazzling  our  vision  with  the  corrusca- 
tions  of  the  scintilla."  p.  71.  And  in 
Chapter  168,  of  "  a  larger  mass  of  real  pro- 
perty law  than  the  legislature  ever  struck 
out  at  a  heat ;"  and  uses  other  expressions 
of  a  like  nature,  which  certainly  appear  to 
us  quite  out  of  place  in  the  present  woik. 

The  most  interesting,  and  we  may  say 
the  most  able  part  of  Mr.  Hayes's  work, 
however,  is  the  Supplementary  Chapter  on 
the  "  Statutes  of  3  &  4  W.  4,  relating  to 
Real  Property;"  and  we  shall  extract  a 
portion  of  his  observations  on  the  different 
provisions  of  the  Fines  and  Recoveries  Act 

«•  I.— The  abolition  of  fines  and  recoveries 
(§  2),  with  the  exception  of  cases  in  which  a  writ 
of  dedimus  or  other  writ  in  the  regular  course  of 
a  fine  or  recovery,  shall  have  been  sued  out  on 
or  before  the  31st  Dec.  1633 ;  and  subject  also 
to  a  provision  (§  3)  by  which  engagements  to 


_ _  levy  nnes  or  suner  recoveries  conxracieu  vc- 

Copy  to  inclose,  as  intended  for  the  charge  forJ  the  wt  comes  int0  operation  are  referred 
of  the  Bill  of  Costs,  the  amount  of  which  is  f  to  an  assurance  under  the  act.  if  that  assurance 
to  be  indorsed  on  the  writ. 
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would  be  equivalent  to  the  fine  or  recover}', 
or,  if  not,  to  a  deed  expressly  purporting  to 
produce  the  full  effect  (which  the  act  im- 
parts) of  the  tine  or  recovery.  The  operation 
of  future  warranties  as  a  bar  to  issue  in  tail 
and  remainder-men  (Butl  Co.  Litt.  373  b,  n.  2) 
is  also  taken  away  (§  14).  If  the  act  had 
stopped  here,  the  statute  of  Westminster  2,  de 
donis  conditionalibus,  13  Edw.  1.  c.  I,  would 
have  recovered  its  original  force,  and  entailed 
estates  would  consequently  have  ceased  to  be 
alienable.  In  regard,  therefore,  to  the  sub- 
sequent clauses,  substituting  other  modes  of 
alienation  by  tenants  in  tail,  the  act  must  be 
considered  as  an  enabling  act ;  and  it  is  worthy 
of  remark,  that  the  power  of  breaking  through 
the  fetters  of  a  strict  settlement,  which  power, 
as  it  existed  under  the  old  law,  had  been 
gained  by  legal  cunning  and  established  by 
judicial  connivance  {Tultar urn's  case,  12  Edw. 
4)  in  contravention  of  the  statute  de  bonis,  is 
now  openly  conferred  (§  15)  and  exactly  de- 
fined by  the  legislature  itself. 

"  II. — The  substitution,  for  the  barring  of 
an  estate  tail,  and  all  estates  and  interests  to 
take  effect  after  the  determination  or  in  de- 
feasance of  the  estate  tail,  of  an  assurance  by 
deed  (§  40),  (i.  e.  a  writing  under  seal)  to  be 
inrolled  (6  41)  in  the  Court  of  Chancery  within 
six  calendar  months  after  the  execution  Such 
assurance  must  be,  or  must  purport  to  be,  an 
actual  conveyance  inter  vinos,  adapted  to  pass 
the  legal  inheritance  (§  40)  as  a  feoffment,  a 
lease  and  release,  a  bargain  and  sale,  or,  if  the 
estate  tail  be  not  in  possession,  a  grant.  It  is 
not  enough,  on  the  one  hand,  that  the  instru- 
ment is  a  deed,  unless  it  be  adequate  to  pass 
the  estate  of  the  tenant  in  tail,  considered  as  a 
legal  fee  simple ;  nor,  on  the  other  hand,  that  it 
is  an  assurance  adequate  to  pass  such  estate, 
unless  it  be  also  a  deed.  Whether  the  estate 
tail  be  legal  or  equitable,  vested  or  contingent ; 
and,  although  the  estate  tail,  having  been  once 
legally  vested,  has  been  divested  and  turned  to 
a  right ;  nay,  even  if  the  operation  of  a  pre- 
vious fine  with  proclamations,  or  a  previous 
assurance  under  this  act,  has  absolutely  barred 
the  issue  in  tail,  and  reduced  the  estate  tail  to 
the  shadowy  privilege  of  barring  claimants  in 
remainder  and  reversion ; — still  the  tenant  in 
tail,  or  the  would-be  tenant  in  tail,  must  be 
treated  for  the  purposes  of  this  act,  as  having 
a  legal  estate  in  fee  simple  in  the  land,  and 
must  convey  by  one  of  those  modes  of  assur- 
ances which  the  law  has  appropriated  to  the 
tranfer  of  freehold  interests.  The  act,  in  re- 
quiring a  legal  conveyance,  as  well  of  estates 
in  the  land,  as  of  unsubstantial  rights  and 
equities  in  respect  of  the  land,  may  be  thought 
to  have  strained  the  application  of  technical 
forms  beyond  technical  reasoning  ,•  but  it  was 
the  policy  of  the  legislature,  while  it  abolished 
the  old  solemnities,  and  substituted  more  sim- 
ple modes  of  assurance,  still  to  exact  the  ob- 
servance of  ceremony,  and  to  prevent  settle- 
ments, framed  for  the  most  part  with  care  and 
skill,  from  being  annulled  by  instruments  un- 
advisedly prepared,  or  inadvertently  executed. 
But  it  should  be  observed  that  the  words  of 


the  act  are,  "  as  if  his  estate  were  an  estate"  at 
law  in  fee  simple  absolute/'  which  must  be 
interpreted  "as  if  an  estate  in  fee  simple 
absolute  occupied  the  very  place  of  the  estate 
tail;"  so  that  if  (for  example)  an  estate  tail 
be  limited  in  remainder  expectant  on  a  par- 
ticular estate,  an  assurance  adapted  to  pass  a 
remainder  in  fee  will  satisfy  the  enactment. 
The  test,  therefore,  to  be  applied  in  order  to 
ascertain  the  appropriate  mode  of  assurance 
is — first,  to  consider  the  person  intending  to 
convey  as  owner  of  a  legal  estate  in  fee  simple ; 
and  secondly,  to  consider  the  position  which 
that  estate  would,  if  subsisting,  occupy.  The 
safe  course,  however,  for  the  general  practi- 
tioner will  be  to  convey  in  every  instance  by 
sale  and  release.  It  is  clear,  that  no  cove- 
nant or  contract,  though  under  seal,  will  be  of 
any  avail  as  against  the  issue  in  tail,  remain- 
der-man, or  reversioner.  All  equitable  relief, 
in  the  case  of  a  defective  or  informal  assur- 
ance, is  expressly  and  anxiously  excluded  (§  47) . 
The  all  absorbing  nature  of  equity,  ever  seek- 
ing to  insinuate  its  jurisdiction,  rendered  that 
precaution  necessary.  There  was  danger,  lest, 
after  the  legislature  had  abolished  the  ancient 
solemnities,  and  conferred  upon  tenants  in  tall 
the  power  of  conveying  as  if  seised  in  fee  sim- 
ple, without  any  other  ceremonies  than  seal- 
ing, delivery,  and  inrolment,  equity  should  en- 
force the  mere  contract  of  a  tenant  in  tail, 
founded  on  valuable  or  meritorious  considera- 
tion ;  just  as,  in  the  case  of  a  settlement  to 
such  uses  as  A.  shall,  by  deed  inrolled  in 
Chancery  within  six  calendar  months  after  the 
execution,  appoint,  and  in  default  of  appoint- 
ment, to  uses  in  strict  settlement,  equity 
would  certainly  supply,  in  favour  of  a  pur- 
chaser, wife,  child,  or  creditor,  the  non- 
observance  of  the  prescribed  formalities. 

"  The  deed,  if  inrolled  within  the  prescribed 
time,  takes  effect  from  the  execution,  as  if  in- 
rolment had  not  been  required  (§  74),  but  a 
purchaser  fur  valuable  consideration  under  « 
subsequent  deed  previously  inrolled  takes  pre- 
cedence (§  74).  The  act  does  not  require  an 
indenture;  but  if  the  assurance  adopted  be  a 
bargain  and  sale,  it  must  be  by  deed  indented 
conformably  to  the  statute  of  27  Hen.  8.  c.  16, 
though,  by  the  express  provision  of  the  act  in 
question,  inrolment  within  six  calendar  months 
is  sufficient.  The  mention  of  an  indenture 
suggests  the  observation,  that  fines  were  some- 
times resorted  to  for  the  purpose  of  binding, 
and  even  passing,  contingent  interests  by  way 
of  estoppel  {Doe  v.  Martyn,  8  B.  &  C.  497  \ 
2  M.  &  R.  485;  Doe  v.  Oliver,  10  B.  &  C. 
181);  but  as  an  indenture,  which  if  intended 
to  operate  by  estoppel,  should  not,  {Right  v. 
Bucknell,  2  B.  &  Ad.  278 ;  Hermitage  v.  Tom- 
tits, 2  Ld.  Raym.  729 ;  Co.  Litt.  362  b)  by 
recital  or  otherwise,  disclose  the  actual  state, 
of  the  title,  and  which,  in  the  case  of  a  mar- 
ried woman,  must  be  attended  with  the  solem- 
nities prescribed  by  this  act  (is  equally  con- 
clusive) (see  Benstep  v.  Burdon,  2  Sim.  &  SSL 
519),  it  was  not  necessary  to  make  any  special 
provision  with  reference  to  such  interests. 

"  III.-— The  interposition  of  a  new  conserva- 
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sive  power  in  the  shape  of  a  "  protector  of  the 
tettlement"  (§  22).  Under  the  old  law,  a 
en  ant  in  tail  in  remainder  expectant  on  an 
estate  of  freehold,  could  not  suffer  a  recovery 
with  effect  without  the  concurrence  of  the 
freeholder;  for  it  was  necessary  that  the  person 
against  whom  the  process  issued  should  be  in- 
vested with  the  immediate  freehold;  or,  in 
other  words,  that  there  should  be  what  was 
technically  called  a  tenant  to  the  pracipe. 
Sometimes  the  freeholder  was  beneficially  en- 
titled ;  sometimes  he  was  a  mere  trustee : — in 
either  case  he  might  refuse  to  join.  Accident 
often  conferred  upon  a  stranger,  in  point  of 
interest  and  duty,  the  important  power  of  con- 
stituting a  tenant  to  the  praecipe,  while  it  de- 
prived the  beneficial  possessor,  to  whom  that 
power  would  8f*ein  more  properly  to  have  be- 
longed, of  all  control  and  voice  on  the  occa- 
sion. .  Besides,  much  investigation  and  atten- 
tion were  requisite  in  order  to  ensure  a  good 
tenant  to  the  praecipe,  and  numerous  recove- 
ries failed  for  want  of  a  sufficient  tenant.  If 
the  legislature  had  omitted  to  substitute  any 
ceremony  for  the  check  afforded  by  the  neces- 
sity of  constituting  a  tenant  to  the  praecipe, 
the  adult  son,  tenant  in  tail,  would  have  been 
enabled  at  pleasure  to  defeat  the  family  settle- 
ment in  the  lifetime  of  the  parent,  tenant  for 
life ;  on  the  other  hand,  if  the  legislature  had 

Erovided  a  strictly  analogous  check,  it  would 
ave  given  its  deliberate  sanction  to  an  im- 
perfect and  arbitrary  species  of  protection,  in- 
directly resulting  from  the  forms  of  the  old 
law,  and  appearing  altogether  absurd  and  un- 
intelligible when  detached  from  the  judicial 
proceeding  of  which  those  forms  were  the 
legitimate  basis.  Instead  of  confiding  the 
rights  of  the  remainder-man  to  the  technical 
subtleties  of  a  fictitious  process,  the  framers 
of  the  act  have  originated,  on  principles  of 
reason  and  policy,  a  new  functionary,  under  a 
denomination  unknown  to  the  legal,  though 
not  to  the  constitutional  history  of  the  coun- 
try. The  protectorship  is  committed  (§  2£) 
(subject  to  certain  exceptions  and  provisions 
applicable  to  particular  cases)  see  (as  to  cases 
anterior  to  the  act)  §§29,  30,  and  31,  to  the 
owner  (or  to  the  person  who,  but  for  an  abso- 
lute alienation,  would  have  been  owner)  of  the 
prior  beneficial  estate,  or  of  the  first  of  several 
prior  beneficial  estates,  created  by  the  settle- 
ment which  creates  the  intail,  being  an  estate 
for  years  determinable  on  a  life  or  lives,  or 
any  greater  estate  other  than  an  estate  for 
years, — excluding,  therefore,  an  estate  for  a 
term  of  years  absolute,  however  long. 

"  Under  this  act  the  assurance  of  a  tenant 
in  tail  in  remainder,  with  limitations  over,  will 
produce,  without  the  concurrence  of  any  pre- 
vious taker,  an  effect  analogous  to  that  of  a 
fine  with  proclamations,  (exclusive  of  the  ope- 
ration of  a  fine,  when  levied  by  tenant  in  tail 
in  possession,)  as  a  discontinuance ;  and,  when 
ao  levied  with  proclamation,  as  a  bar  by  non- 
-claim, or,  in  other  words,  such  an  assurance 
.will  confer  a  lawful  title  to  a  fee,  commensurate 
in  point  of  duration  with  the  continuance  of 
issue  in  tail  (§  34),  and  having  the  alienable, 


devisable,  and  descendible  qualities  of  a  parr 
fee  simple;  but  in  order  to  render  his  assur- 
ance or  equal  efficacy  with  a  recovery,  or,  in 
other  words,  in  order  to  bar  as  well  his  estate 
tail,  as  the  estates  and  interests  limited  after  or 
in  defeasance  of  his  estate  tail,  he  must  obtain 
the  consent  of  the  protector  (§  34).  Such 
consent  may  be  given  either  by  the  same  deed, 
or  by  a  distinct,  but  antecedent  or  contem- 
poraneous deed  (§  42)  to  be  inrolled  in  the 
Court  of  Chancery  on  or  prior  to  the  inrol- 
ment  of  the  principal  assurance  (§  44) ;  and 
which,  once  given,  is  irrevocable  (§  46)." 

The  other  principal  objects  of  the  act  are 
also  pointed  out,  and  the  chapter  is,  we 
think,  an  able  production. 


The  Practice  of  the  High  Court  of  Chancery, 
as  altered  by  the  Orders  of  the  Zd  of 
April,  1828;  the  2Zd  of  November.  1831; 
the  Chancery  Regulation  Act;  3  #4  IP.  4. 
c.  94 ;  and  the  Orders  issued  in  pursuance 
thereof,  on  the  21  st  of  December,  1833: 
with  an  Appendix,  containing  the  Act  and 
Orders.  By  a  Chancery  Barrister.  Lon- 
don: Published  for  the  Proprietors  of 
The  Legal  Observer.    Richards,  1834. 

Wx  now  present  our  readers  with  the  first 
of  the  works  which  we  have  promised  them. 
It  is  not  for  us  to  say  anything  of  the  man- 
ner in  which  it  has  been  executed.  We 
shall,  therefore,  simply  lay  before  them  the 
preface  and  contents. 

"  Tliis  little  work  is  intended  to  show  in  a 
short  compass  the  alterations  which  have  been 
made  in  the  Practice  of  the  Court  of  Chancery, 
by  the  Orders  issued  on  the  3d  April,  1828, 
and  amended  on  the  23d  November,  lr*31,  and 
by  the  3  &  4  W.  4.  c.  94,  and  the  Orders  which 
have  been  issued  under  it.  Many  parts  of  the 
Practice  which  was  established  before  the*e 
Orders  and  Act  came  into  operation,  remain 
unaltered,  and  aTe  still  to  be  found  in  the 
former  works  on  the  subject.  It  has  been  con- 
sidered useless,  therefore,  to  go  over  this 
ground  a^ain.  The  plan  pursued  has  been, 
after  stating  the  former  practice  briefly,  to 
refer,  for  the  details  and  particulars,  to  the 
former  works  on  the  subject.  Those  heads  of 
Practice  which  have  been  altered,  have  alone 
been  fully  treated  of,  and  these  it  has  been 
endeavoured  to  render  as  ample  and  complete 
as  possible.  This  work,  therefore,  will  not 
only  serve  as  a  summary  of  the  present  Prac- 
tice, but  will  form  a  supplement  to  all  the 
works  on  the  Practice  of  the  Court  of  Chan- 
cery which  are  already  published.  Should  it 
meet  the  approbation  of  the  Profession,  a  Se- 
cond Part,  containing,  all  necessary  Forms, 
will  probably  be  added.  The  following  are 
the  works  referred  to  throughout*  to  which 
this  may  form  a  Supplement :  Newland's  Prac- 
tice, 3d  edit.,  1830?  Turner  and  Ven&bleV 
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Practice,  6th  edit.,  1825;  Smith's  Practice, 
1KM ;  Grant's  Practice.  3d  edit.,  1833. 

••  Chapter  I.  The  Officers  of  the  Court  of 
Chancery.  Chapter  II.  The  Offices  of  the 
Court.  Chapter  III.  Arrangement  of  Busi- 
ness. Chapter  IV.  Bill,  Process,  and  Con- 
tempts. Chapter  V.  Appearance,  Answer, 
and  other  modes  of  Defence.  Chapter  VI.  In- 
terlocutory Matters:  Motions,  Petition*,  Affi- 
davits, Orders.  Chapter  VII.  Interlocutory 
Applications  on  the  part  of  the  Plaintiff:  Dis- 
mission of  Bill,  Reference  of  Answer  for  In- 
sufficiency, Amendment  of  Bill,  Production  of 
Deeds,  Payment  of  Money  into  Court,  Re- 
ceiver, Injunction,  Ne  exeat  Regno.  Chapter 
VIII.  Interlocutory  Applications  on  the  part 
of  the  Defendant :  Dismissing  BUI  for  want  of 
Prosecution,  Putting  Plaintiff  to  his  Election. 
Chapter  IX.  Proceedings  preparatory  to,  and 
the  mode  of  Examining  Witnesses :  Replica- 
tion and  Rejoinder,  Interrogatories,  Commis- 
sion to  ex  amine  Witnesses,  Examination  of  Wit- 
nesses, Publication.  Chapter  X.  Proceedings 
preparatory  to,  and  at  the  Hearing :  Setting 
down  Cause  for  Hearing,  Subpoena  to  hear 
Judgment,  Hearing,  Decree,  Issue  and  Special 
Case.  Chapter  XI.  Proceedings  in  the  Mas- 
ter's Office:  Under  the  Chancery  Regulation 
Act,  under  Decrees,  Master's  Report,  and 
Exceptions  thereto.  Chapter  XII.  Further 
Directions,  Costs,  and  Fees.  Chapter  XIII. 
Amendment,  Reversal,  and  Execution  of  De- 
crees. Chapter  XIV.  When  the  Act  and 
Orders  came  into  operation. 
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A8SIGNMKNT     OP    A    WIFE  8    CHOSES    IX 

ACTION. 

C hoses  in  action  are  divided  into  two  classes, 
being  either  in  possession  or  reversion  ;  and 
as  the  law  with  respect  to  each  class  is  very 
different  (though  always  springing  from  the 
same  principles),  it  may  be  advisable  to  take 
a  brief  review  of  it. 

The  right  of  property  in  a  personal  chat- 
tel is  inseparable  from  the  possession ;  the 
law  of  England  does  not  know  such  a  thing 
as  the  possession  of  a  personal  chattel  being 
in  one  man,  (unless  by  the  authority  of  the 
rightful  owner,)  while  the  right  of  property 
is  in  another.  If  there  be  not  possession, 
there  is  an  immediate  right  of  action  ;  but, 
untH  possession  of  the  chattel  is  obtained, 
there  is  not  a  right  of  property.  Thus, 
therefore,  (while  personal  property  in  pos- 
session of  the  wife  before  marriage,  is  by 
marriage  absolutely  vested  in  the  husband,) 
the  choses  in  action  of  the  wife  are  by  mar- 
riage given  to  the  husband  sub  modo  only. 


namely,  on  condition  that  he  reduce  them 
into  possession  during  the  marriage.  If, 
therefore,  the  wife  survive  the  husband,  it  is 
evident  that  those  choses  in  action  which 
the  husband  has  not  reduced  into  possession, 
survive  to  her,  as  he  has  neglected  the  con- 
dition, upon  tie  satisfaction  of  which  he  was 
to  derive  advantage  from  them.  With  res- 
pect to  choses  in  action  immediately  redu- 
cible into  possession,  the  husband  may  either 
assign  them  or  sue  upon  them ;  thereby,  in 
the  first  instance,  giving;  and,  in  the  se- 
cond, using  the  power  of  reduction.  For 
the  assignment  of  the  husband,  so  far  as 
relates  to  himself,  is  considered  a  construc- 
tive reduction  into  possession.  Sansom  v. 
Dewar,  3  Russ.  65. 

It  will  be  requisite,  however,  to  consider 
the  effect  of  an  assignment  by  the  husband 
upon  the  wife  surviving :  for  if  the  assign- 
ment be  voluntary,  the  wife  will  not  be 
bound  at  all ;  IB.  C.  C.  44  :  and  even  a 
valuable  consideration  will  only  bind  her 
pro  (onto,  2  Atkins,  207.  And  in  case  at 
the  death  of  the  husband  the  choses  in  action 
of  the  wife  be  vested  in  his  assignees  in 
bankruptcy  and  unreduced,  the  assignees 
are  not  permitted  to  reduce  them  into  pos- 
session ;  but  they  will  survive  to  the  wife, 
as  the  assignees  in  bankruptcy  took  them  in 
the  same  condition  precisely  as  they  were 
in  when  the  bankrupt  was  alive,  and  con- 
sequently subject  to  the  survivorship  of  the 
wife.  But  if  the  husband,  before  marriage, 
make  a  settlement  upon  a  wife,  in  consider- 
ation of  the  whole  or  part  of  the  wife's  for- 
tune, the  husband's  representatives  will  be 
entitled  to  the  whole  or  part  of  the  wife's 
choses  in  action,  as  the  case  may  be ;  and  if 
the  husband,  or  his  assignee  in  bankruptcy, 
must  have  recourse  to  a  Court  of  Equity  to 
recover  the  choses  in  action  of  the  wife, 
the  Court  will  in  all  cases  compel  a  settle- 
ment on  the  wife,  as  the  price  of  its  as- 
sistance. 

If  then  there  be  difficulties  attendant  on 
the  assignment  of  an  immediately  reducible 
chose  in  action  of  the  wife,  how  much  will 
those  difficulties  be  increased  when  the 
chose  in  action  is  in  reversion,  when  from 
its  very  nature  it  is  impossible  to  reduce  it 
instanter ;  and  when,  from  the  uncertainty 
of  the  husband's  surviving  the  wife,  it  may 
never  be  reducible  at  all.  The  assignment 
by  the  husband  of  the  wife's  reversionary 
chose  in  action  is  in  all  cases  invalid,  should 
the  husband  die  before  the  tenant  for  life, 
leaving  the  wife  surviving.  For,  as  pre- 
viously observed,  the  condition  upon  which 
the  chose  in  action  of  the  wife  &  given  to 
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the  husband,  is,  that  he  reduce  it  into  pos- 
session.   That  he  should  do  so,  however,  is 
impossible,  as  it  does  not  become  reducible, 
until  the  power  of  reducing  it  has  ceased  to 
exist.     Suppose,  for  instance,  the  case  of 
an  assignment  for  valuable  consideration. 
Upon  the  death  of  the  tenant  for  life,  the 
assignee  claims — what  ?  What  the  husband 
had  a  right  to  assign  ?  That  would  be  what 
the  husband  might  have  reduced  into  pos- 
session*    But  fiie   husband  having  never 
reduced  any  thing,  in  fact,  never  having  had 
it  in  his  power,  the  assignee  can  claim 
nothing  against  the  surviving  wife  or  her 
representatives.      Again,    if   the  husband 
should  have  been  a  bankrupt,  the  case  is 
the  same ;   as  the  assignee  in  bankruptcy 
can  only  claim  that  which  the  bankrupt  ac- 
tually became  possessed  of.     Indeed,  the 
case  of  Mit/ord  v.  Mitford,  9  Ves.  87,  goes 
beyond  this,  and  decides,  that  even  where 
the  bankrupt  husband  lived  until  after  the 
reversionary  interest  had  by  the  death  of 
the  tenant  for  life  become  actually  reducible, 
the  assignees  had  no  claim  against  the  wife 
surviving.     And  if  the  wife  join  her  hus- 
band in  assigning  parts  of  her  reversionary 
chose  in  action,  and  he  die  before  the  te- 
nant for  life,  leaving  her  surviving,  although 
she  then  execute  an  assignment  of  the  fund, 
which  recites  the  former  assignments  by 
her  and  her  husband,  and  purports  to  be 
made  subject  to  them  ;  she  does  not  thereby 
recognize  or  confirm  those  former  assign- 
ments.    Nor  does  she  acquiesce  in  those 
assignments,  or   waive  her  right  to  claim 
against  them  by  forbearing  to  impeach  them 
till  the  death  of  the  tenant  for  life.     And 
even  where  a  chose  in  action  of  the  wife  is 
sought  to  be  bound  by  a  decree  in  equity, 
if  the  husband  die  before  the  thing  ceases  to 
be  a  chose  in  action,  that  is,  before  there  is 
an  order  for  the  payment  of  the  money,  the 
consequence  in  equity  is  precisely  the  same 
as  it  is  at  law  under  analogous  circum- 
stances;   the  surviving    wife  is  entitled. 
Her  title  (said  Sir  Thomas  Plumer,)  is  not 
a  creature  of  the  Court  of  Equity ;  it  is  not 
a  mere  matter  of  practice  or  regulation ;   it 
is  the  wife's  positive  legal  right,  the  result 
of  a  fixed  rule  of  law. 

It  may  therefore  be  observed,  in  conclu- 
sion, that  on  a  sale  of  the  reversionary  chose 
in  action  of  a  married  woman,  (in  order  to 
be  safe,)  it  will  be  advisable  to  insure  the 
husband's  life  against  that  of  the  tenant  for 
life ;  as  upon  the  death  of  the  latter,  the 
assignment  of  the  husband  will  be  binding 
upon  him,  if  living  ;  and  if  not,  the  policy  of 
assurance  will  have  already  become  avail- 


able. For  this  purpose,  in  the  assignment 
of  the  chose  in  action,  the  husband  should 
covenant  that,  until  the  money  assigned 
become  payable,  he  will  appear  at  the  in- 
surance office,  to  shew  the  condition  of 
his  health,  &c.  Such  a  covenant  as  this 
appears  to  have  been  inserted  in  the  assign- 
ment, which  gave  rise  to  the  suit  of  Purdew 
v.  Jackson  $  but  it  does  not  appear,  from 
the  report  of  the  case,  whether  any  insurance 
had  been  effected. 


NEW  BILLS  IN  PARLIAMENT. 


Loan    WYNFoan  s    bill    for    rendering 

ENGLISH  JUDGMENTS  EFFECTUAL  IN  IKE- 
LAND  AND  IRISH  JUDGMENTS  IN  ENG- 
LAND. 

This  bill,  which  besides  the  support  of  Lord 
Wynford,  has  received  the  approval  of  the 
Lord  Chancellor,  will  afford,  as  it  appears 
to  us,  additional  security  to  the  aeditor, 
without  injustice  to  the  debtor;  and  will 
tend  to  increase  the  confidence  of  all  per- 
sons having  transactions  affecting  Irish  pro- 
perty, which  hitherto  has  been  exceedingly 
depreciated.  The  judgments  to  be  en- 
rolled under  the  act  being  confined  to  one 
Court,  the  expense  of  searches  will  be  much 
diminished. 

These  are  the  measures  of  reform,  of 
which  we  highly  approve.  The  proposed 
clauses  are,  in  substance,  as  follow : 

On  final  Judgments  in  the  Courts  at  Westmin- 
ster 9  the  like  Judgments  may  be  entered  up  in 
Ireland,  and  vice  versa*. 

The  preamble  of  the  hill  recites,  that  by  af- 
fording to  his  Majesty's  subjects  in  England 
and  Ireland  respectively  more  effectual  means 
of  enforcing  at  law  pecuniary  engagements 
contracted  m  one  country  bv  persons  who  re- 
side or  possess  estates  in  the  other,  greater 
confidence  will  be  placed  in  such  engagements, 
and  the  interests  of  his  Majesty's  subjects  in 
both  countries  be  thereby  promoted. 

1.  It  is  therefore  proposed  to  be  enacted, 
that  in  all  cases  where  final  judgments  shall 
have  been  obtained  and  enrolled,  or  shall  here- 
after be  obtained  and  enrolled,  in  any  of  his 
Majesty's  Courts  of  King's  Beach,  Common 
Pleas,  or  Exchequer,  at  Westminster  or  in  Ire- 
land respectively,  for  any  debt,  damages,  costs, 
or  rent  which  shall  have  been  thereby  adjudged 
to  be  paid,  it  shall  be  lawful,  after  the  passing 
of  the  act,  for  any  person  entitled  to  the  bene- 
fits of  such  judgment,  in  case  such  judgment 
shall  have  been  obtained  and  enrolled  m  any 
of  the  said  Courts  in  England,  to-  eater  op  in 
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manner  hereinafter  mentioned  a  like  judgment 
in  his  Majesty's  Court  of  King's  Bench  in  Ire- 
land; or  in  case  such  judgment  shall  have 
been  obtained  or  entered  up  in  any  of  the  said 
Courts  in  Ireland,  to  enter  up  in  manner 
hereinafter  mentioned  a  like  judgment  in 
his  Majesty's  Court  of  King's  Bench  at  West- 
minster. 

The  respective  Courts  may  order  a  Transcript 
of  the  Record  to  be  entered  and  enrolled. 

2.  That  the  Court  of  King's  Bench  in  Ire- 
land, in  case  such  judgment  shall  have  been 
obtained  in  any  of  the  said  Courts  in  England, 
and  the  Court  of  King's  Bench  at  Westmin- 
ster, in  case  such  judgments  shall  have  been 
obtained  in  any  of  the  said  Courts  in  Ireland, 
upon  the  production  of  a  transcript  of  the 
record  of  any  such  judgment  as  aforesaid,  en- 
grossed or  written  upon  vellum  or  parchment, 
signed  by  the  proper  officer  of  the  Court  where 
such  judgment  shall  have  been  obtained,  and 
certified  by  the  said  officer  to  be  an  unsatisfied 
judgment,  and  upon  the  production  of  a  me- 
morial, also  engrossed  or  written  upon  vellum 
or  parchment,  signed  by  the  party  or  parties 
claiming  to  be  entitled  to  the  benefit  of  such 
judgment  as  aforesaid,  and  bearing  date  the 
day  of  the  execution  thereof,  and  containing 
the  names  of  the  parties  to  such  judgment,  the 
Court,  term,  and  year  in  which  the  same  shall 
have  been  entered  up,  and  the  debt,  damages, 
costs,  or  rent  thereby  adjudged,  and  also  con- 
taining the  names,  residences,  and  description 
of  the  party  or  parties  claiming  to  be  entitled, 
and  stating  the  character,  right,  or  title  under 
or  by  virtue  of  which  they  claim,  and  stating 
that  such  judgment  is  a  subsisting  and  unsatis- 
fied judgment,  and  also  stating  the  amount 
due  thereon  at  the  time  of  such  execution,  for 

Erincipal,  interest,  and  costs ;  and  upon  proof 
y  affidavit  to  the  satisfaction  of  such  Court,  of 
the  signature  of  such  transcript  by  the  proper 
officer  of  such  Court,  and  of  the  due  execution 
of  such  memorial,  and  of  the  truth  of  the  mat- 
ters contained  in  such  memorial,  shall,  upon 
motion  to  be  made  in  open  Court,  order,  by  a 
rule  absolute  in  the  first  instance,  such  tran- 
script and  memorial  to  be  entered  of  record, 
and  enrolled  on  a  roll  to  be  kept  in  such 
Courts  respectively  for  that  purpose,  and  to 
be  called  in  the  Court  of  King's  Bench  in  Ire- 
land, the  roll  for  English  judgments ;  and  to 
be  called  in  the  Court  of  King's  Bench  at 
Westminster,  the  roll  for  Irish  judgments. 

Operation  of  Enrolments. 

3.  That  the  enrolment  of  such  transcript 
and  memorial  shall  thereupon  become  and  be 
and  have  all  the  operation  of  a  record  of  a 
judgment  of  the  Court  in  which  the  same  shall 
be  enrolled,  to  all  intents  and  purposes  as  if 
the  same  had  been  originally  given  and  re- 
corded in  such  Court :  Provided,  that  no  writ 
of  error  shall  be  brought  upon  any  such  record 
of  enrolment,  and  that  no  such  judgment  shall 
affect  any  defendant,  or  any  person  whatsoever 
claiming  through  any  such,  defendant,  or  the 


lands  or  goods  of  any  such  defendant,  except 
from  the  time  of  such  enrolment,  and  subject 
to  the  provisions  in  England  and  Ireland  res- 
pectively now  in  force  as  to  the  docqueting  of 
judgments,  which  shall  extend  to  ana  regulate 
the  effect  of  judgments  enrolled  under  this  act 
in  the  same  manner  as  they  now  extend  to  and 
regulate  the  effect  of  judgments  of  the  said 
Courts  respectively. 

Effect  of  a  Record  enrolled  at  Westminster  or 

in  Dublin. 

4.  That  in  the  case  of  a  record  enrolled  in 
the  Court  of  King's  Bench  at  Westminster, 
such  record  shall  have  the  effect  of  a  judgment 
in  an  action  in  which  the  same  has  been  laid 
in  the  county  of  Middlesex,  both  with  respect 
to  issuing  process  of  execution,  and  with  res- 
pect to  all  writs  of  scire  facias ;  and  that  in 
the  case  of  a  record  enrolled  in  the  Court  of 
King's  Bench  in  Ireland,  such  record  shall 
have  the  effect  of  a  judgment  in  an  action  in 
which  the  venue  has  been  laicf  in  the  county  of 
the  city  of  Dublin,  both  with  respect  to  issuing 
process  of  execution,  and  with  respect  to  all 
writs  of  scire  facias. 

Certifying  Transcript  of  Record. 

5.  That  the  officer  who  shall  sign  any  tran- 
script of  any  record  for  the  purposes  of  this 
act,  at  the  time  of  such  signing  shall  make  a 
note  on  the  original  record  that  a  transcript 
has  been  given  out  for  the  purposes  of  this  act, 
and  shall  endorse  on  such  transcript  that  it  is 
a  true  transcript  of  a  record  given  for  the  pur- 
poses of  this  act,  and  shall  endorse  the  num- 
ber of  the  original  roll  on  such  transcript. 

Swearing  Affidavits. 

6.  That  affidavits  for  the  purposes  of  this 
act,  or  for  the  purposes  of  carrying  into  effect 
or  enforcing  or  otherwise  relating  to  judg- 
ments enrolled  under  this  act,  to  be  used  in 
the  Court  of  King's  Bench  in  Ireland,  may  be 
sworn  before  any  commissioner  appointed  by 
the  Court  of  King's  Bench  in  Ireland  to  take 
affidavits  in  Great  Britain  by  virtue  of  the  55 
G.  3.  c.  157 ;  and  that  affidavits  to  be  used  in 
the  Court  of  King's  Bench  at  Westminster, 
may  be  sworn  before  any  commissioner  ap- 
pointed by  the  Court  of  King's  Bench  at  West- 
minster to  take  affidavits  in  Ireland  by  virtue 
of3&4W.  4.  c.  42. 

Amount  of  Fees. 

7.  That  the  respective  Courts  of  King's 
Bench  in  England  and  Ireland  shall  regulate 
the  amount  of  fees  to  be  taken  by  the  respec- 
tive officers  or  commissioners  for  the  perform- 
ance of  any  duty  or  duties  under  the  authority 
of  this  act. 
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THE    RIGHT   OF  A   CLERGYMAN    TO   CHAROE 

HIS   BENEFICE. 

We  have  already  given  the  cases  and  sta- 
tutes on  this  subject.  See  Vol.  2,  193.  Vol.  4, 
306.  Vol.5,  119.  To  these  may  be  added 
the  following :  — 

Ejectment  to  recover  the  rectory  of  Great 
Stainbridge,  in  the  county  of  Essex.    At  the 
trial  before  Lord  Lyndharst,    C.  B ,  at  the 
Spring  Assizes  for  Essex,  1833,  the  following 
appeared  to  be  the  facts  of  the  case : — On  the 
18th  of  February,  1813,  the  defendant,   the 
rector  of  Great  Stainbridge,  granted  by  inden- 
ture to  Elizabeth  Fisher,  an  annuity  of  260/. 
per  annum  for  her  life  ;  and  by  the  same  inden- 
ture demised  to  Robert  Withy  the  rectory  and 
glebe  lands  and  tithes  thereof,  &c. ;  habendum 
for  ninety-nine  years,  upon  trust  for  better  se- 
curing the  payment  of  the  annuity.    By  an- 
other indenture,  dated  the  6th  of  September, 
1816,  the  defendant  granted  to  Thomas  Henry 
Shepherd,  during  his  life,  an  annuity  of  9.J/., 
which  was  also  secured  by  a  demise  of  the  rec- 
tory to  a  trustee,  for  ninety-nine  years.    In 
1820  and  1823,  he  granted  two  other  annuities, 
the  first  charged  on  his  vicarage  of   Little 
Wakering,  and  the  second  charged  on  the 
rectory  of  Great  Stainbridge,  and  vicarage  of 
Wakering ;  and  demised  those  two  benefices 
for  terms  of  years  to  trustees,  for  the  purpose 
of  securing  those  annuities.    By  indenture  of 
the  19th  January,  1825,  reciting  the  grants  of 
annuities  above  mentioned,  and  that  the  de- 
fendant had  agreed  to  pay  off  and  repurchase 
t'lose  annuities,  and  that  Peter  Moore,  the 
chairman  of  the  British  Annuity  Company, 
had,  on  the  behalf  of  the  Company,  agreed 
with  the  defendant  for  the  purchase  of  an  an- 
nuity of  574/.  tor  a  term  of  ninety  years,  if 
the  defendant  should  so  long  live,  for  the  price 
of  4400/.,   and  that  it  had  been  agreed  that 
Moore  should,  out  of  that  sum,  pay  off  the  an- 
nuities before  granted,  and  that  the  annuities 
and  the  terms  created  to  secure  the  same  re- 
spectively, should  be  assigned  to  a  trustee  for 
the  benefit  of  the  Company,  the  defendant 
granted  an  annuity  of  574/.  payable  quarterly 
on  certain  specified  days,  and  charged  on  his 
rectory  and  vicarage,  to  Moore;  and  there 
was  a  power  of  distress  in  case  it  should  be  iu 
arrear  for  twenty-one  days,  and  a  power  to 
enter  and  take  the  rents,  tithes,  and  profits,  if 
it  should  be  in  arrear  twenty-eijrht  days.    The 
indenture  also  contained  an  assignment  of  the 
four  annuities  by  the  annuitants ;  of  the  two 
terms  created  in  1813  and  1816,  by  R.  Withy 
and  J.  H.  Shepherd,  and  of  the  two  other 
terms  created  in  1820  and  1823,  bv  the  trus- 
tees of  those  terms  respectively,  to  Wilks,  as  a 
trustee  for  the  benefit  of  the  Company.    In 
1826,  the  annuity  became  in  arrear,  ana  a  se- 

Suestration  issued.    It  was  contended  for  the 
efendant,  that  the  deed  of  1825  created  a  new 


charge  on  the  defendant's  living,  and  the  as- 
signment of  the  former  terms  to  a  trustee  for 
the  purpose  of  securing  the  payment  of  an 
annuity  so  created,  since  the  statute  57  Geo.  3. 
c.  219,  was  void.  Lord  Lyadkvrtt  was  of  opi- 
nion that  the  assignment  to  Wilks  of  the  tenns 
created  in  1813  and  1816,  vested  the  legal 
estate  in  him  ;  and  therefore  that  the  les*or  of 
the  plaintiff  was  entitled  to  recover ;  and  he 
directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  but  reserved  liberty  for  the  defendant 
to  ciove  to  enter  a  nonsuit.  *       .      . 

Corny n  now  moved  accordingly.  The  as- 
signment of  the  terms  granted  in  1813  aud 
1816  to  Wilks,  did  not  vest  the  legal  estate  in 
him,  because  the  object  of  it  was  to  secure, 
nut  the  original  annuities,  but  the  annuity 
first  granted  by  the,  deed  of  1825.  It  ope- 
rated, therefore,  as  a  new  charge  on  an  eccle- 
siastical benefice,  and  consequently  is  void. 
The  terms  created  to    secure  the  annuities 

granted  in  IS  13  and  1816,  have  been  satisfied 
y  the  payment  of  those  annuities. 

Purhe,  J. — The  two  terms  created  in  1813 
and  1816  for  the  purpose  of  securing  the  an- 
nuity, and  charged  on  the  benefice,  were  valid 
in  point  or  law,  because  the  charge  created  by 
them  was  made  after  the  passing  of  43  Geo.  3. 
c.  84,  and  before  the  passiug  of  57  Geo.  3. 
c.  99.  The  assignment  of  those  terms  for  the 
purpose  of  securing  the  annuity  granted  in 
1 825,  operated  pro  tanto  as  a  continuance  of 
the  original  charge,  and  vested  the  legal  estate 
iu  the  lessor  of  the  plaintiffs.  This  case  is 
precisely  the  same  as  Doe  v.  Guilt/,  9  B.  &  C 
344.      ' 

Per  Curiam* — There  must  be  no  rule. 

Rule  refused. — Doe,  d.  fPUkt,  v.  Ramsde*, 
4  B.  &  Ad.  603. 


SELECTIONS 

FROM  CORRESPONDENCE. 

No.  XLVII. 


judges'  chambers. 

To  the  Editor  of  the  Legal  Observer. 
Mr.  Editor, 
Having  had  occasion  to  attend  summonses 
at  the  Judges'  chambers  several  times  this 
vacation,  I  have  experienced  more  fully  than 
ever  the  annoyance  and  inconvenience  arising 
from  their  ill  adaptation  to  the  present  increase 
of  business.  On  one  occasion,  the  10th  or  1 1th 
Feb.  there  were  more  than  thirty-five  sum- 
monses on  the  file  at  Mr.  Baron  Bayley's 
chambers ;  and  allowing  only  two  persona  to 
attend  each  summons  (although  there  are  usu- 
ally more),  there  would  be,  with  bails,  &c,  at 
least  eighty  persons  to  be  stowed  together  In 
the  Judge's  clerk's  room,  a  -space  of  about 
12ft.  by  12,  for  some  hours.  The  heat  and 
unpleasantness  of  this  kind  of  stowage,  is  one 
reason  why  the  Judges'  chambers  are  contem- 
plated with  loathing  by  the  greater  part  of  the 
profession.  My  object  in  addressing  you  is  to 
enquire-  whether  you  can  inform  me,  in  com- 
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moo  with  all  who  are  obliged  occasionally  to 
•ubmit  to  an  attendance  at  Judge*'  chambers, 
whether  any  progress  has  been  made  towards 
carrying  into  execution  the  Serjeants'  Inn 
Agreement  Act,  which  passed  last  Session,  and 
when  we  are  likely  to  see  better  accomraoda. 
tioD  made  both  for  the  Judge  and  all  parties 
in  attendance.  I  am  quite  sure,  that  if  some 
of  the  members  of  Serjeants'  Inn  had  to  dance 
attendance  on  a  Judge's  summons  for  a  few 
hours,  there  would  be  no  difficulty  or  delay  in 
pulling  down  and  rebuilding  the  whole  of  the 
Inn.  O.  B. 


attorneys'  certificate  duty. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

It  appears  to  me  that  the  members  of  the 
Legal  Profession  are,  without  exception,  the 
most  lukewarm  and  indolent  class  or  men  that 
can  well  be  imagined.  Within  the  last  three 
years,  acts  of  Parliament  and  sets  of  Rules  hare 
alternately  appeared  so  closely  upon  each  other, 
that  no  man  at  this  moment  is  sure  that  he  is 
not  erring  in  almost  every  step  that  he  takes,  to 
his  great  peril  and  prejudice.  The  responsi- 
bility of  a  professional  man  (always  great,)  is 
now  so  increased,  and  his  remuneration  so 
diminished,  that  hundreds  of  attorneys  are  at 
this  moment  in  want  of  the  very  necessaries  of 
life. 

This  being  a  known  and  incontrovertible 
fact,  still  the  profession,  as  a  body,  take  no 
steps  to  relieve  and  do  justice  to  themselves. 
Why  do  not  they  present  a  petition  to  Parlia- 
ment, to  relieve  the  Profession  from  the  unjust 
impost  of  the  annual  certificate  duty  ?  Why 
should  the  Profession  continue  to  pay  this  and 
other  taxes  affecting  them,  so  unjust  and  dis- 
proportionate with  those  imposed  on  other 
professions  ?  The  Judges  and  Parliament  are 
doing  all  they  can  to  reduce  the  profession  to 
the  lowest  ebb,  and  are  weekly  reducing  the 
remuneration  to  attorneys ;  and  it  is  high  time 
that  the  Incorporated  Law  Society,  as  the  only 
united  body  in  the  Profession,  should  take 
the  matter  up.  A.  Q. 

WHAT  ABSTRACT  MUST  BE  DELIVERED  UNDER 
THB3&4W.  4.  C.27? 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
Your  correspondent  J.  f,  in  the  Leg.  Obs.  of 
1st  of  March,  goes  too  far  when  he  asserts  that 
it  is  agreed  on  all  hands  that  a  sixty  years'  title 
must  be  required  until  June  1856.  Mr. 
Stewart,  in  his  Appendix  to  the  Practice  of 
Conveyancing,  says,  "  It  seems  clear  that  on 
the  1st  of  January,  1834,  an  abstract,  showing 
a  good  tide  for  twenty  years  prior  to  that  period, 
will  be  sufficient,  as  the  statute  may  be  pleaded 
in  bar  to  any  person  having  any  right  before 
twenty  years,  and  not  of  course  laboring  under 
disability/'   p.  53. 

H.  W.  G. 

SOn  referring  to  Mr.  Stewart's  work,  we 
that  our  correspondent  cites  only  a  part  of 
a  sentence.    Mr.  Stewart  says;  "  under  these 


sections  (§§2  and  24)  it  seems,"  &c.;  but 
adds,  expressly,  p.  54,  "  on  the  consideration 
of  all  the  clauses,  it  seems  more  safe  and  evr- 
reet  to  require  a  sixty  years  title,  until  the  1st 
o/Viui*  1835."    Ed.]' 

general  registry  bill. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
I  trust  you  will  not  be  backward  in  urging 
the  Profession  and  the  public  against  this  use- 
less and  expensive  measure.  Every  argument 
used  by  its  supporters  is  fully  answered  by  its 
being  made  compulsory  on  the  members  of 
the  Profession,  to  have  a  memorandum  in- 
dorsed on  the  back  of  any  deed  that  may 
relate  to  a  large  estate,  part  of  which  has  been 
sold,  stating  that  fact.  The  chief  argument  for 
this  measure,  to  prevent  second  sales  or  frau- 
dulent mortgages,  is,  that  such  second  convey- 
ance is  possible,  the  first  being  unknown  and 
intentional] v  concealed  by  the  vendor  or  mort- 
gagor. It  is  not  doubted  that  such  fraudulent 
acts  are  committed,  although  extremely  rare. 
What  can  be  so  cheap  and  efficacious  a  remedy 
as  the  memorandum  I  allude  to?  The  ab> 
herents  of  the  measure,  therefore,  have  their 
main  argument  answered ;  and  I  think  the 
owners  of  property  will  never,  for  the  sake  of 
a  Registry,  (for  which  they  are  to  be  compelled 
to  pay  1/.  5*.  as  the  lowest  sum  for  registra- 
tion,) consent  to  have  their  title  deeds  torn 
away  from  them  and  placed  in  the  hands  of 
Government.  An  act  might  as  well  be  passed 
to  compel  a  person  to  invest  his  money  in  Go- 
vernment Securities,  instead  of  any  other  bear- 
ing- the  same  rate  of  interest :  and  why —  it 
might  be  asked — because  it  will  be  safer! 
Now  I  contend  that  deeds  or  any  other  pro- 
perty, are  safer  in  the  owner's  custody  than  in 
one  office,  which  cannot  be  totally  free  from 
accident  of  fire,  or  otherwise,  which  might 
destroy  both  deeds  and  memorials ;  and  then 
the  unanswerable  objection  arises — where  is  a 
person's  evidence  of  right  of  property  to  be 
found?  K.  D. 


LAW  AMENDMENT  ACT.— COST8. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
Knowing  it  to  be  the  custom  of  your  work 
to  judge  every  alteration  by  its  good,  or  ill  ef- 
fect, F  offer  the  following  remarks  to  your 
notice.  What  was  the  intention  of  the  Law 
Amendment  Act,  but  to  lessen  the  expense  of 
trying  causes  of  small  amount,  and  which  con- 
tained no  questions  of  law  ?  and  if  it  does  not 
diminish  the  expense,  which  I  submit  it  does 
not,  it  loses  its  use.  I  have  been  present  be- 
fore the  Master,  on  taxation  of  costs  on  a  writ 
of  trial  for  a  very  trifling  sum,  for  the  recovery 
of  a  tradesman's  bill  under  four  pounds,  where 
the  costs  amounted  to  near  thirty  pounds,  in 
which  case  the  attorney  was  advocate,  the 
pleadings  short,  and  many  items  not  included, 
which  would  generally  occur  in  other  bills.* 


"— T 


a  Our  correspondent  will  find  that  under,  the 
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Superior  Courts :  Lord  Chancellor* 


If  the  framer  of  the  act  had  said  that  it  wm 
made  for  the  purpose  of  easing  the  Judges, 
and  expediting  business,  then  the  public,  as 
well  as  the  professional  man,  would  hare  un- 
derstood it ;  and  the  former  would  not  have 
expected  to  have  his  cause  tried  or  defended 
for  much  less,  than  formerly.  I  do  not  com- 
plain of  the  act  itself,  but  the  system  of  holding 
out  that  now  law  is  to  be  done  for  "  nothing," 
or  almost  nothing.  I  even  think,  with  a  very 
little  alteration,  this  act  would  answer  every  pur- 
pose for  which  the  Local  Courts  are  to  be  cre- 
ated. If,  however,  the  costs  are  to  be  lessened, 
so  as  to  prevent  men  from  moving  in  nearly 
the  same  rank  as  they  have  heretofore  been 
able  to  do,  from  the  emolument  of  a  profes- 
sion in  which  it  costKso  much  expense  and  labor 
to  arrive  at  any  eminence,  they  will  necessarily 
leave  it,  to  seek  some  other  more  congenial  to 
their  taste  and  abilities.  And  then  the  profes- 
sion will  fall  into  the  management  of  less  ho- 
norable men,  and  instead  of  being  ranked  the 
first,  will  descend  to  a  very  low  ebb  in  point 
of  respectability. 

Thbophilus. 


SUPERIOR  COURTS. 


fcortr  Chancellor'*  Cmtrt. 

WARD  OP  COURT.— SETTLEMENT. 

The  Court,  in  cates  of  marriages  without 
»  leave,  with  female  wards,  will  go  far,  ac- 
cording to  the  circumstances,  in  excluding 
the  husbands  from  any  benefit  from  the 
wards'  fortunes ;  but  the  interests  of  the 
wards  being  chiefly  the  object  to  be  re- 
garded, the  Court  will  not  make  them  mere 
tenants  for  life  in  their  aktolute  property, 
but  in  the  worst  cases  will  allow  them  a 
*  power  of  appointment  by  will,  if  there  be 
uo  children. 

A  young  lady  of  the  name  of  Birkett,  a 
ward  of  Court,  being  entitled  absolutely,  upon 
attaining  her  age  of  twenty-one,  to  property 
worth  700/.  a  year,  and  being  placed  by  her 
father,  with  the  sanction  of  the  Court,  in  the 
house  of  one  Read,  married  his  son,  an  articled 
clerk,  without  any  property  of  his  own,  with- 
out the  consent  or  knowledge  of  her  father,  or 
his  friends,  or  of  the  Court.  She  was  then 
lately  removed  from  school,  and  within  a  few 
months  of  her  full  age  at  the  time.  After  the 
marriage  she  lived  with  her  husband,  as  his 
wife,  in  Read's  house,  atfd  Read,  the  father, 
and  his  wife,  knew  for  several  weeks  that  the 
parties  were  married,  and  made  no  communi- 
cation about  it  either  to  the  Court  or  to  the 
lady's  friends.  The  lady's  father,  upon  the 
discovery  of  the  marriage,  presented  a  peti- 
tion to  the  Court,  stating  the  circumstances, 
supported  by  affidavits,  and  prayed  that  all  the 
parties   might  be  committed  for  contempt. 

Scale  of  Costs  printed  in  our  last  Number,  the 
evil  he  points  out  is  now  removed.  Ed. 


An  order  for  their  commitment  was  made, 
but  afterwards  discharged,  Read,  the  father, 
having,  in  the  private  room,  satisfied  the  Lord 
Chancellor  of  his  innocence  of  the  contem- 
plation of  marriage.  The  husband  presented 
a  petition  proposing  a  settlement  of  the  lady's 
fortune,  and  it  was  referred  to  the  Master  to 
approve  of  a  settlement.  The  Master,  upon 
his  view  of  the  circumstances  of  the  marriage, 
ascertained  by  the  presence  of  all  the  parties, 
required  the  insertion  of  a  clause,  the  effect  of 
which  would,  if  adopted,  be  to  exclude  the 
husband  from  any  benefit  from  the  property. 
The  husband  petitioned  the  Lord  Chancellor 
against  that  part  of  the  settlement,  and 
counsel  were  neard  by  his  Lordship  for  and 
against  it. 

His  Lordship  having  taken  time  to  consider 
the  point,  gave  his  judgment  on  a  subsequent 
day. — This  was  a  petition  of  appeal  against 
the  Master's  report,  which  excluded  the  bus- 
band  of  the  ward  from  any  beneficial  interest 
in  her  property.  It  was  argued  on  the  part 
of  the  nusbana,  that  no  such  settlement  was 
ever  made,  and  that  there  was  no  aggravation 
of  conduct  on  his  part  to  warrant  a  departure 
from  the  usual  settlements.  I  say  there  is  an 
aggravation,  and  that  an  attempt  was  made  by 
those  parties  to  get  the  ward's  fortune  without 
the  leave  of  the  Court.  That  was  evidently  the 
object  of  concealing  the  marriage ;  for  in  three 
months  more  she  would  be  absolutely  entitled, 
and  would  be  beyond  the  control  of  the  Court. 
But  the  decision  of  the  Master  makes  the  wife 
a  mere  tenant  for  life  only  in  her  own  pro- 

Eerty ;  and  for  the  purpose  of  preventing  the 
usband  from  taking  any  benefit  from  it,  he 
deprives  her  of  the  power  of  giving  any  benefit 
in  it  to  any  husband  or  other  relation.  I  can- 
not go  so  far  as  that.  I  find  no  precedent  for 
it  in  any  of  the  cases,  some  of  which  are  as  bad 
as  possible.  Thus  in  the  case  of  Bat  hurst  v. 
Murray*  where  the  father  and  friends  of  the 
husband  conspired  together  to  bring  about  the 
marriage  of  the  ward,  she  (the  ward)  by  the 
settlement,  had  a  power  of  appointing,  in  the 
event  of  her  dying  without  children  of  the 
marriage,  and  the  husband  surviving ;  and  in 
default  of  appointment,  the  limitations  in  that 
case  were  to  go  to  her  next  of  kin,  in  exclu- 
sion of  the  husband.  There  also  there  was  a 
power  given  to  appoint  to  children  of  a  second 
marriage.  So  also  in  the  case  of  Millet  v. 
Rowte*,  a  case  of  a  most  flagrantdescription.the 
wife's  power  of  appointing  was  not  taken  away, 
although  there  the  husband,  in  order  to  obtain 
a  licence  for  the  marriage,  made  the  usual 
oath  as  to  the  age  of  the  ward,  who  was  only 
fourteen  years  of  age,  upon  which  he  was,  by 
direction  of  the  Lord  Chancellor,  indicted  for 
perjury,  convicted  thereof,  and  punished  ac- 
cordingly. Yet  the  settlement  of  her  fortune, 
which  was  in  stock,  was,  that  it  be  transferred 
into  the  name  of  the  Accountant  General,  to 
pay  the  dividends  to  the  separate  use  of  the 


*  8  Vea.  74. 

*  6  Ve*  419. 


Cowls:  Lord  Chancellor ;  Rolls;  King's  Bench. 
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wife  for  life,  not  by  way  of  anticipation ;  and 
after  her  decease,  the  capital  to  go  equally 
among  the  children  of  the  marriage ;  and  if 
there  were  no  children,  and  the  husband  sur- 
vived her,  then  according  to  her  appointment 
by  will ;  and  in  case  that  she  made  no  appoint- 
meat,  then  to  her  next  of  kin;  and  in  the 
event  of  her  surviving  the  husband,  then  she 
might  appoint  by  deed  or  will.  In  that  case 
the  Court  expressed  a  determination  to. go  as 
far  as  possible.  By  the  present  settlement, 
not  only  the  present  husband,  but  any  future 
husband,  is  excluded  from  any  benefit  from 
the  ward's  fortune ;  and  in  that  respect  it  dif- 
fers greatly  from  the  course  of  this  Court.  In 
these  settlements,  the  wife  (the  ward)  is  chiefly 
to  be  regarded.  How  can  I,  therefore,  de- 
prive the  wife  of  her  property  for  ever— to 
which  ahe  will  be  very  soon  entitled  absolute- 
ly—and make  her  a  mere  tenant  for  life,  and 
all  that  to  punish  the  husband  ?  This  settle- 
ment is  to  stand,  as  to  the  children  of  the 
marriage ;  and  the  wife's  nower  of  appointing 
is  to  be  confined  to  her  will :  but  in  the  event 
of  her  husband  predeceasing  her,  without 
issue,  she  is  to  have  the  power  of  disposing  of 
the  property  by  will  or  by  deed ;  but  in  the 
other  event  she  is  to  have  the  settlement,  as  in 
the  case  of  Bathurst  v.  Murray.  The  ward 
alone  is  the  object  of  the  Court's  protection ; 
but  in  giving  her  protection,  her  interest  is  not 
to  be  sacrificed.  The  husband  is  to  pay  the 
costs :  he  gains  much. 

Birhett  v.  Hibbert,  at  Westminster,  in  Hilary 
Term ;  Lincoln's  Inn  Hall,  Feb.  24, 1834. 


widow  bis  executrix.  The  questions  now 
raised  were,  whether  upon  the  death  of  the 
son  the  capital  of  the  stock,  out  of  which  the 
annuity  had  been  paid  to  him,  passed  to  the 
plaintiffs  as  residuary  legatees  of  the  testator's 
widow,  or  to  the  next  of  kin  of  the  testator,  as 
answering  the  description  of  relations  for 
whom  the  widow,  not  having  exercised  the 
discretion  vested  in  her,  was  to  be  considered 
as  a  trustee ;  and  in  the  latter  place,  whether 
the  fund  would  belong  to  the  next  of  kin,  at 
the  time  of  the  death  of  the  testator  and  his 
widow,  or  to  the  next  of  kin  of  the  testator  at 
the  time  of  the  death  of  his  son  ?  These  ques- 
tions were  argued  by 

Mr.  Bickersteth  and  Mr.  Younge,  for  the 
plaintiffs ;  by  Mr.  P ember  ton  and  Mr.  Bethell, 
for  the  defendants  in  the  same  interests ;  by 
Mr.  Tmney  and  Mr.  Ching,  for  the  next  of 
kin  at  the  death  of  the  testator  and  his  widow ; 
and  Mr.  Wakefield  and  Mr.  Ellis,  for  the  next 
of  kin  at  the  death  of  the  son. 

The  Master  of  the  Rolls. — This  is  a  mere 
question  as  to  the  intention  of  the  testator;  and 
that  intention  plainly  appears  to  be,  that  the 
discretionary  power  given  to  the  widow  was 
to  be  exercised  only  upon  the  death  of  the 
son.  As  the  son  survived  the  widow,  the  event 
never  happened  on  which  the  widow  would 
have  been  called  upon  to  execute  the  trust ; 
and  as  the  testator  had  not  provided  for  this 
contingency,  the  fund  was  undisposed  of,  and 
would  therefore  go  to  the  testator's  next  of 
kin,  according  to  the  statute  of  distributions. 

Ray  and  others  v.  Adams  and  others,  at  the 
Rolls,  Feb.  3, 1834. 


BoTU  Court. 

WILL.— CONSTRUCTION. — INTESTACY.-— NBXT 

OF    KIN. 

A  testator  gives  the  dividends  of  his  stock 
to  his  son  for  life,  and  after  his  death  the 
capital  stock  to  testator's  widow,  not  doubt- 
ing  that  she  would  dispose  of  it  for  the  be- 
nefit of  his  relations.  The  widow  died 
without  disposing  of  it,  and  the  son  died: 
Held,  that  as  the  event  on  which  the  widow 
was  to  exercise  the  trust  did  not  take  place, 
the  testator  died  intestate  as  to  the  capital 
of  the  stock,  which  therefore  was  to  be  dis- 
tributed to  the  neat  of  kin,  according  to 
the  statute. 

The  question  in  this  cause  arose  upon  the 
construction  of  a  clause  in  a  will,  by  which  the 
testator  directed  the  interest  of  a  sum  of 
6340/.  three  per  cent,  consols,  to  be  paid  by 
weekly  instalments  to  his  only  son  during  his 
life,  and  after  the  death  of  the  son  the  capital 
to  be  sold,  and  the  produce  to  be  paid  to  his 
wife,  "  not  doubting  that  she  would  dispose  of 
the  same  for  the  benefit  of  such  of  his  rela- 
tions as  stood  in  need  of  it."  The  widow  of 
the  testator  died  in  1823,  having  made  a  will, 
by  which,  however,  she  made  no  disposition  of 
the  stock  in  question,  but  left  the  plaintiffs  her 
residuary  legatees.  The  testator's  son  died  in 
1819,  having  made  a  will,  by  which  he  left  his 


Court  of  HCnp/i*  8tttc$. 
[Before  the  four  Judges.] 

ATTORNEY. — AN8WEB1NG   MATTBR8  IN  AN  AF- 
DAVIT.— BARRISTER. 

The  Court  will  not  allow  any  other  person 
than  a  barrister  to  apply  for  the  purpose  of 
compelling  an  attorney  to  answer  tie  mat- 
ters in  an  affidavit. 

Mr.  Pitt  applied  in  person  to  the  full  Court 
for  a  rule  to  show  cause  why  certain  attoi  neys, 
whose  names  he  mentioned,  should  not  be  re- 
quired to  answer  certain  matters  contained  in 
an  affidavit  made  by  Mr.  Pitt. 

Denman,  C.  J.  said,  that  as  this  application 
was  in  the  nature  of  a  criminal  information, 
it  must  be  made  by  a  gentleman  at  the  bar,  in 
order  to  obtain  his  sanction  of  the  propriety 
of  the  application.  The  only  case  in  which 
such  an  application  had  been  allowed  to  be 
made  in  person,  was  where  a  party  demanded 
protection  against  an  attorney,  who  appeared 
to  have  been  guilty  of  great  misconduct. 
There  the  Court  thought  it  right  that  the  at- 
torney should  answer  the  matters  stated  in 
the  affidavit  of  the  applicant. 

Rule  refused.— E*  parte  Pitt,  H.  T,  1834, 
K.  d.  F.  J . 


^ 
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Hino/i*  Botcg  practice  Court 

DECLARATION.  —PLEA.— WAIVER. 

Where  a  defendant  is  entitled  to  a  longer 
time  to  plead  in  than  ie  allowed  by  the 
rule*  of  the  Court. 

On  shewing  cause  against  a  rale  for  setting 
aside  an  interlocutory  judgment  for  irregula- 
rity, it  appeared,  that  the  declaration  had  been 
delivered  on  the  6th  of  August,  indorsed  to 
plead  in  eight  days,  although  the  defendant 


expire 

the  10th  of  August,  and  by  12  Reg.  Gen.  M. 
T.  3  W.  4,  it  is  ordered  •«  that  in  case  the  time 
for  pleading  to  any  declaration,  or  for  answer- 
ing any  pleadings,  shall  not  have  expired  Ike- 
fore  the  1 0th  day  of  August  in  any  year,  the 
party  called  upon  to  plead,  reply,  &c.  shall 
have  the  same  number  of  days  tor  that  pur- 
pose after  the  24th  day  of  October,  as  if  the 
declaration  or  preceding  pleading  had  been 
delivered  or  filed  on  the  24th  of  October ;  but 
in  such  cases,  it  shall  not  be  necessary  to  have 
a  second  rule  to  plead,  reply,  &c." 

In  support  of  the  rule  it  was  contended, 
that  although  by  the  practice  of  the  Court  the 
defendant  was  not  entitled  to  more  than  four 
days,  yet  as  the  plaintiff  had  thought  proper  to 
give  the  defendant  eight  days,  the  time  for 
pleading  did  not  expire  before  the  10th  of 
August.  The  plaintiff,  however,  signed  judg- 
ment on  the  30th  October,  instead  of  waiting 
till  the  2d  of  November,  which  was  the  ear- 
liest day  on  which  he  could  properly  sign  judg- 
ment.   The  judgment  therefore  was  irregular. 

(Attledale,  J. — Though  four  days  are  suffi- 
cient time  for  pleading  according  to  the  prac- 
tice of  the  Court,  yet  as  the  plaintiff  has 
thought  proper  to  give  the  defendant  eight 
days  by  his  indorsing  it  on  the  declaration,  he 
is  bound  by  that  indorsement.  The  judgment 
was  therefore  signed  too  soon. 

Rule  absolute.— Sulnmonson  and  another  v. 
Parker  and  another,  M.  T.  1833.— K.  B.  P.  C. 

BAIL. — PRISONER. — TIME   FOR  JUSTIFICA- 
TION. 

.  in  what  case  it  is  necessary  to  obtain  further 
time  for  justifying  Ml  for  a  prisoner, 
where  the  Ml  of  whom  notice  has  origi- 
nally been  given  do  not  justify, 

1  One  of  the  bail,  of  whom  notice  had  been 
given  for  a  prisoner,  after  a  successful  oppo- 
sition, was  rejected. 

Time  was  required  to  justify  another  in  his 
stead.    The  other  bail  justified. 

Par  he,  J.,  after  conferring  with  the  officer 
of  the  Court,  o!*served,  that  as  one  of  the  bail 
here  had  justified,  the  defendant  being  a  pri- 
soner, it  was  necessary  that  time  should  be  of>- 
tained  to  justify  another  instead  of  the  one  re- 
j  ected.  If  neither  had  j  ustified,  the  case  would 
have  been  different. 

Time  granted.— Fby'e  Ml,  H.  T.  1834. 
K.  B.  P.  C. 


NOTES  OF  THE  WEEK. 


House  of  Lords, 

FOR   SECOND    RBADINO. 

Title  of  the  BUI.  Brought  in  by— 

English  and  Irish  Judff-    Lord  Wynferd. 
ments. 


House  of  Commons. 

BILLS   TO    BE    BROUGHT    IK. 

Title  of  the  Bill.      By  whom  brought  in. 

Abolishing  Imprison*    Sir  John  Campbell, 
ment  for  Debt.  the  Attorney  Ge- 

The  better  Execution      neraL 
of  Wills. 

These  Bills  are  still  suspended  until  the 
return  of  the  new  Attorney  General  to  Par- 
liament. 

Registration  of  Births,     Mr.  Brougham. 

Marriages,  and 

Deaths. 
Recovery  of  Lands  and    Mr.  Aglionby. 

Tenements. 
County  Registration  of    Mr.  Caley. 

Deeds. 
Dissenters'  Marriages.     Lord  John  RusselL 
Prisoners'  Counsel.  Mr.  Ewart. 

Justices  of  the  Peace.      Lord  Howick. 
Parish  Apprentices.  Sir  O.  Mosley. 

Law  of  libel.  Sir  F.  Vincent 

General    Register    of    Mr.  Brougham. 

Deeds. 
Amendment  of  Law  of    Mr  Ward. 

Sewers. 
Repeal  of  Punishment    Mr.  Ewart. 

of  Hanging  in  Chains. 
Government    of    Pa-     Colonel  Evans. 

rishes. 


BILL8  WAITING  FOB  SECOND  BRAD  I  NO. 

_  •  »  _  . 

County  Coroners.  Mr.  Cripps. 

Liberty  of  the  Press.  Mr.  O'Connell. 

Highways.  Mr.  Shaw  Lefevre. 

Forfeiture   of   Felons'  Mr,  Rotch* 
Property. 


IN  COMMITTEE. 

Investment  of  Bank-      Mr.  Broughanu 

ruptcy  Funds. 
Illegal  Securities.  Mr.  Rolfe. 
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HEW   RULES   OK   PLEADING. 

We  noticed  at  p.  303,  that  the  intended 
New  Rules  on  Heading  were  laid  before 
the  House  of  Common*  on  Tuesday  the  4th 
of  February,  and  before  the  Lords  on  the 
5th.  The  six  weeks,  under  the  statute, 
will  therefore  expire  on  Wednesday  the 
19th  instant.  The  Rules,  however,  will  not 
come  into  operation  until  the  first  day  of 
Easter  term ;  and  their  effect  will  be  felt 
chiefly  in  such  special  actions  as,  being 
commenced  in  Easter  term,  may  come  on 
for  trial  after  Trinity  term  and  at  the  sum- 
mer assizes. 

We  also  observed,  at  p.  318,  that  Mr. 
C.  Buller  had  given  notice  of  a  motion 
for  a  Select  Committee  of  the  House  of 
Commons  to  examine  and  report  on  the 
Regulations;  but  it  does  not  appear  that 
the  notice  was  acted  upon.  We  have, 
however,  heard  of  various  objections  and 
difficulties  in  the  anticipated  working  of  the 
Rules;  and  it  was  said  that  the  Judges 
themselves  intended  to  modify  them  in  some 
respects.  We  believe  that  most  of  the 
alterations  to  be  effected  by  the  Rules  will 
be  decidedly  beneficial,  such  as  the  regu- 
lations respecting  dates,  venue,  continu- 
ances, warrants  of  attorney,  commence- 
ments and  conclusions  of  declarations  and 
pleas,  protestations,  traverses,  demurrers, 
entries  on  the  roll,  payment  of  money  into 
Court,  non-joinder,  the  character  in  which 
the  parties  sue  or  are  sued,  &c. 

Rut  it  is  much  questioned  in  the  profession, 
we  understand,  whether  the  5th  Rule  will  be 
beneficial,  which  provides  that  "several  counts 
shall  not  be  allowed  unless  a  distinct  subject- 
matter  of  complaint  is  intended  to  be  es- 
tablished in  respect  of  each ;"  and  the  same 
restriction,  is  made  to  several  pleas.     On 
the  bringing  in  of  the  Law  Amendment 
Bill,  we  stated  those  portions  of  the  Com- 
mon Law  Commissioners'  Second  Report 
on  which  the  enactment  as  to  pleading  was 
founded.    See  Vol.  5,  p.  389 ;  and  parti- 
cularly as  to  variances  between  the  plead- 
ings and  evidence,  vol.  5,  pp.  478,  489. 
We  question  whether  this  fifth  Rule,  with 
the  sixth  and  seventh  (which  are  obviously 
intended  to  enforce  it  by  inflicting  heavy 
costs  in  case  of  infringement),  will  work 
well.     The  danger  is,  that  in  many  cases  it 
will  occasion  collaterally  more  expense  than 
it  is  intended  directly  to  save.     We  shall 
probably  revert  to  the  subject  in  an  early 
number. 


IMPRISONMENT   *0R   DEBT. 

• 

Amongst  the  abstracts  of  the  petitions  to 
the  House  of  Commons,  appears  one  by  a 
Mr.  Joseph  Townsend  Holman,  of  No.  4, 
South  Square,  Gray's  Inn,  in  which  it  is 
stated,  "  that  the  abolition  of  Imprisonment 
for  Debt,  without  accompanying  such  abo- 
lition with  strong  coercive  measures  that 
shall  grapple  with  the  Leviathans  of  Fraud, 
would  be  like  placing  in  mockery  a  light- 
ning conductor  to  stay  the  thunderbolts ;" 
and  he  prays  the  House,  before  they  alter 
or  add  to  any  law  interfering  with  creditors 
and  debtors,  to  take  into  consideration  his 
petition. 

LOCAL   COURTS. 

We  noticed  a  short  time  ago  that  there 
was  one  petition  in  favor  of  Local  Courts ; 
and  on  looking  over  the  Journals,  find  that 
it  was  presented  by  one  John  Cook,  who 
refers  to  certain  Chancery  suits  in  which  he 
has  been  engaged,  and  prays  for  the  esta- 
blishment of  Local  Courts  throughout  the 
United  Kingdom,  and  that  Masters  in 
Chancery  and  Magistrates,  or  certain  other 
persons,  may  be  empowered  to  give  opinions 
on  wills  to  persons  unacquainted  with  the 
law.  He  further  prays  for  the  abolition  of 
the  Vice  Chancellor's  Court. 

No  other  petition  has  yet  made  its  ap- 
pearance. 


ANSWERS  TO  QUERIES. 


X,xfc  of  lanftlortantt  {Tenant 

DISTRESS. — BOOKS.      P.  336. 

Under  the  head  of  exemptions  from  distress 
for  rent,  are  expressly  described  "  the  /took* 
of  a  scholar:9  3  Bl.  Com.  9,  Christian's 
edit. ;  Burn's  Justice,  tit.  Distress;  Woodfall, 
310,  6th  edit.  There  can  be  no  doubt,  that 
as  such,  the  books  of  the  attorney's  clerk  are 
privileged;  and  following  those  authorities, 
though  not  in  actual  use,  they  ought  not  to 
have  been  seized,  whilst  any  other  sufficient  dis- 
tress could  be  found  on  thv  premises. 

But  the  doctrine,  on  this  point,  laid  down  by 
Chitty,  in  his  General  Practice,  narrows  con* 
siderablv  the  previous  limits  of  exception : 
that  author  states,  Vol.  I.  p.  662,  that  imple- 
ments of  trade,  when  not  in  actual  use,  may  be 
taken,  although  there  be  other  sufficient  pro* 
perty.  Citing  Frntun  v.  Logan,  and  Gorton  v. 
Falhner,  4  T.  R.  565. 

A*  o.  A. 


COPYHOLDS. — P..  336. 

Your  correspondent  Amicus  appears  to  have 
forgotten,  that  until  admittance  the  purchaser 
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or  devisee  cannot  himself  surrender  or  devise 
the  tenement ;  nor,  if  he  should  by  accident 
be  allowed  to  make  a  surrender,  will  that  be 
construed  into  an  admittance  by  implication, 
so  as  to  give  validity  to  his  act.  Roe  v.  Hicks, 
2  Wils.  13;  Doev.  Vernon  J  East,  8;  Dwv, 
Toficld,  11  East,  246.  Upon  the  admittance 
of  Frances  R.,  a  fine  would  have  been  payable, 
admittance  being  as  necessary  for  the  comple- 
tion of  the  alienation  by  will,  as  of  that  which 
is  made  by  mere  surrender.  1  Lord  Ray- 
mond, 735;  1  Bac.  Ab.  480.  Supposing 
Frances  R.  to  have  been  regularly  admitted, 
her  devisee  would  also  be  liable  to  a  fine  upon 
the  alienation  to  himself.  Dalton  v.  Ham- 
mond,  Cro.  Eliz.  779;  and  a  refusal  to  pay 
such  fine,  would  be  a  forfeiture  of  the  copy- 
hold. Gilb.  Ten.  225. 

J.  C.  W.  D. 


tlTLE   DEEDS.— COVENANTS    TO    PRODUCE. 

P.  128. 

A  Court  of  Equity  never  compels  a  pur- 
chaser to  take  an  estate  without  the  title  deeds, 
unless  he  has  a  covenant  to  produce  them ;  and 
a  right  in  equity  to  compel  their  production, 
would  be  no  answer.  Barclay  v.  St  event,  1 
Sim.  &  Stu.  44y.  A.  ZJ.'s  present  title  is  cer- 
tainly far  from  marketable.  His  only  way  to 
remedy  the  defect,  I  think,  will  be,  to  nle  a 
bill  praying  relief,  grounded  on  his  covenant 
for  farther  assurance.  See  Fain  v.  Ayers,  2 
Sim.  &  Stu.  533 ;  in  which  it  was  held,  that 
where  a  vendor  retains  the  title  deeds,  and  co- 
venants lor  further  assurance,  the  purchaser 
has  thereupon  an  equity  to  compel  him  to  enter 
into  a  covenant  for  their  production.  It  may 
be  objected,  that  in  that  case  the  plaintiff  had 
re-sold  the  property ;  but  I  submit,  that  upon 
principle,  it  mates  no  difference  whether  the 
relief  is  prayed  before  or  after  a  re-sale. 

MANCUNIEN8I8. 


QUERIES. 


lam  of  Sttflrrwn*. 

LIEN. 

A.  was  mortgagee  of  premises  in  which  B. 
was  interested  tor  life,  and  in  which  C.  had  an 
ulterior  interest ;  the  mortgage  was  agreed  to 
be  transferred,  38/.  4s.  being  due  thereon  for 
interest.  H.  was  employed  as  the  attorney  to 
make  such  transfer,  and  50/.  was  placed  in  his 
hands  by  B.  to  be  applied  thus  :-—38/.  As.  part 
to  be  paid  to  A.  for  his  interest,  and  the  resi- 
due to  be  retained  in  part  payment  of  his  pro. 
fessional  charges  ;  for  the  remainder  of  which 
it  was  agreed  he  was  to  look  to  C.  for  pay- 
ment.   //.  drew  the  transfer  for  a  sum  suffi- 


cient to  cover  both  principal  and  interest,  and 
retained  the  whole  50/.  to  pay  his  bill.  What 
proceedings  would  it  be  most  advisable  to 
adopt  for  this  breach  of  agreement,  and  who 
are  the  proper  parties  to  institute  such  pro- 
ceedings ?  Anon. 

ATTORNEY.— CHANGE  OF  MAMS. 

w 

Can  an  attorney  legally  take  out  a  certifi- 
cate and  practise  in  a  name  partially  varying 
from  that  by  which  he  was  admitted  ?  as  for 
example,  presuming  his  name  to  appear  on  the 
roll  of  attorneys  as  William  Henry  Cromwells, 
is  he  at  liberty  afterwards  to  assume  the  name 
of  William  Henry  Cromwell,  thereby  omitting 
the  final  letter  of  his  surname,  without  sub- 
jecting himself  to  the  penalty  imposed  on  un- 
qualified persons  acting  as  attorneys?  And 
could  he  maintain  any  action  against  a  client 
for  his  bill  of  costs  in  such  altered  or  assumed 
name,  without  giving  evidence  that  he  was  the 
identical  person  who  was  enrolled  by  a  dif- 
ferent name? 

Enquirer. 


THE  EDITOR'S  LETTER  BOX. 


We  refer  H.  W.  T.  to  several  articles  in 
the  course  of  the  work,  on  the  Study  of  the 
Law. 

The  suggestion  of  J.  W.  shall  be  attended  to. 

G.  P.  P.  states,  that  at  p.  396,  by  mistake 
he  referred  to  cap.  73,  instead  of  123, 4  Geo.  4. 

"  Amicus  Curiae"  may  be  assured  we  shall 
bear  in  miud  the  subject  he  calls  to  our  notice. 

We  thank  X.  A.,  and  shall  be  glad  of  his 
future  communications  occasionally. 

J.  N.  will  observe  that  we  have  attended  to 
his  Letter;  but  the  petition  has  not  been 
printed  at  length. 

We  are  informed  that  G.  C.  Antrobus,  Esq., 
of  Eaton,  is  the  Sheriff  of  Cheshire.  We  cor- 
reeled,  the  published  List  as  to  the  London 
Deputy,  from  the  notice w*  received,  bat  fol- 
lowed the  London  Gazette  in  stating  the-nnmr 
of  the  Sheriff. 

The  Queries  and  Answers  of  J.  C.  W.  D. ; 
"  A  Somersetshire  Attorney  ;"  J.  V.  W.  j 
"  Genus ;"  A.  E.  I. ;  I.  O.  U.,  and  "  Homo," 
have  been  received. 

We  will  inquire  regarding  the  case  of  Ro- 
berts v.  Pilkington,  on  the  return  of  the  re- 
porter from  the  circuit. 

The  communications  we  have  received  on 
the  new  Scale  of  Costs,  shall  be  noticed  next 
week.  We  refer,  in  the  mean  time,  to  an  ar- 
ticle in  the  present  Number  on  the  subject  of 
the  fees  in  question. 

The  Letters  of  T.  A.  and  L.  M .,  will  pro- 
bably be  inserted  in  our  next  Number. 


FURTHER  LIST  OF  SHERIFFS,  &c— Nottihohamsbibb. 


Sheriff. 
Slingsby  Duncombe,  Esq. 


Undershcriff.  London  Deputy  Sheriff. 

Messrs.  Fox  &  Falkner,  Newark;  Messrs.  Bell, Broderick, and 

Acting  Undersheriff,  J.  Brew-  Bell,  Bow  Church  Yard, 
ster,  Esq.,  Nottingham. 


&f>e  itrgal  4&b#cr\)n\ 
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-"  Quod  magU  ad  nos 


Pcrtinet,  et  nescire  malum  est,  agitamus. 


HOKAT. 


ON  THE  PROPRIETY  OF  CONVEY- 
ING  LANDS  TO  USES  TO  BAR 
DOWER. 


A  question  of  considerable  practical  im- 
portance has  arisen  in  the  profession,  on  the 
construction  of  the  14th  section  of  the 
Dower  Act  (3  &  4  W.  4.  c.  105),  and  the 
propriety  of  limiting  real  property  to  what 
are  called  the  usual  uses  to  bar  dower.  It 
has  been  already  touched  upon  in  these 
pages ;  *  and  as  we  have  always  considered 
that  one  great  and  useful  object  of  our  pub- 
lication was  to  afford  a  medium  for  the  dis- 
cussion, and  if  possible,  the  settling  of  ques- 
tions of  this  kind,  we  shall  endeavour  to  put 
our  readers  in  possession  of  the  means  of 
coming  to  a  conclusion  upon  it. 

First  let  us  see  what  was  recommended 
by  the  Real  Property  Commissioners  on  the 
subject,  as  we  shall  in  this  way  learn  at  any 
rate  the  intention  of  the  framers  of  the  act. 
They  will  be  found  to  be  sufficiently  ex- 
plicit. 

"In  order,"  they  say,  "to  defeat  the 
right  of  dower  in  cases  not  within  the  sta- 
tute, and  to  which  the  above  decisions 
would  not  apply,  purchasers  have  long  had 
recourse  to  the  contrivance  of  taking  con- 
veyances of  estates  in  a  very  artificial  form, 
called  a  conveyance  to  uses  to  bar  dower ; 
which,  while  it  confers  the  whole  beneficial 
ownership,  and  an  absolute  dominion  over 
the  legal  estate,  prevents  the  legal  estate 
from  so  vesting  in  the  purchaser  as  to  make 
the  property  subject  to  his  wife's  dower. 
This  ingenious  form  of  conveyance,  which 
was  long  in  being  perfected,  and  is  now 
nearly  universal,  is  found  in  practice  to  be 

•  See  dm/4,  p.  390. 
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attended  with  some  inconveniences,  and 
owing  to  the  mistakes  of  unskilful  practi- 
tioners, it  occasionally  leads  to  serious  mis- 
chiefs;" and  they  propose  enactments  by 
which  "  the  subtle  contrivances  to  which 
they  have  referred  will  become  unneces- 
sary :"  b— that  is  to  say,  a  simple  declaration 
by  the  husband  that  dower  shall  not  attach. 

So  that  it  is  clear  that  one  great  inten- 
tion of  the  framers  of  the  act  was  to  super- 
sede the  necessity  of  inserting  the  clause ; 
and  this  is  further  shewn  by  the  bill  as 
originally  brought  in,  of  which  we  gave  an 
analysis  at  the  time,c  in  which  the  cor- 
responding clause  runs  thus :  "  The  act  not 
to  take  effect  when  the  husband  shall  have 
died,  or  created  a  charge  of  dower,  before  the 
1  st  of  January,  1833 ."  As  passed,  however, 
section  14  runs  thus:  "And  be  it  further 
enacted,  that  this  act  shall  not  extend  to 
the  dower  of  any  widow  who  shall  have 
been  or  shall  be  married  on  or  before  the 
1st  day  of  January,  1834 ;  and  shall  not 
give  to  any  will,  deed,  contract,  engage- 
ment, or  charge,  executed,  entered  into,  or 
created  before  the  said  1st  day  of  January, 
1834,  the  effect  of  defeating  or  prejudicing 
any  right  to  dower." 

The  question  which  has  arisen  on  this 
clause  is,  whether  it  saves  the  rights  of 
women  married  on  or  before  the  1st  of 
January,  1834,  to  dower,  not  only  out  of 
lands  purchased  on  or  before  that  day,  but 
also  to  lands  purchased  after  that  day ;  or 
whether  the  dower  intended  to  be  protected 
by  the  act  must  not  be  a  right  to  dower 
which  has  actually  accrued  on  the  1st  of 
January,  1834.    If  the  former  construction 

b  First  Real  Prop.  Rep.,  printed  2  Monthly 
Record,  p.  367. 
c  See  2  L.  O.  301 . 
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be  correct,  it  will  be  seen,  that  wherever  a 
purchaser  has  married  on  or  before  that 
day,  it  will  still  be  necessary  to  convey  the 
lands  to  the  old  uses  to  bar  dower ;  as  a  sim- 
ple declaration,  according  to  section  6,  will 
not  be  sufficient :  if  the  latter  construction 
be  the  true  one,  although  all  rights  of 
dower  existing  in  lands  actually  conveyed 
before  the  1st  of  January,  1834,  will  be 
protected  by  the  act,  yet  whether  the  pur- 
chaser be  married  or  not,  after  that  time  or 
before  it,  lands  may  now  be  conveyed  to  him 
in  fee,  with  a  declaration  inserted  in  the  same 
or  a  separate  deed  to  bar  his  present  or 
future  wife  of  dower ;  and  it  may  be  said  in 
favour  of  the  latter  construction,  that  it  is 
certainly  in  accordance  with  the  intention 
of  the  framers  of  the  act,  which  we  have 
seen  was  to  dispense  with  the  necessity  of 
limiting  property  to  uses  to  bar  dower,  and 
to  allow  a  simple  declaration  to  be  sufficient, — 
which  intention  will  be  defeated  for  a  very 
considerable  period  if  the  former  construc- 
tion be  correct. 

However  it  is  certain  that  many  gentle- 
men are  of  opinion,  and  act  on  it  in  prac- 
tice, that  women  married  on  or  before  the 
1st  of  January,  1834,  are  entitled  to  dower 
out  of  lands  conveyed  to  their  husbands  for 
an  estate  of  inheritance  after  that  time,  al- 
though a  declaration  of  the  husband  to  the 
contrary  be  inserted  under  section  6  of  the 
act.  We  confess  that  our  impression  is 
against  this  practice.  We  see  nothing  in 
the  words  of  the  section  to  warrant  the 
doubt.  It  is  provided  that  the  act  shall  not 
extend  to  the  "  dower  of  any  widow  who 
shall  have  been  married  on  or  before  the  1st 
of  January,  1834;"  and  it  appears  to  us 
that  this  can  only  apply  to  rights  of  dower 
which  had  actually  accrued  on  or  before 
that  day,  and  that  it  can  never  mean  to  in- 
clude such  rights  as  might  possibly  come  to 
them  at  any  future  time.  If  the  other  con- 
struction is  to  prevail,  the  existing  genera- 
tion will  be  for  the  most  part  deprived  of 
the  benefit  of  the  act ;  and  a  measure  which 
has  been  repeatedly  demanded  by  the  pro- 
fession, and  once  or  twice d  introduced  into 
Parliament  before  it  was  recommended  by 
the  Real  Property  Commissioners,  will  be 
thus  rendered  nugatory.  The  well  known 
remark  of  Lord  Hardwick  on  the  Statute  of 
Uses,6  that  it  was  "  a  statute  made  upon 

d  A  measure  of  this  kind  was  brought  in  by 
the  present  Vice  Chancellor,  when  in  the  House 
of  Commons ;  and  if  we  remember  rightly,  was 
renewed  by  Mr.  Spence. 

«  In  Hopkins  v.  Hopkins,  1  Atk.  691. 


great  consideration,  introduced  in  a  solemn 
and  pompous  manner,  and  by  this  strict  con- 
struction had  had  no  other  effect  than  to 
add  at  most  three  words  to  a  conveyance/' 
will  be  remembered  by  our  readers ;  and 
the  Dower  Act  will  thus  add  to  the  list  of 
legislative  failures,  if  this  doubt  as  to  its 
effect  is  to  be  allowed  to  exist.  We  hope, 
therefore,  that  it  will  be  soon  brought  be- 
fore the  Courts  in  some  shape  in  which  it 
may  be  judicially  settled. 

One  great  difficulty  is,  that  so  long  as  the 
doubt  remains,  and  it  cannot  be  known  in 
which  way  it  will  be  determined,  a  prudent 
practitioner  must  treat  what  we  consi- 
der to  be  the  wrong,  as  the  fight  con- 
struction of  the  act,  and  still  convey 
lands  to  the  old  uses  to  bar  dower,  where  a 
purchaser  has  been  married  on  or  before  the 
1st  of  January/ 1834;  in  this  way  giving 
great  strength  to  the  objection,  as  on  the 
point  coming  on  for  decision  at  a  future 
time,  great  stress  will  be  laid  on  the  circum- 
stance that  the  act  has  in  these  cases  made 
no  change  in  the  practice.  On  the  whole 
we  cannot  but  regret  that  there  are  no  cer- 
tain means  of  having  the  point  settled. 

We  may  observe  that,  independently  of 
the  above  objection,  and  in  cases  where  the 
purchaser  has,  married  after  the  1st  of 
January,  1834,  some  practitioners  consider 
it  to  be  prudent  to  give  him  a  power  of 
appointment  over  the  lands,  and  in  default 
thereof,  to  limit  the  lands  to  him  in  fee. 

J.  t 
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JURYMEN. 

Our  readers  are  perhaps  aware,  that  the  Com- 
mon Law  Commissioners  have  recommended 
the  abolition  of  the  rule  which  requires  the 
unanimity  of  Juries.  See  3  C.  L.  Report, 
printed  in  App.  Monthly  Record,  p.  41.  The 
following  case  goes  to  warrant  the  proposed 
alteration. 

Storks,  Serjt.,  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  in 
an  action  of  assumpsit  on  a  warranty  of  sheep, 
first,  on  the  ground  that  the  verdict  was  against 
evidence;  and,  secondly,  on  affidavits.  By  the 
first  of  these,  it  appeared  that  the  trial  began 
in  the  afternoon  of  Friday  the  23d  of  March, 
and  occupied  the  rest  of  that  and  all  the  fbl- 
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lowing  day;  that  on  Saturday  evening,  at 
eight  o'clock,  the  Jury  retired  from  the  box  to 
consider  their  verdict,  and,  not  agreeing,  were 
shut  up  till  the  following  morning ;  and  that 
about  three  hours  after  they  were  shut  up,  a 
servant  of  J.  A.,  Esq.,  the  foreman,  conveyed 
a  sandwich  to  him  by  stratagem.  The  second 
affidavit  (by  the  plaintiff's  attorney)  stated  the 
deponent's  information  and  belief,  that  about 
tea  o'clock  on  the  Sunday  morning,  the  Jury 
had  an  interview  with  the  Judge,  who  then 
observed  to  them  on  the  subject  of  their  ver- 
dict, "  that  concession  ought  to  be  made  by 
the  minority  to  the  majority;"  shortly  after 
whirh  they  agreed  to  find  for  the  defendant ; 
and  the  deponent  said,  he  was  informed  and 
believed,  that  in  consequence  of  the  Judge's 
explanation,  and  of  exhaustion  for  want  of 
-ictuals,  three  jurymen  whom  he  named  (not 
iocluding  J.  A.)  were  induced,  though  against 
their  own  inclination,  to  yield  up  their  own 
opinion,  and  agree  with  the  rest  or  the  jury  to 
find  fur  the  defendant.  Storks,  Serjt.,  also 
proposed  to  put  in  affidavits  of  two  of  the 
jurymen  to  a  similar  effect  with  the  last. 
[Lord  Tenterden,  C.  J. — I  doubt  whether 
these  are  admissible.]  They  do  not  come 
within  the  decided  cases,  where  jurymen  have 
offered  to  allege  their  own  misconduct ;  and  a 
pound  is  laid  for  receiving  them,  if  the  Court 
be  of  opinion  that  the  verdict  was  against  evi- 
dence. 

Lord  Tenterden,  C.  J. — The  delivery  of  food 
to  the  foreman  might  be  a  ground  for  imposing 
a  fine,  but  it  is  n;>t  a  reason  for  setting  aside 
the  verdict.  It  does  not  appear  that  the  food 
was  supplied  by  a  party  to  the  cause,  nor  on 
which  side  the  juryman  who  received  it  was  at 
the  time  ;  that  one  juryman  only  held  out,  or 
that  the  delivery  of  refreshment  to  the  one  who 
held  out  turned  the  event  of  the  trial.  Unless 
the  affidavits  would  shew  that  the  refreshment 
had  the  effect  of  carrying  the  verdict,  they 
would  not  support  thi  rule.  See  Co.  Litt. 
227  b.  Dune.  Trials  per  Pais,  8th  edit.  24S— 
262. 

Parke,  J. — The  officer  who  attended  the 
jury  may  be  punishable  for  neglect ;  but  it 
would  be  a  fearful  thing  if  verdicts  could  be 
set  aside  on  such  grounds  as  this. 

The  rule,  therefore,  as  to  this  point,  was 
refused ;  but  a  rule  nisi  was  granted  on  two  of 
the  grounds  stated ;  one  of  them  being  the 
alleged  misdirection  of  the  learned  Judge, 
which  was  said  to  have  influenced  a  part  of  the 
jury : — Lord  Tenterden  at  the  same  time  ob- 
serving, that  the  statements  on  this  point  might 
perhaps  go  the  length  of  shewing  that  the  ver- 
dict was  not  that  of  the  whole  jury ;  but  that 
this  would  be  a  very  dangerous  ground  to  act 
upon  in  setting  aside  a  verdict. 

The  report  of  the  learned  Judge  was  now 
read ;  by  which  it  appeared  that  the  expres- 
sions he  had  used  were  different  from  those 
ascribed  to  him. 

KeUp  and  Justin,  in  support  of  the  rule, 
were  stopped  by  the  Court. 

F.  Pollock  and  Storks,  Serjt.,  contra,  ad- 
verted to  the  affidavit  of  the  two  juryuieu; 


contending  (which  was  denied  on  the  other 
side)  that  the  Court,  on  the  former  occasion, 
had  permitted  them  to  be  filed.  [Parke.  J. — 
We  cannot  hear  these  affidavits.].  A  juryman 
is  competent  to  state  on  affidavit  what  passes 
publicly  in  presence  of  the  Court. 

Per  Curiam. — We  cannot  receive  statements 
from  the  jury  to  show  on  what  grounds  they 
acted.  Affidavits  of  Jurymen  may  be  admissible 
to  shew  what  questious  they  put  to  the  Judge, 
(though  that  would  come  better  from  any  other 
source),  or  they  may  be  used  to  supply  the  de- 
fect of  notes  by  counsel ;  but  when  we  have 
the  Judge's  own  statement,  that  is  a  better  au- 
thority. 

The  Court,  therefore,  being  of  opinion  that 
on  the  report  there  appeared  no  misdirection, 
nor  any  ground  for  saying  that  this  was  not  the 
verdict  of  the  whole  jury ;  and  that  on  the 
other  point,  there  was  no  reason  for  disturbing 
the  verdict,  the  rule  was  discharged. 

Everett  v.  Youells,  4  B.  &  Ad.  681 ;  1  N.  & 
M.  530. 


ON  THE  REDUCED  SCALE  OF  COM- 
MON  LAW  COSTS. 


We  have  received  several  letters  and  per- 
sonal communications  on  the  subject  of  the 
reduced  Scale  of  Common  Law  Costs,  most 
of  which  consist  of  objections  thereto ;  and 
we  deem  it  important  to  give  them  publicity, 
in  order  that  they  may  be  answered,  if  an 
answer  can  be  given,  or  that  the  proper 
authorities  may  reconsider  the  subject  and 
modify  the  regulations. 

Before  stating  the  contents  of  the  letters 
which  we  have  received,  we  may  notice 
some  remarks  that  have  reached  us  in  an* 
other  form.  Although  the  scale  of  allow- 
ance is  framed  as  applicable  in  taxations* 
between  party  and  party,  it  must  also  be 
taken  as  the  measure  of  remuneration  from 
the  client  to  the  attorney.  It  is  a  matter 
of  doubt,  therefore,  whether  in  many  of  the 
large  offices  the  class  of  business  in  ques- 
tion will  be  accepted  on  the  terms  imposed. 
If  it  should  be  determined  by  any  consider- 
able number  of  the  most  respectable  practi- 
tioners to  reject  retainers  in  actions  not  ex* 
ceeding  20/.,  the  management  of  such  cases 
will  gradually  fall  into  the  hands  of  the 
needy  and  less  respectable  pact  of  the  pro* 
fesaion,  who  will  thus  be  marked  as  an  in- 
ferior grade ;  and  whilst  many  of  them  will 
no  doubt  be  honest,  though  poor,  the  pro- 
portion of  pettifoggers  will  be  greatly  in- 
creased. This  is  a  prospect  as  much  to.  be 
regretted  for  the  sake  of  the  public,  aa  t£e 
character  of  the  profession.    We  believe 
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that  no  such  determination  will  be  taken  by 
the  solicitors  without  due  consideration,  and 
we  trust  that  on  a  view  of  all  the  interests 
of  their  brethren  at  large,  and  the  evil  con- 
sequence of  breaking  up  the  general  body 
of  attorneys  and  solicitors  into  different 
grades,  the  leading  members  will  be  in- 
duced at  all  events  to  suspend  any  such 
purpose. 

It  will  be  recollected,  as  we  have  often 
heard  pointed  out,  that  if  the  costs  for  re- 
covering a  small  sum  of  money  be  not 
brought  within  a  moderate  and  somewhat 
proportionate  amount,  the  experiment  will 
doubtless  be  tried  of  establishing  Local 
Courts,  with  all  the  evils  which  are  in- 
separable from  them.  True  it  is,  that  the 
changes  which  have  been  already  effected, 
with  some  otheip  in  contemplation,  and  the 
extension  of  the  utility  of  Courts  of  Request, 
and  the  correcting  of  their  defects,  would 
meet  every .  reasonable  expectation  of  the 
community ;  but  still  it  is  apprehended  that 
the  reductions  now  intended  have  become 
necessary,  and  their  supporters  consider  that 
the  profession  in  all  its  branches  (for  the  re- 
duction of  the  salaries  of  the  Judges  is  also 
aimed  at)  must  submit  to  the  spirit  of  the 
times,  "  lest  a  worse  thing  befell  them." 
Our  opinion  is  not  of  this  somewhat  de- 
sponding kind,  but  we  deem  it  necessary  to 
put  before  our  readers  the  result  of  the  ob- 
servations which  are  afloat  in  the  legal  cir- 
cles, and  leave  both  views  open  for  further 
consideration. 

From  the  first  letter  we  select  the  follow- 
ing observations :     *• 

"  I  perceive,  in  page  376  of  your  last  Num- 
ber, the^nevv  scale  of  costs  at  common  law  Tor 
debts  under  20/.,  whereby  it  seems  a  further 
#nd  considerable  reduction  is  to  be  made  in 
the  allowance  of  attorneys'  charges  for  reco- 
very of  debts  under  that  amount. 

"  Although  a  member  of  the  profession  of 
the  Law,  I  cannot  forget  that  I  am  also  a  mem- 
ber of  a  social  community.  In  that  capacity 
I  rejoice  at  every  effort  by  the  Legislature  or 
Judges  to  deal  out  justice  to  the  public  at  a 
cheap  rate.  It  is  their  due.  Whatever  be  the 
motives  which  guide  these  alterations,  I  am 
convinced  that  the  honest  and  respectable  prac- 
titioner will  in  the  end  have  no  cause  to  com- 
plain, even  on  the  side  of  professional  profit. 

"  It  is  just  and  fair  to  the  public  that  actions 
brought  simply  for  the  recovery  of  debts 
should  be  rendered  as  cheap  and  efficacious  as 
possible.  This  is  due  to  the  honest  but  needy 
debtor,  and  it  is  the  right  of  the  aggrieved 
plaintiff.  So  if  the  mechanism  be  rendered 
simple  and  efficacious,  the  costs  allowed  by  the 
new  scale  will  amply,  and  more  than  amply, 
repay  the  attorney  for  his  professional  duties  j 
but  if  in  his  honest  purpose  of  recovering  Ids 


client's  demand,  he  is  still  to  be  thwarted  and 
delayed  by  the  subtleties  in  the  shape  of  lying 
pleas,  sham  demurrers,  and  fraudulent  writs 
of  error,  which  are  at  present  tolerated,  the 
scale  of  costs  Stated  in  your  work  will  be  an 
inadequate,  nay,  a  paltry  recompense  for  his 
time,  skill,  ana  labour.  Resistance  to  an  ac- 
tion, at  the  expense  of  truth  and  honesty,  has 
been  tolerated  to  too  great  an  extent  by  the 
existing  practice.  Debtors  are  of  three  sorts— 
needy  but  honest,  needy  but  dishonest,  not 
needy  and  yet  dishonest.  To  all  these  classes 
a  dilatory  plea,  demurrer,  or  other  subtlety, 
'  are  welcome/esorts  when  pursued  by  actions 
at  law.  The 'general  i88ue  has  lately  been  the 
favourite  mode  of  stopping  an  action.  A  plain- 
tiff, with  the  dread  of  the  Insolvent  Court  be- 
Jbre  his  eyes,  will  stay  his  proceedings  rather 
than  give  the  defendant  an  opportunity  of 
freeing  himself  by  the  Insolvent  Court,  which 
is  a  '  sponge  that  wipes  out  all,  and  costs  him 
nothing.' " 

The  same  writer  makes  several  observa- 
tions on  the  state  of  the  profession  in  va- 
rious particulars,  which  we  do  not  think 
applicable  to  our  present  purpose. 

One  of  our  correspondents,  who  enters 
into  the  detail  of  items  contained  in  the 
schedules,  points  out — 

"  That  the  copy  declaration  to  file  or  deliver, 
and  particular  to  be  attached,  and  the  search 
for  plea,  are  entirely  omitted.  These  are  mat- 
ters absolutely  necessary  to  be  done ;  yet,  ac- 
cording to  the  schedule,  no  charge  is  to  be 
allowed  for  them.* 

"  The  charge  for  summons  for  trial,  in 
Schedule  2,  is  put  down  at  U.  The  charge  at 
the  Judge's  chambers  for  such  summons,  in 
November  last,  was  2«.  This  schedule  im- 
plies that  only  one  summons  is  necessary  in 
practice.  We  generally  find  two 'requisite, 
and  an  affidavit  of  attendance,  before  the  order 
can  be  obtained.  Not  the  slightest  notice  is 
taken  of  this  affidavit.  The  charge  for  affida- 
vit of  increased  costs  is  very  low,  when  it  is  con- 
sidered that  hardly  one  in  twenty  is  under  six 
folios ;  that  it  has  to  be  drawn  from  an  exami- 
nation of  the  whole  of  the  proceedings  in  the 
suit,  and  then  copied,  ana  an  attendance  as 
frequently  of  two  persons  as  one,  and  the  fee 
on  administration  of  the  oath  paid. 

"  Schedule  3.  does  not  include  any  allowance 
for  placita  and  jurats,  and  only  allows  3#.  4rf. 
for  attending  taxing,  when  in  four-fifths  of  the 
causes  taxed  after  trial,  upwards  of  an  boor  is 
spent  in  attending  the  taxation,  besides  the 
necessity  of  previously  attending  to  set  it  down 
for  that  purpose. 

"  And  now,  to  mark  the  injustice  of  the 
whole  of  these  schedules,  the  fees  of  the  at- 
torney, the  working  and  responsible  party  in 
the  suit,  are  lowered,  but  the  fees  of  those  in 
the  several  public  offices,  whose  duty  is  ex- 

*  This  is  incorrect,  except  as  to  the  search 
for  plea.    Ed. 
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tremcly  light,  and  who  incur  very  trifling  if 
any  responsibility,  are  maintained.  If  the 
Judges  and  those  in  authority  are  determined 
to  reduce  law  charges,  why  do  they  make  the 
distinction,  they  have  in  these  schedules  ?  Is 
it  that  it  would  affect  any  patent  officers  ?  In 
two  instances  in  the  schedules  they  have  made 
redactions,  and  fixed  sums,  viz.  the  charge  for 
summons  for  trial  from  2s.  to  1*.,  and  the 
Master's  fee  on  taxing  costs  o/  writs  of  trial ; 
and  if  the  Judges  feel  competent  to  reduce  the 
sum  an  attorney  is  entitled  to,  surely  their 
power  will  also  be  sufficient  to  fix  the  fees  of 
the  other  officers  of  the  Court  at  an  equally 
reduced  ratio." 

Another  correspondent  pursues  part  of 
the  same  topics  as  the  last,  and  adds  some 
others : 

"  Seeing  the  schedule  of  fees  about  to  be 
imposed  on  the  profession,  contained  in  your 
last  Number,  and  which  you  state  will  take 
effect  from  the  15th  instant,  I  am  induced  to- 
trouble  you  with  a  few  remarks.  It^has  stqick 
me  as  most  rejnarkable,  that  in  all  the  altera- 
tions lately  mSde  to  affect  tne  expense  of  a 
suit  at  law,  the  Court  fees,  and  all  the  fees 
payable  at  the  public  offices,  remain  the  same, 
with  some  trifling  exceptions.  Is  it  not  also 
extraordinary  that  the  fee  for  issuing  a  writ 
into  Middlesex  should  have  been  raised  from 
6d.  or  9d.  to  3#.  \d.,  by  Lord  Tenterden's  Act, 
and  thereby  imposing  an  additional  expanse  on 
the  suitor  ?  I  observe  in  the  schedule,  that 
10#.  is  to  be  henceforth  charged  for  a  writ  in- 
stead of  12*. ;  but  nothing  is  said  about  re- 
ducing the  fees  paid  on  issuing  the  same.  If 
several  of  the  useless  fees  payable  at  the  offices 
and  in  Court  were  got  rid  of,  there  would  be 
no  necessity  for  the  Judges  paring  down  the 
attorneys'  charge  for  a  letter  from  3s.  6*1.  to 
2s. 9  ana  so  on.  I  cannot  conclude  without 
remarking  on  the  apathy  with  which  the  pro- 
fession stand  by  and  see  the  profits  of  their 
business  from  tune  to  time  taken  front  them, 
without  making  an  effort  .to  get  rid  of  the 
odious  impost  of  certificate  duty,  to  which 
they  alone,  of  all  other  professions,  are  liable." 

We  condlude,  for  the  present,  with  the 
following  letter : 

"  The  mere  cursory  observer,  unaided  by  a 
practiced  eye,  will  soon  perceive,  upon  refer- 
ence to  the' scale  of  costs  contained  in  your 
last  Number,  that  the  "  besom  of  destruction" 
lias  not  been  directed  against  the  glaring  evils 
of  common  law  proceedings ;  the  pruning 
knife  of  reform  has  left  untouched  the  ex- 
crescences, and  instead  of  aiming  at  the  root 
of  the  malady,  has  contented  itself  with  lopping 
the  branches.  The  weight  which  always  has 
been  the  greatest  burden  to  suitors,  is  that 
which  arises  from  the  fees  of  public  officers 
and  Court  Tees :  these  are  left  untouched.  I 
i>eg  to  submit  to  you  the  following  scale  of 
payments  made  by  the  practitioner. 

"  The  costs  of  a  cause  tried  before  a  Judge, 
at  nisi  prius  under  the  new  scale,  amount  to 
18/.  10*.,  and  the  payments  put  of  pocket  as 
follows,  viz. 


£  #.  d. 

Signing  and  sealing  writ  .  .031 
Rule  to  plead  .        .        .006 

Signing  and  sealing  subpoena  .019 
Sealing  venire  and  distringas  .016 
Returning  venire  .  .020 

Ditto     distringas  .    0  14    0 

Fee  to  counsel  .246 

Setting  down  cause       .  .0170 

Court  fees 3  18    0 

Oath  and  filing  affidavit  of  increase    0    3    0 

Paid  taxing 0    5    0 

Entries 0  10    0 

Parchment 0    3    0 
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SELECTIONS 
FROM  CORRESPONDENCE. 


No.  XLVIII. 


DOWER  ACT. — LIMITATIOWCLAU8KS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
My  attention  having  been  drawn  to  the  Se- 
lections from  Correspondence  contained  in 
your  Journal  of  the  8th  instant,  wherein  some 
observations  are  made  by  W.  B.  on  a  note  to 
the  6th  section  of  the  Dower  Act,  I  beg  to 
state  that  such  note  has  reference  to  the  com- 
mencement of  the  act,  as  will  be  seen  from  the 
note  on  the  last  section,  wherein  it  is  submit- 
ted that  the  modes  of  barring  dower  prescribed 
by  the  act  cannot  be  resorted  to  against  widows 
who  had  married  on  or  before  the  1st  of  Janu- 
ary, 1834.  I  beg  to  add,  I  fully  agree  with 
Mr.  Hayes,  that  the  dower  limitation  must  be 
resorted  to  on  purchases  by  husbands  married 
previously  to  the  1st  of  January,  1834 ;  and 
that  I  have  reason  to  !>e!ieve  this  to  be  the  con- 
struction put  upon  the  last  section  by  the  Com- 
missioners. Tne  above  statement  will  in  effect 
answer  W.  B.'s  inquiry. 
I  remain.  Sir, 

Your  obedient  servant, 

H.  Stalman.* 
New  Square,  Lincoln's  Inn, 
March  14,  1834. 


DOWER  ACT. — LIMITATION  CLAUSES. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
In  answer  to  the  remarks  of  your  correspon- 
dent VV..B.,  upon 'the  subject  of  Xhe  Dower 
Act,, (p.  390,)  I  think  that  he  will  find  the  plan 
suggested  by  Mr.  Hayes,  is  not  only  the  safest, 
but, also  the  more  correct  one,  not  only  in 
those  cases  where  the  purchaser  was  married 
before  the  31st  of  December,  but  also  where 
such  was  not  the  fact.  For  even  where  the 
purchaser  was  not  then  married,  the  insertion 
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of  the  usual  uses  to  bar  dower  can  do  no  barm, 
and  they  may  he  of  very  great  service,  inas- 
m  jch  as  they  may  preclude  any  future  enquiry 
into  the  fact,  whether  the  purchaser  w*s  mar- 
ried or  not.  I  consider  that  when  the  deed 
has  been  dated  after  the  31st  of  Dec.  1833, 
and  no  uses  to  bar  dower  have  beeu  inserted, 
it  is  the  duty  of  a  future  purchaser's  adviser  to 
require  some  evidence  to  shew  that  the  party 
was  not  then  married.  Now  if  uses  to  bar 
dower  were  inserted,  it  would  remove  this  dif- 
ficulty. F.  A. 


ABOLITION  OF  LOCAL  ECCLESIASTICAL 

C0UET8. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 

I  beg  to  express  a  hope  that  your  attention 
will  soon  be  directed  to  the  project  of  the 
Ecclesiastical  Commissioners,  for  abolishing  all 
Local  Testamentary  Courts  of  every  descrip- 
tion, and  concentrating  all  the  business  of 
probates  and  administrations  at  Doctors'  Com- 
mons. The  opponents  of  the  proposed  plan 
seem  to  imagine  that  the  fact  of  several  or  the 
Commissioners  being  connected  with  the  Pre- 
rogative Court,  which  they  seek  to  aggrandize 
in  so  unprecedented  a  degree,  may  possibly 
(however  unconsciously  to  themselves)  have  in 
some  measure  influenced  their  judgments  in 
coming  to  this  decision.  The  Registrars  of 
the  country  Courts  are  naturally  exceedingly 
averse  to  such  a  measure ;  and  at  anv  rate,  as 
it  appears  to  me,  the  question  whether  those 
Courts  should  be  reformed,  or  should  be  alto- 
gether abolished,  is  one  of  considerable  im- 
portance to  the  interests  of  the  country. 

It  is  certainly  rather  singular,  that  while  the 
reformers  of  the-  Common  Law  advocate  the 
bringing  home  of  justice  to  every  man's  door, 
those  of  the  Ecclesiastical  Law  should  propose 
a  measure  of  a  direct  contrary  tendency,  the 
obvious  effect  of  which  would  be  a  prodigious 
increase  of  expense  and  inconvenience  to  those 
who  live  in  the  more  distant  counties  owing 
to  the  removal  of  the  present  local  establish- 
ments. The  love  of  change,  one  would  ima- 
gine, must  be  the  principal  motive  for  such 
new  and  untried  schemes,  in  the  place  of  ex- 
perienced officers  and  measures  that  have  stood 
the  test  of  ages.  And  had  the  original  institu- 
tions of  the  kingdom  required  all  wills  to  be 
proved  in  the  Metropolitan  Court,  the  increas- 
ing demands  of  the  country,  arising  out  of  an 
extended  commerce,  and  of  the  more  general 
distribution  of  property,  would  have  called  so 
loudly  for  the  establishment  *>f  local  jurisdic- 
tions, that  the  Commissioners  themselves 
would  probably  have  been  the  first  to  propose 
their  adoption. 

L.M, 


NEW  BILLS  IN  PARLIAMENT. 


DIHSEXTEKS'  MAIS4AGE6. 

This  is  intituled  a  Bill  "  for  granting  relief 
in  relation  to  the  Celebration  of  Marriages  to 
certain  Persons  dissenting  from  the  United 
Church  of  England  and  Ireland."  The  pre- 
amble recites  the  expediency  of  making  pro- 
vision for  the  marriages  of  dissenters  who  may 
entertain  conscientious  objections  to  the  office 
of  matrimony  in  the  Book  of  Common  Prayer. 
The  proposed  enactments  are  as  follow : 

1.  Persons  whose  banns  have  been  published 
in  any  church  or  chapel,  tnay  apply  to  the  offi- 
ciating minister  for  a  certificate  of  publication, 
and  the  minister  U*o  deliver  a  certificate. 

2.  A  memorandum  to  be  made  in  the  regis- 
ter of  basms,  of  having  granted  such  certi- 
ficate. 

3.  Dissenters'  marriages  may  be  solemnized 
by  license ;  the  form  of  which,  and  of  the  affi- 
davit, are  given  in  the  bill. 

4.  Persons  whose  banns  have  been  published, 
and  who  have  obtained  a  certificate,  or  who 
have  obtained  a  license,  mav  be  married  in  an? 
dissenting  chapel,  if  licensed  for  the  solemni- 
zation of  marriages. 

5.  Minors  not  to  be  married  without  consent; 
and  the  publication  of  banns  to  be  void  if  the 
parent  or  guardian  declare  in  the  chapel  their 
dissent. 

6.  A  republication  of  banns  to  be  necessary 
if  the  marriage  be  not  solemnized  within  three 
months  after  the  certificate.  And  a  new  li- 
cense must  be  obtaiued  if  the  marriage  be  not 
solemnized  within  three  months. 

7.  Dissenting  chapels,  &c.  may  be  licensed 
to  solemnize  marriages  on  the  application  of 
twenty  resident  householders  to  Justices  in 
Sessions. 

8.  Extra  parochial  places  to  be  within  the 
next  adjoining  parish  or  chapeky  for  the  pur- 
poses of  the  act. 

9.  A  memorandum  of  granting  a  license  to 
be  made  by  the  Clerk  of  the  Peace. 

10.  Notice  of  license  for  solemnization  to 
be  placed  in  some  conspicuous  part  of  the 
chapel. 

11.  When  any  chapel  shall  cease  to  be  f re- 
quented,  the  license  to  determine,  and  the  Re- 
gister Book  to  be  transmitted  to  the  Registrar 
of  the  diocese. 

12.  Any  minister  of  a  dissenting  congrega- 
tion may  celebrate  marriages  in  a  licenced 
chapel.  Notice  of  the  intended  solemuization 
must  be  given  in  the  licensed  dissenters'  cha- 
pel, &c,  on  three  preceding  Sundays.  ^  The 
marriage  to  take  place  between  8  and  12  in  the 
forenoon. 

13.  The  marriage  must  be  attested  by  two 
witnesses.  An  entry  of  the  marriage  to  be 
made  in  a  Register  Book,  of  which  a  form  of 
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entry  is  given  in  the  bill,  and  a  duplicate 
thereof  is  to  he  made. 

14.  Proof  of  the  actual  residence  of  parties 
not  to  be  necessary  to  the  validity  of  a  mar- 
riage, whether  by  banns  or  by  license. 

15.  The  form  of  Register  Book  is  set  forth 
in  the  hill. 

16.  Dissenting  minister  to  have  the  custody 
of  the  Register  Book  of  Marriages,  &c. 

17.  Duplicates  of  all  entries  in  the  Register 
Book  of  Marriages  to  be  transmitted  by  dis- 
senting ministers  at  the  end  of  every  three 
months  to  the  Registrar  of  the  diocese.' 

18.  The  Registrar  of  the  diocese  to  deposit 
the  transmitted  duplicates  of  entries  within  the 
registry  of  the  diocese.  Transmitted  dupli- 
cates to  be  open  for  inspection.  Fee  for  in- 
spection and  taking  copy,  one  shilling. 

19.  Inserting  any  false  entry  in  any  register 
of  marriages ;  forging  or  altering  any  such 
entry ;  uttering  any  false  or  forged  entry ; 
destroying,  &c.  the  register ;  forging  any  cer- 
tificate, &c.t  felony.  Punishment— transpor- 
tation for  life,  &c. 

20.  Inserting  in  any  duplicate  of  entry  of 
marriage  transmitted  to  Registrar  any  false* 
entry,  or  forging  or  verifying  any  duplicate  of 
entry,  &c,  knowing  it  to  be  false,  felpny. 
Punishment — transportation  for  seven  years, 
&c. 

21.  Dissenting  minister,  &c.  not  liable  to 
penalty  for  correcting  accidental  errors  in  the 
mode  prescribed.  Corrections  made  in  Re* 
gister  Book  to  be  also  made  in  transmitted 
duplicates  of  entries. 

22.  Persons  unduly  solemnizing  marriage 
in  the  manner  herein  mentioned,  guilty. .  of 
felony.  Punishment — transportation.  Limi- 
tation of  prosecutions  to  three  years. 

23.  Marriages  solemnized  in  unlicensed  cha- 
pels, &c,  or  without  due  publication  of  banns, 
&c,  void. 

24.  The  act  not  to  extend  to  marriages  of 
the  Royal  Family. 

25.  Nor  to  Quakers,  nor  persons  professing 
the  J  ewish  religion. 

26.  The  act  to  extend  to  England  only. 


There  are  several  Forms  in  the  Schedule 
to  the  act :  the  following,  which  we  have  se- 
lected* may  be  usefully  laid  before  our 
readers : — 

No.  I. — Declaration  to  be  made  by  Party 
applying  for  a  Certificate  of  the  Pub- 
lication  of  Banns. 

I,  A.  B.,  of  the  parish  [or,  8fc.  as  the  case 
may  be,]  of  ,  in  the  county  of 

,  being  a  Dissenter  from  the  United 
Church  of  England  and  Ireland,  do  hereby 
declare,  on  the  part  of  myself  and  of  C.  D., 
of  the  parish  [err,  Sfc,  at  the  case  may  be,] 
of  ,  in  the  county  of  ,  that 

we  the  said  A.  B.  and  C.  D.  are  desirous  of 
having  a  marriage  solemnized  between  us. 


in  a  chapel  [or,  place  of  religious  worship,] 
within  the  parish  [or,  fyc,  as  the  case  may 
be],  of  ,  in  the  county  of  , 

frequented  by  persons  dissenting  from  the 
United  Church  of  England  and  Ireland,  and 
which  said  chapel  [or,  place  of  worship,]  is 
licensed  according  to  law  for  the  solemniza- 
tion of  marriages. 

(Signed)  A.  B.  of  the  parish  [or, 
as  the  case  may  be,"]  of 
[Addition    of  the  party    applying, 
at,  Yeoman,  tire,  as  the  case  may 
be.] 

No.  V. — Affidavit  to  be  made  prior  to  ob- 
taining License  of  Marriage. 

London  Diocese  [or,  Sfc.  as  the 

case  may  be,]  183  . 

Appeared  personally,  ^       ,  and 

prayed  a  license  for  the  solemnization  of 

matrimony  in  the  chapel  [or,  Sfc,  as  the  case 

may  be,]  of  ,  in  the  county  of 

,  between  and  , 

and  made  oath  that  believeth  that 

there  is  no  impediment  of  kindred  or  alli- 
ance, or  of  any  other  lawful  cau&e,  nor  any 
suit  commenced  in  any  Ecclesiastical  Court, 
to  bar  or  hinder  the  proceedings  of  the  said 
matrimony,  according  to  the  tenor  of  such 
license.    And  further  make  oath,  that 

hath  had         usual  place  of  abode 
within  the  said  diocese  of  ,  [or,  fyc, 

naming  the  local  jurisdiction  of  the  person 
granting  the  license,  as  the  case  may  be,]  for 
the  space  of  fifteen  days  last  past.  Sworn 
before  me, 

No.  VI. — Application  for   a  License  to 
solemnize  Marriages. 

We,  the  undersigned  A.  B.,  C.  />.,  E.  F., 
&c,  &c.  &c.  being  resident  householders 
within  the  paruh  [vr,  Sfc,  as  the  case  may 
be,]  of  ,  in  the  county  of  , 

[or,  within  an  extra  parochial  place  next 
adjoining  to  the  parish,  or,  Sfc,  as  the  case 
may  be,  of  ,  in  the  county  of  ,] 

do  hereby  request  that  the  chapel  [or,  place 
of  religious  worship,]  situate,  at  [in  or  near 
,  using  terms  of  local  description,'] 
within  the  same  parish,  [or,  Sfc,  as  the  case 
may  be,]  [«r,  the  same  extra-parochial 
place,]  and  which  is  frequented  by  persons 
dissenting  from  the  United  Church  of  Eng- 
land and  Ireland,  and  known  by  the  name 
of  the  Chapel  [or,  meeting-house, 

fyc,  as  the  case  may  be,]  may  in  future  be 
licensed  for  the  solemnization  of  marriuges, 
and  that  you  will  be  pleased  to  grant  us  a 
proper  license  for  that  purpose. 
(Signed)  A.  B.,  Yeoman,  of 
C.  D.,  Grocer,  of 
E.  F,  &c,  of 

To  the  Justices  of  the  Peace  assembled  at 
the  Sessions  of  the  Peace  for  the  county,  &c, 
of 
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LAW  0#  FORFEITURE. 

This  is  entitled,  a  Bill  "  to  amend  the  Law 
of  Forfeiture  as  regards  the  Goods,  Chattels, 
and  Personal  Estate  and  Property  of  Persons 
convicted  of  Felony,  and  to  provide  for  the 
disposal  of  such  Property  under  certain  cir- 
cumstances." 

The  enactments  are  as  follow;  some  of 
which,  being  of  more  general  importance  than 
the  rest,  are  given  fully : 

1 .  A  conviction  for  felony  not  to  cause  the 
immediate  forfeiture  of  the  property. 

2.  The  Court,  before  any  convicted  felon 
has  been  convicted,  may  order,  ont  of  the 
personal  estate  or  property  of  the  convict,  full 
and  fair  costs  and  compensation  to  the  person 
on  whose  prosecution  such  felon  has  been  con- 
victed, and  to  such  of  the  witnesses  as  to  the 
Court  shall  seem  meet ;  and  also  out  of  the 
property,  such  maintenance  for  the  family  of 
the  convict,  while  he  is  detained  in  execution 
or  under  sentence,  as  to  the  Court  shall  seem 
meet ;  and  also  order  the  costs  of  the  main- 
tenance and  other  necessary  expenses  of  the 
felon  while  imprisoned,  in  execution  or  under 
sentence,  for  the  purposes  of  all  which  orders 
the  Court  may  order  the  sheriff,  bailiff,  or 
other  officer  of  the  county,  city,  borough,  or 
place  where  the  felon  shall  have  been  con- 
victed, forthwith  to  seize  the  property,  or  so 
much  thereof  as  the  Court  shall  deem  neces- 
sary; and  the  sheriff,  &c.  shall  proceed  by 
sale,  or  otherwise  as  directed  by  the  Court,  to 
carry  the  orders  into  full  effect ;  and  all  the 
personal  estate  and  property  of  the  convict 
which  shall  not  be  disposed  of  by  the  order  of 
the  Court,  shall  continue  the  property  of  the 
felon,  for  the  purposes  after  mentioned. 

•  Provided,  that  in  the  case  of  such  goods  and 
chattels  of  convicted  felons  as  have  been 
brought  before  such  Court,  on  the  trial  of  the 
felon,  the  Court,  if  it  shall  think  fit,  may  then 
and  there  make  such  order  respecting  the 
satne  for  any  of  the  purposes  aforesaid,  as  to 
the  Court  shall  seem  meet. 

3.  Sheriffs  seizing,  to  make  a  true  return  of 
all  property. 

4.  Felons  under  sentence  may  acquire  real 
or  personal  property. 

5.  Felons  not  to  dispose  of  property  other- 
wise than  is  directed  by  the  act. 

6.  Felons  may  be  sued. 

7.  The  felon  may  execute  any  deed  of  con- 
veyance, assignment,  or  other  instrument  con- 
veying his  goods,  chattels,  or  property,  to  his 
creditor,  which  the  Court  before  which  such 
action  has  been  brought  shall  order;  and  such 
deed,  &c.  shall  be  binding  on  all  parties  there- 
to, notwithstanding  the  felon's  conviction  or 
attainder. 

8.  In  all  cases  where  a  disposal  of  the  goods 
or  personal  property  of  the  felon,  for  any  of 
the  purposes  aforesaid,  or  under  any  order  of 
Court,  has   not   been    made   within   twelve 


months  from  the  time  of  the  conviction  of  the 
felon,  then  the  foods,  &c  or  the  residue 
thereof,  after  such  disposal  shall  have  been 
made  and  such  order  of  the  Court  shall  have 
been  paid  and  satisfied,  shall  become  forfeit, 
and  shall  pass  and  thenceforward  belong  to  the 
person  or  persons  to  whom  the  same  would 
nave  passea  if  the  convict  had  died  intestate 
on  the  day  of  his  conviction,  according  to  the 
law  now  in  force  for  thai  purpose. 

9.  Act  to  apply  to  both  male  and  female 
convicts. 


STATE  OF  LAW  REFORM. 


We  have,  from  time  to  time,  brought  to 
the  notice  of  our  readers,  the  progress  and 
state  of  Law  Reform,  and  the  various  pro- 
jected changes  and  improvements  included 
in  that  comprehensive  subject.  We  have 
received  a  pamphlet  entitled  "  A  Protest 
against  the  Reform  Ministry  and  the  Re- 
formed Parliament,  by  an  Opposition  Mem- 
ber,"—  (published  by  Wilson) — which  gives, 
amongst  various  political  topics  that  we 
pass  by  as  beside  our  purpose,  the  follow- 
ing review  of  the  measures  in  contemplation 
relating  to  the  law. 

The  Writer  sets  out  in  the  legal  part  of 
his  pamphlet  with  a  general  notice  of  the 
subject.     He  says — 

"  There  can  be  no  hesitation  in  at  once  ad- 
mitting that  there  were  a  number  of  useful 
important  acts  passed  during  the  last  session 
for  reforms  in  the  law.  The  only  question  is, 
how  far  we  are  indebted  for  them  to  the  "  Re- 
form Ministry,"  or  the  u  Reformed  Parlia- 
ment ? "  This,  then,  may  at  once  be  answered 
by  the  fact,  that  they  were  almost  all  in  pursu- 
ance of  the  recommendations  made  by  the  Law 
Commissioners  who  were  appointed  by  former 
Governments.  Of  those  Commissioners,  the 
present  Solicitor  General  [Sir  John  Campbell, 
now  the  Attorney  General, J  was  one ;  and  he, 
in  acting  upon  those  recommendations,  has 
proved  himself  an  honest  member  of  the  le- 
gislature, as  well  as  a  useful  public  officer. 
They  were  passed,  for  the  most  part,  tub  silcn- 
tio,  and  had  long  been  cajlefd  for  by  the  pro- 
fession, as  well  as  by  the  public.  It  is  very 
easy  for  the  Ministerialists  to  take  credit  to 
themselves  for  these 'measures,  but  the  better 
informed  can  only  look  on  their  impudence  in 
so  doing  with  disgust.  The  measures  that 
were  not  theirs  were  acceded  to,  as  being  de- 
serving of  adoption, — those  that  were  entirely 
their  own,  were  as  deservedly  rejected." 

The  Pamphleteer  next  enters  on  the 
General  Register  question.  This  Bill,  he 
says,  was  intended — 

"  To  place  all  the  title  deeds,  and  therefore 
all  the  property  of  the  kingdom  under  the 
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power  of  the  government,  in  one  monstrous 
mausoleum  in  the  metropolis — a  proposition, 
which,  however  suited  for  Scotland  or  Ireland, 
was  absurd  to  think  of  for  a  large  country  like 
England.  Such  an  institution  may  be  suitable 
for  a  small  state,  but  could  not  possibly  be 
expected  to  be  found  practicable  in  a  large 
one.  Had  the  ministers  proposed  to  establish 
registry. offices  in  different  districts,  upon  the 
plan  of  those  long  established  in  Yorkshire, 
few  gentlemen  could  be  found  to  have  made 
any  objection.  The  Yorkshire  offices,  instead 
of  requiring  the  full  title  deeds  of  the  owners, 
require  only  a  memorial  of  their  nature,  with 
the  names  of  the  parties,  quite  sufficient  to 
guard  a  purchaser  against  fraud,  without  en- 
abling  any  party  to  become  acquainted  with 
facts  for  improper  purposes.  Mr.  Cayley  has 
given  notice  of  a  motion  for  the  next  session, 
to  adopt  this  plan  throughout  the  country; 
but  the  ministry,  no  doubt,  will,  in  the  usual 
spirit  of  official  little-inindedness,  anticipate 
him  by  making  this  c'oncession  to  the  country 
gentlemen  who  threw  out  the  former  bill.  If 
they  do  not,  if  they  equal  their  former  folly  of 
bringing  in  such  a  bill,  by  introducing  it  again, 
they  may  expect  the  same  results." 

The  subject  of  Local  Courts  is  then  taken 
up,  and  the  remarks  on  the  Lord  Chancel- 
lor's Bill  are  as  follow : 

"  It  was  a  half  Scotch,  half  Dutch  device, 
and  would  have  been  an  anomalous  graft  on 
our  system  of  judicature.  It  is  a  marvel  how 
the  whole  profession  of  the  bar  did  not  rise 
up  in  opposition  to  it,  as  tending  to  the  de- 
gradation of  their  "  order."  Had  it  succeeded 
in  its  object,  the  result  of  making  independent 
jurisdictions  in  different  districts  must  have 
been  to  create  different  systems  of  law,  as  well 
as  of  practice.  Even  now,  with  all  bur  care, 
we  find  too  often,  that  the  law  of  the  Common 
Pleas  is  not  that  of  the  King's  Bench,  and  it 
would  have  been  the  tendency  of  this  bill  to 
create  as  many  varieties  as  there  were  Courts. 

"In  this  respect  also,  we  believe  a  rival  bill 
to  the  Lord  Chancellor's  will  be  proposed,  to 
give  the  Quarter  Sessions  the  power  of  trying 
civil  cases  to  a  certain  amount,  the  processes 
emanating,  as  at  present,  from  the  uourts  at 
Westminster,  and  the  records  to  be  sent  to  the 
Sessions  instead  of  to  the  Assizes.  Thus,  the 
advantages  of  a  bar,  metropolitan  as  well  as 
provincial,  would  be  secured,  with  a  uniformity 
in  legal  proceedings,  and  the  public  would  be 
put  to  little  additional  inconvenience  in  the 
attendance  of  jurors,  attornies,  constables, 
and  witnesses." 

Imprisonment  for  debt  is  the  topic  next 
considered,  on  which  the  Writer  says — 

"  Against  this,  it  is  somewhat  surprising 
that  some  active  steps  were  not  taken  by  the 
different  classes  whose  interests  it  would  so 
materially  affect.  Improvement,  however  much 
wanted  in  our  judicial  proceedings,  is  not  Al- 
ways synonymous  with  cnange ;  and  though  the 
power  of  arrest  is  liable  to  great  abuse,  and  is 
sometimes  productive  of  grelt  mischief   it 


ought  not  altogether  to  be  taken  away.-  It  is  to 
be  hoped,  that  the  Solicitor  [Attorney]  General 
will  modify  the  proposition,  by  providing  that 
the  plaintiff  shall  shew  to  some  responsible  offi- 
cer of  the  Court,  sufficient  cause  for  the  arrest, 
before  it  shall  be  allowed,  without  giving  up 
the  right  of  obtaining  proper  securities,  now 
enjoyed  by  the  creditor." 

Of  the  Lord  Chancellor's  merits  in  abo- 
lishing Sinecure  Offices,  the  author  says—- 

"  Ono  who  had  declaimed  against  those  very 
offices,  as  the  Lord  Chancellor  had  done  when 
not  in  power,  has  a  right  to  but  little  applause 
for  afterwards  putting  his  professions  into 
practice ;  and  his  lordship  must  be  ashamed  of 
many  of  the  commendations  lavished  on  him 
by  the  '  penny  trumpeters,'  for  the  commonest 
acts  of  honesty  he  has  committed.  He  can 
well  spare  them ;  and  if  he  has  actually  gone 
in  his  reforms  beyond  what  Lord  Lyndhurst 
and  Sir  £.  Sugden  would  have  done,  he  would 
be  foremost,  with  that  degree  of  humility  pe- 
culiar to  great  minds,  to  acknowledge  that  he 
had  only  done  what  was  due  to  his  own  cha- 
racter for  consistency,  and  according  to  the 
duties  of  his  station.  But,  let  us  not  forget 
what  is  due  to  Lord  Lyndhurst  in  the  reforms 
he  contemplated,  as  well  as  to  Sir  E.  Sugden. 
Than  the  latter,  no  one  can  enjoy  a  higher 
character  as  an  advocate  and  lawyer ;  and  the 
Chief  Baron  is  universally  acknowledged  by 
the  profession  as  the  first  Equity  Judge  on  the 
bench,  as  well  as  the  most  eminent  in  the  Courts 
of  Common  Law.  His  character  has  raised 
the  long-sunken  Court  of  Exchequer  to  an 
overflow  of  business,  as  is  observable  from  the 
circumstance,  that,  during  the  last  year, 
47,000  writs  were  issued  from  that  Court,  and 
only  36.000  in  the  Court  of  King's  Bench  On 
the  Equity  side  of  the  Exchequer,  it  is  said, 
the  result  is  still  greater."        v 

The  old  grievance  of  the  Bankruptcy 
Court  is  briefly  touched,  in  the  following 
manner : 

"  Nothing  could  be  more  a  burlesque  on 
Courts  of  Justice,  than  those  held  in  the '  good 
old  times'  by  the  Commissioners  of  Bank, 
rupts.  These  gentlemen,  seventy  in  number, 
were  so  ill  remunerated,  that  they  could  only 
compensate  themselves  for  their  services,  by 
holding  generally  two  or  three,  and  sometimes 
five  or  six  meetings,  under  different  commis- 
sions, at  once. '  The  noise  and  confusion  were 
ludicrous,  and  could  only  be  equalled  by  the 
bustling  activity  of  the  Commissioners,  snatch- 
ing up  and  dividing  the  fees,  which  they  did* 
with  all  the  eagerness  of  a  little  chandler  over 
his  counter  on  a  Saturday  night.  Nothing,  it 
might  be  supposed,  to  rival  such  a  Court  could 
be  invented ;  but  the  Lord  Chancellor  did  it 
in  his  Court  of  Review,  the  very  name  of 
which,  to  say  nothing  of  its  decisions,  raises 
shouts  of  laughter  in  every  cranny  of  West* 
minster  Hall.  Even  its  very  subordinates,  th« 
Commissioners,  dispute  its  dictates ;  and  the 
poor  Court  of  Review  is  evidently  doomed  to 
end  in  one  for  the  relief  of  insolvent  debtors."' 


426 


Superior  Courts :  Lord  Chancellor, 


On  the  project  of  -separating  the  judicial 
from  the  political  functions  of  the  Lord 
Chancellor,  our  "  Opposition  Member" 
protests  that — 

"  Nothing  more  will  be  wanted  to  accom- 
plish the  utter  degradation  of  the  bar ;  and  it 
is  to  be  hoped,  that  a  determined  opposition 
will  yet  be  made.  This  self-acknowledged  in- 
efficiency of  the  present  Chancellor  to  the  full 
performance  of  his  duties  may  be  a  very  good 
reason  for  his  retirement,  but  none  at  all  for 
inflicting  such  a  blow  on  the  profession. 
Other  Eldons  and  Lyudhursts  may  be  found, 
and  subordinate  Judges  and  Courts  of  Review 
may  be  appointed  ;  and  surely  many  measures 
might  be  devised  better  than  the  present 
scheme  of  running  into  a  certain  great  public 
evil  to  avoid  an  occasional  or  possible  incon- 
venience to  individuals." 

There  are  many  other  topics  in  the  Pam- 
phlet, which  have  a  professional  bearing- 
such  as  the  Poor  Laws,  the  Tithe  System, 
and  Corporations  — but  they  are  treated  of 
with  too  much  brevity  to  be  usefully  ex- 
tracted. 


SUPERIOR  COURTS. 


iiirtr  Cfjanrrllflr'jtf  Court. 

BANKRUPTCY.— COMMITMENT  OF  A  WITNESS. 

The  only  way  to  judge  of  the  legality  of  a 
commitment  of  a  witness  by  commissioners 
in  bankruptcy,  is  to  look  at  the  whole  exa- 
mination. 

If  the  whole  examination  is  set  forth  in  the 
warrant,  the  questions,  the  answers  to  which 
are  unsatisfactory,  need  not  be  particu- 
larized. 

J  Subdivision  Court,  before  they  commit  a 
witness,  should  take  him  through  the  whole 
of  the  examination,  and  not  take  it  on  re- 
port of  the  single  commissioner:  the  want 
of  that  precaution  is  sufficient  ground  for 
his  discharge. 

John  Jaques  Bardswell  was  summoned  be- 
fore Mr.  Commissioner  H»lroyd,  and  was  ex- 
amined on  the  5th  and  I  lth  of  February  in- 
stant, touching  the  removal  of  some  or  the 
goods  and  effects  of  the  bankrupt  just  before 
thejiat  was  issued  against  him.  Die  commis- 
sioner, deeming  the  answers  of  the  witness  un- 
satisfactory, committed  him  to  the  custody  of 
the  messenger  on  the  11th.  He  was  brought 
up  on  the  1 2th  before  a  Subdivision  Court, 
consisting  of  Commissioners^!*?**,  Fonblanque, 
and  Holroyd,  for  the  purpose  of  being  re-exa- 
mined, and  was  then  attended  by  counsel.  The 
depositions  taken  before  the  single  commis- 


sioner at  the  former  examination  were,  by  de- 
sire of  his  counsel  and  of  the  Court,  read 
aloud  to  the  witness  by  the  deputy  registrar, 
and  Mr.  Commissioner  Evans  then  said.to  him, 
"  You  have  now  heard  your  examination  and 
answers  read  over  to  you :  have  you  any  thing 
to  add  further,  or  to  explain,  or  any  observa- 
tion to  make  ?"  To  which  the  witness  replied, 
"  No ;  but  1  am  ready  to  answer  any  question 
put  to  me  by  the  Court."  The  same  commis- 
sioner asked  the  witness  again,  if  he  wished  to 
add  to,  explain,  or  correct  any  part  of  bis  evi- 
dence, and  the  witness  replied  as  before.  The 
Commissioner  then  said,  "  I  understand  you 
to  abide  by  these  examinations."  The  witness 
said,  "  I  do ;"  upon  which  the  Subdivision 
Court  committed  him  to  Newgate,  from  which 
he  was  brought  up  by  habeas  corpus  to  this 
Court  on  the  15th,  and  prayed  to  be  discharged. 
Counsel  were  heard  in  his  behalf,  and  on  be- 
half of  the  assignees  of  the  bankrupt,  in  oppo- 
sition to  his  discharge. 

The  Lord  Chancellor  having  taken  time  to 
consider  his  judgment,  after  stating  the  facts, 
and  the  previous  proceedings  as  above,  said : 
The  warrant  of  commitment  recited  that  he 
was  charged  with  having  been  concerned  in 
the  removal  of  the  bankrupt's  goods,  under  a 
colorable  sale,  and  he  was  committed  for  not 
giving  satisfactory  answers  to  questions  put  to, 
him  touching  the  removal  of  the  goods.  By 
the  act  6'  G.  4,  c.  16,  §§  33  and  34,  it  is  within 
the  power  of  the  Commissioners  to  summon 
before  them  any  person  known  or  suspected  to 
have  any  of  the  bankrupt's  property  in  his  pos- 
session, or  who  is  supposed  by  the  commis- 
sioners to  be  capable  of  giving  information 
concerning  the  dealings  of  the  bankrupt,  or  in 
any  way  material  to  the  full  disclosure  thereof; 
and  the  Commissioners  have  power  to  require 
such  person  to  produce  any  books  nr  writings 
in  his  possession,  which  may  be  necessary  to 
the  disclosure  of  any  of  the  matters  into  which 
the  Commissioners  are  authorized  to  inquire. 
The  Commissioners  are  also  empowered  to 
authorize,  by  their  warrant,  their  messenger  to 
arrest  such  person,  so  summoned,  and  bring 
him  before  them ;  and  if  such  person  shall  re- 
fuse to  answer  any  such  question  put  to  him 
by  the  Cotnmissioncrsr;or  shall  not  answer  to 
their  satisfaction,  they  may  commit  him  to  pri- 
son until  he  shall  submit  himself-  In  the 
C resent  case,  the  language  used  to  the  prisoner 
y  the  Commissioner  before  whom  he  was  twice 
examined — and  who,  in  these,  examinations, 
acted  with  the  greatest  care  and  propriety — 
was  not  detrimental,  but  rather  useful  to  the 
prisoner,  as  giving  him  a  knowledge  of  the 
charge  against  him.  If  precedents  were  want- 
ing as  to  the  exercise  of  the  power  of  the  Com- 
missioners, derived  from  the  above  sections, 
they  were  at  hand ;  and,  amongst  the  many, 
was  that  of  Ex  parte  Vogel*.  There  is  there- 
fore no  doubt  of  the  power  of  the  Commission- 
ers.   The  next  objection  to  the  commitment 
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k,  tint  tfce  warrant  does  not  skew  on  what 
points  the  answers  of  the  prisoner  were  un- 
satisfactory.   It  is  undeniable  that  the  warrant 
should   set  forth  the  grounds  on  which    the 
answers  are  unsatisfactory,  and  on  which  the 
witness  is  committed,    The  act  of  6  G.  4,  c. 
16*  as  well  as  the  5  G.  2,  c.  30*,  which  is  re- 
enacted  by  it  in  this  respect,  requires  the  Com- 
missioners  to  specify  in   the  warrant  every 
questiou,  for  not  answering'  which  the  party  is 
committed ;  and  that  is  required,  as  the  act 
states,  so  as  that  the  Court  or  Judge,  before 
whom  the  prisoner  is  brought  by  habeas  corpus, 
may,  for  his  benefit,  look  at  the  whole  of  the 
examination.     It  is  therefore  necessary  that 
every  part  of  the  examination,  upon  which  the 
Commissioners  commit,  should  be  set  forth  in 
their  warrant ;  out  it  is  not  necessary,  if  the 
whole  is  set  forth,  to  particularize  the  qiief  turns 
for  not  answering  which  satisfactorily  the  wit- 
ness is  committed.    The  Court  must  look  to 
the  whole  of  the  examination,  to  see  whether 
the  questions  upon  which  the  party  is  commit- 
ted were  on  a  subject  within  the  jurisdiction 
of  the  Commissioners.    Export*  Harrison*. 
The  only  way  for  the  Court  or  Judge  to  come 
to  a  conclusion  on  the  legality  of  the  commit- 
ment, is  to  look  to  the  whole  examination. 
There  can  be  no  better  specification  of  the 
unsatisfactory  answers  than  we  have  here,  if 
the  whole  is  set  forth.    The  doctrine  is  truly 
laid  down  in  Ex  parte  fogel.    The  charge 
being  here  of  a  transfer  of  goods  under  a  co- 
lourable sale,  it  is  possible  the  witness  could 
not  give  better  answers ;  but  it  is  because  the 
Commissioners  did  not  believe  bim  that  his  an- 
swers were   deemed   unsatisfactory.     If  the 
Conrt  thought  that  the  examination  altogether 
did  not  warrant  the  commitment,  it  would 
discharge  the  prisoner.  The  next  objection  to 
the  commitment  is.  that  the  questions  were  il- 
legal, and  therefore  the  Commissioners  had  no 
right  to  put  them.    I  think  the  questions  are 
not  illegal,  and  if  they  were,  1  would  not  hold 
that  that  objection  would  now  come  too  late ; 
aud  in  that  I  beg  to  differ  from  what  is  said  by 
Mr.  Justice  HalroyH  in  Ex  parte  Pogel.     For 
that  most  learned  and  venerable  Judge  I  have 
the  sincerest  respect.   He  is  represented  in  his 
judgment  in  that  case  to  say, that  "an  objection 
to  the  legality  of  the  questions  was  too  late, 
when  the  party  was  brought  up  by  habeas  cor- 
put  i  that  he  ought  to  have  demurred  to  the 
questions  before  the  Commissioners,  if  they 
were  illegal,  and  not  having  done  so,  he  was 
then  too  late."   I  doubt  the  expediency  of  that 
doctrine.    The  witness  may  Ire  an  ignorant 
mau,  and  without  professional  advice; — how 
could  he,   uuder  such  circumstances,  judge 
whether  a  question  was  illegal.    So  much  do  I 
differ  from  this  doctrine,  that  1  am  induced  to 
suppose  this  may  be  a  misreport  of  what  fell 
from  that  learned  Judge.    I  nave  no  hesitation 
in  saying,  that  the  ground  of  commitment  is 
adequately  disclosed  on  the  face  of  this  war- 

*»s.  39.  c8. 17. 

v  *  1  Barn.  &  AdoL  410. 


rani ;  and  the  reason  of  the  dissatisfaction  of 
theCoTrrn*  ^!(:?rs  is  equally  apparent :  it  is, 
that  thev  <io  not  believe  his  account:  and  if 
they  are  right  in  that,  the  only  way  to  satisfy 
them  is  to  tell  the  whole  truth.    The  prisoner 
in  iy  explain  parts  of  his  evidence,  and  shew 
his  account  is  true.    The  last  person  who  was 
before  this  Court  since  the  new  act  passed,  did, 
on  further  examination,  satisfy  the  Commis- 
sioners    The  question  here  now  is,  ought  I 
to  concur  in  the  dissatisfaction  of  the  Commis- 
sioners ?  But  that  is  not  material ;  for  I  think 
the  Subdivision  Court  did  not  comply  with  the 
act  of  parliament,  in  beginning  their  examina- 
tion where  the  single  Commissioner  left  off. 
The  examination  by  the  single  Commissioner 
was  properly  taken,  and  the  witness  properly 
committed  by  him  to  the  messenger.   A  single 
Commissioner  cannot  now  commit  to  prison9. 
It  is  for  the  benefit  of  the  prisoner  the  act 
gives  him  the  security  of  three  Commissioners. 
The  Subdivision  Court  could  consider  the  pre- 
vious examination  only  as  a  report.    They  act 
on  that,  and  add  one  question  on  it,  and  the 
witness  saying  he  would  abide  by  it,  they  com- 
mit him.    If  thev  had  gone  over  the  whole  of 
the  questions  again,  the  commitment  would  be 
right,  as  founded  on  what  would  have  passed 
before  themselves.    There  may  be  much  in  the 
manner  of  a  witness  to  give  explanation  to  his 
words,  although  the  words  are  chiefly  to  be 
judged  of.    The  Commissioners  act  on  what 
was  said.    The  two  Commissioners  might  see 
in  the  manner  of  the  witness,  if  they  examined 
him  from  the  beginning,  something  to  induce 
them  to  differ  from  the  third  Commissioner, 
and  they  ought  to  give  the  party  that  benefit. 
The  seventh  section  of  the  Bankruptcy  Court 
Act  does  not  expressly  describe  the  manner  of 
the  examination ;  but  the  best  construction  of 
it  is,  that  all  who  commit  ought  to  see  the 
whole  inquiry,  and  not  to  take  it  on  report ; 
for  the  commitment  is  their  act,  and  on  their 
orders.     On  this  ground  alone  1  discharge 
the  prisoner :  let  bim  be  brought  up  and  ex- 
amined again.    This  is  a  formal  objection  to 
the  commitment ;  there  is  a  case  in  2  Rose, 
217,  in  which  Lord  Eldon  refused  to  recommit 
a  prisoner  brought  before  him,  although  the 
objection  was  to  fonn,  not  so  strong  as  this.    I 
give  the  prisoner  the  costs  subsequent  to  his 
commitment  by  the  Subdivision  Court.    The 
assignees  may  have  them  out  of  the  estate  of 
the  bankrupt. 

Ex  parte  Bnrd*well%  fn  the  matter  of  Ven* 
aide*,  a  Bankrupt.  Lincoln's  Inn  Hall,  Feb. 
15  &  17,  1834. 


»alH  Court. 

COMPOSITION  DEED. 

A  debtor*  having  mortgaged  part  of  his  pro- 
perty to  a  creditor,  assigns  all  hie  property, 
including  that  part,  for  the  benefit  of  such 
creditors  as  troutd  agree  to  the  composition 
deed.     The  mortgagee  acts  in  furtherance 

*  1  &  2  W.  4,  c  56,  s.  7. 
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of  the  composition,  hut  resorts  to  his  mort- 
gage for  his  own  debt  until  he  finds  it  un- 
productive :  Held,  that  he  is  estopped  from 
claiming  the  benefit  of  the  exposition  deed. 

The  plaintiffs,  claiming  to  be  creditors  of 
one  Buckley,  a  tailor,  filed  their  bill  for  the 
purpose  of  establishing  their  claim  under  a 
deed  of. composition,  by  which  Buckley  had 
assigned  all  his  property  to  the  defendants,  as 
trustees  for  the  benefit  of  such  creditors  as 
were  subscribers  thereto,  and  submitted  to  be 
bound  by  it.  From  the  pleadings  and  the  evi- 
dence it  appeared,  that  previously  to  the  time 
when  the  assignment  and  composition,  deed 
were  executed  Buckley  was  indebted  to  the 
plaintiff,  upon  the  balance  of  accounts,  in  the 
sum  of  300/.,  for  securing  the  payment  of 
which  they  held  a  mortgage  on  the  leasehold 
premises,  and  the  fixtures  therein,  then  occupied 
by  their  debtor.  They  did  not  become  sub- 
scribers to  the  deed  of  composition,  and  they 
withheld  from  the  trustees  all  knowledge  of  the 
mortgage.  It  appeared  also,  that  at  the  time 
when  the  deed  was  executed,  to  assist  in  carry- 
ing its  provisions  into  effect,  thev  became 
security  for  Buckley  for  a  considerable  amount 
for  the  purpose  of  enabling  him  to  remain  in 
possession  of  the  premises  and  continue  in  his 
business.  Buckley's  attempts  to  carry  on  his 
trade  being  unsuccessful,  he  took  the  benefit 
of  the  Insolvent  Debtors'  Act.  The  plaintiffs 
at  first  resorted  to  their  mortgage  security ,»  but 
finding  that  to  be  worth  little,  now  insisted  on 
their  right  to  come  in  and  claim  a  share  of  the 
funds  distributable  under  the  deed  of  trust, 
together  with  the  rest  of  the  creditors. 

The  case  was  argued  by  Mr.  Bickersteth  and 
Mt.  Girdlestone,  jun.,  for  the  plaintiffs;  and 
Mr.  P ember  ton  and  Mr.  0.  Anderdon,  for  the 
defendants,  the  trustees. 

The  M'tster  of  the  Rolls. — This  case  seems 
somewhat  involved  in  its  circumstances,  but 
when  it  comes  to  be  examined — unless  I  mis- 
take the  effect  of  the  evidence — it  lies  in  a 
very  narrow  compass.  On  the  2d  of  March, 
1831,  Buckley,  who  was  then  in  embarrassed 
circumstances,  was  a  party  to  a  deed,  which  in 
effect  represented  that  the  lease  of  the  pre- 
mises in  which  he  carried  on  business,  the  fix- 
tures, stock  in  trade,  certain  book  debts,  and 
other  personal  property,  belongerl  exclusively 
to  him,  and  he  thereby  assigned  the  whole  of 
this  property  to  the  defendants,  for  the  benefit 
of  the  creditors  whose  names  are  subscribed 
to  the  deed  as  parties  thereto,  or  who  may 
submit  to  be  bound  by  it.  In  that  deed  was 
contained  a  provision,  whereby  a  valuation  was 
to  be  made  of  the  property,  for  the  purpose  of 
enabling  Buckley  to  become  the  purchaser, 
and  to  carry  on  his  trade  on  the  old  premises, 
provided  he  could  give  security  for  the  pay- 
ment of  the  purchase- money  to  the  satisfaction 
of  the  creditors.  With  this  view,  Buckley, 
upon  the  execution  of  the  assignment,  made 
application  to  the  plaintiffs,,  who  had  then, 
therefore,  full  notice  of  the  effect  and  contents 
of  that  deed-,  and  having  that  full  notice,  they 
consented  to  advance  300/.,  part  of  the  sum 


which  the  lease  and  stock  in  trade  were  rained 
at,  in  order  to  enable  Buckley  to  become  the 
owner,  and  to  commence  business  anew.    Be- 
coming parties  to  that  representation,  tljey 
must  be  taken  to  accede  to  it ;  and  they  there- 
fore admit  Buckley  to  have  been  the  exclusive 
owner  of  the  lease  and  the  other  property  com- 
prised in  the  valuation.    The  plaintiffs  thus 
treat  Buckley  as  the  owner  of  the  property, 
and  consent,  by  the  part  they  acted,  to  receive 
no  other  benefit  from  that  property  than  a  divi- 
dend rateably  with  the  other  creditors,  in  pro- 
portion to  the  amount  of  their  debt.    The 
single  consideration  is,  whether  by  their  sub- 
sequent conduct  the  plaintiffs  did  or  did  not 
claim  against  that  representation,  which  they 
must  be  considered  as  having  made.    I  am  of 
opiuion  that  the  plaintiffs,  bv  their  subsequent 
conduct  in  asserting  their  title  as  mortgagees 
of  the  property,  did  pursue  a  course,  of  con- 
duct which  was  wholly  inconsistent  with  the 
object  and  effect  of  the  trust  deed,  and  incon- 
sistent, therefore,  with  their  claim  as  parties 
to  it.   Their  bill,  therefore,  must  be  dismissed, 
with  costs. 

Perratt  and  others  v.  LatreiUe  and  others,  at 
Westminster,  January  28,  1834. 


Htag'4  Smcfi  &rxrttc*  Court 

master's  TAXATION. — COSTS  OF  witnesses' 
ATTENDANCE. — SPECIAL   JURY. 

Where  an  attorney  is  haund'io  be  prepared  to 
try  a  special  jury  cause,  from  ike  com' 
mencement  of  the  assizes,  although  it  is 
not  probable  that  the  cause  will  oe  tried 
till  after  some  days  of  the  assizes  have 
elapsed. 

On  application  to  review  the  Master's  taxa- 
tion, it  appeared  from  the  affidavit  on  which 
the  motion  was  founded,  that  the  c£use  in 
question  was  made  a  special  jury,  and  was 
tried  at  the  last  Exeter  Assizes.  The  plaintiff's 
attorney  was  prepared  with  his  witfi esses,  who 
were  in  attendance  from  the  commencement 
of  the  assizes,  although  the  cause  did  not 
come  on  for  trial  until  some,  days  of  the  assizes 
had  elapsed.  The  number  or  the  witnesses, 
so  in  attendance  was  thirty,  and  the  Master, 
on  taxation,  allowed  for  their  attendance  from 
the  commencement  of  the  assizes*.  An  affida- 
vit was  produced,  made  by  an  experienced 
practitioner  in  the  county,  which  stated  that 
for  the  last  thirty  years  it  had  always  been  the 
custom*  at  the  Exeter  Assizes,  never  to  take 
the  special  jury  causes  until  the  third  or  fourth 
day  of  the  assizes.  It  was  therefore  contended, 
that  as  the  plaintiff's  attorney  must  have  been 
aware  of  this  practice  at  the  assizes,  he  ought 
not  to  have  kept  his  witnesses  in  attendance 
from  so  early  a  time,  but  might  have  deferred 
bringing  them  until  there  was  some  probabi- 
lity of  the  cause  coming  on  for  trial.  The 
consequence  of  his  not  doing  so.  according  to 
the  mode  in  which  the  Master  had  taxed  the 
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plaintiff's  costs,  was  to  increase  very  consider  I 
ably  the  sum  which  the  defendant  was  bound 

to  DcLV« 

Parke,  J. ,  after  conferring  with  the  Master, 
was  of  opinion,  that  the  attorney  would  not 
have  done  his  duty,  if  he  had  not  been  pre- 
pared with  his  witnesses  from  the  commence- 
ment of  the  assizes,  as  it  was  so  exceedingly 
uncertain  in  all  cases  when  the  special  juries 
would  be  taken  at  the  assizes.  It  would  be  im- 
possible to  make  a  distinction  between  the 
cases  on  that  point.  • 

Rule  refused. — Cosgrave  v.  Evans,  H.  T. 
1834.  K.  B/P.  C. 


SECURITY  FOR  COSTS.— INSOLVENCY   OF 

SURETY. 

The  Court  will  not  compel  a  plaintiff  to  give 
fresh  security  for  costs*  where  the  first  has 
proved  insufficient. 

In  this  case  a  rule,  was  made  absolute  for 
compelling  the  plaintiff  to  give  security  for 
costs.  Security  was  accordingly  given,  but  one 
of  the  securities  afterward*  became  insolvent. 
An  application  was  therefore  made  by  the  de- 
fendant for  a  rule  to  compel  the  plaintiff  to 
give  fresh  security  for  costs,  on  the  ground  of 
such  insolvency. 

Parke,  J. >  having  taken  time  to  consider, 
and  consult  the  other  Judges,  stated,  that  they 
were  of  opinion  that  the  rule  ought  not  to  be 
granted.  They  thought  that  when  once  secu- 
rity for  costs  had  been  given,  there  was  an  end 
to  the  matter ;  and  although  the  security  given 
might  become  insolvent,  the  Court  could  not 
again  interfere  to  compel  the  plaintiff  to  give 
fresh  security . 

Rule  refused.— Jones  v.  Jacobs,  H.T.  1834. 
K.  B.  P.  C 


House  of  Commons. 

BILLS   TO    BR    BROUGHT    IN* 

Title  of  the  Bill.      By  whom  brought  in. 

Abolishing  Imprison-    Sir  John  Campbell, 

ment  for  Debt.  the  Attorney  Ge- 

The  better  Execution      neral. 

of  Wills. 

These  Bills  are  still  suspended  until  the 
return  of  the  new  Attorney  General  to"  Par- 
liament. 
Registration  of  Births,    Mr.  Brougham. 

Marriages,  and 

Deaths. 
^Recovery  of  Lands  and    Mr.  Aglionby. 

Tenements. 

Prisoners'  Counsel. 

Justices  of  the  Peace. 

Law  of  Libel. a 

General  Register  of 
Deeds. 

Amendment  of  Law  of 
Sewers. 

Repeal  of  Punishment 
of  Hanging  in  Chains. 

Government  of  Pa- 
rishes. 

Amendment  of  Game 

Laws. 


Mr.  Ewart. 
Lord  Howick. 
Sir  F.  Vincent. 
Mr.  Brougham. 

Mr.  Ward. 

Mr.  Ewart. 

Colonel  Evans. 

Mr.  Lennard. 


BILLS  WAITING  FOR  SECOND  READING. 


Mr.  O'Connell. 
Mr.  Shaw  Lefevre. 
Mr.  Rotch. 
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House  of  Lords. 

WAITING  FOR  COMMITTEE. 

Title  of  the  Bill.  Brought  in  by— 

English  and  Irish  Judg-     Lord  Wynford. 
ments. 


Liberty  of  the  Press. 
Highways. 
Forfeiture    of   Felons' 

Property. 
County  Registration  of    Mr.  Caley. 

Deeds. 
Dissenters'  Marriages. 
Parish  Apprentices. 


Lord  John  Russell, 
Sir  O.  Mosley. 


IN  COMMITTEE. 

Investment  of  Bank-       Mr.  Brougham, 

ruptcy  Funds. 
Illegal  Securities. 
County  Coroners. 

I  Indemnity  Bill. 
(Articled  Clerks.) 


Mr.  Rolfe. 
Mr.  Cripps. 


APPEALS  AND  WRITS  OF  ERROR. 

• 

A  return  has  been  ordered  of  the  number 
of  Writs  of  Error,  and  of  English,  Scotch, 
and  Irish  Appeals,  remaining  to  be  heard  at 
the  commencement  of  each  Session,  from 
1820;  the  number  presented  each  Session, 
the  number  heard,  before  whom  Jieardr  and 
the  number  of  days  the  Lord  Chancellor,  or 
other  Speaker,  presided. 


NEW  RULES  ON  PLEADING. 

•  « 

Before  these  pages  are  perused  by  our 
readers,  the  new  Rules  for  the  regulation  of 
Common  Law  Pleadings —although  not  ope- 
rative till  Easter  Term— wjU  have  become 
the  law  of  the  land ;  accompanied  by  the 
disadvantage  that  nothing  short  of  an  act  of 
Parliament  can  alter  them,  and  that  the 

a  This  subject  has  been  referred  to  a  Sele< 
I  Committee. 
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of  the  composition,  hut  resort*  to  his  mort- 
gage for  his  own  debt  until  he  finds  it  un- 
productive :  Held,  that  he  is  estopped  from 
claiming  the  benefit  of  the  cwnposition  deed. 

The  plaintiffs,  claiming  to  be  creditors  of 
one  Buckley,  a  tailor,  filed  their  bill  for  the 
purpose  of  establishing  their  claim  under  a 
deed  of.  composition,  by  which  Buckley  had 
assigned  all  his  property  to  the  defendants,  as 
trustees  for  the  benefit  of  such  creditors  as 
were  subscribers  thereto,  and  submitted  to  be 
bound  by  it.  From  the  pleadings  and  the  evi- 
dence it  appeared,  that  previously  to  the  time 
when  the  assignment  and  composition,  deed 
were  executed  Buckley  was  indebted  to  the 
plaintiff,  upon  the  balance  of  accounts,  in  the 
sum  of  300/.,  for  securing  the  payment  of 
which  they  held  a  mortgage  on  the  leasehold 
premises,  and  the  fixtures  therein,  then  occupied 
by  their  debtor.  They  did  not  become  sub- 
scribers to  the  deed  or  composition,  and  they 
withheld  from  the  trustees  all  knowledge  of  the 
mortgage.  It  appeared  also,  that  at  the  time 
when  the  deed  was  executed,  to  assist  in  carry- 
ing its  provisions  into  effect,  thev  became 
security  for  Buckley  for  a  considerable  amount 
for  the  purpose  of  enabling  him  to  remain  in 
possession  of  the  premises  and  continue  in  his 
business.  Buckley's  attempts  to  carry  on  his 
trade  being  unsuccessful,  he  took  the  benefit 
of  the  Insolvent  Debtors'  Act.  The  plaintiffs 
at  first  resorted  to  their  mortgage  security ;  but 
finding  that  to  be  worth  little,  now  insisted  on 
their  right  to  come  in  and  claim  a  share  of  the 
funds  distributable  under  the  deed  of  trust, 
together  with  the  rest  of  the  creditors. 

The  case  was  argued  by  Mr.  Bickersteth  and 
Mr.  Girdlestone,  jun.,  for  the  plaintiffs;  and 
Mr.  Pern ber ton  and  Mr.  0.  Anderdon,  for  the 
defendants,  the  trustees. 

The  Muster  of  the  Rolls, — This  case  seems 
somewhat  involved  in  its  circumstances,  but 
when  it  comes  to  be  examined — unless  I  mis- 
take the  effect  of  the  evidence — it  lies  in  a 
very  narrow  compass.  On  the  2d  of  March, 
1831,  Buckley,  who  was  then  in  embarrassed 
circumstances,  was  a  party  to  a  deed,  which  in 
effect  represented  that  the  lease  of  the  pre- 
mises in  which  he  carried  on  business,  the  fix- 
tures, stock  in  trade,  certain  book  debts,  and 
other  personal  property,  belonged  exclusively 
to  him,  and  he  thereby  assigned  the  whole  of 
this  property  to  the  defendants,  for  the  benefit 
of  the  creditors  whose  names  are  subscribed 
to  the  deed  as  parties  thereto,  or  who  may 
submit  to  be  bound  by  it.  In  that  deed  was 
contained  a  provision,  whereby  a  valuation  was 
to  be  made  of  the  property,  for  the  purpose  of 
enabling  Buckley  to  become  the  purchaser, 
and  to  carry  on  his  trade  on  the  old  premises, 
provided  he  could  give  security  for  the  pay- 
ment of  the  purchase- money  to  the  satisfaction 
of  the  creditors.  With  this  view,  Buckley, 
upon  the  execution  of  the  assignment,  made 
application  to  the  plaintiffs,,  who  had  then, 
therefore,  full  notice  of  the  effect  and  contents 
of  that  deeoV,  and  having  that  full  notice,  they 
consented  to  advance  300/.,  part  of  the  sum 


which  the  lease  and  stock  in  trade  were  vJned 
at,  in  order  to  enable  Buckley  to  become  the 
owner,  and  to  commence  business  anew.     Be- 
coming parties  to  that  representation,   they 
must  be  taken  to  accede  to  it ;  and  they  there- 
fore admit  Buckley  to  have  been  the  exclusive 
owner  of  the  lease  and  the  other  property  com- 
prised in  the  valuation.    The  plaintiffs  thus 
treat  Buckley  as  the  owner  of  the  property, 
and  consent,  by  the  part  they  acted,  to  receive 
no  other  benefit  from  that  property  than  a  divi- 
dend rateably  with  the  other  creditors,  in  pro- 
portion to  the  amount  of  their  debt.    The 
single  consideration  is,  whether  by  their  sub- 
sequent conduct  the  plaintiffs  did  or  did  not 
claim  against  that  representation,  which  they 
must  be  considered  as  having  made.     I  am  of 
opinion  that  the  plaintiffs,  by  their  suljaequent 
conduct  in  asserting  their  title  as  mortgagees 
of  the  property,  did  pursue  a  course,  of  con- 
duct which  was  wholly  inconsistent  with  the 
object  and  effect  of  the  trust  deed,  and  incon- 
sistent, therefore,  with  their  claim  as  parties 
to  it.   Their  bill,  therefore,  must  be  dismissed, 
with  costs. 

Perratt  and  others  v.  LatreiUe  and  others,  at 
Westminster,  January  28, 1834. 


Utag'rf  SBenrfj  &rxrtfc*  Court 

MASTER'S   TAXATION. — C08T8  OF  WITNESSES' 
ATTENDANCE. — SPECIAL  JURY. 

Where  an  attorney  is  hounnVto  be  prepared  to 
try  a  special  jury  cause  %  from  the  com- 
mencement of  the  assizes,  although  it  is 
not  probable  that  the  cause  will  be  tried 
till  after  some  days  of  the  assises  have 
elapsed. 

On  application  to  review  the  Master's  taxa- 
tion, it  appeared  from  the  affidavit  on  which 
the  motion  was  founded,  that  the  c^use  in 
question  was  made  a  special  jury,  and  was 
tried  at  the  last  Exeter  Assizes.  The  plaintiff's 
attorney  was  prepared  with  his  witnesses,  who 
were  in  attendance  from  the  commencement 
of  the  assizes,  although  the  cause  did  not 
come  on  for  trial  until  some,  days  of  the  assizes 
had  elapsed.  The  number  of  the  witnessed, 
so  in  attendance  was  thirty,  and  the  Master, 
on  taxation,  allowed  for  their  attendance  from 
the  commencement  of  the  assizes*.  An  affida- 
vit was  produced,  made  by  an  experienced 
practitioner  in  the  county,  which  stated  that 
for  the  last  thirty  years  it  had  always  been  the 
custom*  at  the  Exeter  Assizes,  never  to  take 
the  special  jury  causes  until  the  third  or  fourth 
day  of  the  assizes.  It  was  therefore  contended, 
that  as  the  plaintiff's  attorney  must  have  been 
aware  of  this  practice  at  the  assizes,  he  ought 
not  to  have  kept  his  witnesses  in  attendance 
from  so  early  a  time,  but  might  have  deferred 
bringing  them  until  there  was  some  probabi- 
lity of  the  cause  coming  on  for  trial.  The 
consequence  of  his  not  doing  so.  according  to 
the  mode  in  which  the  Master  had  taxed  the 
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plaintiff's  cost?,  was  to  increase  very  consider 
ably  the  sum  which  the  defendant  was  bound 
to  pay. 

Parke,  J.,  after  conferring  with  the  Master, 
was  of  opinion,  that  the  attorney  would  not 
have  done  his  duty,  if  he  had  not  been  pre- 
pared with  his  witnesses  from  the  commence- 
ment of  the  assizes,  as  it  was  so  exceedingly 
uncertain  in  all  cases  when  the  special  juries 
would  be  taken  at  the  assizes.  It  would  be  im- 
possible to  make  a  distinction  between  the 
cases  on  that  point. 

Rule  refused. — Cosgrave  v.  Evans,  H.  T. 
1834.  K.  B.P.  C. 


SECURITY  FOR  COSTS. — INSOLVENCY  OF 

SURETY. 

The  Court  will  not  compel  a  plaintiff  to  give 
fresh  security  for  costs,  where  the  first  has 
proved  insufficient. 

In  this  case  a  rule,  was  made  absolute  for 
compelling  the  plaintiff  to  give  security  for 
costs.  Security  was  accordingly  given,  but  one 
of  the  securities  afterwards  became  insolvent. 
An  application  was  therefore  made  by  the  de- 
fendant for  a  rule  to  compel  the  plaintiff  to 
give  fresh  security  for  costs,  on  the  ground  of 
such  insolvency. 

Parke,  J.,  having  taken  time  to  consider, 
and  consult  the  other  Judges,  stated,  that  they 
were  of  opinion  that  the  rule  ought  not  to  be 
granted.  They  thought  that  when  once  secu- 
rity for  costs  had  been  given,  there  was  an  end 
to  the  matter ;  and  although  the  security  given 
might  become  insolvent,  the  Court  could  not 
again  interfere  to  compel  the  plaintiff  to  give 
fresh' security. 

Rule  refused.— Jones  v.  Jacobs,  H.T.  1834. 
K.  B.  P.  C 
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Before  these  pages  are  perused  by  our 
readers,  the  new  Rules  for  the  regulation  of 
Common  Caw  Pleadings— although  not  ope- 
rative till  Easter  Term— will  have  become 
the  law  of  the  land ;  accompanied  by  the 
disadvantage  that  nothing  short  of  an  act  of 
Parliament  can  alter  them,  and  that  the 
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of  the  composition,  but  resorts  to  his  mort- 
gage for  his  own  debt  until  he  finds  it  tin* 
productive :  Held,  that  he  is  estopped  from 
claiming  the  benefit  of  the  composition  deed. 

The  plaintiffs,  claiming  to  be  creditors  of 
one  Buckley,  a  tailor,  filed  their  bill  for  the 
purpose  of  establishing  their  claim  under  a 
deed  of. composition,  by  which  Buckley  had 
assigned  all  his  property  to  the  defendants,  as 
trustees  for  the  benefit  of  such  creditors  as 
were  subscribers  thereto,  and  submitted  to  be 
bound  by  it.  From  the  pleadings  and  the  evi- 
dence it  appeared,  that  previously  to  the  time 
when  the  assignment  and  composition  deed 
were  executed  Buckley  was  indebted  to  the 
plaintiff,  upon  the  balance  of  accounts,  in  the 
sum  of  300/.,  for  securing  the  payment  of 
which  they  held  a  mortgage  on  the  leasehold 
premises,  and  the  fixtures  therein,  then  occupied 
by  their  debtor.  They  did  not  become  sub- 
scribers to  the  deed  of  composition,  and  they 
withheld  from  the  trustees  all  knowledge  of  the 
mortgage.  It  appeared  also,  that  at  the  time 
when  the  deed  was  executed,  to  assist  in  carry- 
ing its  provisions  into  effect,  they  became 
security  for  Buckley  for  a  considerable  amount 
for  the  purpose  of  enabling  him  to  remain  in 

Eossession  of  the  premises  and  continue  in  his 
usine&s.  Buckley's  attempts  to  carry  on  his 
trade  being  unsuccessful,  he  took  the  benefit 
of  the  Insolvent  Debtors'  Act.  The  plaintiffs 
at  first  resorted  to  their  mortgage  security ;  but 
finding  that  to  be  worth  little,  now  insisted  on 
their  right  to  come  in  and  claim  a  share  of  the 
funds  distributable  under  the  deed  of  trust, 
together  with  the  rest  of  the  creditors. 

The  case  was  argued  by  Mr.  Bickersteth  and 
Mr.  Girdlestone,  jun.,  for  the  plaintiffs;  and 
Mr.  Pemberton  and  Mr.  0.  Anderdon,  for  the 
defendants,  the  trustees. 

The  Muster  of  the  Rolls. — This  case  seems 
somewhat  involved  in  its  circumstances,  but 
when  it  comes  to  be  examined — unless  I  mis- 
take the  effect  of  the  evidence — it  lies  in  a 
very  narrow  compass.  On  the  2d  of  March, 
1831,  Buckley,  who  was  then  in  embarrassed 
circumstances,  was  a  party  to  a  deed,  which  in 
effect  represented  that  the  lease  of  the  pre- 
mises in  which  he  carried  on  business,  the  fix- 
tures,' stock  in  trade,  certain  book  debts,  and 
other  personal  property,  belonged  'exclusively 
to  him,  and  he  thereby  assigned  the  whole  of 
this  property  to  the  defendants,  for  the  benefit 
of  the  creditors  whose  names  are  subscribed 
to  the  deed  as  parties  thereto,  or  who  may 
submit  to  be  bound  by  it.  In  that  deed  was 
contained  a  provision,  whereby  a  valuation  was 
to  be  made  of  the  property,  for  the  purpose  of 
enabling  Buckley  to  become  the  purchaser, 
and  to  carry  on  his  trade  on  the  old  premises, 
provided  he  could  give  security  for  the  pay- 
ment of  the  purchase- money  to  the  satisfaction 
of  the  creditors.  With  this  view,  Buckley, 
upon  the  execution  of  the  assignment,  made 
application  to  the  plaintiffs,.,  who  had  then, 
therefore,  full  notice  of  the  effect  and  contents 
of  that  deedS  and  having  that  full  notice,  they 
consented  to  advance  300/.,  part  of  the  sum 


which  the  lease  and  stock  in  trade  were  rained 
at,  in  order  to  enable  Buckley  to  become  the 
owner,  and  to  commence  business  anew.  Be- 
coming parties  to  that  representation,  tljey 
must  be  taken  to  accede  to  it ;  and  they  there- 
fore admit  Buckley  to  have  been  the  exclusive 
owner  of  the  lease  and  the  other  property  com- 
prised in  the  valuation.  The  plaintiffs  thus 
treat  Buckley  as  the  owner  of  the  property, 
and  consent,  by  the  part  they  acted,  to  receive 
no  other  benefit  from  that  property  than  a  divi- 
dend rateably  with  the  other  creditors,  in  pro- 
portion to  the  amount  of  their  debt.  The 
single  consideration  is,  whether  by  their  sub- 
sequent conduct  the  plaintiffs  did  or  did  not 
claim  against  that  representation,  which  they 
must  be  considered  as  having  made.  I  am  of 
opinion  that  the  plaintiffs,  by  their  subsequent 
conduct  in  asserting  their  title  as  mortgagees 
of  the  property,  did  pursue  a  course^of  con- 
duct which  was  wholly  inconsistent  with  the 
object  and  effect  of  the  trust  deed,  and  incon- 
sistent, therefore,  with  their  claim  as  parties 
to  it.  Their  bill,  therefore,  must  be  dismissed, 
with  costs. 

Perratt  and  others  v.  Latreille  and  others,  at 
Westminster,  January  28,  1834. 


Wintfi  Sentfj  practice  Court 

MASTER* 8   TAXATION. — COSTS  OF  WITNESSES' 
ATTENDANCE. — SPECIAL  JURY. 

Where  an  attorney  is  bound  io  be  prepared  to 
try  a  special  jury  cause,  from  the  com- 
mencement of  the  assizes,  although  it  is 
not  probable  that  the  cause  iff//  be  tried 
till  after  some  days  of  the  assises  have 
elapsed. 

On  application  to  review  the  Master's  taxa- 
tion, it  appeared  from  the  affidavit  on  which 
the  motion  was  founded,  that  the  cfuse  in 
question  was  made  a  special  jury,  and  was 
tried  at  the  last  Exeter  Assizes.  The  plaintiff's 
attorney  was  prepared  with  his  witnesses,  who 
were  in  attendance  from  the  commencement 
of  the  assizes,  although  the  cause  did  not 
come  on  for  trial  until  some,  days  of  the  assizes 
had  elapsed.  The  number  or  the  witnessed, 
so  in  attendance  was  thirty,  and  the  Master, 
on  taxation,  allowed  for  their  attendance  from 
the  commencement  of  the  assize*.  An  affida- 
vit was  produced,  made  by  an  experienced 
practitioner  in  the  county,  which  stated  that 
for  the  last  thirty  years  it  had  always  been  the 
custom*  at  the  Exeter  Assizes,  never  to  take 
the  special  jury  causes  until  the  third  or  fourth 
day  of  the  assizes.  It  was  therefore  contended, 
that  as  the  plaintiff's  attorney  must  have  been 
aware  of  this  practice  at  the  assizes,  he  ought 
not  to  have  kept  his  witnesses  in  attendance 
from  so  early  a  time,  but  might  have  deferred 
bringing  them  until  there  was  some  probabi- 
lity of  the  cause  coming  on  for  trial.  The 
consequence  of  his  not  doing  so.  according  to 
the  mode  in  which  the  Master  had  taxed  the 
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plaintiff's  costs,  was  to  increase  very  consider 
ably  the  sum  which  the  defendant  was  bound 
to  pay. 

Purke,  J.,  after  conferring  with  the  Master, 
was  of  opinion,  that  the  attorney  would  not 
have  done  his  duty,  if  he  had  not  been  pre- 
pared with  his  witnesses  from  the  commence- 
ment of  the  assizes,  as  it  was  so  exceedingly 
uncertain  in  all  cases  when  the  special  juries 
would  he  taken  at  the  assizes.  It  would  lie  im- 
possible to  make  a  distinction  between  the 
cases  on  that  point. 

Rule  refused. — Cosgrave  v.  Evans,  H.  T. 
1834.  K.  B.  P.  C. 


SECURITY  FOR  COST8. — INSOLVENCY   OF 

SURETY. 

The  Court  will  not  compel  a  plaintiff  to  give 
fresh  security  for  costs,  where  the  first  has 
proved  insufficient. 

In  this  case  a  rule  was  made  absolute  for 
compelling  the  plaintiff  to  give  security  for 
costs.  Security  was  accordingly  given,  but  one 
of  the  securities  afterwards*  became  insolvent. 
An  application  was  therefore  made  by  the  de- 
fendant for  a  rule  to  compel  the  plaintiff  to 
give  fresh  security  for  costs,  on  the  ground  of 
such  insolvency. 

Parke,  J.,  having  taken  time  to  consider, 
and  consult  the  other  Judges,  stated,  that  they 
were  of  opinion  that  the  rule  ought  not  to  be 
granted.  They  thought  that  when  once  secu- 
rity for  costs  had  been  given,  there  was  an  end 
to  the  matter ;  and  although  the  security  given 
might  become  insolvent,  the  Court  could  not 
again  interfere  to  compel  the  plaintiff  to  give 
fresh  security. 

Rule  refused.— Jones  v.  Jacobs,  H.T.  1834. 
K.  B.  P.  C. 
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i  ■ 

Before  these  pages  are  perused  by  our 
readers,  the  new  Rules  for  the  regulation  of 
Common  taw  Pleadings —although  not  ope- 
rative till  Easter  Term— will  have  become 
the  law  of  the  land ;  accompanied  by  the 
disadvantage  that  nothing  short  of  an  act  of 
Parliament  can  alter  them,  and  that  the 
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Judges  will  be  unable  (however  desirous)  to 
remove  any  defects  or  oversights,  or  to  make 
any  improvements  in  them  until  the  expi- 
ration of  another  six  weeks  from  the  time 
when  such  further  alterations  may  be  pre- 
pared and  laid  before  both  Houses  of  Par- 
liament. To  say  the  least,  this  is  a  state 
of  things  exceedingly  inconvenient,  and 
which  appears  to  have  arisen  oat  of  an  al- 
teration made  in  the  progress  of  the  Law 
Amendment  Bill. 

We  have  heard'  of  many  doubts  and  diffi- 
culties, coming  from  the  sages  in  the  Law 
of  Pleading ;  and  much  incline  to  think,  that 
although  the  declarations  and  pleas  may  be 
abridged,  and  some  expense  in  that  respect 
saved,  the  legal  objections  which  will  arise 
both  in  the  shape  of  demurrers  before  trial 
and  of  variances  at  the  trial,  will  create  in- 
directly much  more  delay  and  costs  than 
the  framers  of  the  Rules  have  anticipated. 
We  have  re-perused  the  evidence  adduced 
before  the  Common  Law  Commissioners,  on 
the  question  of  confining  the  suitors  to  one 
count  for  a  distinct  cause  of  action,  and  one 
plea  for  a  distinct  ground  of  defence,  and 
find  that  the  number  and  weight  of  testi- 
mony are  against  the  alteration.  We  fear 
that  the  practical  difficulties  of  preparing  a 
case  for  trial  have  not  been  sufficiently  con- 
sidered. It  often  happens  that  the  evidence 
in  support  of  a  contract  must  be  sought 
from  adverse  witnesses,  who  will  not  dis- 
close the  exact  state  of  the  evidence  they 
can  give  until  they  appear  in  the  witness 
box ;  and  in  case  of  a  variance  between  the 
allegations  in  the  one  count,  or  one  plea, 
(which  must  be  consistent  with  itself,  and 
not  liable  to  the  objection  of  duplicity,)  we 
do  not  see  how  a  Judge,  in  the  hurry  of 
a  Nisi  Prius  sittings,  can  deal  out  exact 
justice  to  both  parties ;  —  assisting  the  plain- 
tiff by  permitting  amendments,  but  not  in- 
fringing the  rights  of  the  defendant  by  al- 
lowing any  alteration  to  his  prejudice.  The 
consequence,  at  best,  appears  to  be,  that 
instead  of  the  strictness  and  regularity  of  a 
Court  of  Law,  much  of  the  discretionary 
power  of  an  Arbitrator  must  be  exercised  by 
the  Judges  and  taxing  officers,  in  adjusting 
the  claims  and  interests  of  the  parties ; 
whilst,  incident  to  this  novel  and  objection- 
able system,  there  will  be  unavoidably,  in 
many  cases,  an  increase  of  expense  and 
delay.  We  observe  that  one  of  the  wit- 
nesses before  the  Common  Law  Commis- 
sioners states  his  opinion,  that  the  different 
averments  which  now  constitute  separate 
counts,  may  be  included  disjunctively  in 
one  count ;  for  instance,  in  ejectment,  the 
tenancy  may  be  stated  as  for  a  year,  or 


half  a  year,  or  a  quarter  of  a  year.  So,  we 
presume,  it  would  be  contended,  that  in  a 
special  action  on  the  case,  to  recover  damages 
for  an  injury,  the  precise  cause  of  which  was 
unknown  before  the  trial,  the  single  count 
might  allege  that  the  injury  was  occasioned 
by  this  cause,  or  that,  or  the  other,  (to  any 
imaginable  number,)  so  as  to  meet  all  the 
possibilities  of  proof.  But  our  readers  will 
perceive,  that,  even  if  such  a  mode  of  plead- 
ing were  tenable,  in  reference  to  other  exist- 
ing principles  of  pleading,  it  would  lead  to 
the  greatest  inconvenience,  and  materially 
prejudice  the  defendant.  A  certain  class  of 
cases  might  at  all  events  have  been  excepted 
from  the  operation  of  the  rule,  and  the  ex- 
isting regulations  for  striking  out  unneces- 
sary counts,  and  subjecting  the  party  insert- 
ing them  to  the  costs  of  counts  not  estab- 
lished, would  be  a  sufficient  safeguard  against 
their  unnecessary  introduction. 

LAW  PROMOTIONS. 

Frederick  Pollock,  Esq.  K.  C,  has  been 
appointed  Attorney  General  for  the  County 
Palatine  of  Lancaster,  in  the  place  of  Mr. 
Baron  Williams. 


COUNTY  REGISTER  OF  DKKD8. 

This  bill  has  just  been  brought  in,  and 
we  shall  give  an  analysis  of  it  in  our  next 
Number.  For  the  present,  we  may  state 
that  it  comprises  all  deeds,  conveyances, 
wills,  and  other  instruments  affecting  lands ; 
that  decrees  in  equity  and  private  acts  are 
to  be  considered  assurances ;  and  that  equi- 
table mortgages  may  be  registered. 

The  Register  Office  to  be  at  such  market 
town  as  may  be  appointed  at  the  Quarter 
Sessions,  and  the  Registrar  to  be  elected  by 
the  freeholders. 

A  memorial  of  the  deed  or  instrument  is 
to  be  made ;  but  the  originals  are  not  re- 
quired to  be  left ;  though  the  parties  may 
register  them  at  full  length  if  they  require 
it,  as  a  security  against  fire  or  other  acci- 
dent. 

THE  NEW  SCALE  OF  COSTS. 

Since  the  article  on  the  reduced  Scale  of 
Costs  was  written  (p.  419,)  we  have  received 
some  further  communications,  and  believe 
that  the  practitioners  in  general  are  not 
satisfied  with  the  reasons  which  have  been 
given  in  favor  of  the  proposed  costs  in 
actions  not  exceeding  20/.  They  hold  that 
some  of  the  items  are  too  paltry  to  be  ac- 
cepted, and  that  it  will  be  impossible  to 
conduct  this  department  of  business  on  such 
diminished  terms.  The  Law,  indeed,  when 
compared  with  other  professions,  seems  now 
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to  stand  in  a  very  peculiar  situation.     The 
lawyers  are  not,  like  the  Navy  and  Army, 
employed  and  paid  by  the  state,  and  there- 
fore liable  to  such  terms  as  the  state  can 
afford  or  may  choose  to  offer ;  yet  even  re- 
ductions in  those  professions  are  effected 
under    the  sanction   of  Parliament.      But 
considering  the  Law  on  the  same  footing  as 
Medicine,  we  are  not  aware  that  any  power 
exists  by  which  the  long  established  fees 
for  surgical  skill  or  attendance,  or  for  the 
advice  or  drugs  of  the  apothecary,  can  be 
reduced  by  any  other  authority  than  that 
of  Parliament.     It  is  true,  that  the  bills  of 
attorneys  and  solicitors  are  liable  to  taxation 
by  express  statute,  as  well  as  under  the 
general  jurisdiction  which  the  Courts  have 
long  exercised ;  but  then  the  taxation  must 
be  conducted  according  to  the  usual  and 
accustomed  fees,  and  the  established  scale 
of  allowance. 

The  present  proceeding  is  certainly  a 
novel  one,  and  we  are  not  surprised  to  learn 
that  many  of  the  most  intelligent  practi- 
tioners suggest  an  inquiry  into  the  conse- 
quences of  such  a  precedent.  Will  the 
Judges  (say  they),  or  those  who  urge  them 
to  these  innovations,  stop  where  they  have 
now  begun  ?  Is  there  not  some  ground  for 
apprehending  that  this  is  but  the  commence- 
ment of  many  other  alterations  which,  must 
necessarily  change  the  whole  character  of 
the  profession  ?  And  is  it  not  time,  there- 
fore, that  the  profession  should  well  con- 
sider all  the  circumstances  in  which  they 
are  placed,  and  determine  on  the  course  they 
should  pursue  ?  No  doubt  that  "  much  is 
to  be  said  on  both  sides,"  and  we  trust  that 
before  any  thing  be  done  that  may  by  pos- 
sibility prejudice  the  general  body  of  the 
profession,  all  the  bearings  of  the  subject 
will  be  well  weighed,  and  no  conclusion 
come  to  without  the  fullest  deliberation. 
We  shall  readily  continue  to  afford  a  chan- 
nel for  communications  on  this  subject,  and 
to  second  the  suggestions  we  may  receive 
by  all  the  means  in  our  power;  and  we 
need  not  say  that  to  enable  the  profession  to 
proceed  with  effect,  its  members  must  be 
consistent  and  united  in  the  measures  which 
they  think  proper  to  adopt. 

If  the  cause  be  tried  at  Nisi  Prius,  and  the 
Judge  certifies,  the  former  costs  will  be  al- 
lowed. ■ 


SHERIFFS'  COURTS,  LONDON. 


The  Judffe  of  the  Sheriffs'  Courts,  London, 
Ins  appointed  the  under- mentioned  days  for 
the  Trial  of  Issues,  directed  to  be  tried  before 
him,  under  the  provision*  of  the  Law  Amend- 
ment Act,  3&4W.4.  c.  42.  And  all  writs 
for  the  trial  of  such  issues  must  be  left  at  the 
Sheriffs'  Court  Office,  in  Whitecross  Street, 
four  days  before  the  day  of  trial.  Dated  the 
10th  day  of  March,  1834. 


March. 

Thursday,  20th. 
Friday,  2 1st. 
Wednesday,  26th. 
Thursday,  27th. 

April. 

Thursday,  3d. 
Friday,  4th. 
Wednesday,  9tb. 
Thursday,  10th. 
Thursday,  17th. 
Friday,  18th. 
Thursday,  24th. 
Friday,  25th. 

May. 

Friday,  2d. 
Saturday,  3d. 
Thursday,  8th. 
Friday,  9th. 
Wednesday,  14th. 
Thursday,  15th. 
Friday,  30th. 
Saturday,  31st. 

June. 

Friday,  6th. 
Saturday,  7th. 
Thursday,  12th. 
Friday,  13th. 
Thursday,  19th. 
Friday,  20th. 
Wednesday,  25th. 
Thursday,  26th. 

July. 

Wednesday,  2d. 
Thursday,  3d. 


July  (continued)* 

Thursday,  1 0th. 
Friday,  1  lth. 
Thursday,  1/th. 
Friday,  18th. 
Friday,  25th. 
Saturday,  2<ith. 

August. 

Friday,  8th. 
Saturday,  9th. 

September. 

Thursday,  ISth. 
Friday,  19th. 
Friday,  26th. 
Saturday,  27th. 

October. 

Thursday,  16th. 
Friday,  17th. 
Wednesday,  29th. 
Thursday,  30th. 

November. 

Thursday,  6th. 
Fridav,  7th. 
Friday,  14th. 
Saturday,  15th. 
Wednesday,  19th. 
Thursday.  20th. 
Thursday,  27th. 
Friday,  28th. 

December. 

Thursday,  4th. 
Friday.  5th. 
Thursday,  I  lth. 
Friday,  12th. 
Thursday,  18th, 
Friday,  19th. 


The  Court  will  sit  at  Guildhall,  at  ten 
o'clock  in  the  forenoon  precisely. 

The  fees  directed  by  the  Judge  to  be  taken 
on  the  trial  of  issues,  amount  in  the  whole  to 
Ms.  lOrf. 


R.  M.  Mount,  Esq. 


FURTHER  LIST  OF  SHERIFFS,  &c— City  of  Canterbury. 
Sheriff,  Undertheriff.  Town  Agents. 


Mr.  Mount,  Canterbury. 


Messrs.   Brace   and   Sons, 
Surrey  Street,  Strand, 

In  addition  to  Durham  and  Lancaster,  we  are  requested  to  state,  that  warrants  are  not 
granted  in  London  upon  writs  issued  to  Canterbury,  all  warrants  for  that  city  being  granted  there. 
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COMMON  LAW  SITTINGS, 

kino's  bench, 
In  and  after  Etuter  Term,  1834. 


IN   TE  RM. 

London. 
Wednesday  .  May    7 


Middlesex. 
Wednesday  .  April  16 
Saturday .     .     .     .19 
Tuesday  .    .  May   6 

AFTER  TERM. 

Friday  .   .     .   May   9  |  Saturday      .  May  10 

The  Court  will  sit  at  Eleven  o'Clocl*  in  Mid- 
dlesex, and  at  Twelve  in  London,  in  Term  ; 
and  in  both  at  Half -past  Nine  after  Term. 

Causes  untried  on  the  Lists  for  the  1 6th  and 
19th  April,  will  be  taken  on  the  17th,  13th, 
21st,  and  22d.  None  but  undefended  Causes 
will  be  tried  on  the  6th  and  7th  of  May. 

ANSWERS  TO  QUERIES. 


Ham  of  property  antt  Cmihepancing. 

SHARES   OF  DECEASED   DEVISEES.      P.  400. 

The  nephew  and  niece  having  both  died  in 
the  life-time  of  the  testator,  their  presumptive 
interest  under  the  will  thereby  lapsed ;  and  on 
the  death  of  the  testator,  would  form  a  por- 
tion of  the  residue  of  his  estate,  and  will  con- 
sequently belong  to  the  widow.  The  words 
"  heirs  and  assigns"  can  have  no  effect;  the 
testator  may  have  possibly  meant  them  to  de- 
note the  nature  of  the  interest  his  nephew  was 
to  take ;  but  the  nephew  having  died  in  the 
life-time  of  the  testator,  and  all  interest  having 
thereby  gone,  his  representatives  cannot  pos- 
sibly have  any  claim  upon  the  testator's  estate. 
Doe,  d.  Turner,  v.  Kelt,  4  T.  R.  601,  is  a 
much  stronger  case.  Houo. 

CODICIL. — REPUBLICATION.      P.  287,  335. 

The  answer  to  W.'s  difficulty  will  be  found 
in  Strathmore  v.  Bowes,  7  T.  R.  483  (3  L.  O. 
245).  If  A.  devises  his  house  at  B.  [or  all  his 
real  estate]  to  C.  in  fee;  acquires  another 
house,  and  by  codicil  confirms  his  will :  in  the 
first  case  the  other  house  will  not  pass;  in  the 
latter  case  it  will*  The  confirmation  of  a  will 
by  a  codicil,  merely  makes  the  will  repeat  the 
words  contained  in  it.  A.  E.  I. 


QUERIES. 


$racttce. 


UNIFORMITY   OP   PROCESS   ACT. — BAIL  BOND. 

p.  399. 
There  can  be  no  actual  necessity  to  obtain  a 
rule  to  return  the  writ,  before  taking  an  as- 
signment of  the  hail  bond,  if  you  elect  to 
take  an  assignment  in  preference  to  ruling  the 
Sheriff;  but  as  a  matter  of  expediency,  I  think 
it  better  that,  so  soon  as  four  days  after  the 
arrest  have  expired,  agreeably  to  the  indorse- 
ment on  the  writ  of  capias,  a  rule  to  return 
the  writ  should  be  obtained  and  served ;  and 
on  the  Sheriff's  returning  the  writ,  you  may 
then  either  rule  him  to  bring  in  the  bodv,  or 
take  an  assignment  of  the  bail  bond,  as  "may 
be  deemed  most  prudent.         ^       Genus. 


Cotrmuw  ftato. 

BANKER'S    CHEQUE. 

A.  being  indebted  to  5.,  gave  him  a  cheque 
upon  his  bankers  in  liquidation  of  the  debt, 
but  which  was  not  presented  for  payment  until 
the  fifth  day  after  it  had  been  given;  in  the 
mean  while,  the  bankers  stopped  payment,  and 
were  subsequently  declared  bankrupts,  but 
without  having  any  of  ZJ.'s  effects  in  -their 
hands  at  the  time  of  cessation  of  payment, 
though  they  had  after  die  cheque  had  been 
given,  and  at  a  time  when  it  would  have  been 
paid  had  it  been  presented,  A.  in  the  interim 
having  drawn  out  his  balance.  Under  these 
circumstances,  can  B.  sue  A.  for  the  amount 
of  the  cheque,  or  has  he,  by  his  negligence  bv 
non-presentment  within  due  time,  discharged 

A.  ?     If  B.  has  no  remedy  against  A ,  I  con- 
sider the  debt  as  lost,  taking  it  to  be  clear  that 

B.  can  have  no  claim  upon  the  estate  of  the 
bankers.  L.  W.  S. 


THE  EDITOR'S  LETTER  BOX. 


We  thank  H.  J.  H.  for  his  book,  which  we 
shall  read  with  interest ;  but  whether  it  can  be 
noticed  in  our  pages,  consistently  with  their 
strictly  legal  character,  we  cannot  yet  deter- 
mine. 

^  We  are  requested  to  invite  the  communica- 
tion of  a  List  of  the  various  Acts  now  in  force 
establishing  Courts  of  Request.  Mr.  Tidd 
Pratt's  Book,  published  in  1824,  furnishes  the 
information  down  to  that  period,  and  we  shall 
be  glad  to  know/ for  the  use  of  the  profession, 
what  alterations  have  taken  place  since  that 
time. 

J.  H.  will  see  that  we  have  attended  to  the 
subject  to  which  he  alludes. 

The  letter  of  H.  W.  G.  is  acceptable,  and 
we  shall  avail  ourselves  of  it  next  week. 

The  letters  of  T.  S. ;  J.  C. ;  and  F.  W.,  are 
under  consideration. 

A  correspondent  in  Barnard's  Inn  is  in- 
formed, that  the  decision,  as  reported  at  p. 
388,  certainly  took  place  j  and  the  only  mis- 
take, if  any,  is  in  the  name  of  the  case,  which 
may  have  been  inaccurately  heard. 

We  have  received  the  names  of  some  of  the 
Perpetual  Commissioners  residing  in  the  coun- 
try, and  will  include,  in  our  Supplement  of 
the  29th  instant,  all  the  names  that  are  sent  on 
or  before  the  26th. 

"  Legalis"  is  informed  that  lie  may  procure 
at  our  publisher's  the  Numbers  he  requires  to 
complete  the  Sixth  or  any  other  Volume. 

The  Queries  and  Answers  of  W.  H.  S.; 
E.G.;  G.E.;  "Homo;"  T.  C.|  C;  and 
A.  Z.,  have  been  received. 
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Quod  magis  ad  hos 


Fertinet,  et  nescire  malum  est,  agitamas. 


Horat. 


THE  SIXTH  REPORT  OF  THE  COM- 
MON  LAW  COMMISSIONERS,  ON 
THE  INNS  OF  COURT. 


We  looked  forward  with  great  interest  to 
the  Report  of  the  Common  Law  Commis- 
sioners on  die  subject  of  the  Inns  of  Court. 
We  have  from  time  to  time  devoted  a  con- 
siderable portion  of  our  space*  to  the  consi- 
deration of  their  present  state,  and  the  pro- 
priety of  altering  the  mode  of  legal  educa- 
tion now  pursued  in  them.  We  were  glad, 
therefore,  to  find  the  Lord  Chancellor,  on 
behalf  of  his  brother  benchers,  declare  their 
willingness  that  the  subject  should  be  inves- 
tigated in  the  fullest  manner;  that  they 
courted  investigation,  and  were  ready  to 
submit  their  revenues,  their  privileges,  and 
the  existing  modes  of  governing  the  Inns  of 
Court,  to  the  Commissioners,  to  be  dealt  with 
by  them  as  they  should  see  fit.  We  un- 
derstand that  the  following  are,  in  sub- 
stance, the  recommendations  contained  in 
the  Report. 

1.  That  the  Societies  be  enjoined  to  allow, 
and  the  Judges  of  the  Courts  at  Westminster 
to  receive,  an  appeal  from  any  act  of  the 
Benchers  of  any  Inn  of  Court,  rejecting  an 
application  lor  admission  into  their  Society. 

2.  That  in  all  cases  where  an  application 
is  rejected*  whether  it  relates  to  admission  as 
a  Student,  or  to  the  call  to  the  Bar,  the 
party  applying  shall  have  notice  in  writing 
of  the  cause  of  rejection — shall  be  allowed 
to  clear  himself  from  any  charge  of  miscon- 


a  See  particularly  the  articles  in  our  Fourth 
Volume,  "  On  the  Misapplication  of  the  Re- 
venues of  the  Inns  of  Court.9' 

no.  cxcvi. 


duct  which  it  may  involve,  and  for  that  pur* 
pose  shall  be  at  liberty  to  make  his  defence, 
either  in  person  or  by  counsel,  and  to  pro* 
duce  evidence ;  and  that  a  full  report  of  the 
whole  evidence,  and  other  proceedings  be- 
fore the  Benchers,  shall  (in  the  event  of  an 
appeal)  be  laid  before  the  Judges. 

3.  That  no  general  rules  or  orders  in 
future  to  be  made  by  any  of  the  Societies 
on  the  subject  of  Admission  of  Students, 
or  the  Call  to  the  Bar,  shall  be  of  any  force 
until  they  shall  have  been  laid  before  all 
the  Judges  of  the  Superior  Courts  at  West- 
minster, to  be  assembled  for  that  purpose, 
and  approved  and  subscribed  by  such  Judges, 
or  any  eight  or  more  of  them. 

4.  The  regulation  which  relates  to  prac- 
tising as  Special  Pleaders  or  Conveyancers, 
and  the  necessity  for  attaining  for  that  pur- 
pose the  permission  of  the  Societies,  is  con- 
sidered objectionable,  but  it  does  not  appear 
what  alteration  is  recommended. 

5.  That  the  certificate  of  two  graduated 
Members  of  any  of  the  Universities,  or  of 
two  respectable  householders,  should  suf- 
fice ;  and  that  the  persons  signing  the  re- 
commendation need  not  certify  that  the  ap- 
plicant is  personally  known  to  them. 

6.  That  the  power  of  admitting  or  reject- 
ing an  applicant  for  Call  to  the  Bar,  should 
in  future  be  vested  in  the  Benchers  only,  to 
the  exclusion  of  the  Bar  Table. 

It  will  be  seen,  that  the  learned  Commis- 
sioners have  not  pursued  their  inquiries  into 
every  branch  of  tie  subject.  So  far  as  their 
recommendations  go,  we  are  disposed  to 
agree  with  most  of  them ;  but  we  shall  re- 
serve their  further  consideration  until  next 
week.  At  present,  it  strikes  us,  that  any 
alteration  with  respect  to  Special  Pleaders 
I  and  Conveyancers  is  uncalled  for. 

2E 
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On  the  Law  of  Libel. 


ON  THE  LAW  OF  LIBEL. 


We  are  glad  that  a  Select  Committee  has 
been  appointed  to  consider  the  state  of  the 
present  Law  of  Libel,  as  we  are  satisfied 
that  it  demands  all  the  attention  and  inves- 
tigation which  a  body  of  this  kind  is  best 
qualified  to  give.  We  shall  now  mention 
the  principal  points  which  deserve  their 
consideration,  most  of  which  were  stated  in 
the  able  speech  of  the  Solicitor  General,  on 
moving  for  the  Committee ;  and  it  will  be 
readily  admitted  by  all,  that  a  system  more 
faulty  and  incongruous  than  the  present  can 
hardly  exist. 

There  can  be  no  doubt,  that  under  the 
present  state  of  the  law,  the  rule  that  has 
been  lately  enforced,  that  a  newsvender  is 
liable  to  an  action  of  libel  for  the  bare  sale 
of  a  newspaper  containing  libellous  matter, 
is  the  true  one,  as  the  sale  amounts  to  a 
publication ;  but  the  manifest  hardship  and 
injustice  of  this  state  of  the  law  must,  we 
think,  be  apparent  to  all.  The  remedy 
proposed  for  this  grievance,  which  would 
also  apply  to  some  others,  is  to  enact  that 
the  simple  act  of  publishing,  or  assisting  in 
the  publication,  shall  not  constitute  an  of- 
fence ;  but  that  it  should  be  further  neces- 
sary that  the  prosecutor  should  bring  some 
proof  of  knowledge  of  the  libel  home  to  the 
accused  ;  in  short,  that  malice  should  not, 
as  at  present,  be  implied,  but  should  be 
proved  against  the  person  to  be  convicted. 

Another  grievance  is  undoubtedly  the 
unsettled  state  of  the  law  as  to  what  con- 
stitutes a  libel— a  point  which  books  have 
been  composed  to  settle,  and  which  certainly 
some  learned  Judges  have  reduced  to  ab- 
surdity. Lord  Erskine  used  to  say  of  the 
state  of  the  law  in  his  time  respecting  the 
taking  a  debt  out  of  the  Statute  of  Limita- 
tions, that  the  only  way  was  for  the  debtor 
to  knock  the  creditor  down  if  he  were  asked 
for  payment,  and  wished  that  the  statute 
should  not  be  defeated ;  and  certainly  the 
law  of  libel  is  in  a  similar  state  of  absurdity. 
If  all  the  opinions  given  from  the  Bench  on 
the  subject  were  to  be  taken  as  law,  the 
most  harmless  piece  of  raillery  might  be 
punished  as  libellous  matter;  and  a  suffi- 
cient number  of  instances  have  occurred  to 
render  the  whole  subject  ridiculous.  Some 
endeavour  should  therefore  be  made  to 
define  the  nature  and  limits  of  a  libel  in 
law. 

The  next  point  to  which  the  attention  of 
the  Committee  should  be  directed  is,  that 


rule  of  law  which  declares  that  truth  is  a 
libel.     As  our  readers  well  know,  in  crimi- 
nal proceedings  the  truth  of  a  libel  cannot 
be  taken  into  consideration  at  all,*  although 
in  civil  cases  the  allegation  of  truth  may  be 
brought  forward,  and  if  proved,  is  conclu- 
sive.    The  observations  of   the   Solicitor 
General  on  this  point  are  worthy  of  atten- 
tion.    "  It  was,"  he  said,  "  difiicult  to  go  to 
the  extent  that  every  man  had  a  right  to 
publish  any  thing  of  any  body,   provided 
only  it  were  true.     It  had  been  suggested 
that  some  such  rule  as  this  should  be  esta- 
blished ;  that  if  the  publication  charged  as 
libellous  should  be  proved  to  be  true,  that 
should  be  an  answer  to  the  implied  malice. 
As  the  law  at  present  stood,  a  libel  carried 
with  it  an  implication  of  malice.    It  was 
vain  for  a  defendant  to  prove  the  truth  of 
the  publication,  and  that  he  never  enter- 
tained a  suspicion  of  its  containing  libellous 
matter.  If  a  man  maliciously  published  that 
which  was  not  true  of  another  person,  it 
was  fit  that  he  should  be  punished  for  so 
doing.    In  many  cases  it  might  not  be  right 
to  publish  matter  which  was  true ;  but  it 
never  could  be  justifiable  to  publish  what 
was  not  true.      Some  such  rule  as  that 
which  he  had  adverted  to  might  possibly  be 
adopted,  and  it  was  a  point  worthy  of  in- 
quiry.   At  present  he  was  inclined  to  think, 
that  if  a  jury  should  find  that  a  defendant 
has  published  a  libel  innocently— that  was 
to  say,  for  a  good  purpose,  or  without  ex- 
press malice — the  evidence  of  the  truth  of 
the  publication  should  protect  him  from  the 
implied  malice.     In  proceeding  by  simple 
action,  the  consequences  resulting  from  the 
present  law  were  really  absurd.     If  the  de- 
fendant should  succeed  in  proving  the  libel 
to  be  true,  no  matter  how  injurious  or  cruel 
it  might  be,  or  how  malicious  soever  the 
motives  might  be  which  prompted  its  publi- 
cation, the  person  libelled  could  obtain  no 
redress."      It  will  be  seen,  therefore,  that 
the  present  law  is  altogether  defective  in 


*  A  very  recent  instance  has  occurred  of  the 
hardship  of  this  rule,  in  a  case  just  reported. 
A  libel  stated  that  there  was  a  riot  at  C.,  and 
that  a  person  fired  a  pistol  at  an  assemblage  of 
persons;  and  upon  this,  imputed  neglect  of 
duty  to  the  magistrates  j  and  it  was  held  by 
Pattewn,  J,,  on  a  trial  for  a  criminal  informa- 
tion for  this  libel  on  the  magistrates,  that  the 
defendant's  counsel,  with  a  view  of  shewing  that 
the  libel  did  not  exceed  the  bounds  of  free 
discussion,  could  not  go  into  evidence  to  prove 
that  there  was  in  fact  a  riot,  and  that  a  pistol 
was  in  fact  fired  at  the  people.  Rex  v.  Brig' 
stock,  6  Car.  &  Pay.  185. 
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Assault,  with  several  special  pleas  of  justi- 
fication. That  one  of  the  defendants  was  pos- 
sessed of  a  certain  steam  vessel,  into  which  the 
Elaintiff  intruded,  and  he  gently  laid  hands  on 
im  to  remove  him,  and  the  other  defendant 
assisted.  Replication  of  excess  as  to  the  jus- 
tification, which  was  pleaded  to  the  third 
count,  which  alleged  a  tearing  of  the  plaintiff's 
clothes;  and  de  injuria*  to  the  other  special 
pleas.  From  the  evidence  on  the  part  of  the 
plaintiff  it  appeared,  that  he  was  desirous^  of 
going  to  Richmond  with  a  friend  ;  and  being 
too  late  for  the  regular  steam  boat,  they  hired 
a  wherry,  and  when  they  had  got  as  far  as 
Whitehall,  they  saw  the  Queen  Adelaide 
steamer,  and  inquired  where  it  was  going. 
The  captain  replied,  "  to  Richmond."  The 
plaintiff  said,  "that  is  the  very  thing  we  want." 
They  were  going  on  board,  when  the  captain 
said,  "  Do  vou  belong  to  the  party?"  The 
plaintiff  said,  "Party?  what  party?  we  are  by 
ourselves."  The  captain  said,  "Very  well, 
you  may  come  on  board — the  fare  is  1*.  6V. 
a-piece."  The  plaintiff  and  his  friend  then 
went  on  board  and  walked  about,  and  soon 
after  observed  servants  coming  with  provisions 
in  baskets,  which  led  them  to  think  that  the  boat 
was  engaged  for  a  private  party.  The  plaintiff 
was  looking  towards  the  shore,  when  a  gentleman 
who  had  been  giving  directions,  and  appeared  to 
be  one  of  the  managers,  came  up  to  the  plain- 
tiff's friend  and  said,  "  I  hope  you  gentlemen 
have  not  left  any  of  your  party  behiud."  To 
which  the  reply  was,  '*  No,  Sir,  we  have  not 
left  any  of  our  party  behind ;  I  am  sorry  we 
are  here;  I  fear  we  are  intruders:  we  were 
not  aware,  when  we  came  on  board,  that  it  was 
a  private  party."  The  gentleman  made  an- 
swer, "  You  are  ndt  at  all  intruding."  The 
steam  boat  then  went  on,  and  nothing  particu- 
lar occurred  till  it  arrived  near  Putney  Bridge, 
when  the  defendant  Lewis  and  another  person 
said  in  a  loud  tone,  "  There  are  strangers  on 
board,"  and  advanced  towards  the  plaintiff  and 
his  friend,  and  asked  them  if  they  belonged  to 
the  party.  They  said,  No,  but  they  had  ex- 
plained to  a  gentleman  who  appeared  to  be  a 
manager.  Angry  words  passed  between  the 
parties.  The  plaintiff  and  his  friend  were 
several  times  told,  that  they  had  no  business 
there,  and  that  if  they  did  not  go,  they  would 
be  compelled  by  force  to  leave ;  and  eventu- 
ally a  wherry  was  called,  and  they  were  forced 
into  it  by  tbe  defendants  and  others.  The 
plaintiff  seated  himself  and  refused  to  move, 
and  in  the  act  of  forcing  him  away,  it  appeared 
that  his  clothes  were  much  torn. 

Aldersun,  J.  (in  summing  up),  said— The 
first  question  for  your  consideration  is,  whe- 
ther the  defendants  have  justified  the  assault 
which  has  been  proved.  The  way  in  which 
they  justify  is,  that  the  defendant  Lewis  was 
possessed  of  a  certain  steam  vessel,  and  that 
the  plaintiff  was  unlawfully  there,  and,  being 
requested,  refused  to  leave,  whereupon  Lewis 
removed  him,  and  the  other  defendant  assisted 
him  in  so  doing.  You  need  not  consider  whe- 
ther they  used  too  much  violence,  as  the  plain- 
tiff has  not  taken  issue  upon  that  point.    In 
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this  point:  on  the  one  hand  the  truth  of  the 
libel  is  often  a  justification  where  it  should 
not  be  so ;  on  the  other,  it  strictly  cannot  in 
many  cases  be  entertained,  when  it  would 
completely  justify  the  defendant.  The  state 
of  the  law,  therefore,  in  these  respects,  is 
obviously  defective. 

Another  point  which  has  frequently  come 
before  public  attention,  is  the  power  of  the 
law  officers  of  the  Crown  to  file  ex  officio 
informations.  In  Ireland,  it  is  the  practice 
for  the  Attorney  General  to  call  the  parties 
before  him  previously  to  filing  an  informa- 
tion, which  affords  an  opportunity  for  ex- 
planation of  the  circumstances  under  which 
the  publication  has  taken  place.  It  may 
perhaps  be  advisable  to  put  the  practice 
in  England  in  this  respect  on  a  similar 
footing. 

But  perhaps  the  question  the  most  fre- 
quently discussed  in  the  present  state  of  the 
law  of  libel  is,  how  far  the  jury  should  be 
the  judges  of  the  law  as  well  as  the  facts  in 
cases  of  libel.  By  Mr.  Fox's  celebrated  act, 
32  G.  3.  c.  60,  it  was  declared,  that  the 
jury  should  be  judges  as  well  of  the  law  as 
the  fact ;  but  it  has  been  recently  held  by 
the  Court  of  Common  Pleas,5  that  this  act 
does  not  extend  to  civil  cases ;  and  that  the 
jury  are  to  determine  the  fact  of  publication, 
and  the  application  of  the  innuendoes,  and 
the  Court  the  question  whether  the  matter  be 
or  be  not  libellous.  This  subject,  therefore, 
also  demands  the  attention  of  the  Commit- 
tee, and  a  declaratory  enactment  thereon. 

The  severe  act  passed  on  this  subject  in 
a  time  of  great  public  confusion,  60  G.  3. 
c.  9,  will  also  deserve  consideration. 

These  points,  and  the  others  connected 
with  the  subject,  being  deliberated  upon,  we 
trust  that  an  act  may  be  framed  which  may 
relieve  the  present  state  of  the  law  from 
the  odium  and  difficulty  which  now  arise 
from  its  vagueness,  and  the  impossibility 
through  its  means  of  obtaining  the  ends  of 
justice. 

PRACTICAL  POINTS   OF   GENERAL 

INTEREST. 

No.  LVIIL 


EXCURSIONS   BY  STEAM  BOATS. 

As  the  Easter  holydays  are  at  hand,  the  fol- 
lowing case  may  be  useful  to  some  of  our 
readers: — 

*  fValker  v.  Ridgway,  E.  T.  1827.  Levy  v. 
Jfy/«#,E.T.  1827. 
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point  of  taw,  I  Inform  jrou  that  Lewis  w*i  not 
justified  as  in  possession  of  the  vessel,  and 
therefore  you  will  find  your  verdict  for  the 
plaintiff.  But  you  must  in  considering  the 
damages,  take  all  the  circumstances  into  your 
consideration  ;  and  if  you  think  that  the  de- 
fendants were  in  substance  Justified,  then  you 
should  find  your  verdict  tor  a  farthing  da- 
mages. But,  if  you  think  that  they  were  not 
in  substance  justified,  then  you  will  give  such 
damages  as  you  think  the  plaintiff  is  entitled 
to.  His  Lordship  read  over  the  evidence,  and 
left  the  conflicting  testimony  to  be  decided  on 
by  the  jury,  who  found  a  verdict  for  the  plain- 
tiff—Damages 10/. 
Dean  v.  Hogg,  6  C.  &  P.  54. 
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GENERAL  REGISTER  OF  DEEDS. 

The  following  is  an  analysis  of  the  new  Bill 
"  for  establishing  a  General  Register  for  all 
Deeds  and  Instruments,  affecting  Real  Pro- 
perty in  England  and  Wales.'9 

Registry  Office. 

1.  A  General  Registry  Office  to  be  esta- 
blished. 

2.  The  Lords  of  the  Treasury  to  provide 
proper  buildings. 

Registrar  and  other  Officers. 

3.  His  Majesty  may  appoint  a  Registrar  and 
Assistant  Registrars. 

4.  The  Lords  of  the  Treasury  to  appoint 
subordinate  officers. 

5.  And  make  regulations  as  tojthe  duties  of 
the  several  officers. 

6.  The  Registrar  General  to  be  a  Barrister 
and  Conveyancer  of  ten  years*  standing,  and 
the  Assistant  Registrar  three  years. 

7.  The  Registrar  and  Assistant  to  hold  office 
during  good  behaviour.  The  clerks  may  be 
removed  by  the  Lords  of  the  Treasury. 

8.  The  Registrar  General,  and  other  officers, 
to  give  security  for  the  due  performance  of 
their  duties. 

Districts. 

9.  England  and  Wales  to  be  divided  into 
districts  for  the  purposes  of  the  act. 

» 
Mode  of  Registry. 

10.  Assurances  executed  after  December, 
31,  1834,  or  in  case  of  wills  where  the  testator 
shall  die  after  Dec.  31,  1834,  may  be  regis- 
tered by  depositing  an  original,  and  making 
the  proper  entries.  The  documents  deposited 
to  be  made  up  into  books  or  parcels,  and  num- 
bered. 

11.  All  assurances  (except  wills,  &c.)  to  be 
indexed  according  to  ihe  regulations  follow- 
ing : 

First.  An  Index,  to  be  called  "  The  Ge- 
neral Index,"  to  be  kept  for  each  district  j 


and  asfettrances,  affecting  lands  within  such 
district,  to  be  indexed  in  the  General  Index, 
under  heads  designated  by  numbers. 

Second.  Where  the  grantor  does  not  de- 
rive title  under  any  registered  assurance, 
the  assurance  is  to  be  indexed  under  a  new 
head. 

Third.  Where  the  grantor  does  derive 
title  under  a  registered  assurance,  the  as- 
surance is  to  be  indexed  under  the  same 
head  as  the  assurance  under  which  the  title 
is  derived. 

Fourth.  Power  enabling  lands  previously 
held  under  different  titles,  to  be  brought 
together  on  the  Index ;  and  enabling  lands 
previously  indexed  under  the  same  head,  to 
be  separated  on  the  Index. 

Fifth.  No  assurance  to  be  indexed  under 
more  than  one  head. 

Sixth.  An  Alphabetical  Index,  to  be  called 
"  The  Index  to  the  Roots  of  Titles,"  to  be 
kept  for  each  district.  And  where  the  gran- 
tor does  not  derive  title  under  any  regis- 
tered assurance,  an  entry  of  the  grantor's 
name  to  be  made  in  such  Index,  with  a  re- 
ference to  the  head  under  which  the  as- 
surance is  indexed. 

Seventh.  Particulars  to  be  expressed  on 
entering  an  assurance. 

Eighth.  The  grantor  of  an  equity  of  re- 
demption is  not  to  be  considered  as  deriving 
his  title  under  the  mortgage  deed. 

What  Instruments  may  be  registered. 

12.  Decrees  in  equity,  creating,  transferring, 
or  determining  interests  in  land,  and  also  de- 
crees in  equity,  by  which  any  such  decree  shall 
be  varied  or  reversed,  are  to  be  considered 
assurances. 

13.  Every  private  act  of  Parliament  affecting 
lands,  to  be  an  assurance. 

14.  Where  by  a  public  act  any  lands  are 
vested  upon  the  payment  of  money,  Sec,  a 
memorandum  of  the  payment,  or  other  act, 
may  be  registered. 

15.  Equitable  mortgages,  by  deposit  of 
deeds,  may  be  registered  by  depositing  a 
memorandum. 

16.  Liens,  by  reason  of  non-payment  ofpur- 
chase  money,  may  be  registered,  by  depositing 
a  memorandum. 

17-  The  assurance  to  be  considered  to  have 
been  made  by  the  person  whose  right,  ore.  in 
the  lands  shall  be  bound  by  the  decree,  &c. 

Index  of  fFiUt. 

18.  An  Index,  to  be  called  "  The  Index  to 
Wills/'  to  be  kept  for  England  and  Wales ; 
and  where  a  will  i*  registered,  an  entry  of  the 
testator's  name  to  be  made  in  such  Index,  and 
also  an  entry  of  the  will. 

19.  Power  to  require  the  registration  of  any 
will  which  has  been  proved. 

Loss  of  Original  Document. 

20.  Where  the  original  document  is  lost,  a 
copy  or  extract  may  he  deposited.  In  case  of 
an  extract,  the  registration  to  be  effectual  only 
so  far  as  the  extract  agrees  with  the  original. 
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Deposit  of  Copies. 

21.  Where  the  document  is  directed  to  be 
deposited  at  any  other  office,  a  copy  may  be 
deposited  at  the  Register  Office. 

Compelling'  Registration. 

22.  Power  to  any  person  claiming  under  an 
assurance,  to  compel  the  registration  thereof, 
by  application  to  a  Judge. 

23.  Power  to  the  Judge  to  whom  the  appli- 
cation shall  be  made,  to  make  any  order  as  to 
costs ;  and  to  order  an  office  copy  to  be  fur- 
nished at  the  expense  of  the  applicant. 

Judgments,  Sfc. 

24.  Judgments,  statutes,  and  recognisances 
may  be  registered  by  depositing  a  memorial, 
and  making  the  proper  entry.  Such  memorials 
to  be  made  up  into  books  or  parcels,  and  num- 
bered. 

25.  Particulars  to  be  contained  in  the  me- 
morial. 

26.  An  Index,  to  be  called  "  The  Index  to 
Judgments,  Statutes,  and  Recognizances,"  to 
he  kept  for  England  and  Wales ;  and  an  entry 
of  the  name  of  each  defendant  conusor  to  be 
made  in  such  Index,  and  also  an  entry  of  the 
memorial.    Contents  of  such  entry. 

27.  Judgments,  statutes,  and  recognizances, 
to  his  Majesty,  and  inquisitions,  by  which  debts 
shall  be  found  due  to  his  Majesty,  may  be  re- 
gistered by  depositing  a  memorial,  and  making 
the  proper  entry. 

2$.  Particulars  to  be  contained  in  such  me* 
morial. 

29.  Obligations  and  specialties  within  the 
statute  33  Hen.  8.  c.  39,  may  be  registered  by 
depositing  a  memorial,  and  making  the  proper 
entnr. 

30.  Particulars  to  be  contained  in  any  such 
memorial. 

31.  Acceptances  of  offices  within  the  statute 
13  Eliz.  c.  4,  may  be  registered  by  depositing 
a  memorial,  and  making  the  proper  entry. 

32.  Particulars  to  be  contained  in  any  such 
memorial. 

33.  The  memorials  of  judgments,  and  sta- 
tutes and  recognizances  to  nis  Majesty,  and 
of  such  inquisitions,  obligations,  specialties, 
and  acceptance  of  offices  as  aforesaid,  to  be 
made  up  into  books  or  parcels,  and  num- 
bered. 

Index  to  Crown  Debtors. 

34.  An  Index,  to  be  entitled,  "  The  Index 
to  Debtors  and  Accountants  to  the  Crown/' 
to  be  kept,  and  an  entry  of  the  name  of  each 
defendant,  conusor,  &c,  to  be  made  in  such 
Index;  and  also  an  entry  of  the  memorial. 
Contents  of  such  entry.  The  last-mentioned 
Index  may  be  divided  into  separate  lists. 

Lis  Pendens. 

36.  Lis  pendens  may  be  registered  by  depo- 
[  siting  a  memorial  of  the  bill  or  information, 
and  making  the  proper  entry. 

36.  Particulars  to  be  contained  in  any  such 
memorial.  Memorials  of  bills  and  informa- 
tions to  be  made  up  into  books  or  parcels,  and 
numbered. 


Inde*  to  Suits. 

37.  An  Index,  to  be  called  "  The  Index  to 
Suits  in  Equity,"  to  be  kept  for  England  and 
Wales;  and  on  registering  a  bill  or  informa- 
tion, an  entry  of  the  name  of  each  plaintiff  and 
defendant  to  be  made  in  such  Index,  and  also 
an  entry  of  the  memorial. 

38.  Names  of  parties  iuformant  need  not  be 
entered  in  the  Index. 

39.  Memorials  of  bills  or  informations  to  be 
examined  by  the  proper  officer. 

Effect  of  want  of  Registry. 

40.  Wills  to  be  void  as  against  purchasers 
from  the  heir  at  law,  &c.  unless  registered. 
Wills  registered  within  two  years  after  the 
testator's  death  to  be  valid. 

41.  Other  assurances  authorized  to  be  re- 
gistered, to  be  void  as  against  purchasers,  un- 
less registered. 

42.  Estate  of  interest  arising  under  publie 
act,  upon  payment  of  money,  &c,  to  be  void 
as  against  purchasers,  unless  a  memorandum 
registered. 

43.  Equitable  mortgage  by  deposit  to  be 
void  as  against  purchasers,  nnless  memorandum 
registered. 

44.  Liens  for  purchase  money  to  be  void  as 
against  purchasers,  unless  memorandum  regis- 
tered. 

45.  Judgments,  statutes  and  recognizances 
and  liabilities  to  the  Grown,  &c,  to  be  void  as 
against  purchasers,  unless  registered. 

Priority  of  Registered  Assurances. 

46.  The  priority  {riven  by  the  preceding 
clauses  to  be  enforced  in  equity,  notwithstand- 
ing notice. 

47.  Assurances  registered  at  the  same  time 
to  have  priority,  according  to  the  time  of  exe- 
cution. x 

'48.  The  protection  of  the  act  to  extend  to 
persons  who  claim  under  purchasers. 

Bankrupts  and  insolvents. 

49.  Conveyances  to  the  assignees  of  bank- 
rupts  and  insolvents,  not  to  be  protected  by 
the  act. 

Legal  Estates  and  Tacking. 

50.  Protection  by  legal  estates  and  tacking, 
not  to  be  allowed. 

Assignment  of  Terms. 

51.  Terms  assigned  to  attend  the  inherit- 
ance, to  be  a  protection  only  against  claims 
prior  to  1st  January,  1835. 

Jurisdiction  in  Equity. 

52.  The  act  not  to  affect  the  jurisdiction  of 
equity  in  cases  of  lis  pendens.  But  an  assur- 
ance executed  during  the  pendency  of  a  suit, 
to  be  valid,  unless  the  bill  or  information  shall 
have  been  registered  before  the  registration  of 
the  assurance. 

53.  Decrees  authorized  to  be  registered,  to 
prevail  against  assurances  executed  during  the 
pendency  of  the  suit,  unless  the  assurance 
shall  be  registered  before  the  decree. 
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Merging  Interest. 

'  54.  An  assurance  which  would  hare  the 
effect  of  merging  any  interest,  not  to  have 
such  effect  as  against  a  subsequent  purchaser 
of  such  interest,  unless  an  entry  be  made  to 
lead  such  purchaser  to  the  assurance. 

Caveat. 

55.  Power  to  require  a  caveat  to  be  entered 
in  the  General  Index,  or  in  the  Index  to  the 
Roots  of  Titles  for  any  district.  The  requisi- 
tions for  caveats  to  tie  made  up  in  books  or 
parcels,  and  numbered. 

56.  Caveats,  how  to  be  entered  in  the  Gene- 
ral Index.  Caveats,  how  to  be  entered  in  the 
"  Index  to  the  Roots  of  Titles." 

57.  Extent  of  protection  to  be  afforded  by 
caveats. 

58.  The  protection  of  caveats  restricted  to 
specified  cases. 

Immediate  Registry. 

59.  The  entries  and  references  required  by 
the  act,  to  be  made  immediately  on  the  receipt 
of  the  instruments  at  the  office. 

60.  A  stamp  to  be  kept,  and  the  impres- 
sions to  be  taken  judicial  notice  of. 

Duplicate  Documents. 

61 .  Duplicates  of  deposited  documents  may 
be  compared  at  the  office,  and  certified.  Every 
document  so  certified,  to  be  received  as  evi- 
dence that  another  part  of  the  same  assurance 
has  been  deposited. 

62.  Copies  of  and  extract  from  deposited 
instruments  to  be  provided  on  application,  and 
to  be  certified.  The  stamp  of  the  office,  with 
a  certificate,  to  be  evidence  of  such  copies 
and  extracts. 

Regulation  as  to  Searches  and  Extracts. 

63.  Persons  applying  for  copies  or  extracts, 
to  sign  a  declaration  that  they  nave  an  interest 
in  the  property,  or  are  employed  professionally 
for  one  having  such  interest.  Penalty  for 
falsehood  in  such  declaration. 

64.  Extracts  from  the  Indexes  to  be  pro- 
vided on  application,  and  to  be  certified.  Office 
extracts  from  the  Indexes  to  be  evidence  of 
the  contents. 

Evidence  of  Office  Copies. 

65.  After  notice,  unless  a  counter  notice  be 
given,  parties  to  suits  may  give  deposited  ori- 
ginals or  certified  duplicates  or  office  copies  in 
evidence,  without  proof  of  execution. 

66.  Where  the  notice  is  given  for  a  copy, 
and  the  counter  notice  requires  the  original  to 
be  produced  only,  the  deposited  original,  or  a 
certified  duplicate,  may  be  giveu  in  evidence, 
without  proof  of  execution. 

67.  The  costs,  where  a  counter  notice  is 
given,  of  proving  or  producing,  to  fall  on  the 
party  giving  the  counter  notice. 

68.  A  document  or  office  copy  once  given 
in  evidence  under  the  preceding  clauses,  to  be 
afterwards  allowed  in  the  same  cause. 

69.  The  clauses  for  dispensing  with  proof 
of  execution,  and  with  the  production  of  ori- 


ginal documents,  to  apply  to  requisitions  for 
caveats  and  inhibitions. 

Stamping  Duplicates,  fyc. 

70.  Where  there  are  duplicates  of  a  regis- 
tered assurance,  one  duplicate  to  be  exempted 
from  stamp  duty,  provided  the  deposited  do- 
cument is  duly  stamped.  The  exemption  not 
to  apply  where  either  of  the  duplicates  has  the 
effect  of  a  counterpart. 

71.  Memorials,  office  copies,  and  extracts 
to  be  exempt  from  stamp  duty. 

Post  Office. 

72.  Instruments  may  be  sent  and  applica- 
tions made,  to  the  Register  Office,  through  the 
Post  Office. 

73.  Persons  sending  instruments  to  be  de- 
posited, or  duplicates  to  be  compared,  may  re- 
quire receipts.  Where  the  instrument  is  sent 
through  the  Post  Office,  the  receipt  to  be  sent 
through  the  Post  Office. 

Removal  of  Instruments. 

74.  Instruments  deposited  at  the  Register 
Office,  not  to  be  removed,  except  on  legal  pro- 
cess. 

75.  Wills  deposited  at  the  Register  Office, 
may  be  removed  for  the  purpose  of  being1 
proved  ;  after  being  proved,  the  will  is  to  be 
returned. 

Searches. 

76.  Searches  of  the  Indexes  to  be  permitted, 
and  inspections  of  deposited  instruments  al- 
lowed. Searches  of  the  Indexes  to  be  made 
on  application,  and  the  result  certified. 

77.  Persons  applying  to  inspect  instruments 
to  sign  a  declaration  of  their  being  interested 
in  the  property,  or  professionally  concerned 
for  one  who  is  interested.  Penalty  for  false- 
hood in  such  declaration. 

Duty  of  Attorney. 

78.  The  duties  of  attorneys,  &c.  to  be  ful- 
filled by  causing  an  office  search  to  be  made. 
Attorneys,  &c.  indemnified  in  relying  on  ac- 
curacy of  certificates. 

Altering  Regulations. 

79.  Chief  Justices  and  other  Judges,  or 
three  or  more  of  them,  may  on  application  by 
the  Registrar  General,  alter  regulations,  &c. 
as  to  indexing. 

80.  Power  to  the  Registrar  General  to  re- 
quire statements  for  regulating  the  entries  to 
be  sent  with  assurances. 

Responsibility  of  Officers. 

82.  No  officer  of  the  Register  Office  to  be 
responsible  for  omissions  or  mistakes  occa- 
sioned by  defects  in  the  statement. 

83.  Actions  for  damages  occasioned  by  the 
omission  or  misfeazance  of  any  officer  of  the 
Register  Office,  to  be  brought  against  the  Re- 
gistrar General.  If  final  judgment  be  reco- 
vered, the  damages  to  be  paid  out  of  the  con- 
solidated fund.  Notice  to  be  given  to  the 
Attorney  General.  The  Registrar  General 
not  to  be  personally  liable. 
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84.  Provision  ai  to  costs,  if  judgment  be 
given  for  the  defendant,  or  the  plaintiff  discon- 
tinue or  become  nonsuit. 

85.  Provision  for  the  case  of  a  writ  of 
error. 

86.  Power  to  the  Registrar  General  to  com- 
promise any  such  action. 

87.  Limitation  of  actions  brought  under  this 
act  against  the  Registrar  General  to  be  com- 
puted from  the  actual  loss. 

Fees, 

88.  The  fees  specified  in  the  schedule  to  be 
paid. 

89.  Time  at  which  fees  are  to  be  paid. 

90.  Summary  remedy  to  compel  payment  of 
tees. 

Salaries  and  Expenses. 

!)L  Power  to  assign  salaries  to  the  Registrar 
General  and  other  officers  of  the  Register 
Office. 

92.  Sums  for  defraying  the  expenses  of  the 
Register  Office  to  be  allowed  out  of  the  con- 
solidated fund. 

93.  Power  to  apply  monies  received  by  the 
office,  in  payment  of  the  expenses  of  the  same. 

94.  Subject  to  the  last  power,  all  monies 
received  by  the  office  to  be  paid  to  the  con- 
solidated fund. 

95.  Accounts  of  the  office  to  be  audited. 
25  G.  3.  c.  118.  §2. 

96.  The  postage  on  packets  sent  to  and 
from  the  Register  Office,  to  be  borne  by  the 
office.  Rate  of  postage  to  be  paid  for  such 
packets.  Postage  to  be  part  of  the  expense  of 
the  office. 

97.  No  packets  to  be  received  at  the  Regis- 
ter Office,  unless  through  the  Post  Office,  or 
free  of  expense. 

Local  Registries. 

98.  Local  Register  Acts.  2  &  3  Anne;  5 
Anne ;  6  Anne ;  7  Anne,  c.  20 ;  and  8  Geo.  2, 
repealed. 

99.  Assurances  not  to  be  inrolled  in  Local 
Register  Offices  after  31st  December,  1834 ; 
and  no  assurances,  &c.  to  be  registered  in  such 
offices  after  31st  December,  1839. 

100.  Registration  in  the  General  Register 
Office  to  have  the  same  effect  against  acts  prior 
to  1st  January,  1835,  as  registration  in  the 
Local  Register  Offices. 

101.  Vacancies  in  office  of  Registrar  for 
local  offices  in  Yorkshire  not  to  be  filled  up. 
After  31st  December,  1S38,  the  offices  of  Re- 
gistrars for  Middlesex  to  cease.    25  Geo.  2.  c. 

102.  Vacancies  in  Local  Register  Offices 
prior  to  1st  January,  1840,  to  be  filled  up  by 
persons  nominated  by  Commissioners  of  Irea- 
mry. 

'  103.  Provision  to  be  made  as  to  the  custody 
•f  documents  in  Local  Register  Offices. 

104.  Copies  of  assurances  to  be  made  after 
December  31,  1839,  by  persons  nominated. 

105.  Power  to  give  compensation  to  officers 
of  Local  Register  Offices. 

106.  Instruments  required  to  be  registered 
b  the  Local  Register  Offices,  may  be  regis- 
tered in  the  General  Register  Office. 


Exceptions. 

107.  Copyhold  lands  not  to  be  affected. 

103.  Rack-rent  leases,  &c.  not  to  be  af- 
fected. 

1(19.  Where  possession  does  not  go  along 
with  such  lease,  &c.  the  same  to  be  void  as 
against  a  purchaser  during  the  interval. 

110.  Conveyances,  &c.  to  be  provisional,  or 
general  assignees  of  bankrupts  or  insolvents, 
need  not  be  registered. 

111.  Inclosure  awards  not  to  be  affected. 

1 12.  Shares  in  Companies  not  to  be  affected. 

113.  Lands  within  the  Bedford  Level  not  to 
be  affected. 

1 14.  None  of  the  exceptions  to  warrant  the 
provision  to  prevent  protection  by  legal  estates 
or  tacking. 

Penalties. 


115.  Punishment  for  forging  signatures 
quired  by  the  act,  or  counterfeiting  impressions 
of  seal  of  the  Register  Office. 

1 16.  Falsely  swearing  under  this  act,  to  be 
punished  as  perjury. 

117.  Actions  by  and  against  the  Registrar 
General,  not  to  abate  by  his  death,  &c. 

1 18.  Meaning  of  words  in  this  act.  "  Lands,'9 
••  Estate  and  Interest,"  "  Assurance,"  "  Will/' 
"  Person,"  "  Title  to  Lands."  "  Claiming 
derivatively."  *•  Addition."  Words  used  in 
the  singular  or  plural  number,  or  in  the  mas- 
culine gender,  to  apply  generally. 

119.  Act  may  be  altered  this  Session. 


OBSERVANCE  OF  THE  SABBATH. 

This  is  intituled,  a  Bill  "  to  promote  the 
better  Observance  of  the  Lord's  Day;"  and  the 
following  are  the  proposed  enactments,  the  se- 
cond of  which  we  state  fully,  as  shewing  the 
main  scope  of  the  measure : 

1.  All  work  prohibited  on  the  Lord's  Day. 

2.  Every  person  who  upon  the  Lord's  Day, 
or  any  part  thereof,  shall  do  or  exercise,  or 
hire  or  employ  any  person  to  do  or  exercise, 
any  manner  of  labour  or  work  of  his  or  her 
ordinary  calling,  or  in  the  way  of  trade  or 
business,  or  keep  open  shop,  or  keep  or  hold, 
or  aid  or  assist  in  keeping  or  holding  any  fair 
or  market,  or  buy  or  sell,  or  cry,  offer  or  ex- 
pose for  sale,  or  receive  or  deliver,  or  cause  or 
procure  to  be  bought  or  sold,  or  cried,  offered 
or  exposed  for  sale,  -  or  received  or  delivered, 
any  goods,  wares,  merchandize,  animal,  chat- 
tel or  effect,  or  pay,  or  cause  or  procure  to  be 
paid,  any  wages  or  debt,  or  security  for  money, 
or  any  goods  or  matter  or  thing  whatsoever, 
as  wages  or  the  price  of  labour,  or  make  any 
contract  of  hiring  or  other  contract  or  agree- 
ment, shall  forfeit  and  pay  a  sum  not  less  than 
five  shillings  nor  more  than  twenty  shillings 
for  the  first  offence,  and  not  less  than  twenty 
shillings  nor  more  than  forty  shillings  for  the 
second  offence,  nor  less  than  forty  shfllings  nor 
more  than  fire  pounds  for  every  subsequent 
offence;  and  in  addition  to  such  forfeitures,' 
every  sale,  payment,  settlement,  contract  or 
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agreement,  and  every  receipt  or  discharge  for 
money  given  on  the  Lord's  Day,  shall  be  utterly 
void  and  of  none  effect. 

3.  Further  penalty  for  persons  keeping  open 
shop  beyond  one  hour  on  the  Lord's  Day. 

4.  Constables  and  others  may  seize  goods 
offered  for  sale  in  public  places  on  the  Lord's 
Day. 

5.  Penalty  for  drunkenness  on  the  Lord's 
Day. 

6.  Penalty  for  keeping  open  houses  of 
entertainment  on  the  Lord's  Day. 

7.  Penalty  for  being  present  at  any  meeting 
for  gaming,  &c.  on  the  Lord's  Day. 

8.  Houses  used  for  the  above  purposes  to 
be  dealt  with  according  to  law. 

9.  Penalty  for  stage  carriages,  &c.  travelling 
on  the  Lord's  Day. 

10.  Penalty  for  hiring  or  letting  horses  and 
carriages  on  the  Lord's  Day. 

11.  Penalty  for  travelling  with  any  cattle, 
barge,  &c.  on  the  Lord's  Day. 

12.  Penalty  on  ships  and  other  vessels  com- 
mencing their  voyage  on  the  Lord's  pay,  or 
discharging  their  cargo,  or  let  to  hire  for  the 
purpose  of  being  used  on  the  Lord's  Day. 

13.  Penalty  for  hunting  or  shooting  on  the 
Lord's  Day. 

14.  Constables,  &c.  may  seize  cattle  travel- 
ling on  the  Lord's  Day. 

15.  Penalty  for  constables,  &c.  refusing  to 
act  in  certain  cases. 

16.  Penalty  for  resisting  officers. 
17*  Justices  may  convict  on  view. 

18.  No  process  to  be  served  on  the  Lord's 
Day. 
•  19.  Recovery  and  application  of  forfeitures. 

20.  For  compelling  the  attendance  of  wit- 
nesses. 

21.  Information  to  be  made  within  three 
months. 

22.  Appeal. 

23.  In  actions  against  persons  who  have 
made  information  in  cases  where  the  convic- 
tion has  been  quashed,  no  greater  damages 
than  two  pence  shall  be  recovered  by  the  plain- 
tiff, unless  he  allege  malice  and  want  ot  pro- 
bable cause. 

24.  Limitation  of  Actions.  Venue  local. 
General  issue  may  be  pleaded. 

25.  Ecclesiastical  jurisdiction  not  altered* 
26>  Exemptions  from  this  act. 

27.  Act  not  to  extend  to  works  of  piety, 
charity,  or  necessity. 


HIGHWAYS* 

This  bill  is  intended  to  consolidate  and 
amend  the  Laws  relating  to  Highways  m  that 
part  of  Great  Britain  called  England.  The 
enactments  are  as  follow  j— 

1.  Repeal  of  6  G.  1.  c.  6;  18  G.  2.  c.  33; 
21  G.  2.  c,  43i  30  G.  2.  c.  22*  13  G.  3.  c.  78 ; 
34  G.3.  c  64 1  34  G.  3.  c.  74 ;  42G.3.  c.90. 
b.  174;  44G.3.C.52*  54G.3.C.  100;  55  G. 
3.  c.  68. 

2.  Not  to  revive  repealed  acts. 


3.  Proviso  for  recovery  of  penalties  neurred 
for  offences  against  acts  repealed. 

4.  Present  surveyors  to  continue  until  sur- 
veyor appointed. 

5.  Interpretation  clause. 

6.  Surveyor  to  be  elected  annually,  and  he 
may  be  re-elected. 

/.  Qualification  of  surveyor. 

8.  Penalty  on  surveyor  not  acting  when 
chosen. 

9.  Surveyor  may  be  appointed,  with  a  salary. 

10.  Surveyors,  on  verifying  accounts,  to  gat 
to  Justices  the  name  and  residence  of  succeed- 
ing surveyor. 

11.  Power  to  Justices  in  certain  cases  to 
appoint  a  surveyor. 

12.  When  parish  is  situate  in  more  than  one 
county. 

13.  Parishes  may  be  united  for  the  purpose 
of  forming  a  district.  Applications  to  be  made 
to  Justices  at  Sessions.  Inhabitants  to  fix 
amount  of  salary. 

14.  Justices  at  Sessions  to  unite  parishei 
into  districts,  and  to  select  and  appoint  a  dis- 
trict surveyor. 

15.  Names  of  parishes  and  of  district  sur- 
veyor to  be  sent  to  each  Churchwarden,  &c., 
by  Clerk  of  Peace.  Parishes,  when  united,  to 
form  a  district;  for  purposes  of  this  act,  for 
three  years.  Any  one  parish  may  give  notice 
of  intention  to  cease  to  form  one  of  the  dis- 
trict. 

1 6.  District  surveyor  to  have  power,  Sec ,  of 
surveyor,  &c,  except  in  levying  rate.  Money 
not  to  be  expended  out  of  parish,  except,  &c. 
Salary  of  district  surveyor,  how  to  he  naid. 

17.  In  case  of  death,  &c.  of  district  sur- 
veyor, successor  to  be  appointed. 

18.  When  parishes  are  united,  a  surveyor  to 
be  appointed  to  make  rate,  Ike. 

19.  Surveyor,  &c,  for  every  neglect  of  duty, 
shall  forfeit  not  exceeding  5/. 

20.  As  to  repair  of  highways  at  ends  of 
bridges  hereafter  to  be  built.  Not  to  extend 
to  raised  causeways,  &c. 

21.  Parishes,  when  liable  to  repair  new  high- 
ways. 

22.  Direction  posts,  where  and  how  to  be 
erected. 

23.  Power  to  use  adjoining  ground  as  a  tem- 
porary road. 

24.  Surveyor  to  remove  snow,  &c 

25.  Surveyor  to  make  rate.  Rate  to  be  al- 
lowed by  Justices. 

26.  Surveyor  may  inspect  rate-book,  and  ob- 
tain copies  or  extracts. 

27.  Rates  not  to  exceed  a  certain  amount. 

28.  Errors  in  rates  may  be  rectified. 

29.  Persons  may  be  exempted  by  Justices 
from  payment  of  highway  rate. 

30.  Persons  not  liable  to  payment  of 
way  rate. 

31.  Rates,  how  to  be  collected. 

32.  Vestry  may  appoint  collector  of  rates. 

33.  Security  to  be  taken  from  collector. 

34.  Assistant  surveyor  or  collector  to 
count. 

35.  Accounts  to  be  kept. 

36.  Surveyor  to  keep  books*  and  account  of 
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monies  received,  &c,  to  be  open  to  inspection 
of  rated  inhabitants. 

.  37-  The  property  in  all  books,  &c,  to  be 
vested  in  surveyor  for  time  being* 

38.  Surveyor,  on  quitting  office,  to  deliver 
books,  &c.,  to  succeeding  surveyors.  Penalty 
for  neglect* 

39.  In  case  of  death  of  surveyor,  executors 
to  account. 

40.  A  yearly  account  to  be  made  by  sur- 
veyor. Subject  to  appeal.  Surveyors  ap- 
pointed under  13  Q.  3.,  to  pass  their  account 
at  Special  Sessions  after  Lady-day,  1834. 

41.  Justices  may  hold  and  adioura  Petty 
Sessions  when  they  think  fit,  on  giving  notice 
to  other  Justices. 

42.  Surveyor  may  contract  for  getting  and 
carrying  materials.  If  the  surveyor  has  a  share 
in  anv  contract,  or  shall  let  to  hire  any  team, 
or  sell  or  dispose  of  any  timber,  stones,  &c, 
without  license  from  two  Justices  of  Peace,  be 
shall  forfeit  10/.,  and  be  incapable  of  being 
surveyor  with  a  salary. 

43.  Penalty  on  taking  away  materials  be- 
longing to  surveyor. 

44.  Land  allotted  to  the  parish  for  materials, 
when  exhausted,  may  be  sold. 

45.  Tenants  for  life,  &c,  may  renounce  da- 
mages. 

46.  Persons  enfeoffed  with  lands  for  main- 
tenance of  highways,  &c,  shall  let  them  to 
farm  at  the  most  approved  value,  with  consent 
of  Justices. 

47.  Where  statute  duty  was  to  be  performed 
on  turnpike  roads,  surveyor  to  pay  money  in 
lieu  thereof. 

48.  Power  to  get  materials  from  any  river  or 
brook,  or  from  any  common  or  waste  lands, 
without  expense,  but  filling  up  the  pits,  &c; 
or  from  the  lands  of  any  person,  not  being 
garden-ground,  &c,  on  tendering  satisfaction 
tor  damages;  and  materials  may  be  carried 
through  any  enclosed  or  open  lands,  on  ten- 
dering damages.  Any  difference  as  to  damages 
may  be  settled  by  two  Justices. 

49.  Not  to  extend  to  sea-beach,  &c.  Time 
for  removing  materials. 

50.  Notice  to  be  given  before  materials  are 
taken  from  private  lands,  and  two  Justices 
shall  decide  tnereon. 

51.  If  pits  orholes  are  made  in  getting  ma- 
terials, surveyor  shall  cause  them  to  be  filled 
up  or  fenced  off.  Penalty  for  not  filling  up  or 
fencing  off,  20s.  Penalty  for  not  fencing  off, 
&c.,  in  six  days  after  receiving  notice,  not 
more  than  10/.,  nor  less  than  40*. 

52.  Surveyor  damaging  mills,  buildings, 
dams,  &c.v  by  digging  materials,  forfeit  not 
exceeding  57. 

a  53.  Highway  lying  in  two  parishes,  two  Jus- 
tices to  determine  what  parts  shall  be  repaired 
by  each.  Proviso  in  case  of  highway  repaired 
by  party  ration*  tenures,  &c. 

54.  Parishes,  &c,  bound  to  repair  the  part 
so  allotted. 

55.  How  costs  of  proceedings  shall  be  de- 
frayed, &c. 

06.  Boundary  of  counties,  &c  not  to  be 
changed,  txwpt  for  the  purposes 


57-  Highways  repaired  by  party  ration*  te- 
nures, &c.  may  be  made  a  parish  highway. 

58.  What  shall  be  deemed  the  centre  of  the 
highway.  No  encroachment  to  be  made  on 
waste  lands  lying  on  side  of  any  highway. 

59.  No  tree,  shrub,  or  bush  allowed  to  stand 
within  fifteen  feet  of  centre  of  carriage-way  or 
cartway. 

60.  Owners  of  adjoining  lands  to  cut  the 
hedges  and  branches  of  trees  obstructing  the 
roads. 

61.  Time  of  cutting  hedges  and  trees. 

62.  Surveyor  to  make,  scour,  and  keep  open 
ditches,  &c,  and  also  make  and  lay  trunks, 
tunnels,  &c,  in  and  through  lands  adjoining 
highway,  paying  damages  for  same  if  any  in- 
curred. 

63.  Surveyor's  duty,  on  taking  view  of  con- 
dition of  highways,  &c,  within  district,  in  re* 
spect  of  nuisances,  &c.  If  offender  does  not 
remove  such  nuisance,  &c.  after  notice,  sur- 
veyor shall  do  it,  &c. 

64.  Penalty  for  encroaching  on  highway. 
Encroachment  to  be  taken  down  by  the  sur- 
veyor. 

65.  Steam-engines,  &c.  not  to  be  erected 
within  a  certain  distance  on  roads. 

66.  Penalty  on  persons  committing  nui- 
sances by  riding  on  footpaths,  &c. ;  by  injur- 
ing the  roads ;  by  damaging  banks,  causeways, 
direction-posts,  mile-stones,  &c.;  by  making 
bonfires ;  by  baiting  bulls ;  by  laying  timber, 
&c. ;  by  running  of  filth. 

67.  Matters  laid  on  or  near  any  highway,  so 
as  to  be  a  nuisance,  to  be  removed  on  notice ; 
or  on  failure,  to  be  cleared  and  disposed  of  by 
any  person  obtaining  an  order  from  a  Justice, 

68.  Surveyor  to  impound  cattle  found  stray- 
ing on  highway*.  Limiting  extent  of  penalty. 
Right  of  pasturage  not  taken  away. 

69.  Punishing  persons  guilty  of  pound* 
breach. 

70.  Carriers'  dogs  to  be  fastened  to  carriage. 

71.  For  discovery  of  offenders,  names  of 
owners  to  be  painted  on  waggons,  &c,  in  the 
manner  herein  mentioned. 

72.  One  driver  may  take  charge  of  two 
carts,  provided  they  are  drawn  only  by  one 
horse  each. 

73.  Children  not  to  drive  carts,  &c,  on  pe- 
nalty of  10*. 

74.  Drivers  of  waggons  or  carts  not  to  ride 
thereon,  unless  some  other  persons  on  foot 
guide  the  same.  Drivers  of  carriage  causing 
any  hurt  or  damage  to  others,  or  quitting  the 
road,  or  driving  carriage  without  owner's  name, 
or  not  keeping  the  left  or  near  side,  or  inter- 
rupting free  passage ;  the  driver,  if  not  the 
owner,  to  forfeit  1Q#. ;  if  he  be  the  owner,  20#. 
Penalty  on  driver  not  discovering  his  name. 

75.  For  securing  transient  offenders. 

76.  Cartways  are  to  be  made  twenty  feet 
wide,  horseways  eight  feet  wide,  and  footways 
three  feet. 

77-  Justices  may  order  narrow  highways  to 
be  widened.  Surveyor  to  agree  with  owners  of 
lands  for  recompense;  and  if  they  cannot 
agree,  the  same  may  be  assessed  by  a  jury  at 
the  Quarter  Sessions.  On  payment  of  money 
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assessed,  ground  to  be  deemed  a  public  high- 
way. Where  there  is  not  money  sufficient,  a 
further  rate  may  be  made,  by  order  of  the  Jus- 
tices  at  their  Quarter  Sessions,  not  exceeding 
one  third  of  rate. 

78.  Costs  of  proceedings,  by  whom  payable. 

79.  Previous  to  highway  being  stopped  up, 
&c,  surveyor  to  request  Justices  to  view  same. 

80.  Proceedings  for  diverting,  &c.  certain 
highways,  and  to  stop  up  unnecessary  highway. 
Surveyor  to  affix  notice  on  side  of  highway, 
and  insert  name  in  newspaper ;  and  after  no- 
tice, on  door  of  church.  On  proof  of  publica- 
tion of  notices  and  plan  being  delivered  to 
Justices,  they  shall  grant  certificate  of  having 
viewed  highway,  &c.  Contents  of  certificate. 
Certificate  and  plan,  &c,  to  be  deposited  with 
Clerk  of  Peace,  and  read  in  open  Court.  Li- 
berty to  inspect  certificate,  &c. 

81.  Persons  who  may  think  themselves  ag- 

grieved  if  such  highway  should  be  ordered  to 
e  stopped  up,  &c,  may  appeal. 

82.  In  case  of  appeal,  jury  at  sessions  to  de- 
termine whether  new  highway  is  nearer,  &c. 

83.  Costs  to  be  awarded  in  appeal  against 
stopping  up,  &c.  highway. 

84.  If  no  appeal  be  made,  or  if  dismissed, 
Sessions  to  make  order  for  diverting,  &c,  and 
the  old  ways  may  he  stopped,  and  proceedings 
shall  be  conclusive,  and  new  highway  shall 
afterwards  continue  a  public  highway,  &c. 

85.  When  new  highway  shall  be  completed, 
old  highway  to  be  stopped  up,  and  the  land 
sold.  Mines  and  minerals  reserved  to  the 
owners. 

86.  In  what  cases,  and  in  what  manner,  and 
upon  what  terms,  the  old  highways,  or  the  land 
lying  between  the  fences  inclosing  the  same, 
shall  be  disposed  of. 

87.  Provisions  as  to  widening,  &c.  highways, 
to  extend  to  highways  which  persons  are  bound 
to  repair  ration*  tenura,  &c.  Justices  to  fix 
annual  or  other  amount  payable  by  party  pre- 
viously bound  to  repair. 

88.  Mode  of  proceeding  before  Justices,  if 
highway  out  of  repair.  In  what  cases  Justices 
cannot  interfere. 

89.  Mode  of  proceeding  if  obligation  to  re- 
pair is  disputed. 

90.  Fines,  penalties,  and  forfeitures,  how  to 
be  levied  and  applied. 

91.  Justices  empowered  to  award  costs  to 
defendant,  where  information,  &c.  is  with- 
drawn or  dismissed. 

92.  Court  may  award  costs  to  the  prosecu- 
tor on  indictment. 

93.  If  highway  out  of  repair,  no  other  mode 
of  proceeding  than  that  directed  by  this  act. 

94.  Surveyor  may  be  a  competent  witness. 

95.  Justices  may  proceed  by  summons  on 
the  recovery  of  penalties. 

y6.  Power  of  compelling  witnesses  to  attend. 

97.  Forfeitures,  costs,  and  charges  may  be 
levied  by  distress  and  sale.  In  what  manner 
to  be  applied. 

98.  Forfeiture  amounting  to  40*.,  may  be 
recovered  by  action. 

99.  Satist action  recoverable  for  special  da- 
mage, but  distress  not  unlawful  for  want  of 
form  in  the  proceedings. 


100.  Plaintiff  not  to  recover  for  irregularity, 
if  tender  of  amends  be  made. 

101.  Appeal  may  be  made  to  Quarter  Ses- 
sions against  rate,  &c. 

102.  Provisions  of  41  G.  3.  c.  23,  applicable 
to  this  act. 

103.  Rates  and  proceedings  not  to  be 
quashed  for  want  of  form. 

104.  In  case  of  appeal,  Sessions  may  grant 
a  special  case. 

105.  Limitation  of  actions.  Defendant  may 
plead  the  general  issue. 

106.  Amount  of  fees. 

107.  Expenses  for  defending  prosecutions 
agreed  upon  at  a  vestry  meeting,  how  to  be 
paid. 

108.  Limiting  powers  of  act. 

109.  Not  to  affect  the  Universities. 

110.  Not  to  affect  the  county  of  Mont- 
gomery Act. 

111.  Powers  of  Commissioners  of  Sewers 
not  abridged. 

112.  Concerning  the  forms  of  proceedings. 


SELECTIONS 
FROM  CORRESPONDENCE. 


No.  XLIX. 


SPECIAL   USES   TO   BAR  DOWER. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 

It  seems  to  be  to  no  very  useful  purpose  td 
debate  the  question,  whether  what  are  called 
special  uses,  be  now  necessary,  with  a  view  to 
Questions  of  dower  or  not — considering  that 
their  utility  in  other  respects  would  prohnhly 
render  it,  under  any  circumstances,  desirable 
to  continue  them. 

When  we  consider  the  expense  and  labour 
arising  out  of  searches  and  precautions  against 
judgments  and  other  incumbrances,  the  relief 
which  is  so  often  afforded  by  the  consideration 
of  a  purchaser  being  in  under  the  original 
creation  of  the  power,  by  taking  as  appointee, 
is  one  which  no  one  would  lightly  give  up. 

A  Practitioner. 


DOUBTS   ON   THE   DOWER  ACT,   CONTINUED. 

Sir, 
I  trust  you  will  allow  me  to  acknowledge 
my  obligations  to  both  your  correspondents, 
J.  C.  and  P— — e,  for  their  observations  on  the 
Fine  and  Recovery  Act  and  the  Dower  Act. 
They  have  both  treated  their  subject  with  great 
ability.    If  one  feels  more  convinced  by  what 

P e  has  said,  it  is  not  that  P e  has 

written  better  than  J.  C. ;  but  because  his 
opinions  have,  as  I  think,  truth  for  their  found- 
ation.  They  seem  to  me,  moreover,  to  have  a 
better  title  to  the  character  of  originality.  In 
reading  the  communications  of  J.  C,  I  never 
could  get  rid  of  the  impression,  that  he  went 
to  the  consideration  of  the  subject  with  a  mind 
somewhat  warped  by  "  die  learned  lecturer'* 


K 


Selections  from  Correspondence,  No.  XLJX. 


443 


opinion."  and  "  the  better  opinion  of  West- 
minster  Hall."  ■  Pardon  me,  Sir,  for  telling 
you,  that  I  much  regret  the  impatience  mani- 
fested by  you  to  put  an  end  to  the  discussion. 
At  the  feast  which  you  furnish  weekly,  there 
are  dishes  suited  to  all  tastes.  For  my  part, 
there  is  none  more  adapted  to  mine,  than  what 
is  obtained  from  such  men  as  your  aforesaid 
correspondents.  You  cannot,  in  my  opinion, 
"  curtail"  the  productions  of  their  pen,  with- 
out curtailing  the  usefulness  of  your  miscel- 
lany. Their  text  is  of  very  general  import- 
ance :  their  commentary  able  and  useful. 

I  take  courage,  notwithstanding,  to  offer  a 
word  or  two ;  which  word  or  two,  that  I  may 
riot  draw  too  deeply  on  your  patience,  1  shall 
for  brevity  sake  put  in  the  interrogatory  form. 

1.  Did  J.  C.  notice  these  words  at  the  be- 
ginning of  the  1st  section  of  the  Fine  and  Re- 
covery Act :— "  in  the  construction  of  this 
act ;"  and  are  not  these  words,  in  connexion 
with  the  proviso  at  the  end,  to  be  read  thus  :— 
in  the  construction  of  this  act,  expressions 
that  have  more  than  one  meaning  shall  not 
have  the  different  meanings  given  to  them, 
where  there  is  any  thing  in  the  subject  or  con- 
text repugnant? 

2.  If  J.  C.  should  say  that  the  Fine  and  Re- 
covery Act  and  the  Dower  Act  are  in  pari  ma- 
teria,  and  therefore  to  be  construed  as  one, 
does  he  mean  that  they  are  to  be  so  construed 
as  regards  the  subject-matter  of  every  clause, 
especially  the  1st  of  each  act  ? 

3.  If  the  par  materia  be  confined  to  the 
dower  of  women  married  after  the  1st  of 
January,  1834,  as  it  seems  to  me  it  is,  is  not 
the  question  narrowed  to  one  of  no  practical 
importance  ?    Is  not  the  repugnancy  he  speaks 
of*  applicable  to  the  mode  only  of  destroying 
the  right  of  dower  i    Taken  separately,  the 
Fine  and  Recovery  Act,  if  there  were  no  Dower 
Act  would,  if  the  former  relate  to  dower  at  all, 
by  J .  C  .'s  own  admission0,  be  sufficient  to  accom- 
plish the  thing  designed,  namely,  the  prevention 
of  any  future  claim  of  dower ;  and  this  being  so, 
how  does  he  make  it  appear  that  the  Dower  Act, 
which  declares  that  the  same  thing  may  be 
done  by  one  person  instead  of  two,  is,  as  to 
the  thin*  to  be  accomplished,  repugnant  to  the 
Fine  and  Recovery  Act  ?    It  was  an  useless 
piece  of  legislation  to  enact  that  the  wife  of  a 
man  married  after  the  Ut  of  January,  1834, 
should  not,  without  her  consent,  be  barred  ot 
her  dower,  and  almost  in  the  same  breath  to 
jrive  the  husband  alone  the  power  of  barring 
her ;  but  does  not  that  repugnance  which  is 
to  effect  the  destruction  of  a  preceding  enact- 
ment, include  in  it  the  idea  of  opposition,  to 
such  a  degree  as  that  the  subsequent  enactment 
cannot  exist  with  the  preceding  one,  nor  vice 
vers**? 


DOWER  ACT.— LIMITATION   CLAUSES. 

The  question  of  your  correspondent  W.  B.f 
(p.  390)  "  whether  on  the  purchase  of  dowable 
property  by  a  person  married  previously  to  the 
1st  of  January,  1834,  the  simple  form  in  the 
Dower  Act  (sec.  6)  will  suffice,"  is  answered 
in  the  quotation  he  has  made  from  Mr.  Hayes' 
book— "The  operation  of  the  act  is  so  far 
limited  by  the  concluding  section,  as  to  leave 
wholly  unaffected  the  dower  of  every  widow 
married  on  or  before  the  1st  of  January,  1834/ 
"  You  maybe  sure,"  (says  your  correspond- 
ent) "  I  did  not  hesitate  to  follow  the  safer 
course  pointed  out  by  Mr.  Haves;"  but  there 
was  no  less  safe  course  pointed  out  at  all ;  for 
when  Mr.  Stalinan  says,  referring  to  the  6th 
section  of  the  Dower  Act,  "  This  declaration 
will  render  a  limitation  to  uses  to  bar  dower 
unnecessary  on  the  purchase  of  dowable  pro- 
perty," he  could  only  mean,  where  the  pur- 
chaser had  been  married  after  the  1st  of  Janu- 
ary, 1834,  not  where  he  had  been  married  be- 
fore that  time.    Now  by  W.  B.'s  statement,  it 
appears  the  purchaser  tor  whom  he  was  con- 
cerned had  been  married  before  that  time. 

The  answer  to  the  question  whether  or  not 
"it  is  important  to  continue  the  customary 
limitations,"    when  the  marriage  has  taken 
place  before  the  1st  of  January,  1834,  must  be 
in  the  affirmative ;  but  the  extent  to  which  it  is 
important,  depends  upon  the  answer  to  another 
question,  viz.,  whether  dower  is  within   the 
Fine  and  Recovery  Act  ?      If  it  be  irithiu, 
(some  say  it  is,  others  it  is  not)  then  under 
that  act  a  woman  married  before  the  1st  of 
January,  1834,  may,   under  the  powers  con- 
ferred by  the  77th  section,  "  dispose  of,  re- 
lease, surrender,  or  extinguish"  her  estate  or 
interest  as  effectually  as  she  could  if  she  were 
a  feme  sole ;  but  it  will  be  useful  to  insert  the 
usual  limitation  notwithstanding,  because  no 
widow  will  then  have  any  claim  at  all  to  any 
portion  of  her  deceased  husband's  land,  and 
consequently  she  will  have  no  interest  to  be  at 
the  trouble  and  expense  to  dispose  of:  the 
husband's  dominion  will  be  from  first  to  last 
exclusive  and  absolute.    If  it  be  not  within 
the  Fine  and  Recovery  Act,  it  is  of  paramount 
importance  that  the  limitation   in    question 
should  be  inserted ;  for  if  claim  to  dower  once 
attach,  the  land  cannot  by  any  act  whatever  be 
exonerated  therefrom,  because  it  is  declared 
by  the  Fine  and  Recovery  Act,  sec.  2,  that  no 
fine  shall  be  levied  or  recovery  suffered  after 
the  31st  day  of  December,  1833.    Yet  it  seems 
Mr.  Wilde  has  said  the  legislature  did   not 
mean  the  Fine  and  Recovery  Act  to  extend  to 
dower.    See  7  L.  O.  p.  70. 


March  18,  1834. 


F.W. 


»  7L.  O.  p.  202. 
b  7  L.  G.  p.  46. 
c  P.  100. 


EFFECT  OF  REDUCTION  OF  COST8. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
1  have  perused  with  some  little  attention 
those  portions  of  your  two  last  Numbers  which 
relate  to  the  New  Scale  of  Common  Law  Costs ; 
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in  the  former  of  which  you  have  given  an  ex- 
tract thereof,  and  in  your  last  Number  notes 
thereon.  It  cannot  hut  be  obvious  to  every 
discerning  mind,  that  while  the  object  of  the 
Judges  of  the  land  appears  to  be  to  concede 
cheap  law  to  the  suitor,  that  it  is  to  be  princi- 
pally effected  at  the  expense  of  the  attorneys ; 
and  nothing  can  be  required  to  illustrate  the 
fact  more  than  this  present  scale  of  costs. 
Instead  of  the  long-established  charge  for  issu- 
ing writs,  instructions  for  declaration,  &c, 
they  are  to  be  reduced,  the  former  2s.,  and  the 
other  items  one-half;  while  the  fees  to  be  paid 
on  issuing  the  writ,  signing  judgment,  &c, 
are  to  remain  as  usual.  This  I  conceive  to  be 
monstrous  in  principle,  unjust  in  effect,  and 
requiring  amendment ;  for  while  I  advocate 
cheap  law,  I  must  maintain,  that  reason  and 
justice  should  be  dealt  out  in  effecting  that 
desirable  object,  by  making  every  department 
connected  with  the  proceedings  bear  a  fair 
proportion  of  the  diminution.  Upon  what 
principle  can  it  be  argued  that  the  attorney 
alone  should  be  the  sufferer,  in  this  decrease 
in  the  amount  of  costs,  and  that  the  fees  pay- 
able in  respect  thereof  should  remain  unal- 
tered? 

I  should  hope  that  the  next  Scale  of  Costs 
which  may  be  issued  (for,  no  doubt,  there  will 
be  soon  some  further  alterations  made  in  these 
march  of-intellect  times),  that  the  fees  alluded 
to  will  be  diminished  in  proportion,  by  which 
means  law  may  be  obtained  at  a  still  cheaper 
rate  than  the  present  scale  holds  out  to  the 
suitor,  and  with  a  great  deal  more  reason  and 
justice  in  effecting  so  desirable  an  end. 

I  would  ask  the  learned  framers  of  this  Scale 
of  Costs,  what  will  be  the  effect  thereof  on  a 
large  proportion  of  our  fellow-men — the  law- 
yers' clerks  ?  Hundreds  of  that  class  (respect- 
able men,  too,  in  the  common  acceptation  of 
Che  word)  are  at  this  moment  out  of  employ- 
ment, and  unable  to  earn  their  bread  by  fol- 
lowing any  ordinary  or  mechanical  business ; 
while  those  who  are  in  employment,  are  in 
most  instances  not  paid  more  than  the  wages 
of  the  labourer,  whose  work,  chough  more 
heavy,  is  yet  not  more  laborious.  If,  then,  num- 
bers of  this  class  are  at  this  moment  in  a  state  of 
destitution,  what  will  be  the  effect  of  this  system 
of  cutting  up  the  attorneys'  costs,  but  that  hun- 
dreds more  will  be  thrown  out  of  employment, 
and  those  who  are  fortunate  enough  to  be  re- 
tained bv  their  principals,  will  have  to  suffer 
by  a  still  further  curtailment  of  their  weekly 
pittance,  and  the  work  which  others  have  done 
will  be  thrown  upon  them!  This  state  of 
things,  to  a  person  acquainted  with  the  pro- 
fession, may  be  expected  soon  to  come  to  pass. 

Newman  Street,  W.  O. 


LABOURERS'   COTTAGES. — EJECTMENT. 

To  the  Editor  of  the  Legal  Observer. 
Sir, 
In  answer  to  the  inquiry  of  your  correspond- 
ent H.  C.  W.,  contained  in  the  Legal  Observer 
of  the  8th  instant,  as  to  how  a  landlord  should 
act  under  circumstances  therein  stated,  I  beg 
to  say  that  he  would  be  justified  in  entering 


upon  the' premises  of  (he  tenant r  and  turning 
him  out,  provided  the  pence  was  nut  broken  in 
regaining  possession.  By  your  correspond- 
ent's statement,  it  appears  that  it  was  not  a  de- 
mise of  the  house  separate  from  the  service,  but 
so  long  as  the  tenant  continued  in  the  service  of 
the  landlord.  If,  therefore,  that  service  were 
determined  by  a  proper  notice  from  either 
party,  the  tenant  is  bound  to  give  up  the 
possession  of  the  cottage.    The  case  is  analo* 

Sous  to  that  of  a  coachman  occupying  a  cham- 
er  over  the  stables.  If  his  master  determine 
the  service,  he  cannot  consider  himself  as  the 
tenant  of  the  chamber ;  but  his  master  might 
enter  and  put  him  out.  In  both  cases  the  pos- 
session of  the  servant  is  the  possession  of  the 
master,  and  therefore  an  ejectment  is  unneces- 
sary. 

I  coincide  in  the  suggestion  of  your  corre- 
spondent, in  giving  magistrates  the  power  of 
adjudicating  in  matters  to  which  he  refers.  It 
would  be  the  means  of  preventing  a  great  deal 
of  vexation  and  expense  to  the  landlord ;  and 
if  I  am  not  mistaken,  notice  has  been  given  of 
bringing  the  subject  before  Parliament. 
Sheffield,  March  18, 1834.  J.  C. 


SUPERIOR  COURTS. 


Bolls'  Court. 

PRACTICE.  — BENEFICIAL  AND   BURDENSOME 
BEQUESTS. — SUBSTITUTION. — HEIR  AT  LAW. 

In  a  bill  to  establish  a  wilt,  a  party  of  whose 
adverse  claim  the  plainvff  has  notice,  is 
properly  made  a  defendant;  and  if  he  pats 
his  adverse  claim  in  issue,  and  fails  to 
establish  it,  he  is  not  entitled  to  his  cmsts, 
but  he  map  proceed  at  law  to  make  good  his 
claim. 

A  legatee  of  two  bequests,  one  burdensome, 
the  other  beneficial,  is  not  permitted  to  re- 
ject  the  former  and  take  the  latter. 

A  will  charges  the  real  estate  with  an  a»- 
nuity,  and  directs  the  residue  of  the  per- 
sonalty to  be  vested  in  teal  estate,  ana'  to  the 
same  uses.  A  codicil  thereto  directs  that 
the  annuitant  may  enjoy  the  residue  of  the 
person  n It y  for  life,  and  that  the  purchase 
of  real  estate  be  postponed  to  her  death  :— 
Held,  that  the  provision  by  the  codicil  is  a 
substitution  for  that  in  the  wilt. 

An  heir  at  law  declining  an  issue  devisavit 
vel  non,  wilt  be  restrained  from  afterwards 
disputing  the  will. 

The  facts  relating  to  these  several  points 
are  sufficiently  stated  in  the  following  judg- 
ment s— •• 

The  Master  of  the  Rolls. — In  this  cause,  a 

Siestion  was  made,  whether  a  person  who 
aims  adversely  to  a  will  was  properly  made 
a  party  defendant  to  a  bill  filed  by  the  trustees 
for  the  purpose  of  establishing  the  will.  Where 
no  adverse  claim  is  made  prior  to  the  filing  of 
the  bill,  and  the  trustees  have  no  such  know- 
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ledge  of  the  circumstances  as  would  amount  to 
notice  of  such  a  claim,  it  would  be  highly  im- 
proper in  them  to  mate  a  party  a  defendant, 
suggesting  that  he  had  an  adverse  claim.  In 
this  particular  case,  the  trustees  filed  the  bill 
under  the  direction  of  the  Court ;  the  defend- 
ant Gowland  had  not  made  any  previous  claim ; 
and  the  question  is,  whether  the  trustees  had 
such  notice  ef  circumstances  which  might  give 
him  a  right  to  claim,  as  justified  them  in 
making  him  a  party  to  the  suit.  I  think  they 
had  such  notice,  and  that  Gowland  was  there- 
fore properly  made  a  defendant ;  and  as  that 
defendant  has  put  in  issue  his  adverse  claim, 
and  as  he  has  failed,  in  my  opinion,  upon  the 
evidence,  iu  establishing  his  claim,  he  will  not 
be  entitled  to  his  costs. 

Several  points  are  raised  by  this  will.  In  the 
first  place,  the  testator  gives  a  leasehold  house 
to  his  sister,  who  also  takes  other  benefits  un- 
der the  will.  The  rent  of  the  leasehold  house 
is  more  than  it  now  lets  for,  and  the  sister 
considered  herself  at  liberty  to  refuse  this  dis- 
advantageous bequest,  while  she  was  desirous 
of  taking  the  beneficial  legacies  bequeathed  to 
her  by  the  testator.  This  she  cannot  do ;  the 
testator's  general  estate  would  be  relieved  to 
the  extent  of  the  burden  which  the  bequest  of 
the  leasehold  house  imposes  upon  her,  and  she 
cannot,  in  opposition  to  the  express  intent  of 
the  testator,  repudiate  the  burden,  at  the  same 
time  that  she  accepts  the  benefits  which  he  has 
given  to  her. 

The  testator's  widow,  by  her  marriage  set- 
tlement, was  entitled  to  an  annuity  of  700/., 
which  was  charged  upon  the  husband's  real 
estate.  The  husband  by  his  will  gives  her  an 
annuity  of  700/.  out  of  his  real  estate,  confirm- 
ing the  settlement  in  this  respect,  and  a  further 
annuity  of  100/.,  also  charged  upon  his  real 
estate ;  and  he  directs  the  residue  of  his  per- 
sonal estate,  after  the  payment  of  his  debts 
and  legacies,  to  be  invested  in  the  purchase  of 
real  estate,  and  settled  to  the  same  uses  as  the 
real  estate  devised  by  his  will.  Afterwards, 
considering  that  an  annuity  of  800/.  would  be 
an  inadequate  provision  for  his  wife,  he  makes 
a  codicil,  by  which  he  directs  that  his  wife 
should  enjoy  his  residuary  personal  estate  for 
her  life,  and  that  the  purchase  of  real  estates 
should  be  postponed  till  after  her  death ;  and 
he  charges  upon  his  residuary  estate  the  seve- 
ral annuities  given  by  his  will.  It  is  clear  by 
this  codicil,  that  the  wife's  annuity  of  700/.. 
which  was  the  subject  of  the  settlement,  and 
which  was  confirmed  by  the  will,  is  to  be  paid 
out  of  the  personal  estate. 

In  this  case,  the  evidence  is  such  as  to  satisfy 
the  Court  that  there  is  no  ground  to  impeach 
the  will ;  and  as  the  Court  establishes  the  will, 
the  heir  at  law,  who  declines  an  issue,  would 
be  restrained  by  injunction  from  disputing  it ; 
but  as  the  defendant  Gowland  claims  by  a  title 
paramount  to  the  will,  he  is  at  liberty  to  pro- 
ceed at  law  by  ejectment. 

TaiOott  and  others  v.  The  Earl  of  Radnor 
and  others,  at  the  Rolls,  Feb.  4,  1834. 


»tag*<  Sewlj  £rutf  re  Court. 


AWARD.— ARBITRATION.— ATTACHMENT. 

The  Court  ttUl  pretume  in  favour  ofaumdt. 

On  shewing  cause  against  a  rule  for  an  at- 
tachmeut  for  not  performing  an  award  it  wL 
contended  that  objections  appealed  oi  ™ 
face  of  the  award,  which  would  prevent  the 
rule  from  being  made  absolute,  in  in  acrionof 
ejectment,  andthe  case  referred  to  an  arK 
tor,  under  an  order  of  niri  priut  The  arM 
^ator  found  that  at  the  time  Sf  making*?^ 
tain  part  recited  agreement,  the  lessor  of  the 
plam  ,ff  was  and  still  is  entitled  to  the  premises 
menuoned  in  the  declaration.  He,  C? 
said  nothing  about  the  right  of  the  lewor  of 
the  pla,n.,#at  the  time  of  bringing  the  ejecU 

For  anything,  therefore,  which  appeared  on 

;,ll?  °f  &*.  award'  the  defendant  waY  en" 
titled  to   retain  possession  of  the  premises 

SSfi*   •* recovered  to  the  acti"  °  RS- 

tW.fXf"?  °f  *■  "^  *  was  contended, 
£^r  .1gh  ?°  "*'«»«>'  w  made  as  to  The 
fc^  «*"»**'  •  right  to  recover  at  the 
t«^  .  ?  ■*"»«* ejectment  being  brought, 
yet  the  statement  made  by  the  arbitrator  hf  Ms 
award  was  not  nconsistent  with  the  lessor  of 
bro^H*  hfT*  \  ,!,le  to  rec°™  wSX 

nrPZ*e'3"  £"*  W^ time  *»  consider,  was 

rirf.?!**  .-'  lM80r.of  the  PWntMTto  have  a 
right  of  action  at  the  time  of  brinirinjr  the 
ejectment,  it  must  be  presumed  in  Tvour  of 
the  award,  that  he  meant  to  find,  that  the  let 

K. ^ul|*g0,ute— <%'»»  ▼.  Seoti,  H.  T.  1834. 
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House  of  Lords. 
waiting  toe  committee. 
Title  of  the  BUI.  Brought  in  by— 

English  and  Irish  Judg-    Lord  Wynfbrd 
ments. 

For  some  remarks  on  the  effect  of  this 
Bui,  we  refer  to  another  part  of  this  day's 
publication,  to  which  we  request  the  atten- 
tion of  our  readers. 


446 


Notes  of  the  Week.— List  of  County  Perpetual  Commissioners. 


House  of  Commons. 

BILLS   TO    BE    BROUGHT    IN. 

Title  of  the  Bill.      By  whom  brought  in. 

Abolishing  Imprison-    Sir  John  Campbell, 
ment  for  Debt.  the  Attorney  Ge- 

The   tatter  Execution      neral. 
of  Wills. 

These  Bills  are  still  suspended  until  the 
return  of  the  new  Attorney  General  to  Par- 
liament. 


LAW  PROMOTIONS. 

Lord  Chief  Justice  Denman  has  been 
raised  to  the  Peerage,  by  the  title  of  Baron 
Denman  of  Dovedale  in  the  county  of  Der- 
by. 

Sir  John  Bayley,  Bart.,  has  been  ap- 
pointed one  of  His  Majesty's  Privy  Council 


Registration  of  Births, 

Marriages,  and 

Deaths. 
Recovery  of  Lands  and 

Tenements. 
Prisoners'  Counsel. 
Justices  of  the  Peace. 
Amendment  of  Law  of 

Sewers. 
Repeal  of  Punishment 

of  Hanging  in  Chains. 
Government     of    Pa- 
rishes. 
Amendment  of  Game 

Laws. 


Mr.  Brougham. 


Mr.  Aglionby* 

Mr.  Bwart. 
Lord  Howick. 
Mr.  Ward. 

Mr.  Ewart. 

Colonel  Evans. 

Mr.  Lennard. 


BILLS  WAITING  FOR  SECOND  READING. 


Mr.  O'Connell. 
Mr.  Shaw  Lefevre. 
Mr.  Rotch. 


Liberty  of  the  Press. 
Highways. 
Forfeiture    of   Felons' 

Property. 
County  Registration  of    Mr.  Caley. 

Deeds. 
Dissenters'  Marriages. 
Parish  Apprentices.    • 
Lord's  Day  Observance 
General     Register    of 

Deeds. 


Lord  John  Russell. 
Sir  O.  Mosley. 
Sir  A.  Agnew. 
Mr.  Brougham. 


IN  COMMITTEE. 


Investment  of  Bank-       Mr.  Brougham. 

ruptcy  Funds. 
County  Coroners.  Mr.  Cripps. 


BEFORE  A  SPECIAL  COMMITTEE. 

Law  of  libel.  The  Solicitor  Gen. 


REPORT  OF  COMMITTEE  TO  BE  CONSIDERED. 

Illegal  Securities.  Mr.  Rolfe. 


LIST  OF  COUNTRY  PERPETUAL 

COMMISSIONERS. 

Appointed  under  the  Fines  and  Recoveries 

Acts. 


BUCKINGHAMSHIRE. 

Charsley,  John,  Beaconsfield. 
Harman,  Charles,  High  Wycombe. 

CHESHIRE. 

Parrott,  Thomas,  Macclesfield. 
Reade,  George,  jun.,  Congleton. 

DERBYSHIRE. 

Brittlebank,  Andrew,  Winster,  near  Works* 
worth. 

DURHAM. 

Wheldon,  Thos.,  Barnard  Castle. 

E8SEX. 

Jackson,  Henry,  Braintree. 

HAMPSHIRE, 

Cruickshank,  Robert,  Gosport. 
Earle,  Henry,  Andover. 
Neale,  Henry  St.  John,  Ringwood. 
Paddon,  Joseph,  Fareham. 

KENT. 

Waterman,  William,  Tenterden. 
Claridge,  George,  Seven  Oaks. 
Rutton,  Henry  Loftie,  Ashford. 

LANCASHIRE. 

Cunliffe,  Robert  Ellis,  Manchester. 
Remington,  Henry,  Ulverstone. 
Thompson,  Thomas,  Lancaster. 
Waring,  Robert,  Ormskirk . 
Willis,  Richard,  Lancaster. 

LEICESTERSHIRE. 

Bishop,  James  Thomas,  Melton  Mowbray. 
Mash,  Stephen,  Lutterworth. 

LINCOLNSHIRE. 

Walker,  James,  Spalding. 

NORFOLK. 

Clarke,  Edward  Palmer,  Wytnondkam. 
Faux,  Gregory,  Thetford. 
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SOMERSETSHIRE. 

Bush,  John,  Bristol. 

James,  John,  Wrington,  near  Bristol. 

Trevor,  John  William,  Bridgwater. 

STAFFORDSHIRE. 

Rntter,  John  Simpson,  Wolverhampton. 

SUFFOLK. 

Holmes,  Timothy  Rd.3  Bury  St.  Edmunds. 
Ransom,  William,  Stowmarket. 
Ransom,  Roltert,  Sudbury. 

SUSSEX. 

Ellis,  John  Luttman,  Petworth. 
Fullagar,  John  Edward,  Lewes. 
Kell,  Nathaniel  Polhill,  Chichester. 
Price,  John,  Chichester. 
Raper,  Robert,  Chichester. 

WALE8. 

Anw/yl,  Rice  Owen,  Bala. 
Cuthbertson,  Alexander,  Neath. 
Dalton,  Thomas,  Cardiff. 
Gwynue,  Thomas,  Haverfordwest. 
Jenkins,  John,  Swansea. 
Jones,  Thomas,  Carmarthen. 
Llewellyn,  William,  Neath. 
Owen,  Hugh,  Machynlleth. 
Perry,  Arthur,  Pembroke. 
Parry,  J.  T.  H.,  Aberystwith. 

WARWICKSHIRE. 

Perkins,  William   Steele,  Sutton    Coldfield, 
near  Litchfield. 

WESTMORELAND. 

Pearson,  Francis,  Kirkby  Lonsdale. 
Tatkam,  Edward,  Kendal. 

WILTSHIRE. 

Seymour,  Francis,  Mere. 

YORKSHIRE. 

Birks,  John,  Hemingfield,  near  Barnsley. 
Metcalfe,  Richard,  Keighley. 
Smithson,  Henry,  New  Malton. 


ANSWERS  TO  QUERIES. 


law  of  tJropertp  anlr  Connepaiutoff. 

COPYHOLD.— DEVISE.      P.  336. 

Upon  consideration  of  this  question  of  your 
correspondent  "  Amicus,"  he  will  excuse  me 
taking  the  preliminary  objection  that  G.  W.  IV, , 
as  devisee  under  hit  aunt's  will,  is  not  in  any 
case  entitled  to  be  admitted.  Frances  /?.,  the 
testatrix,  being  herself  only  devisee  under  her 
son's  will,  and  never  having  been  admitted, 
had  not,  in  my  opinion,  such  an  interest  as  was 
capable  of  being  devised.  See  Doe  d.  Pernon 
v.  Vernon,  7  East,  8;  and  Wainewright  v. 
Elwell,  1  Madd.  627.  The  former  case  is  con- , 
elusive  to  shew,  that  she  could  not  pass  the 


legal  estate  under  her  will ;  and  the  latter  is 
equally  so  as  regards  the  equitable  estate.  The 
important  decision  in  Doe  A.  Wright  v.  Banks, 
3B.  &  Ad.  664,  only  established  the  right  of 
an  heir  at  law  to  devise  a  copyhold  estate  with- 
out himself  having  been  admitted.  Mr.  Pres- 
ton, arguendo,  says,  "  It  may  be  conceded  that 
the  devisee  of  a  copyhold  cannot  before  admit- 
tance re-devise  it.'' 


Mancuniensis. 


RENT-CHARGE.  — EXTINGUISHMENT.      P.  143. 

As  regards  the  question  of  extinguishment, 
the  general  rule  is,  that  when  the  grantee  of  a 
rent-charge,  by  his  own  net,  as  by  purchase  of 
part  of  the  land  out  of  which  it  issues,  &c, 
prevents  the  le^al  operation  of  the  £rant,  the 
rent  is  extinguished  as  to  the  entirety,  and 
cannot  be  apportioned.  It  may  be  otherwise 
if  determined  by  the  act  of  God  or  of  the  Luw. 
1  Thomas'  Co.  Litt.  464,  465.  In  answer  to 
E.  S.,  therefore,  I  should  say,  that  the  hus- 
band's claim  is  well  founded,  unless  from  the 
language  in  the  will  itself,  such  construction 
were  inconsistent  with  the  testator's  intention ; 
and  I  cannot  but  think  upon  the  context,  that 
a  Court  of  Equity  would  decide  against  the 
claim.  Mancuniensis. 


Commou  fcafo. 

» 

BILL  OP  EXCHANGE.      P.  287. 

The  Court  will  not  in  general,  before  judg- 
ment, upon  the  application  of  the  acceptor  of 
a  bill  of  exchange,  who  is  primarily  liable,  and 
the  original  defaulter,  stay  the  proceedings 
against  him,  unless  upon  tne  terms  of  paying 
the  costs  of  all  the  actions  depending  on  the 
same  bill.  Smith  v.  Woodcock,  4  T.  R.  691 ; 
Windham  v.  Wither,  \  Strange,  516;  Gotding 
v.  Grace,  2  Bla.  Rep.  749.  Rut  I  take  it  to  be 
quite  clear,  that  the  acceptor,  after  judgment, 
either  by  default  or  after  verdict,  is  liable  only 
to  pay  the  costs  in  the  particular  action  against 
himself,  and  is  not  liable  in  any  way  to  pay  the 
costs  of  any  other  party,  unless  upon  an  ex* 
press  agreement  to  pay  them.  Dawson  v. 
Morgan,  9  B.  &  C.  618 ;  Roach  v.  Thompson, 
4  Car.  &  P.  194.  There  are,  however,  some 
cases  reported,  where  the  Court  have  even 
before  judgment  staid  the  proceedings  against 
the  acceptor,  on  payment  of  the  debt  and  costs 
of  one  action  only.  Hodson  v.  Gunn,  2  Dow. 
&  Ry.  57 ;  but  that  case  was  a  gross  one  on 
the  part  of  the  plaintiff;  therefore  the  law  on 
the  subject  being  as  stated,  it  is  obvious  that  in 
the  case  put  by  R.  G.  G.,  of  the  drawer  be- 
coming insolvent  after  judgment  against  the 
acceptor,  that  no  proceedings  can  be  taken 
against  the  acceptor  for  costs  incurred  against 
the  drawer.  The  case  of  Tomes  v.  Powell,  7 
East,  536,  and  the  cases  reported  in  6  Esp.  Rep* 
40;  S.  C.  3  East,  316;  3  Camp.  331 ;  Holt. 
C.  N.  P.  6,  have  decided  that  if  the  money  be 
paid  pending  several  actions  against  other 
parties  to  the  bill,  the  plaintiff  may,  without 
reserving  any  part  of  the  principal  money, 
proceed  in  the  actions  for  the  recovery  of  the 
costs.  J.  V.  W. 
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Answers  to  Queries. — Queries. — Editors  Letter  Box. 


ADULTERY.      P.  280. 

1.  Your  correspondent  "  Carolus,"  as  no- 
ticed by  I.  C.  p.  336,  is  clearly  wrong  in  assert- 
ing, that  a  husband  can  be  compelled  to  main- 
tain his  wife,  thongh  she  lives  in  a  state  of 
adultery.  If  I  mistake  not,  the  point  decided 
at  the  Metropolitan  Police  Office  was,  that  a 
husband  is  still  liable  to  maintain  the  children 
whilst  they  reside  with  the  wife,  though  she 
herself  be  living  in  a  state  of  adultery.  From 
his  own  remarks  being  so  very  similar,  I  need 
scarcely  remind  "  Carolus "  that  the  other 
facts  adverted  to  in  his  letter  have  already  been 
noticed  by  Mr.  Chitty,  in  his  recent  work  on 
the  General  Practice  of  the  Law,  1  vol.  pp. 
67 — 58.  Manccniensis. 

2.  See  the  case  of  The  King  v.  Hinton,  X 
Barn.  &  Ad.  227.  J.  V.  W. 


INFANCY.— BILL.      P.  398. 

The  infant  is  not  liable  on  his  acceptance, 
as  acceptor  of  the  bill  of  exchange  drawn  by 
his  father;  the  better  opinion  seems  to  be, 
that  an  infant  is  not  liable  as  acceptor  of  a 
bill  of  exchange,  even  for  necessaries ;  but  that 
is  at  least  doubtful.  The  opinion  of  Sir  James 
Mansfield,  C.  J.  is  very  strong  to  show  that  he 
is  not  j  for  in  the  case  of  Wmiamson  v.  Watts, 
1  Campb.  552,  which  was  an  action  of  assump- 
sit on  a  bill  against  the  acceptor,  plea,  in- 
fancy; replication,  accepted  for  necessaries; 
and  issue  thereupon ;  that  learned  Judge  said, 
"  This  action  certainly  cannot  be  maintained. 
The  defendant  is  allowed  to  be  an  infant  j  and 
did  any  one  ever  hear  ttf  an  infant  being  liable 
as  acceptor  of  a  bill  of  exchange?  The  repli- 
cation is  nonsense,  and  ought  to  have  been  de- 
murred to.  As  the  point  of  law  is  so  clear,  I 
mm  strongly  inclined  to  nonsuit  the  plaintiff ; 
however,  if  I  am  required  to  hear  the  evidence, 
I  will  do  so,  and  the  defendant  will  find  re- 
dress in  the  Court  above,  should  the  verdict 
be  against  her."  But  in  the  case  of  Traeman 
v,.  Hurst,  1  T.  R.  40,  the  Court  seemed  dis- 
posed to  think,  that  an  action  against  an  infant 
acceptor,  for  necessaries,  could  be  sustained ; 
but  there  is  no  case  with  which  I  am  acquaint- 
ed, that  even  hints,  much  less  decides,  that 
an  in  fen  t  is  liable  on  a  bill  accepted  for  the  ac- 
commodation of  a  third  party,  which  in  effect 
this  was.  J.  V.  W. 


QUERIES. 


Common  Earn. 

QUALIFICATION   FOR  A  SKAT  IN  PARLIAMENT. 

A.  is  the  eldest  son  of  a  person  qualified  by 
property  to  be  a  knight  of  the  shire,  i.  e.  pos- 
sessed of  600/.  per  ann.  landed  property, but  the 
father  being  a  clergyman,  is  himself  disqualified 
thereby  from  sitting  in  the  House  of  Com- 
mons. Is  the  qualification  of  the  son  in  right 
of  the  father's  property  done  away  with  by  the 
father's  clerical  disqualification  ? 

H.  N.  H. 


OAttlNG. 

Is  a  public-house  keeper  liable  to  any,  and 
what  punishment,  or  action,  for  nermitting 
whist  to  be  played  in  his  house,  at  which  game 
the  parties  playing  bet  and  lose  money  to  the 
value  of  10/.  and  upwards,  on  the  event  of  the 
game? 

An  Old  Subscriber. 


ftafD  of  $ropertn  an*  Conbfgxtiriiig. 

RECONVEYANCE. 

In  1826,  S.  P.,  by  indentures  of  lease  and 
appointment  and  release,  mortgaged  to  E.  G, 
certain  freehold  hereditaments,  of  which  S.  P. 
had  in  himself  the  legal  estate,  to  secure  2000/.; 
and  S.  P.,  by  the  same  indentures,  also  mort- 
gaged to  E.  G.  the  equity  of  redemption  of 
S.  P.  in  certain  other  freehold  and  leasehold 
premises  which  were  then  in  mortgage  to  other 
parties ;  the  same  being  thrown  in  by  way  of 
further  security.  In  Dec.  1830,  E.  G.f  being 
then  repaid  the  2000/.  and  interest,  re-conveyec 
to  S.  P.  the  freehold  hereditaments  first  men- 
tioned: viz.  those  of  which  the  legal  estate 
had  been  conveyed  to  her ;  but  the  heredita- 
ments of  which  the  equity  of  redemption  only 
had  been  conveyed  to  her,  were  not  then,  nor 
have  they  yet  been,  re-conveyed.  Is  it  mate* 
rial  to  the  future  title  of  these  latter  mentioned 
hereditaments,  that  a  release  should  be  exe- 
cuted by  E.  G.t  she  having  been  fully  paid  her 
debt  of  2000/.,  and  the  interest;  and  which 
fact  is  set  forth  in  the  release  or  reconveyance 
before  mentioned  of  the  other  premises  ? 

J.H. 


THE  EDITOR'S  LETTER  BOX. 


We  will  endeavour  to  find  room  In  our  next 
Number  for  some  further  communications  on 
the  subject  of  the  New  Scale  of  Costs.  Our 
correspondents  appear  to  entertain  different 
opinions  on  that  subject,  and  we  know  not  at 
present  how  to  reconcile  them. 

The  suggestion  of  C,  as  he  will  observe, 
has  been  anticipated. 

The  Queries  and  Answers  of  B.  H.,  and  "  A 
Subscriber,"  have  been  received. 

We  have  selected  part  of  the  Letter  of 
W.  G.,  and  think  that  the  rest  would  not  be  at 
present  of  any  utility ;  and  he  must  be  aware 
that  the  subject  is  a  very  difficult  one  to  deal 
with. 

We  shall  probably  print  the  Counts  Regis- 
tration Bill  somewhat  fully,  in  an  early  Nam- 
ber 

The  Letters  of  G.  B. ;  J.  B.  W.,  and  B., 
are  under  consideration. 

We  will  attend  to  the  inquiry  of  C.  E. 

We  are  obliged  to  defer  the  Review  of  some 
useful  Books  which  we  have  received. 


8$*  Utqal  4M)0*rl>tr. 


Vol.  VII. 


SUPPLEMENT 
FOR  MARCH,  1834. 


No.  CXCVII. 


"  Qnod  magia  ad  Noa 


Pcrtinet,  et  neacire  malam  eat,  agitamua." 


LAW  TRACTS. 
No.  XII. 


TRAVELLERS  AND  IWNKEEPRRS. 

Ths  law  relating  to  Travellers  and  Inn- 
keepers is  to  be  collected  from  various  au- 
thorities and  decisions,  of  which  the  follow- 
ing is  a  summary. 

What  constitutes  an  Inn. 

The  innkeeper,  by  opening  his  inn,  un- 
dertakes to  receive  and  entertain  all  travellers 
until  his  house  is  filled ;  and  the  removal  of 
the  sign  of  the  house,  if  he  continue  to 
conduct  his  house  as  formerly,  and  hold 
himself  forth  as  keeping  an  inn,  will  make 
no  difference,  as  the  sign  is  only  evidence 
of  its  being  a  common  inn,  and  not  essential 
to  constitute  it  one.  2  Ro.  345  ;  1  Bro. 
Abr.  Action,  sur.  Ca.  76;  1  Show.  270; 
Salk.  388 ;  5  T.  R.  273. 

In  the  acceptation  of  an  inn,  is  included 
a  house  of  public  entertainment,  where  beds 
and  provisions  are  furnished  to  all  persons 
who  apply,  although  it  is  frequented  by 
stage-coaches  or  waggons,  and  has  no  sta- 
bles attached  to  it.  2  Chit.  484  ;  3  B.  & 
A.  283. 

Right  of  Admission  to  an  Inn. 

The  implied  contract  of  an  innkeeper 
with  the  public,  extends  to  his  receiving 
and  keeping  the  horses,  not  only  of  those 
who  come  to  the  inn,  but  those  who  only 
put  their  horses  into  his  stables,  and  them- 
selves resort  elsewhere.  Mo.  876;  Orl. 
Bridg.  227. 

An  innkeeper  is  also  under  an  obligation 
to  receive  whatever  goods  his  guests  bring 
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with  them ;  but  he  is  not  bound  to  receive 
the  goods  of  one  who  proposes  to  deposit 
them  with  him,  and  to  go  elsewhere ;  for,as 
he  reaps  no  profit  from  the  deposit  of  goods, 
he  is  not  bound  to  take  them  under  his 
charge.     lb. 

The  traveller,  however,  is  not  entitled  to 
be  received  and  entertained  unless  he  ten- 
der a  fair  remuneration ;  for  the  innkeeper 
is  not  obliged  to  give  credit.  There  are 
some  old  cases  as  to  the  means  of  compelling 
the  innkeeper  to  accommodate  and  provide 
for  travellers;  1  Show.  270;  1  Saund.  312; 
2  Ro.  345  :  but  it  seems  that  an  action  on 
the  case  will  not  lie  for  a  refusal  to  receive 
the  traveller  or  his  horse,  but  only  for  com- 
pensation for  any  actual  injury  in  conse- 
quence of  such  refusal  (tendering  a  reason- 
able price  for  the  accommodation),  if  there 
was  room  in  the  inn.  Bro.  Abr.  Act  sur. 
Ca.  76;  Godb.  346;  Palm.  374;  2  Ro. 
345  ;  1  Show.  270.  It  appears  also  that  the 
innkeeper  may  be  indicted  for  such  refusal ; 
but  the  indictment  must  state  the  person 
refused  to  have  been  a  traveller,  otherwise 
it  will  be  quashed.    12  Mod.  445. 

Who  are  considered  as  Guests. 

An  innkeeper  being  requested  to  take 
charge  of  goods  until  a  future  day,  refused, 
saying  his  house  was  full  of  parcels:  tbe 
person  sat  down  to  drink,  placing  these 
goods  near  him,  and  they  were  stolen  ;  and 
it  was  held,  that  the  innkeeper  was  liable  to 
make  compensation  for  the  loss ;  for  while 
the  person  remained  in  the  house  drinking, 
he  was  a  guest.  Salk.  388,  n. ;  5  T.  R. 
273  ;  Bui.  N.  P.  73.  A  person  who  goes 
casually  to  an  inn,  and  eats  and  drinks,  or 
sleeps  there,  is  a  guest,  although  not  a  tra- 
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veller.  Salk.  888  ;  Cro.  Jac.  224 ;  8  Rep. 
32  a;  Latch,  126,  127;  5T.  R.  273.  So 
is  a  person  remaining^  at  the  end  of  his 
journey,  even  for  half  a  year,  without  a 
special  contract.  Latch,  126,  127  ;  Holt, 
366 ;  12  Mod.  255  ;  Salk.  387.  So  is  one 
who  puts  his  horse  into  the  stable  of  the 
inn,  to  stand  or  be  fed  there,  although  he 
lodge  elsewhere,  in  so  far,  at  least,  as  to 
impose  on  the  innkeeper  the  obligation  of 
keeping  it  safely  ;  for  from  the  horse  being 
there,  the  innkeeper  derives  a  profit  in  die 
ordinary  course  of  his  business.  Salk.  388 ; 
Cro.  Jac.  224;  1  Roll.  Abr.  3.  E.  3. 
Latch,  126,  127. 

Who  are  not  considered  as  Guests. 

A  person  is  not  a  guest,  who  having  been 
invited  by  the  innkeeper  to  sup  as  a  friend, 
remains  to  sleep  there ;  for  he  is  voluntarily 
received  as  a  visitor,  and  not  in  respect  of 
the  innkeeper's  liability  to  entertain  him, 
for  which  he  would  be  entitled  to  make  his 
charge.  8  Rep.  32  a ;  1  Rol.  Abr.  2.  £.  4. 
Nor  is  one  who  hires  a  chamber  in  an  inn 
for  a  stipulated  time  :  as  an  attorney,  for  a 
term  or  so;  but  he  is  rather  a  lodger. 
Latch,  127;  12  Mod.  255;  Holt,  366; 
Salk.  387.  Nor  is  he  a  guest  who  leaves 
his  goods,  saying  that  he  is  going  elsewhere 
for  two  or  three  days,  and  that  he  shall  then 
return ;  but  if  he  be  absent  merely  from 
morning  to  night,  he  is  still  a  guest.  Latch, 
126,  127  ;  Cro.  Jac.  188,  189;  Mo.  877  ; 
1  Rol.  Abr.  3.  E.  1.  Nor  he  who  merely 
deposits  his  goods  at  an  inn,  not  remaining 
to  eat,  drink,  or  lodge  there.  Salk.  388 ; 
Com.  104;  1  Salk.  17,  18.  And  in  the 
case  of  a  person  leaving  his  goods  on  a  pro- 
mise to  return  again  in  two  or  three  days, 
the  innkeeper  is  liable  only  for  gross  negli- 
gence, although  he  has  promised  that  they 
shall  be  safe ;  for  he  has  no  profit.  Noy, 
126. 

Responsibility  of  Innkeepers. 

The  innkeeper  is  responsible  for  every 
kind  of  goods  which  the  guest  may  have 
with  him  in  that  character,  as  long  as  he 
continues  his  guest,  as  well  for  obligations, 
bonds,  &c.  as  for  other  property,  although 
the  stealing  of  such  was  not  formerly  a 
larceny.     8  Rep.  33  a. 

The  law  requires  the  innkeeper  to  secure 
.  his  guests  against  the  dishonesty  and  negli- 
gence of  his  servants,  and  all  ordinary  de- 
predators. Thus  a  horse  being  put  in  a 
livery  stable,  another  person  took  it  away, 
without  the  consent  of  the  stable -keeper, 
but  by  the  permission  of  his  servants :  it 
was  held,  that  though  the  owner  could  not 


recover  the  value  of  the  horse  in  trover,  he 
might  in  another  form  of  action.  1  Car.  & 
P.  366.  And  if  the  innkeeper  put  the  horse 
of  his  guest  to  pasture,  instead  of  keeping 
it  in  the  stable,  without  the  consent  of  the 
guest,  or  if  he  put  it  there  with  consent, 
and  by  reason  of  pits,  broken  fences,  or  the 
gates  being  open,  the  horse  is  killed,  stolen, 
or  lost,  the  innkeeper  is  liable ;  and  he  is 
liable  for  the  horse  stolen  from  his  stable, 
for  that  is  within  the  inn.  1  Rol.  Abr.  3. 
F.  4.5;  8  Rep.  32  a,  b ;  Orl.  Bridg.  223 
— 229.  And  he  is  liable,  although  sick  at 
the  time,  and  incapable  of  attending  to  his 
affairs ;  for  he  is  bound  to  retain  servants 
to  secure  the  goods  of  his  guests  when  in- 
capable of  doing  so  himself.  So  he  is  liable, 
although  insane  at  the  time  the  guest  was 
there ;  for  he  cannot  plead  his  own  insanity. 
Cro.  Eliz.  662  ;  1  Ro.  Abr.  4.  G.  3,  4. 

The  host  is  also  liable,  although  he  de- 
livered to  the  guest  the  key  of  a  chamber, 
with  a  caution  that  he  would  not  answer  for 
the  persons  in  the  inn,  at  least  unless  the 
guest  omitted  to  put  his  goods  into  such 
chamber.  8  Rep.  32  b  ;  Mo.  78  ;  2  Ro. 
Abr.  3  F.  2. 

An  innkeeper  is  liable  to  an  action,  for  so 
negligently  keeping  a  horse  put  into  his 
stable,  that  it  is  taken  out  by  a  stranger,  or 
any  of  his  servants,  and  ridden,  so  as  greatly 
to  injure  him.     6  Mod.  223. 

When  two  are  jointly  interested  in  goods 
which  are  stolen  from  one  of  them  while  a 
guest  at  an  inn,  they  may  both  maintain  an. 
action  against  the  innkeeper.  Latch,  126, 
127. 

A  master  may  maintain  an  action  against 
the  innkeeper,  for  his  horse,  goods,  or  mo- 
ney in  a  bag,  stolen  from  his  servant  while 
a  guest  at  the  inn,  although  the  master  was 
not  a  traveller  or  guest  there.  Cro.  Jac 
224  ;  Salk.  388 ;  5  T.  R.  273.  So  if  the 
servant  took  his  master's  horse  there  on  his 
master's  business,  though  the  master  was 
not  himself  a  guest.  1  Rol.  Abr.  3.  E.  7 ; 
3  Bulstr.  270.  And  the  executor  or  ad- 
ministrator of  the  guest  may  recover  against 
the  innkeeper  the  value  of  the  goods  of  his 
testator  or  intestate.  Orl.  Bridg.  223 — 
229. 

If  one  person  take  the  horse  of  another, 
and  put  it  at  an  inn,  and  it  be  stolen,  it  is 
said  the  owner  cannot  maintain  an  action, 
because  he  was  not  his  guest ;  but  this  is 
contrary  to  the  decisions,  in  which  it  has 
been  held,  that  the  owner  is  liable  to  pay 
for  the  keep  of  a  horse  placed  at  an  inn 
under  such  circumstances ;.  and  the  obliga- 
tion on  the  innkeeper  to  protect,  and  his 
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light  to  retain  for  the  expense,  must  he 
mutual :  and  this  is  supported  by  a  dictum 
of  Montague,  C.  J.  1  Rol.  Abr.  3,  E.  6; 
3  fculstr.  27,  n. 

Cases  in  which  the  Innkeeper  is  not 
responsible. 

The  responsibility  of  the  innkeeper  ex- 
tends only  to  the  horse  and  other  goods  of 
the  guest — he  is  not  the  custos  of  his  per- 
son ;  therefore  he  is  not  responsible  for  a 
battery  on  his  guest,  although  committed 
by  the  servants  in  his  house.  8  Rep.  33  b. 
Nor  is  he  liable  for  the  goods  even  of  his 
guest,  if  deposited  with  him  for  a  different 
purpose,  although  he  may  be  answerable 
for  them  in  the  character  of  a  warehouse- 
man or  baillee.  1  Rol.  Abr.  3,  E.  1.  Nor 
for  the  horse  of  his  guest,  put  to  pasture  by 
the  guest's  directions,  unless  it  be  lost, 
stolen,  or  killed  through  the  negligence  of 
the  host  or  his  servants ;  for  the  field  is  not 
within  the  bounds  of  the  inn,  to  which  alone 
the  liability  extends.  1  Ro.  Abr.  3,  F.  3, 
5  ;  8  Rep.  32,  a,  b  ;  1  B.  &  A.  59. 

He  is  not  responsible  for  the  goods  stolen 
by  the  servant  of  the  guest,  or  by  any  per- 
son introduced  into  the  inn  by  the  guest. 
8  Rep.  33  a;  Cro.  Eliz.  185.  He  is  not 
responsible  for  the  goods  left  by  his  guest 
in  an  improper  part  of  the  inn,  as  for  valu- 
able commodities  left  openly  in  a  court- 
yard. Nor  for  goods,  though  cumbersome, 
left  negligently  by  the  guest  in  an  exposed 
situation.  Nor  for  goods  left  in  an  open 
yard  or  in  a  public  room,  after  the  host  has 
informed  the  guest  that  he  would  not  be 
responsible  for  them  unless  placed  in  a  par- 
ticular chamber,  offering  him  the  key  of  it. 
8  Rep.  33  a;  Dy.  266,  pi.  9;  Mo.  158, 
159.  Nor  for  the  other  goods  of  the  guest, 
after  an  agreement  that  he  should  be  an- 
swerable for  such  things  only  as  should  be 
delivered  into  the  immediate  custody  of 
himself,  or  his  wife,  such  an  agreement 
being  a  waiver  of  the  general  liability. 
So  if  the  guest  practise  a  deceit  upon  the 
innkeeper  by  stating  that  he  has  no  goods, 
or  less  than  he  really  has,  he  can  recover 
for  such  only  as  he  made  known.  Mo.  158, 
159. 

If  the  innkeeper  inform  the  traveller  that 
he  has  not  room  for  him,  the  house  being 
full,  and  this  be  the  fact,  and  the  person  in- 
sist on  being  admitted,  saying,  that  he  will 
shift  for  himself,  or  go  to  share  the  apart- 
ment of  another  person,  but  without  the 
consent  of  the  innkeeper,  or  his  servants, 
the  innkeeper  is  not  responsible  for  his 
goods.  1  Anders.  29,  30 ;  1  Ro.  Abr.  3 
F.1.4G.1;  Dy.  158,  pi.  32.     So  if  the  ' 


host  state  to  the  guest,  on  his  arrival,  that 
he  will  not  take  charge  of  his  goods,  be- 
cause he  is  obliged  to  go  elsewhere,  and 
this  be  true,  it  is  said  that  he  is  not  liable. 
1  RoU.  Abr.  4  G.  2. 

In  case  the  guest  contract  for  a  room, 
have  the  key  delivered  to  him,  take  exclu- 
sive possession,  and  keep  his  goods  there  as 
in  a  warehouse,  or  expose  them  there  for 
exhibition  and  sale,  (though  a  guest  at  the 
inn,)  he  does  not  occupy  such  room  as  a 
guest,  in  the  ordinary  use  of  an  inn,  but  as 
his  warehouse  or  shop,  of  which  he  is  the 
temporary  tenant ;  and  the  host  is  not  re- 
sponsible for  the  value  of  goods  stolen  from 
thence.  1  Stark.  N.  P.  249,  251  n ;  Holt, 
N.  P.  209,  211,  N.  1. 

And  the  innkeeper  is  only  responsible  to, 
he  is  not  answerable  for,  his  guest.  If, 
therefore,  the  latter  leave  an  hotel  indebted 
to  a  laundress  for  washing,  she  cannot  re- 
cover the  amount  from  the  innkeeper  unless 
he  make  himself  liable,  by  ordinarily  dis- 
charging such  bills.     1  Stark.  N.  P.  171. 

The  carriages,  horses,  or  goods  of  the 
guest  cannot  be  taken  by  the  landlord  in 
distress  for  the  rent  of  the  premises. 
3  Bulstr.  269,  270—1  ;  3  Bur.  1498;  Co. 
Litt.  47.  This  protection  does  not  extend 
to  a  carriage  or  horses  put  up  at  livery 
stables,  for  that  is  under  a  special  contract, 
and  the  business  of  a  livery  stable  man  is  of 
a  private  character.     3  Burr.  1498. 

For  further  details,  see  Willcock  on  Inns, 
Hotels,  &c.  from  which  we  have  derived 
considerable  assistance,  but  have  pursued  an 
arrangement  which  appeared  more  con- 
venient for  easy  reference. 

APPEALS  IN  THE  HOUSE  OF  LORDS. 


THE  LORU  CHANCELLOR  S  EXPLANATION  OP 
THE  STATE  OF  ARREARS. 

An  inquiry  having  been  made,  on  the  17th 
instant,  in  the  House  of  Lords,  by  Lord  Ellen- 
borough,  regarding  the  state  of  the  judicial 
business  of  the  House,  the  number  of  appeals 
being  140,  and  none  having  been  heard  during 
the  forty  days  which  had  elapsed  since  Parlia- 
ment assembled, 

The  Lord  Chancellor  stated,  that  it  would  be 
found  that  during  the  whole  of  those  forty 
days,  excepting  Sundays,  he  hud  been  em- 
ployed, he  would  boldly  venture  to  say,  for  a 
greater  number  of  hours  than  any  one  of  his 
predecessors  had  ever  sat,  during  a  similar 
period,  in  the  administration  of  justice,  be  that 
predecessor  whom  he  might.  On  that  point 
he  challenged  comparison,  and  he  demanded 
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inquiry.  During  those  forty  days  he  persisted 
iu  getting  through  most  important  business,  in 
the  Court  of  Chancery — business  which  he  was 
bound  to  say  had  been  cast  upon  the  Court  by 
appeals  from  other  jurisdictions.  He  never 
absented  himself  from  his  Court  except  when 
•  it  was  absolutely  necessary.  Even  on  her  Ma- 
jesty's birthday  he  did  not  make  an  exception. 
On  the  score,  therefore,  of  a  proper  and  in- 
dustrious attention  to  his  duties,  his  conscience 
.  entirely  acquitted  him.  He  would  not  trouble1 
their  Lordships  by  recapitulating  what  be  had 
afterwards  to  do  at  night ;  but  if  the  Noble 
Baron  would  move  (and  he  would  gladly  se- 
cond the  motion)  for  a  return  of  the  number  of 
•cases  which  he  had  disposed  of  in  the  time 
.  mentioned,  and  for  an  account  of  the  number 
of  cases  in  arrear,  and  now  standing  over  for 
judgment,  then  it  would  be  made  apparent  that 
his  time  had  not  been  idly  or  unprofitably  spent. 
He  believed,  if  such  a  return  were  produced,  it 
would  be  found  that,  with  one  exception,  all 
the  cases  now  standing  for  judgment,  were 
those  put  forward  in  the  last  week. 

It  had  been  made  a  matter  of  charge  against 
him,  that  since  he  was  in  office  he  had  only 
decided  32  cases,  while  the  Vice  Chancellor 
had  gone  through  900,  and  the  Master  of  the 
Rolls  had  adjudicated  in  he  knew  not  how 
many  instances*.  It  did  appear  to  him,  when 
such  a  display  was  made  about  the  extensive 
adjudication  of  cases,  that  those  who  put  for- 
ward such  statements  derived  their  information 
either  from  iguoiant  persons,  or  from  those 
who  were  wilfully  practising  or  playing  on 
their  credulity.  Much  was  said  about  the 
small  number  of  <  ri/inal  cases  decided  in  the 
Court  of  Chancery ;  but  those  who  indulged  in 
such  observations  said  nothing  whatever  about 
appeals  decided  in  that  Court.  Since  the  esta- 
blishment of  the  Vice  Chancellor's  Court,  in 
.1813,  the  Court  of  Chancery  had  become,  in  a 
great  measure,  a  Court  of  Appeal  from  other 
jurisdictions.  But  was  this  deciding  upon  ap- 
peals nothing?  Let  those  who  were  of  that 
opinion  go  into  the  Court  of  Chancery,  and 
they  would  soon  see  their  error.  Their  Lord- 
ships, in  their  judicial  capacity,  were  enabled, 
by  receiving  assistance,  judicial  assistance, 
from  various  quarters,  to  go  through  a  con- 
siderable number  of  appeals ;  but  the  Court  of 
Chancery  had  no  such  resource.  Unless  the 
individuals  placed  at  the  head  of  that  Court 
were  present,  the  business  of  Chancery  must 
stand  stock  still.  Therefore  it  was  the  bounden 
duty  of  those  who  talked  so  much  about  the 
arrear  of  appeals  in  that  House,  to  recollect 
.  that  the  business  pf  the  Court  of  Chancery  was 
not  suffered  to  stand  still,  which,  after  all,  was 
the  great  point. 

Now,  with  respect  to  his  duties  in  that 
House,  what  assistance,  he  would  ask,  had 
been  afforded  to  him  ?  He  had  had  the  help 
of  a  Noble  and  Learned  Lord,  which  was  the 

*  For  an  abstract  of  the  Parliamentary  Return 
of  the  whole  business  disposed  of  by  the  res- 
pective Judges  in  the  Court  of  Chancery,  see 
p.  36-1. 


more  valuable,  because  it  was,  on  aU  occaaiofcf, 
tendered  to  him  with  the  greatest  possible 
kindness  and  good-will.  But,  with  that  excep- 
tion, he  certainly  had  not  received  the  same 
assistance  of  which  his  predecessors  had  availed 
themselves.  He  recollected  when,  for  nearly 
half  a  year,  the  Chief  Baron  (Alexander)  had 
sat  in  that  House  for  the  then  Chancellor,  be- 
cause his  presence  was  not  required  in  the 
Court  of  Exchequer.  That,  however,  could 
no  longer  be  the  case;  for  his  Noble  and 
Learned  Friend,  the  preseut  Chief  Baron,  had 
stated  that  the  business  of  the  Court  of  Exche- 
quer had  so  greatly  increased  as  to  equal  that 
of  the  Court  of  King's  Bench.  It  was  all  very 
well  to  receive  assistance  from  the  Court  of 
Exchequer  when  the  Judges  only  sat  down 
there  to  get  iip  again,  like  a  covey  of  partridges 
in  the  field,  as  was  the  saving  in  Westminster 
Hall ;  but  the  case  was  altered ;  the  business 
of  that  Court  had  been  very  much  extended ; 
and  the  consequence  was,  that  he  could  derive 
no  assistance  from  that  source.  Again,  he  was 
excluded  from  the  aid  of  the  Master  of  the 
Rolls,  who  formerly  sat  in  that  House  for  a 
great  part  of  the  session  as  Deputy  Speaker, 
because  the  Master  of  the  Rolls  no  longer  con- 
fined himself  to  evening  sittings.  During  one 
session,  be  recollected  that  Lord  Redesdale 
and  Lord  Gifford  had  assisted  in  deciding  ap- 
peals in  that  House;  and  certainly  a  great 
mass  of  judicial  business  had  been  gone  through 
in  that  session.  But  let  it  not  oe  supposed 
that,  though  he  was  more  unfavourably  situ- 
ated than  his  predecessor?,  he  would  ever  relax 
in  those  attempts  which  he  had  made,  and 
which  he  would  still  endeavour  to  make,  for 
the  purpose  of  keeping  down  the  judicial  busi- 
ness iu  that  House ;  and  perhaps  he  might  be 
permitted  to  say,  that  notwithstanding  the  dis- 
advantages that  were  opposed  to  him,  he  had, 
since  he  took  the  great  seal,  gone  through  a 
very  large  mass  of  judicial  business  in  that 
House.  Not  certainly  in  any  one  year  so 
great  a  portion  of  business  as  had  been  gone 
through  in  the  year  to  which  he  had  already 
alluded,  when  Lord  Gifford  sat  as  deputy  to 
Lord  Eldon ;  but  still,  leaving  that  great  year 
out  of  the  calculation,  he  would  fearlessly  state 
that  in  the  first  year  in  which  he  had  occupied 
the  woolsack  he  had  transacted  very  nearly  as 
much  business.  In  his  first  year  he  had  heard 
in  the  Court  of  Chancery  double  the  number 
of  causes  that  had  been  heard  in  any  one  pie- 
ceding  year.  .  Of  appeals  and  rehearings  he 
had  disposed  of  upwards  of  100  in  that  year. 
In  the  same  year  he  had  decided  in  that  House, 
without  any  assistance,  except  upon  two  days, 
a  greater  portion  of  business  than  was  ever 
heard  in  their  Lordships'  House.  Therefore, 
he  must  say,  that  there  was  no  man  against 
whom  less  cause  of  complaint  existed,  with 
respect  to  the  attentive  and  sedulous  discharge 
of  his  duties,  than  the  individual  who  then  ad- 
dressed their  Lordships. 

With  respect  to  this  lapse  of  forty  days  to 
wjiich  the  Noble  Baron  had  alluded,  ne  would 
maintain  that  it  would  have  been  attended  with 
the  greatest  possible   inconvenience  to  the 
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Court  of  Chancery,  not  only  to  those  who  prac- 
tised there,  hut  to  the  suitors  before  their 
Lordships'  House,  if  they  had  at  once  gone  on 
hearing  causes,  instead  of  intermitting  those 
hearings  for  a  8hort  time.  Thftre  were  two 
branches  of  judicial  business — the  one  con* 
sisted  of  Scotch  appeals,  which  were  generally 
very  intricate;  the  other  consisted  of  English 
and  Irish  appeals. 

With  respect  to  Scotch  appeals,  the  case 
stood  exactly  thus :— He  had  heard  so  many 
Scotch  appeals  in  the  last  session,  in  the 
session  before,  and  in  the  first  session  that 
he  held  the  great  seal,  as  rendered  it  ne- 
cessary to  stop  at  the  end  of  the  session  of 
1833.  They  were  getting  too  close  with  the 
appeal  list,  and  the  parties  in  many  instances 
were  not  ready.  They  were  not  aware  that 
tuch  great  progress  had  been  made — they  were, 
in  truth,  overtaken.  Now  it  was  a  question 
with  many  Judges  whether  it  was  expedient  to 
press  so  closely  upon  the  appeal  list,  and  he 
would  state  on  what  foundation  that  doubt 
rested.  When  a  party  had  lost .  his  cause  in 
Court,  he  frequently  worked  himself  up  into 
the  belief  that  that  cause  was  nevertheless  a 
good  one ;  his  advocate,  of  course,  would  con- 
tend that  the  argument  which  he  had  adduced 
was  irresistible ;  and,  in  that  frame  of  mind, 
the  first  thing  that  struck  the  defeated  party 
was  to  lodge  an  appeal.  But  it  did  not  follow 
that  after  six  or  eight  months  were  given  to 
the  client  to  reflect,  that  the  party  would  per- 
sist in  going  forward ;  and,  indeed,  nothing 
was  more  common  than  for  a  certain  number 
of  appeals  to  be  dropped  after  a  given  time. 
Therefore,  he  had  purposely  abstained  from 
proceeding  with  the  Scotch  appeals;  for  the 
reason  which  he  had  stated  he  deemed  it  advis- 
able not  to  press  them  forward. 

On  the  4th  of  February  the  Parliament  met, 
which  was  not  an  immaterial  circumstance  with 
respect  to  the  hearing  of  English  and  Irish  ap- 
peals. That  was  out  of  term,  which  concluded 
on  the  31st  of  January.  Now,  out  of  term, 
the  Chancellor  and  Vice  Chancellor  sat  in  Lin- 
coln's Inn,  and  the  Master  of  the  Rolls  in 
Chancery  Lane.  These  Courts  absorbed  all 
the  Chancery  practitioners,  to  whom  the  suitors 
in  English  and  Irish  appeals  necessarily  re- 
sorted for  assistance.  Now  it  was  physically 
impossible,  with  respect  at  least  to  the  leaders, 
that  their  assistance  could  be  obtained  in  ap- 
peal cases  at  Westminster  when  their  duties 
detained  them  in  distant  Courts.  What,  then, 
was  the  necessary  result  of  the  course  which 
had  been  adopted?  It  was  evidently  an  ad- 
vantage that  he  should  go  on  sitting  at  Lin- 
coln's Inn  without  losing  one  single  minute  of 
those  forty  and  odd  days,  and  thus  keeping 
down  the  Chancery  arrear,  if  such  it  could  be 
called,  for  he  believed  he  could  dispose  of  all 
-the  causes  in  a  week,  and  it  should  be  observed 
that  those  which  constituted  the  apparent  arrear 
were  the  growth  of  only  the  last  Fortnight.  On 
the  15th  of  April  next,  all  the  branches  of  Chan- 
cer* would  be  open  and  transacting  business 
under  the  same  roof,  that  of  Westminster  Hall; 
and  the  suitors  could  then  avail  themselves  of 
the  talents  of  those  eminent  professional  men  ■ 


of  which  they  would  otherwise  be  deprived. 
Was'  not  this,  he  would  ask,  a  fair  way  of  look- 
ing at  the  subject  r  Was  not  this  the  course 
which  the  convenience  of  the  suitor  made  it 
paramount  for  him  to  adopt?  He  was  very 
sure  that  more  would  ultimately  be  done  by 
applying  themselves,  for  a  certain  number  of 
consecutive  days,  to  the  hearing  of  appeals, 
than  if  they  spread  their  sittings  over  several 
weeks. 

With  respect  to  the  system  of  appeal,  which 
was  in  fact,  as  matters  now  stood,  calling  upon 
a  Judge  to  revise  a  decision  which  he  had 
given  in  another  place,  many  objections  had 
been  made  to  it  on  that  account.  Lord  Eldon 
had  been  over  and  over  again  obliged  to  sit  in 
judgment  on  his  own  decisions;  but  then  he 
had  for  a  long  time  a  very  hijh  equity  autho- 
rity, a  man  of  very  great  experience — he  meant 
the  late  Lord  Redesdale— to  assist  him  in  re- 
viewing, by  way  of  appeal,  the  opinion  to 
which  he  had  previously  come.  With  respect 
to  himself,  very  little  aid  of  that  kind  had  been 
extended  to  him.  Some  assistance  had  indeed 
been  extended  to  him  during  the  last  three 
sessions  by  the  Noble  and  Learned  Lord  the 
Chancellor  for  Ireland,  whose  great  experience 
was  extremely  useful  to  him.  In  the  present 
nession,  however,  he  had  lieen  deprived  of  that 
assistance,  as  Lord  Plunkett  had  not  yet  taken 
his  seat.  In  order  to  expedite  the  business  of 
Chancery  he  had  intended  to  sit  during  the 
Easter  recess;  but  in  consequence  of  the 
urgent  representations  that  had  been  made  to 
him  by  individuals  practising  in  that  Court, 
who  declared  that  their  health  required  that 
there  should  be  some  intermission  of  business, 
a  different  arrangement  had  been  made,  and  he 
had  abandoned  his  original  intention.  The 
Court  of  Chancery  would  not  therefore  sit  un- 
til the  Monday  or  Tuesday  week  after  next  ; 
but  it  was  his  intention  to  take  the  judicial 
business  in  that  House  during  Easter  week. 
On  the  Monday  week  following  the  Chancery 
business  would  go  on,  and  he  hoped  that  be- 
fore the  loth  of  April  a  greater  number  of  sit- 
tings would  have  been  held,  and  a  greater 
dispatch  of  judicial  business  would  have  been 
effected,  not  only  in  the  Court  of  Chancery, 
but  in  that  House,  than  had  ever  been  before 
known  in  any  equal  period  of  time. 

With  respect  to  the  Scotch  appeals,  the 
Noble  Lord  seemed  to  have  entirely  forgotten 
his  (the  Lord  Chancellor's)  statement,  when  he 
said  that  it  was  the  first  time  of  a  Chancellor 
not  sitting  in  the  House  of  Lords  before  Easter. 
He  (the  Lord  Chancellor)  had  already  stated, 
that  in  one  instance  Lord  Eldon  did  not  sit 
judicially  in  that  House  once  in  the  whole 
year,  Lord  Giffbrd  having  attended  in  his 
place ;  and  that  Lord  Lyndhurst  was  absent 
for  half  a  year,  during  which  period  Sir  John 
Leach  and  Chief  Baron  Alexander  sat  for  the 
purpose  of  hearing  appeals.  He  wished  their 
Lordships  to  bear  in  mind  that,  at  the  present 
moment,  there  were  actually  no  arrears  of 
Scotch  appeals.  It  was  a  fact  that,  at  the  end 
of  last  session,  he  was  proceeding  with  appeals 
entered  at  the  commencement  of  the  tame 
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season ;  lie  was  hearing'  in  July  appeals  enter- 
ed no  longer  before  than  January,  and  he  only 
stopped  for  the  reason  he  had  already  explain- 
ed. But  he  was  perfectly  willing  that  they 
should  be  proceeded  with,  and  he  begged  the 
Scotch  suitors  and  solicitors  to  attend  to  what 
he  was  about  to  say.  He  was  now  warned  that 
there  was  a  complaint  that  the  Scotch  appeals 
were  not  heard.  He  would  take  care,  then, 
that  they  should  be  heard,  but  the  parties  must 
not  quarrel  with  the  Judge  that  heard  them. 
His  Noble  and  Learned  Friend  (Lord  Wyn- 
ford)  being  always  prepared  and  willing  to  do 
his  duty  in  that  place,  would  be  ready  to  hear 
them,  and  the  Scotch  suitors,  who  complained 
that  the  appeals  were  not  heard  before  Easter, 
might  be  assured  that  they  would  henceforward 
be  brought  on.  But  he  was  not  bound  to  have 
arrears  in  the  Court  of  Chancery  for  their  plea- 
sure, and  he  would  not.  They  must  reBt  satis- 
fied with  such  judicial  assistance  as  his  Noble 
and  Learned  Friend  the  late  Chief  Justice  of 
the  Common  Pleas  would  give  them,  no  doubt 
with  perfect  alacrity ;  and  he  hoped  they  would, 
as  he  knew  they  ought  to,  receive  it  with  thank- 
fulness. Here,  then,  was  an  end  of  that  com- 
plaint. The  appeals  should  be  heard,  but  he 
did  not  bind  himself  to  hear  them.  Let  the 
parties  look  to  that.  He  knew  it  would  be  ex- 
ceedingly convenient  for  some  persons  if  he 
were  to  sit  in  that  House  hearing  Scotch  ap- 
peals, and  allow  the  business  of  the  Court  of 
Chancery  to  get  into  arrear.  Then  the  com- 
plaint would  be  that  the  Court  of  Chancery 
was  neglected ;  that  the  business  was  permitted 
to  get  in  arrear,  and  all  for  the  purpose  of  dis- 
patching Scotch  appeals  in  the  House  of  Lords. 
This  was  not  altogether  an  imaginary  charge ; 
it  was  one  which  had  already  been  made  against 
him.  It  had  been  said  that  the  Scotch  business 
gave  him  no  trouble ;  that  he  could  hear  Scotch 
appeals  easily,  but  that  it  was  much  more 
laborious  and  difficult  for  him  to  dispose  of 
English  suits  in  the  Court  of  Chancery,  and 
that  therefore  he  preferred  sitting  in  the 
House  of  Lords  to  decide  the  Scotch  appeals. 
He  was  determined  that  that  charge  should  not 
be  brought  against  him  again ;  and  though,  by 
taking  the  Scotch  business  himself,  he  might 
put  an  end  to  all  complaints  about  arrears, 
raised  in  many  instances  by  parties  irritated 
because  their  own  cases  were  not  taken  out  of 
the  proper  turn,  he  still  should  not  do  so, 
either  to  gratify  them,  or  those  other  parties 
who  wished  for  nothing  better  than  an  oppor- 
tunity of  attacking  him,  as  formerly,  for  neg- 
lectiug  his  duties  in  the  Court  of  Chancery, 
and  who  hated  nothing  so  much  as  the  dis- 
agreeable fact— the  non  Existence  of  arrears. 

The  arrangement  proposed  by  the  Lord 
Chancellor  will,  we  apprehend,  prove  most 
unsatisfactory  in  all  quarters,  and  most  espe- 
cially to  the  Scotch  suitors.  When  it  is  con- 
sidered that  from  the  necessity  of  the  case,  and 
in  a  choice  of  difficulties,  the  decision  of  the 
moat  learned  Scotch  lawyers  must  be  reviewed 


by  one  who  cannot  pretend  to  be  other  than  a 
stranger  to  their  laws,  surely,  to  command 
respect,  that  Supreme  Judge  ought  to  be  amply 
clothed  with  all  other  legal  qualifications.  The 
Scotch  appellants  have  cheerfully  submitted  to 
the  control  of  the  person  presiding  in  the 
Court  of  Chancery ;  and  while  that  Court  re- 
mains upon  its  present  footing,  they  have 
always  a  security  that  he  must  be  among  the 
greatest  legal  authorities  of  the  English  Bar. 
This  of  itself  is  a  pledge  that  he  will  bring  to 
the  discussion  of  Scotch  law  questions,  a  mind 
stored  with  legal  principles  and  great  general 
talents.  The  parties  will  not  be,  and  they 
ought  not  to  be,  content  with  less  than  the 
highest  legal  authority  in  the  country  to  review 
the  decisions  of  the  best  Judges  in  "  the 
Courts  below." 

All  the  objections,  especially  with  a  view  to 
Scotch  causes,  which  apply  to  the  present 
arrangement,  will  apply  more  atrongly  to  the 
project  of  separating  the  Speakership  from  the 
Great  Seal,  and  placing  at  the  head  of  the 
Appellate  Jurisdiction  any  Judge  except  the 
Chancellor.  It  is  manifest  that  the  authority 
of  the  decisions  in  the  House  of  Lords  must 
depend  upon  the  general  confidence  reposed 
in  the  Peer  who  presides  and  takes  the  leading 
part  in  its  judicial  business.  Hitherto  that 
place  has  been  filled  by  the  first  lawyer  in  the 
country :  he  has  always  been  the  person  at  the 
head  of  the  profession* — almost  always  the 
Lord  High  Chancellor.  There  have,  no  doubt, 
been  persons  who  have  held  the  Great  Seal, 
and  yet  were, men  not  of  the  first  qualifica- 
tions, or  of  the  very  highest  name  in  the  pro- 
fession; still  their  station  was  a  pledge  for 
great  and  undeniable  eminence.  The  respect, 
therefore,  in  which  that  great  office  is  held, 
has  become  habitual  both  with  the  profession 
and  the  country.  It  is  because  of  the  honor  in 
which  he  is  generally  held  elsewhere,  that  the 
Lord  Chancellor  can  securely  rely  upon  res- 
pect when  he  comes  to  the  House  of  Lords  and 
hears  and  substantially  determines  causes  as 
Speaker.  Were  he  unknown  beyond  the  pre- 
cincts of  the  House,  he  would  carry  to  the 
Woolsack  no  respect  at  all. 

Now,  every  one  must  admit,  that  where  the 
question  is  whether  one  party  or  other  is  in 
the  right,  it  is  of  great  importance  to  have  a 


Judge  the  weight  of  whose   authority  adds 
force  to  the  reasons  on  which  his  decision  is 
founded ,»  but  how  much  more  important  is  it 
that  a  Judge  of  Appeal  should  be  possessed  of 
such  authority  with  the  suitor,  and  the  profes- 
sion, and  the  public,  when  it  is  considered 
that  the  question  before  him  is  not  only  which 
of  the  parties  is  in  the  right,  but  whether  or 
not  the  tribunal  that  tried  the  cause  is  in  the 
wrong;  and  how  incalculable  does  the  import- 
ance of  authority  become  in  the  case  of  him 
who  is  the  ruling  member  of  a  judicature 
which  is  set  over  all  the  other  tribunals  in  the 
country — the  person  who  in  fact  comes  for- 
ward on  every  occasion  to  tell  all  other  Judges 
whether  they  have  been  in  the  right  or  in  the 
wrong.   As  the  law  is  at  present  administered, 
the  first,  or  nearly  the  first,  among  its  mem- 
bers, is  sure  to  hold  the  Great  Seal,  and. a 
general  opinion  is  found  to  prevail  in  favor  of 
his  qualifications.    If  in  the  system  any  change 
were  made  by  which  it  would  become  possible 
to  place  inferior  men  in  the  station,  the  public 
confidence  would  speedily  be  estranged  from 
the  Chancellor ;  but  while  it  is  impracticable 
to  abuse  this  the  highest  patronage  of  the 
Crown,  that  is,  while  there  are  most  important 
and  difficult  duties  annexed  to  the  office,  the 
holder  must  both  obtain  and  merit  a  high 
degree  of  respect.    Every  thing  indeed  con- 
spires to  produce  this  under  the  old  arrange- 
ment;  but  if  he  is  unknown  in  any  Court, 
and  taken    only   to    preside    in    the    Lords, 
no  man  can  say  how  he  is  to  be  estimated5 
there  is  no  standard  to  try  him  by ;  no  one  to 
compare  him  with ;  he  is  only  known  by  his 
office,  and  that  a  new  one.    He  is  an  Appeal 
Judge,  but  who  can  tell  what  qualities  that 
implies?    He  ought  indeed  to  know  all  Law 
and  all  Equity, — but  where  has  he  shewn  his 
accomplishments? — where   does   he   exhibit 
them  in  the  manner  in  which  alone  they  can  be 
brought  to  the  test  before  a  regular  bar  ? 

THE  LAW  OF  ATTORNEYS. 
No.  XVI. 


LIEN   ON   JUDGMENTS. — STATUTE  OF  LIMITA- 
TIONS. 

The  following  decision,  on  the  subject  of  the 
lien  of  attornies  for  their  costs  upon  judg- 
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ments,  is  material,  to  show  the  instances  in 
which  the  Statute  of  Limitations  does  not  af- 
fect the  claim;  for  the  statute  bars  the  remedy 
only,  and  not  the  debt.  Where,  therefore,  an 
attorney  for  a  plaintiff  had  obtained  judgment, 
and  the  defendant  was  afterwards  discharged 
under  the  Lords'  Act,  but  at  a  subsequent  pe- 
riod a  fi.  fa.  issued  against  his  goods,  upon 
which  the  Sheriff  levied  the  damages  and 
costs  :  it  was  held,  that  the  attorney  (though 
he  had  taken  no  step  in  the  cause,  or  sought  to 
recover  the  amount  of  his  bill  of  costs  within 
six  years)  had  still  a  lien  on  the  judgment  for 
his  bill  of  costs,  and  the  Court  directed  the 
Sheriff  to  pay  him  the  amount  out  of  the  pro- 
ceeds of  the  goods. 

In  an  action  for  an  assault,  commenced  in 
1S22,  final  judgment  was  obtained  in  Michael- 
mas Term,  1823.  There  were  no  proceedings 
taken  in  the  cause,  or  for  the  purpose  of  reco- 
vering the  amount  of  the  attorney's  own  bill 
of  costs,  after  Easter  Term,  1824,  when  the 
defendant  was  brought  up  under  the  Lords* 
Act,  and  remanded,  on  the  plaintiff's  under- 
taking to  pay  the  sixpences  ;  but  he  failing 
therein,  the  defendant  was  afterwards  dis- 
charged. In  June,  1830,  a  fieri  facias,  di- 
rected to  the  Sheriff  of  Somersetshire,  com- 
manding him  to  levy  the  damages  and  costs, 
issued  against  the  goods  of  the  defendant,  at 
the  instance  of  the  plaintiff,  and  the  Sheriff 
thereupon  levied  1 14/.  The  attorney  obtained 
a  rule  nut,  calling  on  the  plaintiff,  or  the  She- 
riff of  Somersetshire,  to  pay  over  to  him  the 
money  levied,  on  the  ground  that  he  had  a  lien 
to  a  greater  amount  on  the  judgment  for  his 
bill  of  costs.  On  the  rule  coming  on  in 
Hilary  Term,  it  was  referred  to  the  Master  to 
ascertain  whether  Mr.  Hyatt,  the  attorney,  had 
any  and  what  lien.  The  Master  reported  that 
he  had  a  lien  to  the  extent  of  92/.  10*.,  unless 
the  debt  was  barred  by  the  Statute  of  Limita- 
tions. A  rule  nisi  was  obtained  for  discharging 
the  former  rule,  on  the  ground  that  the  debt 
claimed  by  Mr.  Hyatt  was  barred  by  the  Sta- 
tute of  Limitations. 

Mr.  Campbell  contended  that  the  Statute  of 
Limitations  bars  the  remedy,  not  the  debt ;  and 
therefore  it  was  held  by  Lord  Eldon,  in  Spears 
v.  Hardy,  3  Esp.  81,  that  although  the  statute 
has  run  against  a  demand,  if  a  creditor  obtain 
possession  of  goods  on  which  he  has  a  lien  for 
a  general  balance,  he  may  hold  them  for  that 
demand  by  virtue  of  the  lien. 

Mr.  Fotlett,  contrb.— -The  Master  has  re- 
ported in  favour  of  the  lien,  in  the  event  only 
of  the  debt  not  being  barred  by  the  Statute  of 
Limitations.  Now  it  is  clear  that  if  Hyatt  had 
brought  an  action  against  the  plaintiff  for  his 
bill  of  costs,  the  Statute  of  Limitations  would 
have  been  an  answer ;  Rothery  y.  Mannings, 
I  Barn.  &  Adol.  15 ;  and  if  the  remedy  by  ac- 
tion is  gone,  he  has  no  right  to  enforce  his 
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claim  by  taking  from  the  plaintiff  the  benefit 
of  the  execution  now  issued  by  the  plaintiff 
himself  against  the  defendant. 

Per  Curium. — The  Statute  of  Limitations 
bars  the  remedy,  not  the  debt;  and  it  having 
been  ascertained  that  Hyatt  has  a  lien  unless 
the  debt  be  barred  by  the  statute,  it  follows 
that  he  has  a  right  to  the  satisfaction  of  his 
demand  out  of  the  sum  now  levied. 

The  rule  was  made  absolute,  on  the  She- 
riff's paying  over  to  Hyatt  the  sum  of  92/.  10*. 

Higgins  ? .  Sott,  2  Barn.  &  Adol.  413. 


OBJECTIONS    TO     THE     ENGLISH 
AND  IRISH  JUDGMENTS  BILL, 


We  hear  that  several  objections  are  urged 
against  the  principle,  as  well  as  the  details 
of  this  bill,  an  analysis  of  which  is  stated  at 
p.  408.  At  present,  it  is  competent  for  a 
plaintiff  who  has  obtained  a  judgment' in 
England,  to  bring  an  action  upon  it  in  Ire- 
land; and  a  transcript  of  the  judgment 
would  be  sufficient  prima  facie  evidence  to 
support  his  right  to  recover :  but  it  is  also 
competent  for  the  defendant  to  impeach  the 
original  transaction,  and  to  shew  that  such 
judgment  was  improperly  obtained. 

It  is  objected,  that  by  the  proposed  law 
no  such  opportunity  will  be  afforded.  The 
judgment  in  England  will  authorize  a  judg- 
ment in  Ireland.  The  latter  will  be  con- 
clusive ;  and  the  defendant  will  be  precluded 
even  from  bringing  a  writ  of  error  on  the 
Irish  judgment. 

The  supposed  evil  consequence  of  the 
proposed  law  is  illustrated  by  the  following 
case  :— A  peer  or  member  of  parliament,  or 
any  gentleman  whose  profession  or  business 
brings  him  occasionally  to  England,  but 
whose  sole  permanent  residence  is  in  Ire- 
land, and  his  whole  property  there,  has  — ' 
under  fraudulent  representations,  and  with- 
out consideration,  or  for  an  illegal  consider- 
ation, as  for  money  lost  at  play,  or  a  debt 
tainted  with  usury,  or  under  any  other  cir- 
cumstances which  if  proved  would  constitute 
a  good  defence  to  an  action — executed  in 
Ireland  a  bond  or  promissory  note,  or  ac- 
knowledgment of  a  debt ;  or  has  given  an 
accommodation  acceptance  under  circum- 
stances which  would  preclude  the  holder 
from  recovering;  or  has  a  set-off.  The 
party  seeking  to  recover  may  seize  the  op- 
portunity when  the  defendant  is  in  England, 
and  bring  his  action  there.  The  plaintiff's 
case  will  be  established  by  proof  of  the 
defendant's  hand- writing.  The  defendant 
has  no  means  of  proving  his  case  in  Eng- 


land, having  no  power  to  compel  the  at-  - 
tendance  at  the  trial,  or  before  commission-'- 
era,  of  his  witnesses,  who  reside  in  Ireland.- 
His  solicitor,  who  is  alone  fully  acquainted- 
with  all  the  facts  of  the  case,  is  an  Irish 
solicitor,  and  cannot  practise  in  England  ; 
and  the  expense  of  his  defence  will  he  in- 
creased ten -fold,  even  if  he  be  not  alto- 
gether precluded  from  it,  by  the  circum- 
stances pointed  out.  Let  a  judgment  be 
obtained  in  England,  and  it  may,  under  the 
proposed  law,  immediately  become  an  un- 
impeachable judgment  in  Ireland:  the  de- 
fendant's Irish  property  is  seized  in  execu- 
tion, and  he  is  wholly  without  redress.  The 
case  supposed  is  not  only  a  possible,  but  a 
probable  one,  and  is  equally  applicable  to 
persons  whose  permanent  residence  is  in 
England,  and  who  occasionally  visit  Ire- 
land. 

Another  part  of  the  bill  which  is  objected 
to  is,  that  it  is  intended  to  be  retrospective. 
Instances  may  be  imagined  of  noblemen  and 
gentlemen  having  privilege  of  parliament, 
whose  whole  property  is  in  Ireland,  and 
who  have  had  actions  brought  against  them 
in  England  during  a  temporary  residence 
there,  upon  instruments  or  upon  accounts 
liable  to  be  impeached,  but  who  have  not 
considered  it  worth  their  while  to  incur  the 
expense  of  defending  the  actions,  with  the 
disadvantage  of  not  being  able  to  compel 
the  attendance  of  Irish  witnesses,  by  know- 
ing that  the  defence  would  be  open  to  them 
if  any  attempt  should  be  made  to  proceed  in 
Ireland ,  where  alone  a  judgment  could  be 
made  available.  Under  the  proposed  law, 
judgments  already  obtained  in  England  un- 
der such  circumstances,  are  to  have  an 
effect  in  Ireland  which  they  had  not,  and 
could  not  have,  at  the  time  they  were  ob- 
tained ;  and  such  judgments  were  obtained 
because  the  defendant  knew  they  would  be 
perfectly  harmless  according  to  the  then 
existing  law* 

It  may  be  expedient  to  alter  the  law  in 
such  a  way  as  to  make  the  process  of  the 
Courts  of  either  country  available  in  the 
other;  but  until  that  is  done,  it  is  urged 
that  great  injustice  might  be  done  by  this 
measure  if  passed  into  a  law. 

We  have  thus  stated  the  objections  as 
they  have  reached  us,  and  think  they  are 
entitled  to  serious  consideration.  The  want 
of  power  to  compel  the  attendance  of  Irish 
witnesses  in  England,  or  of  English  wit- 
nesses in  Ireland,  or  even  to  enforce  their 
examination  before  Commissioners,  consti- 
tutes a  defect  in  the  administration  of  jus- 
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tke  which  ought  to  he  removed;  hut  when 
that  has  been  done,  we  incline  to  think  that 
the  proposed  measure  would  be  proper  and 
beneficial.  The  power  of  bringing  a  writ 
of  error  is  generally  required  for  the  pur- 
pose of  delay  only,  and  a  writ  of  error  on  a 
land  fide  point  of  law  might  be  brought  in 


the  original  Court.  The  essential  point  is 
that  the  defendant  may  have  full  means  of 
defence.  The  effect  of  the  bill  in  regard  to 
existing  judgments  might  be  restrained  for 
a  definite  period,  to  enable  the  parties  to 
obtain  relief,  who  would  otherwise  be  pre* 
judiced  by  the  change  of  the  law. 


LIST  OF  EXPIRED  AND  EXPIRING  STATUTES  RELATING  TO  THE 

ADMINISTRATION  OF  JUSTICE. 


28th  Aug.  1840,  and  end  of 
then  next  Session. 


1st  June,   1835,  and  end  of 
then  next  Session. 


Until  1st  March,  1836. 


We  select  the  following  from  the  Report  of  the  Committee  of  the  House  of  Commons, 

upon  expired  and  expiring  laws  r 

Date  find  Title  of  AcU  Duration. 

Creditors  (Scotland)  54  G.  3.  c.  137,  continued  by  3  G.  4.  ^ 
c.  29;  4G4.C.8;  6G.4.C.1I;  7&8G.4.C.U; 

10  G.  4.  c.  11 ;  I  W.  4.  st.  2.  c.  16 ;  2  W.  4  c.  35 ;     V  End  of  this  present  Sesssion. 
For  rendering  the  payment  of  creditors  more  equal  and  f 
expeditious  in  Scotland.  r  J 

Seamens'  Wages,  59  G.  3.  c.  58,  continued  by  7  G.  4.  c.  69 ; 
3&4W.  4.  c.  88; 
For  facilitating  the  recovery  of  wages  of  seamen  in  the 
Merchant  Service. 

Insolvent  Debtors  (Ireland),  1  &  2  G.  4.  c.  59 ;  amended  by  ^ 
3  G.  4.  c.  124  ;  continued  by  7  &  8  G.  4.  c.  22 ;  con .   I 

tinued  and  amended  by  10  G.  4.  c.  36;  continued  by   >  End  of  this  present  Session. 
1  W.4.c.33;2W.4.c.38;  [ 

For  the  relief  of  insolvent  debtors  in  Ireland.  J 

Insolvents  (England).  7  G.  4.  c.  57 ;  continued  and  amended 
by  IW.4.C.38;  2  W.  4.  c.44; 
To  amend  and  consolidate  the  laws  for  the  relief  of  insol- 
vent debtors  in  England. 

Insolvents  (East  Indies).   9  G.  4.  c.  73;  continued  by  2 
W.  4.  c.  43 ; 
To  provide  for  the  relief  of  insolvent  debtors  in  the  East 

Indies. 

Friendly  Societies.  10  G.  4.  c.  56 ;  amended  by  2  W.  f  ] 

c.  37 ;  l  29th  Sep.  1834. 

To  consolidate  and  amend  the  laws  relating  to  Friendly   | 

Societies.  J 

Charities.    1&2W.4.  c.  34; 

For  appointing  Commissioners  to  continue  the  enquiries  |  „   .     -  ...    _„_»  c^.-s*« 
con^ing*Charities  in  England  and  Wales  foV  two   I  ** \*  *"■  F"""1  *■**■ 
years ;  and  from  thence,  to  the  end  of  the  then  next  f      lt*yi' 
Session  of  Parliament.    But  see  act  2  W.  4.  c  57 ;  and  J 
query,  as  to  the  effect  thereof. 

Insane  Persons.    2  &  3  W.  4.  c.  107 ;  amended  by  3  &  4  ~ 

W.4.  c.  64;  I 

For  regulating,  for  three  years,  and  from  tbence  until  the  L  End  of  this  present  Session. 

end  of  the  then  next  Session  of  Parliament,  the  care   [ 

and  treatment  of  Insane  Persons  in  England.  J 

Indemnity  Offices,  &c.    3  W.  4.  c.  7.  -% 

To  indemnify  such  persons  in  the  United  Kingdom  as  I 
have  omitted  to  qualify  themselves  for  offices  and  em*  L  25th  March,  1834. 
ployments;  and  for  extending  the  time  limited  for   f 
those  purposes  respectively,  until         -  -  -  J 

To  permit  such  persons  in  Great  Britain,  as  have  omitted 
to  make  and  file  affidavits  of  the  execution  of  Inden- 
tures of  Clerks  to  Attorneys  and  Solicitors,  to  make 
and  file  the  same  on  or  before  •  - 

And  to  allow  persons  to  make  and  file  such  affidavits, 
though  the  persons  whom  they  served  shall  have  neg- 
lected to  take  out  their  annual  certificates. 


Hie  first  day  of  Hilary  Term, 
11  Jan.  1834. 
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Date  and  Title  of  Act. 

Police  Offices.    3&4W.4.C  19. 

For  the  more  effectual  administration  of  justice,  in  the 

office  of  a  Justice  of  the  Peace  in  the  several  Police 

Offices  established^  the  Metropolis ;  and  for  the  more 

effectual  prevention    of   depredations   on  the   River 

.Thames  and  its  vicinity,  for  three  years. 

Real  and  Mixed  Actions.    3  &  4  W.  4.  c.  27. 

For  the  Limitation  of  Actions  and  Suits  relating  to  Real 

Property;   and  for  simplifying  the  remedies  Tor  trying 

the  rights  thereto. 
Sects.  36,  37.    Real  and  Mixed  Actions,  &c.  abolished 

(except  writs  of  dower,  quure  impedit,  and  ejectment) 

after  .... 

See  88. 39—43,  mentioning  31st  Dec.  1833. 

Poor  (Scotch  and  Irish  removal).    3  &  4  W.  4.  c.  40. 
To  repeal  certain  acts  relating  to  the  removal  of  poor  per- 
sons born  in  Scotland  and  Ireland,  and  chargeable  to 
parishes  in  England ;  and  to  make'other  provisions  in 
lieu  thereof,  until  ... 

Law  Amendment.    3  &  4  W.  4.  c.  42. 
For  the  further  Amendment  of  the  Law,  and  the  better 

advancement  of  Justice. 
Sec.  3.  Limitation  of  certain  actions  to  be  brought  after 

the  end  of  the  Session,  3  &  4  W.  4. 

Slavery  Abolition.    3  &  4  W.  4.  c.  73. 

For  the  Abolition  of  Slavery  throughout  the  British  Co- 
lonies ;  for  promoting  the  industry  of  the  manumitted 
slaves ;  and  for  compensating  the  persons  hitherto  en- 
titled to  the  services  of  such  slaves. 

Sec.  5.  Apprenticeship  of  pnedial  labourers  not  to  con- 
tinue beyond  - 

Sec.  6.  Of  non  predial  not  beyond 

Sec.  12.  Slaves  emancipated  throughout  the  British  Co- 
lonies, from  - 

Sec.  65.  As  to  time  of  operation  or  ceasing  of  the  act  in 
the  Colonies  of  the  Cape  of  Good  Hope  and  the 
Mauritius. 


Duration. 


5th  July,  1836,  and  end  of  then 
next  Session,  1836. 


•I 


.  «* 


31st  Dec.  1834 ;  or  in  certain 
cases,  1st  June,  1835. 


1st  of  May,  and  end  of  then 
next  Session. 


Ten  yean,  oneyear,  and  three 
years ;  j.  e.  29th  Aug.  1843, 

: 18.35, 

1337. 


1st  Aug.  1840. 
1st  Aug.  1838. 

iBtAwg.  1834. 


PARLIAMENTARY  RETURNS. 


COURT  OF  CHANCERY. 

t 

Offices  abolished  and  created  during  the  yean  1831,  1832,  and  1833,  extracted  from  the 
Return  of  Dennis  le  Marchant,  Esq.  Principal  Secretary  to  the  Lord  Chancellor. 

Present 


Clerk  of  the  Patents 

-     Future  income  and  expenses     - 

Registrar  of  Affidavits 

Future  income,  clerk,  and  expenses 

Clerk  of  the  Hanaper 
Future  income 

Clerk  of  the  Crown 

Future  income  and  expenses 

Clerk  of  the  Custodies 

Future  expenses  (no  income) 


Income. 
J  ,205 
400 

2,800 
1,000 

3,350 
200 

2,100 
800 

1,722 
200 


Seeing. 
805 
1,800 
3,150 
1,300 
1,522 
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Clerk  of  the  Presentations  -  -  -  143 

Future  expenses  (no  income)  *■  -  -  50 


(Jlerk  of  the  Dispensations  -  -  -  -  316 

Future  expenses  (no  income)  50 


Patentee  of  the  Subpoena  Office  ....         J, 244 

Future  expenses  (no  income)  -  -  -  210 


Chaff  Wax  ......  1,700 

Future  expenses  (no  income)  ...  50 


Sealer     -  -  -  -  -  -         1,000 

Future  expenses  (no  income)     -  -  -  -  (  50 


Ten  Chief  Masters'  Clerks,  averaging  1,300/.  each  -  -        13,000 

Future  income  and  expenses     ....        10,000 


Master  of  the  Report  Office  •     -  -  -       4,3000 

Future  income  and  expenses     ...  -         1,000 


Registrars  and  their  Clerks  -  -  -        27,800 

*  Future  income  and  expenses     -  14,050 


Seventy  Commissioners  of  Bankrupt  ...        26,600 

Expenses  of  Judges  and  Commissioners  of  the  New  Court      -        15,000 

Secretary  of  Bankrupt's  Office        -  -        5,289 

Future  income  and  expenses  -        2,800 


Messengers  to  the  Commissioners  -        9,368 

Future  income  and  expenses  -        3,352 


2,489 


6,016 
8,505 


Against  this  sum  of  8,505/.,  may  be  set  the 
Salaries  of  the  Registrars,  and  Deputy  Re- 
gistrars  of  the  New  Court,  amounting  to     -  8,000 


93 


266 


1,034 


1,650 


950 


Prothonotary        -               -             ,  -               -               -               -  100 

Abolished  100 

Patentee  in  Bankruptcy        ....               -  9,000 

Abolished  9.000 

Ten  Masters,  averaging  3,900/.  a-year  each        ...  39,000 

Future  income           -               -               -               -               -  25,000 


14,000 


3,000 


3,300 


13,750 


11,600 


505 


£  67,825 


No  change  will  take  place  in  any  of  the  above  offices  (except  the  two  first,  which  are  already 
reduced),  till  the  death  of  the  respective  holders.  m  m 

The  saving  in  the  above  Offices  will  be  subject  to  a  temporary  reduction,  owing  to  the  com- 
pensation  granted  to  the  holders  of  them. 


COMPENSATION  TO  OFFICERS. 

The  following  copies  are  extracted  from  the 
Treasury  Warrants,  directing  compensation 
allowances  to  the  Masters  and  other  officers 
in  Chancery,  and  to  the  Secretary  of  the  Rolls 
for  losses  under  the  Chancery  Regulation  Act, 
3&4W.4.  c.94. 

To  the  present  Ten  Matters  in  Ordinary,  the 
sum  of  7,250/.  per  annum,  in  equal  shares  and 


proportions,  so  long  as  they  shall  continue  in 
such  office ;  the  said  sum  to  be  reduced  pro- 
gressively upon  the  occasion  of  the  death,  re- 
signation, or,  removal,  of  each  of  the  said  Mas- 
ters, so  as  that  no  one  Master  shall  receive 
more  than  725/.  per  annum,  being  one  tenth 
part  of  the  said  sum. 

To  Francis  Benjamin  Bedwelt,  Esquire,  late 
first  Sub  or  Deputy  Registrar,  1,100/.  per  an- 
num; James  Christmas  Fry,  Esquire,  late 
second  Sub  or  Deputy  Registrar,  1,100/.  per 
annum  $  Edward  Dad  Colviiie,  Esquire,  late 
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third  Sub  or  Deputy  Registrar,  1,100/.  per 
annum ;  and  Joseph  Colli*, Esquire,  lake  fourth 
Sub  or  Deputy  Registrar,  1,100/.  per  annum  ; 
and  to  continue  so  long  as  they  shall  respec- 
tively hold  the  office  of  Registrar,  and  be  liable 
to  the  expense  of  copying  the  decrees  and 
orders  of  the  Court,  and  the  minutes  of  such 
decrees  and  orders. 

To  Rohert  Onebu  Walker,  Esquire,  late 
Entering  Clerk  or  Entering  Registrar,  the  sum 
of  350/.  per  annum,  to  continue  so  long  as  he 
shall  hold  the  office  of  Registrar,  and  be  liable 
to  the  expense  of  copying  the  decrees  and 
orders  of  the  Court,  -and  the  minutes  of  such 
decrees  and  orders. 

The  said  compensations  to  the  Masters  and 
to  the  first,  second,  third,  fourth,  and  fifth  Re- 
gistrars, to  commence  on  the  same  day  as -the 
salaries  fixed  for  these  several  and  respective 
offices,  by  the  act  of  the  3  &  4  W.  4.  c.  94,  and 
to  be  paid  quarterly. 

To  Henry  Edgeworth  Bhknelt,  Esquire, 
late  Clerk  to  the  Registrars,  and  now  Sixth 
Registrar,  the  sum  of  360/.  per  annum,  to- con- 
tinue so  long  as  he  shall  hold  the  office  of  Re- 
gistrar, and  be  liable  to  the  expense  of  copying 
the  decrees  and  orders  of  the  Court,  ana  the 
minutes  of  such  decrees  and  orders ;  to  com- 
mence from  the  day  of  his  appointment  to  be 
Sixth  Registrar,  and  to  be  paid  quarterly. 

To  James  Aiontresor  Standee,  Henry  Httt- 
sep,  find  Francis  Robert  Bedwell,  Clerks  to  the 
Registrars,  the  sum  of  360/.  each  per  annum, 
to  commence  on  their  respectively  attaining 
the  office  of  Sixth  Registrar,  and  to  continue 
so  long  as  either  of  them  shall  hold  the  office 
of  Registrar,  and  be  liable  to  the  expense  of 
copying  the  decrees  and  orders  of  the  Court, 
and  the  minutes  of  such  decrees  and  orders  ; 
and  to  be  paid  quarterly. 

To  John  Reid  and  Edward  Reid,  Clerks  to 
the  Entering  Registrars,  the  sum  of  100/.  each 
per  annum •  but  to  cease  respectively,  in  case 
of  their  being  promoted  to  situations,  the  emo- 
luments of  which  shall  be  of  greater  amount 
than  300/.  and  250/.  respectively ;  those  sums 
being  the  amount  of  their  existing  emoluments : 
or  in  case  the  allowance  of  one  penny  half-penny 
per  folio,  granted  by  the  above  recited  act, 
after  deducting  the  expense  paid  to  persons  for 
entering  the  decrees  and  orders,  shall  at  any 
future  time  realise  the  sum  of  150/.  per  annum, 
to  each  or  either  of  them  ;  or  in  case  of  their 
removal  from  such  offices,  by  resignation  or 
otherwise. 

To  Thomas  Hail  P turner,  Esquire,  one  of 
the  Examiners,  the  sum  of  200/.  per  annum, 
so  long  as  he  shall  continue  an  Examiner. 

To  Thomas  Hughes  Greenland  and  Charles 
•Frederick  Spratlin,  Clerks  to  the  Examiners, 
the  sum.  of  200/.  each  per.  annum,  so  long  as 
•they  shall  hold  their  respective  offices. 

The  said  compensations,  to  John  Reid,  Ed- 
umrd  Reid,  Thomas  Hall  Plumer,  Thomas 
Hughes  Greenland,  and  Charles  Frederick 
Sprail'm,  to  commence. and  take  effect  on  the 
same  day  as  the  salaries  nxed.for  these  officers 
by  the  act  3  &  4  W.  4c.  94;  and  to.  be  paid 
quarterly. 


To  Thomas  Alexander  R*un*f*rd,  Esquire, 
late  Master  of  the  Report  Office,  the  sum  of 
2,250/,  per  annum,  for  the  loss  of  his  office. 

To  Jnmes  Bird,  late  Clerk  of  Exceptions, 
and  agent  to  the  Senior  Deputy  Registrar,  the 
sum  of  273/.  per  annum,  for  the  loss  of  his 
office;  and  to  William  Nicholson,  Senior  Clerk 
in  the  late  office  of  Registrar  of  Affidavits,  the 
sum  of  290/.  per  annum,  for  the  loss  of  his 
situation. 

The  said  compensations  to  Thomas  Alex- 
ander Rayntforii,  James  Bird,  and  William 
Nicholson,  to  commence  and  take  effect  from 
the  day  of  their  respectively  ceasing  to  hold  die 
office  in  respect  of  which  their  compensation! 
are  granted,  and  to  be  payable  quarterly. 


To  Thomas  Leach,  Esquire,  the  present  Se- 
cretary of  the  Master  of  the  Rolls,  the  differ- 
ence between  the  amount  of  fees  and  emo- 
luments received  by  him  in  each  year,  and  the 
sum  of  1,000/.,  which  difference  w  to  be  ascer- 
tained by  an  accouut  to  be  rendered  by  him  at 
the  end  of  each  year,  so  that  his  total  net  in- 
come shall  amount  to,  and  shall  not  exceed  by 
reason  of  such  charge  upon  4he  Suitors'  Fee 
Fund  Account,  the  sum  of  1,100/.  yet  annum, 
and  to  commence  on  the  26th  or  November 
last ;  and  to  any  future  Secretary  to  die  Master 
of  the  Rolls,  the  difference  between  the  amount 
of  fees  and  emoluments  received  by  him  in 
each  year,  and  the  sum  of  800/.,  which  differ- 
ence is  to  be  ascertained  by  an  account  to  be 
rendered  by  him  at  the  end  of  each  year,  so 
that  his  total  net  income  shall  amount  to,  and 
shall  not  exceed  by  reason  of  such  charge  upon 
the  Suitors'  Fee  Fund  Account,  the  sum  of 
800/.  per  annum. 


WaiT8  OF  EREOa  AND  APPEALS. 

The  following  is  compiled  from  a  return  to 
the  House  of  Lords  of  the  Writs  of  Error,  and 
English,  Scotch,  and  Irish  Appeals,  from 
1820 1  with  the  Sittings  of  the  Lord  Chan- 
cellor or  other  Speaker, 

1820. 


Causes  to  be  heard  at  die  commence- 
ment of  the  Session 
Abated  under  compromise,  &c 


Appeals  and  Writs  of  Error  presented 

during  the  Session 
Causes  heard,  the  Lord  Chancellor  Eldon 

presiding 
Days  Lord  Chancellor  Eldon  presided  . 

1821. 

Causes  at  the  commencement   of  the 

Session 
Abated  under  compromise,&c. 


189 
32 

"lW 

4S 

19 
30 


194 
32 
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Appeals  and  Writs  of  Error  presented 

*    during  the  Session  .84 

Causes  heard,  Lord  Chancellor  Eldon 

presiding  .  .39 

Days  Lord  Chancellor  Eldon  presided    .      60 

1822. 

Causes  remaining  at  the  commencement 

of  the  Session 
Abated  under  compromise,  &c. 


181 
31 

160 

94 

51 
52 


Appeals  and  Writs  of  Error  presented 

during  the  Session 
Causes  heard,  the  Lord  Chancellor  Eldon 

presiding 
Days  the  Lord  Chancellor  Eldon  presided 

1823. 

Causes  at  the  commencement  of  the  Ses- 
sion .  .      180 
Abated  under  compromises,  &c.  .      35 


145 

84 


Appeals  and  Writs  of  Error  presented 

during  the  Session 
Causes  heard,  the  Lord  Chancellor  Eldon 

presiding  .  .  .32 

Days  the  Lord  Chancellor  Eldon  presided      58 

*#+  During  these  four  years,  it  appears  that 
no  other  Speaker  presided. 

1824. 

Causes  remaining  at  the  commencement 

of  the  Session 
Abated  under  compromise,  &c. 


Appeals  and  Writs  of  Error  presented 

(faring  the  Session 
Causes  beanl,  the  Lord  Chancellor  Eldon 

presiding 
Days  the  Lord  Chancellor  Eldon  presided 
Causes  heard,  the  Lord  Speaker  Gifford 


presiding 
Days  the  Lord 


Speaker  Giffbrd  presided 

1826—7. 


Appeals  and  Writs  of  Error  presented 

during  the  Session 
Causes  heard,  the  Lord  Chancellor  Eldon 

presiding    . 
Days  the  Lord  Chancellor  Eldon  presided 
Causes  heard,  the  Lord  Speaker  Gifford 

presiding 
Days  the  Lord  Speaker  Giffbrd  presided 

1825. 

Causes  remaining  at  the  commencement 

of  the  Session 
The  non-effective  causes  were  struck 
out  of  the  list 
Appeals  and  Writs  of  Error  presented 

during  the  Session 
Causes  heard,  the  Lord  Chancellor  Eldon 

presiding 
Days  the  Lord  Chancellor  Eldon  presided 
Causes  heard,  the  Lord  Speaker  Gifford 

presiding 
Days  .the  Lord  Speaker  Gifford  presided 

1826. 

Causes  remaining  at  the  commencement 

of  the  Session 
Abated  under  compromise,  &c. 


212 
37 

U5 

63 

41 
44 

50 
40 


143 


75 

35 
46 

55 
46 


Causes  remaining  at  the  commencement 

of  the  Session 
Abated  under  compromise,  Ac. 


Appeals  and  Writs  of  Error  presented 

.  during  the  Session 
Causes  heard,  the  Lord  Chancellor 
.    Eldon  presiding  25 

Causes  heard,  the  Lord  Chancellor 

.  Lyndhursi  presiding 


75 
3 

12 


Days- Lord  Chancellor  Eldon  pre- 
sided 

Days  Lord  Chancellor  Lyndhursi 
presided 

Causes  heard,  the  Lord  Speaker 
(Lord  Chief  Bamn)  presiding 

Causes  heard,  the  Lord  Speaker 
(Master  of  the  Rolls)  presiding 

Days    the   Lord    Speaker    (Lard 

Chief  Boron)  vreaided 
Days  the  Lord  Speaker  (Master  of 

the  Rolls)  presided 


34 
12 

8 
9 

6 
6 


1828. 

Causes  at  the  commencement  of  the  Ses- 
sion .  ... 
Abated  under  compromise,  &c. 


Appeals  and  Writs  of  Error,  presented 
during  die  Session 

Causes  heard,  the  Lord  Chancellor  Lynd- 
hurst  presiding     . 

Days  Lord  Chancellor  Lyndhursi  pre- 
sided 

1829. 

Causes  remaining  at  the  commencement 

of  the  Session 
Abated  under  compromise,  &c. 


Appeals  and  Writs  of  Error  presented 
during  the  Session 

Causes  heard,  the  Lord  Chancellor  Lynd- 
hurst  presiding     . 

Days  the  Lord  Chancellor  Lyndhurst  pre- 
sided 

Causes  heard,  the  Lord  Speaker 
(Manner*)  presiding  1 

Causes  heard,  the  Lord  Speaker 
(Tenterden)  presiding         »  1 


60 

50 
50 

4 
1 


63 
3 

60 

86 


12 
37 


46 


17 


12 


79 
5 

74 

81 

44 

65 

82 
10 

52 
26 
33 
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Days  the  Lord  Speaker  {Tenterden) 

presided 

1830. 
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2 
1 


Causes  at  the  commencement  of  the  Ses- 
sion      .... 
Abated  under  compromise,  &c. 


Appeals  and  Writs  of  Error  presented 
during  the  Session 

Causes  heard,  the  Lord  Chancellor  Lynd- 
hurst presiding     . 

Days  the  Lord  Chancellor-L^ntMarf/ pre- 
sided   .... 

Causes  heard,  the  Lord  Speaker  {Wyn- 
ford)  presiding     . 

Days  the  Lord  Speaker  {Wynford)  pre- 
sided   .... 

1830—31. 

Causes  at  the  commencement  of  the  Ses- 
sion     .... 
Abated  under  compromise,  &c. 


Appeals  and  Writs  of  Error  presented 

during  the  Session 
Causes"  heard,    the    Lord    Chancellor 

(Brougham)  presiding 
Days  Lord  Chancellor  Brougham  pre- 
sided 
Causes  heard,  the  Lord  Speaker 

{Wynford)  presiding  11 

Causes  heard,  the  Lord  Speaker 

{Lord  Chief  Baron)  presiding  2 

Causes   heard,  the  Lord  Speaker 

{Lyndhurst)  presiding  .  2 

Causes  heard,  the  Lord  Speaker 

{Tenterden)  presiding  7 

Days  the  Lord  Speaker  {Wynford) 
,    presided  •  12 

Days   the    Lord    Speaker    {Lord 
.     Chief  Baron)  presided  .  3 

Days  the  Lord  Speaker  {Lyndhurst) 
.    presided  .  .  1 

Days  the  Lord  Speaker  (  Tenterden) 
presided  .  7 

1831. 

Causes  at  the  commencement  of  the  Ses- 
sion      .  .  .  : 
Abated  under  compromise,  &c 

* 

Appeals  and  Writs  of  Error  presented 

during  the  Session 
Causes  heard,    the     Lord     Chancellor 

{Brougham)  presiding 
Days  the  Lord  Chancellor  {Brougham) 

presided-  . 


105 
10 

95 

81 

49 

50 

9 

10 


94 
10 

84 

49 

35 

30 


22 


23 


74 
9 

65 

41 

35 

43 


Causes  heard,  the  Lord  Speaker  {EUkn) 

presiding 
Days  the  Lord  Speaker  {Eldan)  presided 

1831—32. 

Causes  at  the  commencement  of  the  Ses- 
sion     . 
Abated  under  compromise,  &c. 

Appeals  and  Writs  of  Error  presented 
during  the  Session 

Causes    heard,    the    Lord .  Chancellor 
-  {Brougham)  presiding 

Days  Lord  Chancellor  Brougham  pre- 
sided   . 

Causes  heard,  the  Lord  Speaker 
{Tenterden)  presiding 

Causes  heard,  the  Lord  Speaker 
{Wynford)  presiding 


6 
5 


Days  the  Lord  Speaker  {Tenterden) 

presided 
Days  the  Lord  Speaker  {Wynford) 

presided 

1833. 


6 
6 


Causes  at  the  commencement  of  the  Ses- 
sion     . 
Abated  under  compromise,  &c. 

Appeals  and  Writs  of  Error  presented 
during  the  Session 

Causes  heard,  the   Lord   Chancellor 
{Brougham)  presiding 

Days  Lord  Chancellor  Brougham  pre- 
sided 

Causes  heard,  the  Lord  Speaker 
{Wynford)  presiding 

Causes  heard,  the  Lord  Speaker 
{Lyndhurst)  presiding 

Days  the  Lord  Speaker  {Wynford) 

presided 
DayB  the  Lord  Speaker  {Lyndhurst) 

presided 

1834, 


5 
1 

5 

2 


Causes  remaining  at  the  commencement 

of  the  Session      . 
Abated  under  compromise,  &c. 

Appeals  and  Writs  of  Error .  presented 
during  the  Session  (to  18th  March,  in- 
clusive) 


2 


GO 
9 

51 

79 
24 
39 


11 


12 


76 
9 

"67 
71 
33 
44 


£4 
9 
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BANKRUPTS'  ESTATES. 

The  following  is  the  result  of  the  Return 
made  to  Parliament,  of  the  Gash  and  Securities 
standing  in  the  name  of  the  Accountant  Ge- 
neral of  the  Court  of  Chancery,  in  respect  of 
Bankrupts'  Estates,  from  Jan.  1832  to  Jan. 
1834 ;  and  of  the  sums  carried  to  the  Dividend 
Account  of  Bankrupts*  Estates : 

£.      $.  d. 

1833,  Dec.  31. 
Total  of  Cash  and  Securities        665,646  1 1  3 
Amount  of  Sums 

carried  over  to 

the  Dividend 

Account  for 

1833  .    243,100    3  4 

For  1834  .   396,187  15  5 


From  which  it  appears  that 
there  remains  unappropri- 
ated   . 


639,287  18  9 


26,358  12  6 


LIST  OF  NEW  PUBLICATIONS. 


Woodfall's  Practical  Treatise  on  the  Law  of 
Landlord  and  Tenant,  with  a  full  Collection 
of  Precedents.  Second  Edition,  by  S.  B. 
Harrison,  Esq.     1/.  111.  Sd.  boards. 

The  Rules  of  Court,  from  the  Passing  of  the 
Uniformity  of  Process  Act  to  the  present  time, 
with  Notes  and  Forms.  By  C.  F.  F.  Words- 
worth, Esq.    5«.  boards. 

A  Practical  Treatise  on  Bills  of  Exchange, 
&c,  with  Forms  of  Affidavits,  and  an  Appen- 
dix of  all  the  Statutes  and  Cases  in  full,  from 
the  earliest  period  to  the  present  time.  By  J. 
Chitty,  Esq.    2  Vols.    21.  12*.  Gd.  boards. 

Reports  of  Cases  argued  and  determined  in 
the  Courts  of  Exchequer  and  Exchequer  Cham- 
ber. By  C.  Crompton  and  R.  Meeson,  Esqrs. 
Vol.  I.  Part  V.  Trinity  Term,  3  W.  4.     1$.  6V. 

Reports  of  Cases  argued  and  determined  in 
the  High  Court  of  Chancery  during  the  Time 
of  Lord  Chancellor  Brougham,  and  Sir  John 
Leach,  Master  of  the  Rous.  By  J.  W.  Mylne 
and  B.  Keen,  Esqrs.    Part  I.  1832—3.      12*. 

Reports  of  Cases  argued  and  determined  in 
the  Court  of  King's  Bench,  in  Michaelmas 
Term,  4  W.  4.  By  J.  Nevile  and  W.  M.  Man- 
ning,  Esqrs.    Vol.  II.  Part  III.     7*.  6rf. 


PREPARING  FOR  PUBLICATION. 


lution  of  1688,  to  the  Special  Commission  in 
1831.  Reviewed  and  Illustrated  by  W.  Chas. 
Townsend,  Esq.,  A.  M.,  Recorder  of  Maccles- 
field.. 

An  Appendix  to  Bythewood's  Conveyanc- 
ing by  Messrs.  Parken  and-  Stewart,  shewing 
the  Alterations  effected  by  the  recent  Acts, 
with  the  Precedents  rendered  necessary  by 
them.     By  James  Stewart,  Esq. 


BANKRUPTCIES  SUPERSEDED. 


From  Feb.  18,  to  Mar.  18,  1834,  both  inclusive. 

Cowell,  Gerard,  Salford,  Lancaster,  Cotton  Spinner. 
Mulliner,  Joseph,  Northampton,  Coarh  maker. 
Matthie.Wm.  Glen,  Liverpool,  Merchant 
Stokes,  Tho.  Cradley,  Worcester.  Druggist  k  Grocer. 
Whiteside,  John,  Whitehaven,  Cumberland,  Merchant. 


BANKRUPTS. 
From  Feb.  18,  to  Mar.  18, 1634,  both  inclusive. 


State  Trials  ;  or,  A  Collection  of  the  most 
interesting  Trials,  from  the  sera  of  the  Revo- 


Asbenden,  Edward,  and  Tho.  Cooper  Baker,  Sittingbourne, 
Kent,  Brick  Makers.  Belcher,  Off.  Ass.  j  Marsou  k  Co., 
Church  Row,  Newington. 

Atkinson,  Rich.,  Huddersfield,  York,  Woollen  Cloth  Manu- 
facturer &  Merchant.  VanSandau,  Old  Jewry;  Jacomb 
k  Co.,  Huddersfield. 

Allen,  Sam.,  sen.,  Birmingham,  Hotel  Keeper.  fVhitehouse, 
Castle  Street,  Holborn  >  Rowlinsom  or,  Mole,  Birming- 
ham. 

Brightwen,  Isaac,  South  Place,  Finsbury,  and  Providence 
Row,  Worship  Street,  Veterinary  Surgeon,  and  Cabrio- 
let Propiietor.    Lewis,  Ely  Place. 

Buckell,  Tho*  Newport,  Isle  of  Wight,  Surgeon,  &c.  Grif- 
fiths k  Son,  South  Square,  Gray**  Inn,  k  Newport. 

Benson,  Tho.,  Bishop-Weannouth,  Durham.  Grocer.  Mil- 
Irr,  Furnival's  1  nn ;   Davison,  Bishop- Wearmouth. 

Braddock,  Jennet.  Chestergate,  Macclesfield,  Chester.  Hat" 
ter.    Browne  flc  Co.,  Macclesfield  ;  Woolmer,  Staple  Inn. 

BaiUy,  Wm.  Willis,  Quarndon,  Derby,  Commission  Agent. 
Dtwes  k  Co.,  Ashby-de-la-Zouch  j  Austin  k  Co.,  Ray- 
mond Buildings,  Gray*s  Inn. 

Betts.  Geo.,  Chailea  Street,  Grosvenor  Square,  Upholsterer. 
Crocker  k  Co.,  King's  Arms  Yard.  Coleman  Street | 
IVhAtmore,  Off.  Ass. 

Bird,  Wm.,  Fare  bam,  Southampton,  Builder.  Spain,  Fare- 
ham  ;  Brigrs,  Lincoln's  Inn  Fields. 

Burrows,  Jonathan,  Holme  Pierrepolnt,  Nottingham,  Victu- 
aller, Saddler,  kc.  Payne  k  Co.,  Nottingham  \  Messrs. 
Taylor,  Featherstone  Buildings,  Holborn. 

Clarke,  Peter,  Kingston-upon-Hull,  Merchant.  kc.  Hick* 
it  Co.,  Gray's  Inn  Square  i  Holder  St  Co.,  Hull. 

Cawthron,  James,  Bolingbroke  Row,  Walworth,  Oil  and  Co- 
lourman.  Gibson,  Off.  Ass.  j  Turner  it  Son,  Feicy  Street, 
Bedford  Square. 

Cooke,  Francis,  Kidderminster,  Worcester.  Carpet  Manu- 
facturer. Dangerfield,  Lincoln's  Inn  Fields;  Brinton, 
Kidderminster. 

Corbett,  John  Fletcher,  Worcester,  Coal  Merchant.  Raynes, 
Norfolk  Street,  Strand ;  Wilson,  Worcester. 

Connell,  Thomas,  otherwise  Thomas  Perks  Connell.  John's 
Mews,  Little  James  Stieet,  Bedford  Row,  Coach  Maker 
k  Coach  Painter.  Groom,  Off.  Ass. ;  Smith,  King/s  Anna 
Yard,  Coleman  Street  j  and  Fearless*  East  Gnnstead, 
Sussex. 

Christopherson.  Charles,  Brighton,  Printer.  Bennett,  Brigh- 
ton; Daz  k  Bicknell,  Lincoln's  Inn  Fields. 

Connorton,  John  Meredith,  Shad  Thames,  Southwark,  Mast 
k  Block  Maker.  Edwards,  Off.  Ass.  j  QuaUett  k  Co., 
Prospect  Row,  Bermondsey. 

Collier,  Tho.,  Holywell,  Flint,  Hatter.  Merrick  k  Co.,  Red 
Lion  Square  ;  OldJield,jun.,  Pendre. 

Coupland,  Charles,  Leek,  Stafford,'  Money  Scrivener.  John- 
son k  Weatherall,  Temple:  Condlyffe,  Leek. 

Clark,  Hob.,  High  Holborn,  WooIlenJJra 
sing  Lane,  Broad  Street. 

Critch field,  Sam.,  Norwich,  Haberdasher.  Rackhamk  Co^ 
Norwich }  Ling  k  Co.,  Bloomsbury  Square. 

Drewe,  Hen.  Gregory,  Swansea,  Glamorgan,  Coal  Merchant* 
*  Goren  k  Co*  Orchard  Street,  Portman  Square. 


)raper.     Turner,  Ba- 


464 


Bankrupt $. 


'"*. 


PBf  nj.,  HuddersAeld,  York,  lunkAtptr.    AfUne  4  Co., 
empTe ;  Wkiuhmd  k  Co.,  Huoaerancld;  Croosisy  k  Co„ 
Manchester. 

Ely,  The,  Mark  Lane,  Commission  Agent  and  Corn  Dealer. 
Green.  Off.  Am.  ;  M*Leod  k  Co,  London  Street,  Fen- 
church  Street. 

Fox,  Chorles,  Manchester*  Artist's  Colounnan.  Bower, 
Chancery  Lane  j  Owen  As  GUI,  Manchester. 

Fletcher,  Jasper,  and  Geo.  Fred.  PattUon,  Manchester,  Ho- 
siers As  Glovers.  Jolunom  k  WeatkrraU,  Temple  ;  Bag- 
show,  Manchester. 

Farmer,  John,  Putney,  Surrey,  Chymlst.  Kitchener,  On". 
Ass.  |  Whiting,  Loadoo-Bridge-Foot. 

Fuller,  Henry,  St.  Matthew's  Mace,  London  Road.  Surgeon. 
£<<  wards,  Off  Ass.;  Mag,  Princes  Street,  Spltal  Fields. 

Grimsdale,  Henry,  High  Wycombe,  Berks,  [Bucks]  Inn- 
keeper. Edwards,  Off.  Ass.  |  Hiidiuk,  Calthorp  Street, 
Guilford  Street. 

Greenwood,  Wm.,  Farringdon  Street,  Linen  Draper.  IAojd, 
Crown  Court,  Cheapside  t  Gtosem,  Off.  Am. 

Garner,  Stanley,  Liscard,  Wallasey,  Chester,  Innkeeper. 
Norru  As  Co.,  Great  Ormond  Street  j  Toniaue,  Liverpool. 

Hanson,  Lndvie  Peter  Christian,  Clink  8treet,  Southwark ; 
and  the  Albany  Road,  Camberwell,  Surrey,  Coal  Mer- 
chant. Hag  ward,  Palace  New  Bond,  Westminster  Bridget 
Clerk,  Oft.  Ass. 

Hay  ward,  James,  Queen  Ann  Street.  Portland  Place;  and 
Cumberland  Mews,  Cumberland  Terrace,  Regent's  Park, 
Builder.  Well*,  Percy  Street,  Rathbone  Puce  j  G#u- 
Asm,  Off  Ass. 

Heale,  Richard.  Mincing  Lane,  Wholesale  Grocer.  Backer, 
Off.  Ass.;  Holt  kGmrdomu 

Haynes,  Geo.,  Trinity  Street.  Borough,  Victualler.  Smith, 
Dorset  Street,  Salisbury  Square. 

Hone,  James,  Northampton,  Hatter.  Janrrison,  Birming- 
ham |  Newton,  South  Square,  Gray's  Inn. 

Henderson,  Tho.  Cosmo,  New  Bond  Street,  Dealer  In  Dres- 
sing Cases  and  Cutlery .  Messrs.  Lamgkaav*  Bartiett's 
Buildings,  Holborn ,  C'ark.Off.  Ass. 

Hemming.  Fred.  Herbert,  and  Tho.  Monk  house,  St.  Paul's 
Churchyard,  Lacemen.    Frg  As  Thorn,  Cheapside. 

Hcygate,  James,  Mansfield,  Nottingham,  Cotton  Spinner. 
PooU  k  Co.,   Gray's  Inn  »  Wolktkm.  Mansfield. 

Holt.  Rob.,  and  John  Given*,  Monk  Wearmouth,  Durham, 
Common  Brewers.  Megrim**  As  Co.,  King's  Koad,  Bed- 
lord  Row  i   Broekett  k  Co.,  Newcastle-upon-Tyne. 

Hardie,  David,  Manchester,  Merchant  As  Commission  Agent. 
Uodfcld  k  Co.,  Manchester}  Johneon  k  WoutkeraU, 
Temple. 

Howard,  John,  Rlpon,  York,  Scrivener.  Rowtinotm  k  Co., 
Southampton  Buildings,  Chancery  Lane;  Wye**,  Ripun. 

Jenson,  Tho.,  Coventry,  urugglsu  sic.  F»$ouk  Both,  Loth- 
bury  {  Career  At  Co.,  Coventry 

Jones,  Tho.,  Birmingham,  Collar  Maker.  Norton  4  Caaofsa, 
Gray's  Inn  Square  j  kukmds,  Birmingham. 

Jay,  James,  Weloeck Street.  Cavendisu  »quare.  Upholsterer. 
Bailee,  Berners  Street,  Oxford  Street  ;  Tareaaud.  Off.  Ass, 

Jacobs,  Henry  and  Lewis,  Mansell  streeu  Goodman's  Fields, 
Glass  Dealers.  Abbott,  Off.  Ass.  ;  IMtgd,  Crown  Court, 
Cheapside. 

Jones,  John,  liasnewydd,  Carmarthen,  Cattle  Salesman. 
Crowdar  As  MagnarU,  Mansion  House  Place  j  Jones  as  Co., 
Carmarthen. 

Kent,  Wm.,  Mymooth,  Brewer*  Brooking  k  Smrr,  Lom- 
bard Street  j  KeUg,  Plymouth ;  or,  Biworthg,  Devon- 
port. 

Kenning,  Tho.,  Birmingham,  Flre-lrons  k  Matchet  Manu- 
facturer. Woodrooffe  at  Co.,  New  Square,  Lincoln's  Inn ; 
Mote,  Birmingham. 

Keep.  John,  and  Joseph,  Nottingham,  Grocers,  etc.  Messrs. 
Tmglor,  Featherstone  Buildings  j  Hopktnton,  Jan.,  Not- 
tingham. 

Kidder,  John,  Strand,  Silversmith  and  Jeweller.  Croobg, 
King  Street,  Cheapside  i  Tareeeno*  Off.  Am. 

Keay,  Wm..  Birmingham,  Victualler.  Clarke  k  Medcntf, 
Lincoln's  Inn  Fields)  Colawre,  Birmingliam. 

Knowles,  fidw..  Barking,  Eases,  Grocer,  sic.  Ore/tea,  King's 
Arms  Yard,  Coleman  Street. 

Lowe.  Peter,  Upton,  Chester,  Merchant.  JKey  As  Co.,  Man- 
chester. 

Lemon,  John  Henry,  New  Street,  Whiteshapel,  Millwright. 
Edward*,  Off.  Ass.)  Smuk,  New  Budge  Street,  Black- 
friars. 

Lewis,  William  John,  Trosymarian,  Anglesey,  Merchant. 
William*,  Carnarvon )  Wulwuiry  at  Co.,  Chancery  Lane. 

Liaton,  Rich  ,  Laystall  Street,  Holborn,  Victualler.  AttUer 
k  Co.,  Bedford  Row  )  Whumore,  Off.  Ass. 

Meanley,  Richard,  Great  Barr,  4ldridge,  Stafford,  Farmer. 
A— tea  as  Hobiom,  Raymond  Buildings,  Gray's  Inn) 
//eyes  k  Co.,  Hales-Owen. 

Moore,  Rich.,  Bath.  Linen  Draper.  Groon,  Off.  Ass.  j  Bor* 
radaila  k  Co..  King's  Arms  Yard.  Coleman  Street. 

M'Conochie,  John  and  William.  Liverpool,  Stone  Masons, 
Builders,  Asc.  Norri*  k  Co.,  Great  Ormond  Street ; 
Touinun,  Liverpool. 

Mann,  Henry,  Beetles,  Suffolk,  Linen  Draper.  Newton, 
Nora-ich  j  Taylor  k  Co.,  Bedford  Row. 

Knttall,  John,  Birmingham,  Grocer,  Asc  Hindmank  k  Son, 
Crescent,  Jewin  8treet,  Ciipplegate ;  Grakumt,  Off.  Ass. 

Perdval,  Charles,  Wbitechapel  High  Street,  Oil  As  Colour- 
Man.    Wright*  Co.,  Tokenhouse  Yard. 

Perkins,  Henry,  Reading,  Berks,  Corn  and  Seed  Dealer. 
Clarke,  Reading}  Jfeimnand  Co.,  Great  James  Street, 
Bedford  Row. 


Pretcott,  James  Francis,  High  Street,  Maryleboue,  Painter. 
Asc    Bailee.  Berners  atreet )  Clark,  Off.  Ass. 

Payne,  Tho.,  Old  Quebec  Street,  Dealer  In  Horses.    Gisssa, 
Off.  Ass.  t  Robtmmm,  Orchard  Street,  Portman  Square, 
ry,  John,  Leeds,  York,  Hattet  As  Hosier.    GrjgJtko  k  Sou, 
South  Square,  Gray's  Inn  ;  Wood,  Leeds 

Pownall,  Bdw.,  Ipswich,  Suffolk.  Money  Scrivener.  Loses, 
Bury  St.  Edmonds  |  Eeeme,  f  ornlval's  Inn. 

Parr,  John,  Jenny  Hole,  Hartlebury.  Worcester,  Corn  Deal- 
er As  Maltster.  Mtchaei,  Red  Lion  Square)  Bird,  KM- 
derminster. 

Pares,  Louis,  Brightbehnetone,  Sussex,  Printseller,  lie. 
Atttee  k  Co*  or  M*Whtwnie,  Brighton;  Semton,  Gieat 
James  Street,  Bedford  Row. 

Parry,  Francis,  Brighton,  Tailor.  Edward*,  OAT.  Ass.;  Ar- 
cher, Featherstone  Buildings,  Holborn. 

Roberts,  Rob.,  Carmarthen,  Draper.  Crowder  As  Mofmvd, 
Mansion  Honse  Place  j  Jones  k  Co  ,  Carmarthen. 

Richmond,  Wm.,  Tynemouth,  Northumberland,  Ship  Own- 
er; Robm&om,  New  Inn;  Tm/ey,  Tynemouth. 

Romania,  John,  Gracechurch  Street,  Hosier.  Greea,  Oft 
Ass. )  Doncomhe,  Lyon's  Inn. 

Roberts,  George  Wintle,  Finch  Lane,  Merchant.  Grot*, 
Off.  Am.  i  Bowdeuk  Co.,  Aldermanbury. 

aUchardstin,  John,  and  Robert  Mansfield,   Brownlow  StreA, 
Holborn,  Tailors.        Groom,  Off.  Asa.  j  Baslejr, 
Street,  Oxford  Street. 

Shaw,  Rob.,  Lyme  [Lynn]  Regis,  Norfolk,  Corn 
Green,  Off.  Am. ;  Leans,  Crutched  Frisra. 

Shaw.  Tho.,  Charbworth,  Glossop,  Derby,  Cotton  i 

Rtekmrd*  As  Co.,  Lincoln's  Inn  Fields )    Higgintiuum  k 
Co.,  Ashton-onder-Lyne. 

Stocker,  Geo.,  High  Street,  Whitechapet,  Grocer,  Asc  Ab- 
bott, Off.  Ass. ;  AUmghtnm,  Hat  too  Garden. 

Samuel,  Moses.  Liverpool,  Merchant.  ThpAmnes  Son,  Li- 
verpool x  Adlingtoo  k  Co.,  Bedford  Row. 

Sambell,  Philip,  Truro,  Cornwall,  Timber  Merchant.  learn 
As  Co.,  Devonport  $  Afaeinsoa  As  Smmden,  Temple. 

Slllito  Aaron,  Macclesfield  Street,  Qty  Road.  Wharftnger. 
Gibom,  Off.  Ass.;    Tnraer  As  Son,  Percy  Street,  Bedford 
Square. 

Swales,  William,  Great  Portland  Street,  Oxford  Street,  Silk 
Mercer.    Jesses,  Buckiershury. 

Smith,  John,  Sun-  Tavern- Fields,  nhadwell,  Hosier.  rTsctat, 
Temple  j  Tesommud,  Off.  Ass. 

Shaw,  Thomas,  and  Benj  •  Wild.  Charlesworth,  Derby,  Cotton 
Spinners.  Jommmm  k  WoniktroU,  Temple)  Ssieas, 
Manchester. 

Staniforth,  Henry,  Kingston-npon-Hnll,  Merchant.  Afwe- 
dith  k  Co.,  Lincoln^  Inn)  fWatteau,  Hull. 

Tapley,  John,  jnn.,  Torr.  Devon,  Woollen  Draper.  Means. 
Berkeiejf,  •  incoln's  Inn)  JlasA, Trowbridge 

Taylor,  Tho.,  Cowle),  Oxford,  Baker.  Rukrs—,  Oxford; 
MtUer.  Ely  Place,  Holborn. 

Twells,  John  Tho.,  Tamworth,  Staflord,  Draper.  Permr,  St. 
Paul's  Churchyard 

Todd.  Robeit,  Liverpool.  Merchant.  Afasscy,  Liverpool; 
Adttngton  As  Co.,  ttedfurd  Row. 

Turner,  Wm.  Rob  ,  Great  Doror  Rend,  Newin^ton,  Snney, 
Carver  As  Gilder.  Bkkmrdmm,  Ironmonger  Lane,  Cheap- 
side  i   Omasa,  Off.  Am. 

Tanner,  Thompson  Alfred,  Howtord  Buildings,  Fencharck 
Street,  Bill  Biokei,  Scritener,  Asc.  Gtera,  Oft  Ass.; 
Itove«,i>erieants  Inn,  Fleet  Strtet. 

Thomat,  Benj.,  Narberth,  Pembroke,  Merchant.  Poafsss 
As  Co.,  Brecon  \  Cruwdernnd  Co.,  Mansion  House  Pfiftcr. 

Upton,  Geo.,  Boroughbridge.  York,  scrivener.  Leotr,  Oaf* 
Inn  >quare)  AnHermto,  York. 

Vaudrey,  Alice,  Manchester,  Rectiner.  Diiiima  As  Ou, 
Manchester)  IfWosafey  ox  Co.,  Chancery  Lane. 

Waring,  Tho.,  Little  Windmill  Street,  Golden  Square,  Boil- 
der.  Smith  k  Co.,  Southampton  Street,  Bloooubuiy 
Square. 

Wigan,  James,  Bristol,  Scrivener.  Jmre  As  Co,  Bristol; 
Bridges  As  Cj.,  Red  Lion  fcquare. 

Watson.  John,  jnn.,  Park. Gate- Works,  near  Rotnerhsa, 
York,  Iron  as  Tin  Plate  Manufacturer.  Jlaynos<  Saef- 
fleld )  Bigg.  Southampton  buildings.  Chancery  Lsue. 

Whalley,  Joseph,  Lockwood,  York.  Grocer  As  Draper.  Urn, 
Gray's  Inn  Square ;  Jferaw,  Hnddersfield. 

Willins.  John,  Warwick,  Broker.  Bmrburo  k  Co*  W«. 
wick  k  Leamington  j  Af'^r.drR  Cos,  Red  LfoaSansie. 

White,  John,  and  George,  Kentish  Town,  Conch  Proniieton. 
Howell,  Hatton  Garden  j  Canon,  Off.  Ass. 

Watu,  Geo.  Powell,  Bath,  and  Bathampton.  Somerset,  Mo- 
ney Scrivener.  WiUmwukBotktU,  Lincoln's  Inn  Fklm; 
Groves,  Bath. 

Wilde,  Bdw.,  Royton,  Prestwich  cum  Oldham,  Lancaster, 
Cotton  Spinner.  Brwcktmboro,  Manchester;  Joaassah 
rVentheruU,  Temple 

Walker,  Benj.  King,  Longroyd-Bridge,  Hnddersfield,  Gro- 
cer.   Lexer,  Gray's  Inn  square  i  Barker,  HuddersfieM. 

Wilson,  Tho.,  Manchester,  Joiner  As  Builder.  Afimr  As  Can 
Temple ;    Walker  k  Co*  Manchester. 

Warland,  llio.,  Steward  Street,  Spltalfielda,  Silk  Manufac- 
turer.   Messrs  Borjoot,  Temple;  Whitmore,Og.  Ass. 

Wright,  Tho,,  Northallerton,  York,  Victualler.  HoU.  «- 
sAop  As  Co*  Great  James  Street,  Bedford  Row  j  /first, 
Northallerton. 

Wight,  Harrop,  Sunderland  near  the  Sea,  Durham,  Grocer. 
Miller,  Furnival's  Inn;  Dooieoo,  Bishop  Wearmouth. 

Watkeys,  David,  Swansea,  Glamorgan.  Dealer. 
Gray*s  Inn  Square ;  Perkiaa,  Brtttol. 
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Quod  magis  ad  nos 


Pertinct,  et  nescire  malum  est,  agitamus. 


flORAT. 


THE  PRESENT  STATE  OF  LAW 
REFORM. 


Wk  have  from  time  to  time,  during  the 
progress  of  our  publication,  endeavoured  to 
shew  the  actual  state  of  Law  Reform ;  and 
we  now  propose  to  consider  what  has  been 
done  in  the  present  Session,  and  to  see 
what  is  likely  to  be  done  when  Parliament 
meets  again. 

We  hear  already  from  all  quarters  that 
this  is  to  be  a  short  Session ;  that  so  much 
was  done  last  year,  in  every  way,  that  little 
is  to  be  even  attempted  in  this;  and  we 
hope  sincerely  that  this  may  be  the  case,  so 
far  as  the  Law  is  concerned.  We  have  no 
hesitation  in  saying,  that  we  should  pause 
before  any  other  important  alteration  be 
made;  that  we  should  try  the  effect  of 
what  has  already  been  done.  We  have 
been  ever  friendly  to  all  considerate  reforms 
in  our  profession ;  but  we  know  that  some 
of  their  best  friends  are  beginning  to  think 
that  we  have  of  late  been  going  too  fast  on 
all  sides.  This  appears  to  us,  therefore, 
the  time  when  we  should  stop  in  our 
career,  and  look  backwards  instead  of  for- 
wards. 

At  present,  next  to  nothing  has  been 
done  in  either  House.  In  the  Lords,  the 
Chancellor  has  contented  himself  with  an- 
swering an  attack  made  on  him  in  a  news- 
paper (at  which,  probably,  every  professional 
man  who  read  it  only  smiled,)  and  bringing 
in  a  bill  relative  to  the  criminal  administra- 
tion of  justice  in  Middlesex.  It  may  be 
supposed,  however,  as  he  has  called  up 
the  Chief  Justice  to  his  assistance,  that  he 
meditates  some  measures  which  demand  the 
help  of  another  JLaw  Lord ;  and  it  must  be 
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admitted  that  such  opponents  as  Lord  Lynd- 
hurst  and  Lord  Wynford  could  hardly  be 
withstood  by  a  single  arm.  If  we  might 
express  a  hope  on  the  subject  of  the  ru- 
moured projects,  we  would  wish  that  at  any 
rate  the  plan  for  depriving  the  Court  of 
Chancery  of  the  assistance  of  the  Lord 
Chancellor,  and  confining  his  Lordsbtp  to 
the  House  of  Lords,  should  this  year  be 
abandoned. 

In  the  House  of  Commons,  the  law  busi- 
ness has  been  in  a  singular  and  unlooked-for 
state.  The  late  Attorney  General  is  in  the 
House,  but  is  out  of  office;  the  existing 
Attorney  General  is  in  office,  but  out  of  the 
House.  Of  course  ail  his  own  bills  must  be 
suspended  until  his  return,  and  when  that 
is  to  take  place  no  one  at  present  can  tell. 

Of  the  measures  actually  brought  in  we 
have  week  after  week  printed  a  formidable 
list.  There  has,  however,  been  no  debate 
of  importance  on  any  of  them.  Lord  Wyn- 
ford has  introduced  a  bill  for  rendering 
English  and  Irish  Judgments  more  available, 
the  effect  of  which  has  been  already  con- 
sidered.* The  General  Registry  Bill6  has . 
been  again  brought  forward  by  Mr.  Broug- 
ham ;  but  as  we  supposed,  has  not  been  as 
yet  discussed.  We  have  no  expectation 
that  it  will  pass  even  the  House  of  Com- 
mons ;  nor  do  we  anticipate  a  better  fate 
for  the  County  Register  Bill,  which  has  been 
brought  in  by  Mr.  Caley. 

The  Imprisonment  for  Debt  Bill,  we  pre- 
sume, will  be  pushed  forward  by  the  Attor- 
ney General  when  he  regains  the  oppor- 


*  In  an  analysis  of  the  bill,  ant},  p.  408 ; 
and  observations,  p.  456. 
*>  See  and,  436. 
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tunity  of  doing  so,  although  we  could  wish 
that  this  also  was  postponed. 

The  bill  for  the  General  Registration  of 
Births,  Marriages,  and  Deaths,  also  brought 
in  by  Mr.  Brougham,  is  a  useful  measure, 
which  we  suppose  will  pass  this  Session. 

Several  measures  relating  to  the  Criminal 
Law  have  also  been  introduced,  or  rather 
renewed,  none  of  them  of  very  great  import- 
ance, but  all  tending  to  forward  a  new 
system,  which  has,  perhaps,  been  already 
carried  too  far.  Until  some  effectual  se- 
condary punishment  has  been  established, 
we  certainly  are  opposed  to  the  alteration  of 
any  part  of  the  present  procedure  for  the  con- 
viction and  punishment  of  criminals.  We 
know  there  is  a  school  of  maudlin  politi- 
cians, with  whom  the  assumed  severity  of 
our  penal  code  is  a  perpetual  subject  of 
complaint;  but  whatever  disfavor  we  may 
gain  from  them,  we  are  well  satisfied  that 
all  practical  men  have  agreed  that  no  other 
step  should  be  taken  until  we  hiwotiw  hini 
the  late  changes  will  work. 

The  Committee  appointed  to  consider  the 
Law  of  Libel,  will  probably  make  its  report 
in  time  to  have  their  recommendations,  if  ap- 
proved, passed  into  a  law. 

To  all  thinking  men  it  must  be  obvious, 
that  changes  which  affect  one  important 
body  of  the  state,  must  also  affect  the  whole 
community.  We  have  many  opportunities 
of  knowing  the  actual  state  of  the  profession, 
and  we  are  justified  in  saying,  that  the 
effects  of  the  late  changes  are  already  much 
•  felt  to  its  prejudice,  and  to  the  consequent 
injury  of  the  public.  This  is  a  matter  for 
the  consideration  of  lawyers ;  but  it  is  also 
worthy  of  the  attention  of  their  clients. 
Law  may  be  an  evil,  but  it  is  one  that  must 
be  endured;  it  may  be  unpleasant  to  be 
obliged  to  ask  advice,  but  it  is  worse  not  to 
be  able  to  get  it  when  it  is  wanted  :  it  were 
well  to  do  without  defenders,  but  times  may 
come  when  they  may  be  required  and  can- 
not be  found :  the  battle  must  still  be 
fought,  but' the  champion  may  be  wanting. 

We  have  thus  glanced  at  the  principal 
projected  reforms.  We  repeat,  that  we 
should  pause  in  our  course.  >  Let  us  not  go 
too  fast.  The  state  of  the  profession  is  ano- 
malous. Its  chiefs  are  its  reformers ;  in  all 
other  bodies  they  form  the  resisting  body  : 
this  state  of  things  may  be  right,  but  it 
should  inspire  caution  :  the  whole  profes- 
sion of  the  law  may  be  irretrievably  broken 
up  in  the  attempt  to  reform  it.  Changes  of 
the  greatest  importance  have  already  been 
made  ;  let  them  be  followed  by  others  when 
the  first  have  had  time  to  work,  but  do  not 


let  us  be  precipitate.  We  believe  that  this 
is  becoming  the  general  feeling,  as  well  out 
of  as  in  the  profession.  It  is  indeed  absurd 
to  call  this  a  mere  professional  question ;  it 
is  a  question  for  public  consideration. 

Here,  then,  let  us  wait  awhile.  The 
Law  Commissions  are  now  about  to  close. 
We  shall  soon  have  before  us  all  the 
changes  which  those  expressly  chosen  to 
point  them  out  have  recommended.  A  ge- 
neral view  may  be  taken  :  we  need  not 
legislate  piece-meal,  or  in  haste.  We  are 
no  opponents  of  Law  Reform ;  but  let  time 
be  given  to  it.  Let  us  not  have  important 
measures,  the  effects  of  which  cannot  be 
foreseen,  hurried  through  Parliament  by 
twenty  commoners  and  five  or  six  peers. 
Enough  surely  has  already  been  done  to 
satisfy  the  most  prurient  appetite  far 
change.  Let  us  suspend  oar  exertion* 
until  the  heakay  an*  natural  feeling  rt- 

tUOMU- 


PRECEDENCE    OF    THE    ENGLISH 
AND  SCOTCH  BAR. 


We  are  desirous  of  recording  the  following 
conversation,  which  took  place  in  the  House 
of  Lords,  although  it  will  be  seen  it  dots 
not  settle  the  point.  We  confess  we  in- 
cline to  the  precedency  of  the  Attorney 
General  of  England. 

On    counsel    for    the    appellant  bein* 
heard,  and  those  for  the  respondent  bein^ 
called,  the  Lord  Advocate,  who  was  counsel 
for  the  respondents  with  the  Attorney  Ge- 
neral, said,  that  before  proceeding  to  argue 
the  case,  he  begged  to  submit  a  point  of 
precedence  to  their  Lordships,  which  was* 
whether  he  or  his  learned  friend  the  Attor- 
ney General  for  England,  was  entitled,  to 
precedence  at  the  bar. 

The  Attorney  General.  —  As  to  mysejJ 
personally,  it  is  a  matter  of  indifference  | 
but  holding  the  high  office  I  do,  I  wnanoj 
sacrifice  any  of  its  dignities.  It  has  alwara 
been  supposed  that  the  Attorney  Genera] 
was  entitled  to  the  precedence. 

The  Lord  Chancellor. — The  question 
precedence  was  argued  when  I  practised  a 
the  bar,  some  years  since,  when  it  was  set 
tied,  I  believe,  by  general  consent  of  tlj 
Courts  of  Law,  that  the  King's  Advocai 
was  entitled  to  lead  the  Attorney  Gez*en 
and  the  whole  bar.  1 

The  Attorney  General.  —  After  that  <lJ 
cision,  the  question  was  mooted,  whetli^ 
or  not  the  King's  Attorney  General  ws^s    J 
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was  not  entitled  to  lead  the  King's  most 
ancient  Serjeant. 

The  Lord  Chancellor. — Yes;  I  remem- 
ber a  celebrated  case,  in  this  House,  when 
the  Attorney  General  led  the  King's  Ad- 
vocate. 

Dr.  Lushington. — Then  that  must  have 
been  matter  of  accommodation,  and  could 
only  have  been  done  under  protest. 

The  Lord  Chancellor. — There  can  be 
no  doubt  that  the  Lord  Advocate  takes  pre- 
cedence of  the  Solicitor  General ;  the  only 
doubt  is  as  to  the  Attorney  General.  I 
think  the  best  way  would  be  to  arrange  it 
between  yourselves  on  the  present  occasion 
as  to  who  should  take  the  lead ;  in  the  mean 
time  each  protesting  against  the  other  as  to 
precedence. 

The  Lord  Advocate.  — The  question  is 
one  of  very  great  importance  -,  and  as  I 
have  just  satd,  I  am.  not  prepared  to  answer 
it  now ;  but  I  held*  the  Lord  Advocate  is 
the  highest  law  officer  in  the  country.  No 
one  is  on  a  level  with  him.  His  superiority 
to  all  others  is  acknowledged  in  the  King's 
Commission,  and  in  all  Courts  of  Review. 

The  Lord  Chancellor's  suggestion  was 
then  adopted;  and  the  Attorney  General 
gave  way  to  the  Lord  Advocate,  who  opened 
the  case  of  the  respondent,  and  was  followed 
by  the  Attorney  General. 

Turner  v.  Ballandene  or  M'llwhanel, 
House  of  Lords,  March  29, 1834. 


fM»v/ 


USAGES  OF  THE  PROFESSION. 


COVENANT  TO.  PRODUCE  DEEDS. — C0ST8. 

>n  the  sale  of  a  freehold  estate,  by  auction, 
we  of  the  conditions  was,  that  the  title  deeds 
uould  be  retained  by  the  vendor  until  all  the 
>ts  to  which  they  related  should  be  sold ;  and, 
rhen  all  the  lots  should  have  been  disposed  of, 
le  deeds  should  be  delivered  over  to  the  pur- 
baser  of  the  largest  lot  in  value,  upon  his  en- 
ding (if  required)  into  the  usual  covenant  for 
le  production  of  them  to  the  other  purcha- 
>ra  *  but  if  any  of  the  lots  remained  unsold, 
ie  vendors  should  enter  into  the  covenant, 
he  conditions  concluded  thus :— '•  All  deeds 
:  covenant  to  be  prepared  at  the  expense  of 
eparties  requiring  the  same  ** 
Tlie  largest  purchaser  in  value,  some  time 
ter  the  sale,  got  his  purchase  completed,  and 
e  title  deedi  delivered  to  him.  Subsequently, 
afta  of  deeds  of  covenant  were  at  various  pe- 
xis  sent,  by  different  solicitors  for  minor 
rchasen,  to  the  solicitor  of  the  largest  pur- 
aser,  for  perusal  on  his  behalf.  They  were 
nised,  and  the  schedules  were  compared 
id  the  tide  deeds  of  the  largest  purchaser, 
i  returned  approved,  subject  to  the  produc- 


tion of  the  respective  conveyances,  under  which 
the  deeds  of  covenant  were  claimed,  to  the 
respective  solicitors  of  the  minor  purchasers, 
most  of  whom  readily  produced  their  clients' 
conveyances  for  inspection,  and  then  engrossed 
and  sent  the  deeds  to  the  solicitor  of  the  largest 
purchaser *to  be  examined  with  the  drafts,  and 
to  be  executed,  and,  these  things  being  done, 
unhesitatingly  paid  the  solicitor  for  the  largest 
purchaser  his  charges. 

The  solicitor  who  put  up  the  estate  to  auc- 
tion, and  who  ultimately  became  the  vendor, 
was  under  the  necessity  of  curing  many  de- 
fects in  the  title ;  and,  after  the  expiration  of 
about  eighteen  months  from  the  sale,  gathered 
in  different  interests,  and  obtained  a  title  in 
himself.    He  took  upon  himself  to  obtain,  for 
one  of  the  minor  purchasers,  the  deed  of  co- 
venant stipulated  for  by  the  conditions  of  sale; 
and  he  seut  a  draft,  without  inserting  in  it  the 
dates  of  the  deeds  of  conveyance  under  which 
the  minor  purchaser  claimed  the  covenant,  to 
the  solicitor  for  the  largest  purchaser,  for  pe- 
rusal and  approbation.    The  latter  procured 
the  title  deeds,  for  the  purpose  of  comparing 
them  with  the  schedule,  and,  having  done  so, 
returned  the  draft  to  the  vendor,  approved, 
subject  to  the  dates  of  the  deeds  of  conveyance 
being  inserted,  and  to  the  production  of  those 
deeds  for  inspection.    After  much  delay  the 
minor  purchaser's  conveyance  was  produced, 
the  dates  inserted,  and  the  draft  was-  sent  back, 
with  a  requisition  to  have  the  schedule,  which 
the  vendor  affixed  to  his  draft,  enlarged,  by 
adding  dates  and  localities  to  probates  of  wills, 
certificates  of  marriages,  baptisms,  and  burials. 
This  occasioned  the   solicitor  of  the  largest 
purchaser  again  to  procure  the  title  deeds,  and 
at  no  small  expense  of  time  and  trouble,  by 
himself  and  his  clerk,  to  amend  and  enlarge 
the  schedule,  which  had  been  prepared  by  the 
vendor  himself. 

The  draft  of  covenant  having  been  thus  re- 
perused,  amended,  and  enlarged,  was  returned 
to  the  vendor,  who  then  sent  the  engrossment 
with  the  draft  to  be  examined  and  to  be  exe- 
cuted. This  was  effected,  and  the  vendor  was 
informed  of  it  by  the  solicitor,  who,  at  the 
same  time,  sent  in  his  bill  of  expenses.  The 
vendor,  upon  this,  took  the  minor  purchaser 
with  him  to  the  solicitor's  office,  and  demanded 
the  deed  of  covenant.  The  solicitor  told  them 
it  was  ready  to  be  delivered  upon  payment  of 
the  bill  of  expenses ;  but  the  minor  purchaser's 
solicitor  (the  vendor)  replied,  that  tbe  minor 
purchaser  should  not  pay  a  farthing  expense  ; 
adding,  that  the  largest  purchaser  was  bound 
to  execute  aud  deliver  the  deed  of  covenant 
free  of  any  expense  incurred  by  him  the  largest 
purchaser.  The  solicitor  for  the  largest  pur- 
chaser said  he  had  always  found  in  practice 
that  minor  purchasers  were  bound  to  pay  the 
largest  purchaser's  reasonable  expenses  for  ef- 
fecting the  deeds  of  covenant. 

The  question,  whL-h  is  one  of  considerable 
importance  to  the  profession,  is,  whether  the 
expenses  of  the  solicitor  of  the  largest  pur- 
chaser ought  to  be  borne  by  the  minor  pur- 
chasers, K. 
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Cursory  Remarks  on  a  General  Register. 
By  Sir  Edward  Sugden.  Murray  and 
Sweet. 


Wb  are  happy  to  have  so  able  a  coadjutor 
in  our  opposition  to  the  General  Registry 
Bill  as  Sir  Edward  Sugden;  and  we  are 
also  pleased  to  find  that  he  has  lent  his 
authority  to  many  of  the  objections  which 
have  been  already  made  to  it  in  these  pages. 
These  "  Remarks,"  which  are  extracted 
from  the  new  edition  of  the  author's  work 
on  Purchases,  now  in  the  press,  must  be 
valuable,  as  coming  from  a  conveyancer  of 
great  practice  for  many  years,  and  the  most 
successful  Equity  advocate  of  the  day.  We 
shall  recapitulate  the  most  important  ob- 
servations. 

"  It  should  be  borne  iu  mind,  that  the  esta- 
blishment of  a  register  upon  the  best  plan  that 
could  be  devised,  would  not  relieve  the  present 
titles.  To  preserve  them,  the  present  legal 
estates  must  be  retained  and  the  present  regis- 
ters resorted  to. 

"  A  general  register  should  follow,  and  not 
precede  or  incluoe  the  proposed  alterations. 

"  The  present  registers  have  led  to  much 
litigation,  and  have  occasioned  great  expense. 
In  one  case,  in  Ireland,  the  costs  of  a  search 
were  enormous ;  in  several  instances,  in  both 
countries,  they  amounted  to  40/.  or  50/. 
The  officers  themselves  admit  that  even  their 
searches  were  frequently  insufficient,  and  that 
they  missed  registered  documents.,  Probably 
not  one-twentieth  part  of  the  searches  is  effec- 
tual, or  could  be  safely  relied  upon.  Great 
numbers  of  instruments  have  been  registered 
in  a  manner  directly  contrary  to  the  provi- 
sions of  the  acts,  and  therefore  ineffectually  in 
law.  The  slightest  mistake  may  be  fatal.  If 
a  man's  name  be  Crompton,  and  it  is  written 
Compton  in  the  register,  he  would  lose  his 
estate  in  a  competition  with  another  although 
later  claimant,  in  whose  registry  there  was  no 
error. 

"  The  proposed  system  is  a  complicated  one. 
It  is  often  almost  impossible  to  ascertain,  after 
a  deliberate  consideration  of  the  deeds,  under 
which  of  several  titles  an  estate  is  held ;  and  a 
mistake  in  that  particular,  or  a  fraud  com- 
mitted by  the  seller  or  mortgagor,  would  de- 
feat the  title.  Great  difficulty  will  arise  from 
the  necessity  of  opening  new  titles  with  new 
symbols,  connected  with  the  old  ones.  No 
one  will  take  the  trouble  to  make  these  what 
they  should  be,  with  a  view  to  future  pur- 
chasers. Every  one  will  content  himself  with 
such  an  entry  as  he  thinks  will  secure  his  own 
title.  The  officers  cannot  be  depended  upon. 
The  trouble  will  be  immediate,  .and  the  danger 
altogether  remote  and  problematical. 

"  The  expense  to  which  a  register  may  lead, 
is  proved  by  the  evidence  of  Messrs.  Wimburn 
and  Collett,  who  sent  a  clerk  down  to  York  to 


search  the  register,  and  remain  there  search. 
ing  from  day  to  day  until  the  transaction  was 
closed.  The  establishment  of  one  register  for 
all  England  and  Wales  would  lead  to  many 
journeys  to  the  metropolis,  at  the  expense  of 

purchasers. 

"  The  only  ground  upon  which  a  genenl 
registry  can  be  supported  is  the  safety  of  honest 
purchasers.    But  frequently  by  the  ^jJG*** 
of  agents,  attorneys,  clerks,  sometimes  by  fraob, 
even  for  the  value  of  the  fees  which  ha? e  often 
been  charged,  although  the  deeds  have  sot 
been  registered;  and  at  times  by  the  negli- 
gence, delay,  or  want  of  skill  of  the  officers, 
or  by  oversights  from  which  the  most  vigilant 
are  not  always  exempt,   heavy  losses  have, 
under  such  a  protective  measure,  fallen  « 
bond  fide  purchasers,  who    have  themielrai 
been  diligent.    The  class,  therefore,  to  thai 
extent,  are  sufferers.    It  is  in  vain  to  hope 
that  the  registry  will  save  the  ct*ts  from  as 
equal  degree  of  loss  by  protecting  them  agaitft 
concealed  incumbrances  to  the  same  amount, 
for  ignorance,  sloth,  accident,  petty  fwwjj 
are  more  likely  to  occur  than  a  great  » 
direct  fraud  on  a  purchaser  or  mortgagee  J 
suppressing  an   incumbrance,  and  yet  w 
slightest  inattention  or  accident  may  be  mo* 
fatal  to  a  purchaser,  with  the  benefit  of  tjM !* 
of  parliament,  than  the  vilest  fraud  without 
that  protection.    No  law  can  impart  actintf 
and  intelligence  to  idle  and  ignorant  persons, 


many  have  been  ruined  without  any  «£ 
of  their  own,  by  the  operation  of  tse 


and 
lect 
register  acts. 

"Probably  few  persons  have  seen  m«« 
titles  than  the  writer  of  these  remarks,  and  ti* 
cases  within  his  knowledge  of  wlPPrcsfdi* 
cumbrances  are  very  few  indeed;  but  he  to 
lieves  he  never  saw  a  single  title  in  a  Tegw 
county  in  which  important  deeds  had  not  bea 
omitted  to  be  registered.** 

We  must  also  give  the  following  ex- 
tract, in  which  many  important  objections 
are  condensed : 

"  Such  a  general  measure,  if  estob&bei 

should  be  attended  with  small  expense;  forfl 

expensive,  Us  benefits  would  be  purchaseo*  too 

dearly;  and  if  they  must  be  bought,  »» 

purchases  and  trifling  mortgages  weald  ' » 

diminished,  to  the  great  injur?  of  the  W» 

farmer  and  the  middle  classes  of  society  ft** 

rally,  and,  therefore,  of  the  country  anar* 

If  the  rate   of  insurance  be  too  lugb,  w 

mariner  prefers  encountering  the  perils  otoj 

sea.    Such  a  measure  is  of  little  use  to  a*" 

purchasers,  for  they,  as  experience  has  **■. 

are  seldom  exposed  to  danger  from  niw 

The  registry  would  be  as  expensive  ip«» 

purchase  of  300/.  as  upon  one  for3,00W.   '« 

expense,  therefore,  should  not  exceed***. 

small  purchase  could  fairly  bear.    In««a,  h* 

measure  is  proposed  to  embrace  anaHtnfl- 

actions,  not  for  their  protection,  but  to  fej» 

the  plan  itself  perfect.    The  office  ^shoaWi* 

accessible,  and  therefore  it  should  be  l<** 

The  plan  should  be  aimnle:  otherwise  m 
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chance  of  a  miscarriage  would  far  outbalance 
any  possible  good.  No  man's  rights  should 
be  unnecessarily,  much  less  wantonly,  broken 
in  upon.  Therefore,  of  course,  no  man's  title- 
deeds  should  be  taken  from  him ;  and  it  would 
not  obviate  the  objection  to  a  provision  requir- 
ing the  deposit  of  the  deeds,  that  a  duplicate 
copy  might  be  deposited  in  lieu  of  the  original ; 
for  the  rich  ought  not  to  be  put  to  the  expense, 
and  the  poor  could  not  avail  themselves  of  the 
option,  but  must  deposit  their  deeds.  A  man 
whose  deeds  were  thus  deposited,  would  be 
prevented  from  indorsing  any  deed  upon  a 
prior  one;  by  which,  in  thousands  of  cases, 
great  expense  is  avoided,  and  he  would  not  be 
able  to  raise  money  by  a  deposit  of  the  deeds 
themselves.  The  first  men  in  the  city  assert, 
that  in  moments  of  panic  the  want  of  such  a 
power  might  be  fatal.  An  Englishman  likes 
to  have  his  'sheep  skins'  in  his  own  box  in 
*  his  own  castle.'  A  deposit  in  London  of  all 
deeds  would  require  a  transmission  of  deeds 
from  every  part  of  England  and  Wales,  and 
would  expose  every  man's  title-deeds  to  be 
lost  or  defaced.  Besides,  a  collection  in  Lon- 
don of  all  the  title-deeds  of  all  the  property  in 
England  and  Wales  would,  in  times  of  con* 
fusion  and  revolution,  probably  invite  the  first 
blow.  They  who  approve  of  Spencean  prin- 
ciples would  doubtless  consider  it  a  consider- 
able step  towards  an  equal  division  of  property, 
that  no  man  could  show  a  separate  title  to  any 

S'ren  portion  of  it.  The  risk  of  fire;  the 
ingers  to  be  apprehended  from  the  sudden 
ebullition  of  a  mob ;  the  dishonesty  of  inferior 
officers  in  purloining  the  old  parchments  for 
sale,  and  the  like,  may  be  added  to  the  cata- 
logue. The  plan,  moreover,  would  open  a  fine 
harvest  to  a  legitimate  government  for  taxation, 
sod  to  an  illegitimate  government  for  confisca- 
tion. The  State  would  possess,  in  one  build- 
ing, all  the  title-deeds  to  all  the  property  in 
England  and  Wales.  If  the  curse  of  civil  war 
were  to  fall  upon  England,  few  would  like  the 
opposite  faction  to  be  in  possession  of  their 
title-deeds.  The  Crown  would  have  uninter- 
rupted access  to  all  the  documents  of  any  in- 
dividual whose  estate  it  should  seek  to  re- 
cover." 

One  farther  extract  and  we  shall  con- 
clude, recommending  the  whole  of  the  pam- 
phlet to  our  readers. 

"  But  whatever  might  have  been  the  diligence 
of  the  purchaser  or  incumbrancer,  yet  he  might 
lose  his  estate  or  money  through  the  careless- 
ness, dishonesty,  or  want  of  skill  in  the  officers 
of  the  establishment.  The  system  was  a  new 
oat,  and  however  excellent,  it  might  have  been 
found  difficult  to  follow  it  literally,  and  the 
•lightest  blunder  might  have  defeated  the  title, 
or  the  smallest  delay  might  have  proved  fatal. 
There  was  little  prospect  of  a  man's  recovering 
damages  for  any  loss  occasioned  by  the  neglect, 
;  ignorance,  or  misconduct  of  the  officers.  For 
!  the  registrar-general  was  empowered  to  require 
such  statements  from  time  to  time  as  he  should 
kink  proper,  to  be  sent  with  the  assurances 


for  regulating  the  entries,  and  in  case  no  state* 
ment  should  nave  been  sent  conformably  with 
such  order,  the  purchaser  or  incumbrancer  was 
to  be  without  remedy  on  account  of  any  omis- 
sion, delay,  or  error  in  the  entry.  The  remedy 
would  practically  have  been  nominal.  The 
purchaser's  own  solicitor  was  improperly  ex- 
onerated, if  he  directed  an  office  search,  and 
obtained  a  certificate  of  the  result.  If  any  loss 
was  sustained  by  any  omission,  mistake,  or 
misfeasance  of  any  officer,  and  the  purchaser 
could  maintain  an  action,  the  damages  were  to 
be  paid  out  of  the  consolidated  fund.  Some 
Chancellor  of  the  Exchequer  would  have 
started  at  an  item  of  100,000/.  for  damages, 
occasioned  by  a  clerk's  writing  'Compton' 
for'Crompton'I" 


LAW  NOTICES 
BEFORE  THE  HOUSE  OF  COM- 
MONS. 


AFTER  TUB  BASTE E  RECESS, 

April  16M. 

Liberty  of  the  Press ;  second  reading. 

Spring  Quarter  Sessions  Bill  j  second  read- 
ing. 

Felons'  Property  Bill; — Committee. 

Colonel  Evans — to  bring  to  the  attention  of 
the  Mouse,  the  case  of  several  persons  who 
were  illegally  convicted  of  various  offences, 
during  the  last  year,  at  the  Clerkenwell  Ses- 
sions. 

April  nth. 

Mr.  Ewart, — Bill  for  giving  prisoners  a  full 
defence  by  counsel  or  attorney,  and  to  assi- 
milate the  system  of  defence  in  England  and 
Ireland,  witn  the  system  of  defence  adopted  in 
Scotland. 

Mr.  Hardy,— Bill  to  repeal  Act  52  G.  3.  c. 
155,  so  far  as  it  relates  to  the  assembling  of 
twenty  persons,  besides  the  family,  for  the 
purpose  of  religious  worship  in  a  private  house, 
if  the  same  be  conducted  by  a  clergyman  or 
licensed  dissenting  minister. 

Mr.  Lennard, — Bill  to  repeal  sec.  7  and  sec. 
8, 1  &  2  W.  4.  c.  32  (Amendment  of  the  Game 
Laws),  and  also  of  part  of  sec.  30,  of  the  same 
act. 

Lord  Viscount  Althorpe, — to  call  the  atten- 
tion of  the  House  to  the  existing  laws  for  the 
relief  of  the  poor  in  England. 

April  18M. 

Illegal  Securities  Bill; — further  consider- 
ation of  report. 

April  2\H. 
Parish  Apprentices'  Bill ; — second  reading. 

Apriin*. 

Mr.  Brougham, — Bill  to  establish  a  Regis* 
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try  of  all   Births,  Marriages,   and  Deaths 
throughout  England  and  Wale*. 

April  23d. 

General  Register  Bill ; — second  reading. 

April  24th. 

Sir  John  Wrottesley, — Committee  to  enquire 
into  the  fees,  emoluments,  and  duties,  of  Clerks 
of  Assizes. 

April  28/A. 
DissenterB'  Marriages  Bill ; — second  reading. 

April  30(h. 

Lord's  Day  Observance  Bill; — second  read- 
ing. 

Sabbath  Day  Observance  (Scotland)  Bill ; — 
second  reading. 

Mr.  Wilks, — Bill  to  explain  and  amend  the 
act  (10  Geo.  4.  c.  56)  relating  to  Friendly 
Societies. 

May  1th. 

Registry  of  Deeds  Bill ;— second  reading. 
Highways  Bill ; — Committee. 

Mny  13M. 

Mr.  O'Connell, — Select  Committee,  to  en- 

Juire  into  the  practice  observed  by  the  four 
nns  of  Court,  in  London ;  and  also  by  the 
King's  Inns,  Dublin,  upon  the  application  of 
persons  to  be  admitted  students,  and  to  be 
called  to  the  bar ;  and  also,  to  enquire  into 
the  revenues  of  each  Inn,  and  the  application 
thereof. 

Mr.  Lennard, — Bill  to  repeal  so  much  of 
two  acts  of  7  &  8  Geo.  4.  c.  29.  s.  6,  and  9 
Geo  4.  c.  55.  s.  6,  as  is  contained  in  the  fol- 
lowing words,  "  And  be  it  enacted,  that  if  any 
person  shall  rob  any  other  person  of  any 
chattel,  money  or  valuable  security,  every  such 
offender  being  convicted  thereof,  shall  suffer 
death  as  a  felon." 

Turnpike  Roads  Continuance  Bill ; — second 
reading. 

May  15M. 

Mr.  Lloyd, — Bill  to  alter  and  amend  the 
law  relating  to  arson. 

June  \7th. 

» 

Mr.  Buckingham, — Bill  to  repeal  so  much 
of  the  Act  54  G.  3,  commonly  called  "  The 
Copyright  Act,"  as  enjoins  the  delivery  of 
eleven  copies  of  every  book  and  volume  for 
the  eleven  public  Libraries  therein  mentioned, 
excepting  only  one  copy  to  the  British  Mu- 
seum. 

Notices  of  Motions  /or  which  no  particular 
Days  have  been  fixed. 

Sir  Richard  Vyvyan, — Bill  to  establish  a 
Local  Court  of  Judicature,  for  the  better  pro- 
tection of  the  mining  interests  in  the  •  county 
of  Cornwall. 

Mr.  Rigby  Wason, — On  the  motion  for  leave 
to  bring  in  a  bill  for  the  establishment  of  Local 
Courts,  to  Drove  as  an  amendment,  that  it  be 


referred  to  a  Select  Committee,  to  esquire  sad 
report  to  the  House,  whether  the  right  of  the 
people,  to  have  justice  administered  with  »s 
little  inconvenience,  and  as  Jittle  ex  pence  is 
possible,  may  not  be  obtained  by  mean*  lea 
objectionable  than  the  proposed  measure, 
which  will  add  so  enormously  to  the  patronage 
of  the  minister  for  the  time  ueing,  and  tend  to 
destroy  the  independence  of  the  Bar. 

Mr.  Harvey,  —  Instruction  to  Committee 
upon  the  Register  of  Deeds  Bill,  that  they 
have  power  to  introduce  all  necessary  c'aa&ea 
and  provisions  for  the  establishment  of  an 
Official  Record  of  Births,  Marriages,  and 
Burials. 

Mr.  Hesketh  Fleetwood,— Bill  for  facilita- 
ting the  Recovery  of  Debts,  the  Prevention  of 
Frauds  by  Debtors,  the  Relief  of  Debtors  tril- 
ling to  make  cession  of  their  Property,  and 
abolishing  Imprisonment  for  Debt,  except  io 
cases  of  fraud.  {After  the  Holidays,  unlet* 
the  introduction  of  a  Bill  for  a  like  purpote 
should  In  undertaken  by  one  of  the  Law  Oficert 
of  the  Crown.'] 


OBJECTIONS  TO  THE  POOR  LAW 
REPORT  CONSIDERED. 


RIGHT  OF  ABLE-BODIED  PAUPERS  TO  RE* 
LIEP. — INHUMANITY  OP  THE  WORKHOtSS 
SYSTEM. 

What  are  popularly  termed  excusable  erron, 
are  of  all  errors  the  most  mischievous.    The 
unsuspecting,  the  unthinking,  and  the  design- 
ing,  never  fail  to  throw  the  error  into  the  back 
ground,  and  make  the  excuse  prominent ;  and 
the  more  plausible  the  excuse  may  be,  the 
more  fatal — because  the  more  unperceived— 
will  be  the  growth  and  progress  of  the  error. 
The  Poor  Laws,  in  their  present  state,  aflbrd 
many  striking  instances  oferrors  of  this  kind. 
They  have  been  looked  upon  by  most  persons,, 
and  are  still  regarded  by  many,  as  intended  to 
supply  the  place  of  charity,  as  if  true  charity 
consisted  in  relieving  those  whom  we  feel  tu 
be  in  need  of  relief  at  the  expense  of  our 
neighbours.    This  notion  has  rendered  a  strict 
and  judicious  overseer  or  guardian  at  the  same 
time  an  object  of  hatred  to  the  pauper,  and  of 
aversion  to  that  class  of  benevolent  person* 
whose  pity  and  zeal  outstrip  their  judgment, 
or  rather,  who  think  judgment  too  troublesome 
a  monitor  to  be  consulted,  where  feeling  for 
real  or  assumed  distress  sends  them   to  the 
poor  rate  as  the  readiest  fund  for  its  allevia- 
tion.   Having,  too,  once  established  the  po- 
sition, that  the  poor  rate  is  a  charitable  fund, 
and  that  charity  is  universal,  therefore  they 
argue,  the  able-bodied  are  to  be  relieved  from 
it — and  if  relieved,  without  conditions. 

These  feelings  have  been  brought  into jptar 
by  the  objectors  to  the  Report  of  the  Poor 
Law  Commissioners.  Some  of  our  cotempo- 
raries  have  opposed  their  views  and  recom- 
mendations, because  they  are  what  they  terst 
inhuman.    Others  admit  the  strength  of  en- 
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deoce  and  reason  )>y  which  they  are  borne  eut, 
bat  object  to  them  because  they  have  the  «/>- 
pearnnce  of  inhumanity.  Objectors  of  the  lat- 
ter class  do  not  require  much  notice.  If  these 
recommendations  ouly  appear  inhuman,  it  is 
no  reason  for  their  rejection.  It  may  perhaps 
be  the  more  necessary  to  examine  them,  and 
point  out  that  such  appearances  are  but  super- 
ficial ;•  and  thus  the  objection  will  be  met  by 
die  answer  to  the  former  class. 

It  is  said,  then,  that  to  confine  a  man  in  a 
workhouse  h  inhuman  and  illegal.  True ;  but 
the  Commissioners  do  not  recommend  such 
an  imprisonment.  On  the  contrary,  their 
whole  object  and  aim  is  to  keep  the  poor  from 
the  workhouse,  not  to  attract  them  to  it,  much 
less  to  detain  them  there.  But  then  it  is  urged, 
if  you  give  no  relief  except  within  the  walls  of 
a  workhouse,  you  do  in  fact  compel  him  to  go 
thither,  and  to  remain  there ;  and  this  is  in- 
humanity, which  no  Christian  can  advocate, 
no  free-born  Briton  submit  to.  Such  is  the 
proposition,  and  a  plausible  one  it  is.  If,  how- 
ever,  it  be  sound,  it  must  involve  the  following 
train  of  reasoning : 

A  poor  roan  has  a  right  to  relief.  Relief 
in  a  workhouse  is  the  only  relief  which  the 
proposed  law  will  give  him;  and  as  a  poor 
man  cannot  live  without  relief,  his  being  shut 
up  in  a  workhouse  is  in  fact  an  imprisonment 
because  a  man  is  poor.  Christianity  does 
not  make  poverty  a  crime ;  and  liberty  for- 
bids imprisonment. — We  must  admit  there 
is  much  weight  in  this  reasoning :  but  the 
fact  is,  they  are  not  borne  out  by  the  objec- 
tion, nor  by  the  recommendations  of  the 
Commissioners,  nor  indeed  by  the  spirit  or 
letter  of  the  Poor  Laws.  If  it  could  be  shewn 
that  a  man  has  an  unqualified  right  to  relief; 
if,  having  that  right,  those  on  whom  he  has  the 
claim,  choose  to  append  to  it  the  uualification 
of  receiving  it  in  a  workhouse;  if  no  other 
relief  can  be  had  ;  and  if  he  cannot  live  with- 
out relief, — then  it  is  possible  that  a  workhouse 
may  be  called  a  prison,  and  the  poverty  re- 
lieved in  it  treated  as  a  crime — a  view  probably 
oconsistent  with  Christianity  and  true  liberty. 
But  what  is  the  poverty  which  the  Commis- 
sioners propose  should  be  relieved  only  in  a 
tork  house,  and  how  is  the  relief  to  be  given  ? 
jet  them  answer  for  themselves.  Their  first 
ecommeadation  is,  "  that  except  as  to  medical 
ttendance,  and  subject  to  the  exception  re- 
pecting  apprenticeship  hereinafter  stated,  all 
elief  whatever  to  able-bodied  persons  or  to 
beir  families,  otherwise  than  in  well-regulated 
orkhousea  (that  is,  places  where  they  may  be 
et  to  work,  according  to  the  spirit  and  iuten- 
on  of  the  43d  of  Elizabeth),  shall  be  declared 
nlawful,  and  shall  cease,  in  manner  and  at 
erioda  hereinafter  specified  ;  and  that  all  re- 
ef afforded  in  respect  of  children  under  the 
re  of  sixteen,  shall  be  considered  as  afforded 
>  their  parents."  Report,  8v0  edition,  p.  262. 
We  beg  our  readers  to  weigh  this  recom- 
endatioo  carefully,  and  compare  it  with  the 
>/ection.  as  also  with  the  reasons  on  which  we 
re  assumed  the  objection  should  be  founded ; 
►d  then  to  follow  us  in  our  endeavour  to  de- 


ftwt  the  inhumanity  complained  of.  Who  are 
the  objects  of  relief?  Able-bodied  persons 
and  their  families  ?  "  The  lame,  the  impo- 
tent, the  old,  the  blind,  and  other  pttor  not  able 
in  ffttrk"  that  is,  the  objects  of  the  rhanfahie 
pure  of  the  provisions  contained  iu  the  43  Eliz. 
f.  2—  the  magna  charta  of  the  poor  man — ar<% 
therefore,  not  the  objects  of  this  recommend- 
ation. Humanity,  therefore,  has  her  fair  and 
legitimate  objects  left  to  her;  and  the  most 
benevolent  philanthropist — the  man  of  heart 
and  feeling— can,  when  he  parts  with  his  last 
shilling,  still  rejoice  that  he  lives  in  a  country 
where  the  legislature,  in  wise  consideration  of 
the  Divine  warning,  that  "  the  poor  shall  never 
cease  out  of  the  land,"  has  declared  that  mis- 
fortune and  sickness  shall  still  meet  with  con- 
solation, so  far  as  human  care  and  foresight 
can  guard  against  the  improbable  contingency 
of  the  "  wind  not  being  tempered  to  the  shorn 
lamb,"  in  this  world  of  storms.  The  lame, 
the  impotent,  the  old,  the  blind,  and  other 
poor,  not  able  to  work,  will  be  relieved  then, 
as  heretofore. 

But  more  than  this— they  will  be  relieved 
and  comforted  far  more  substantially  than 
heretofore.  No  part  of  the  evidence  is  so 
strong  as  that  which  speaks  of  the  want  of 
arrangement,  classification,  order,  and  com- 
fort in  the  existing  workhouses.  The  old  are 
distracted,  with  the  cries  of  children,  the  quar- 
rels of  adults,  the  profane  oaths  of  the  idle, 
the  obscene  conduct  of  the  prostitute.  Children 
are  mingled  with  those  of  riper  years,  who  not 
ouly  delight  in  wickedness,  out  in  that  refined 
depravity  which  revels  in  the  seduction  of  an 
innocent  and  unsuspecting  victim.  Under  the 
present  system,  the  fair  tablet  of  an  unsullied 
mind  is  polluted  by  the  characters  of  vice, 
which  the  thief  of  either  sex  strives,  with 
devilish  zeal,  to  impress  on  those  whose  very 
youth  and  innocence  make  them  willing  pu- 
pils and  an  easy  prey.  Can  the  pillow  be 
smoothed  amid  scenes  and  company  such  as 
the  workhouses  of  the  present  system  too 
often  force  into  the  sick  man's  room?  Can 
that  true  blessing  to  the  poor  and  unfortunate 
of  the  earth — the  book  which  leads  them  to 
the  sure  hope  of  a  better  country — '  where  the 
wicked  cease  from  troubling,  and  the  weary 
are  at  rest,' — can  this  book,  of  comfort  be  read 
and  enjoyed  amid  the  scoffs  of  the  infidel,  or 
the  strife  of  worldly  discord,  in  its  most  revolt- 
ing shape?  Who  that  is  a  real  friend  to 
humanity  will  not  rejoice  that  these  enormities 
are  at  last  to  be  checked,— that  a  home  is  still 
to  be  found  for  the  houseless,— and  that  those 
who  seek  the  receptacles  which  the  law  hat 
provided  for  tbem,  when  nature  and  the  ties 
of  nature  fail,  will  find  tbem  purified  from  the 
moral  and  actual  filth  with  which  they  now  too 
often  abound. 

The  plan  of  the  Commissioners  proposes  to 
effect  this  reform.  The  inmates  are  to  be 
classified.  The  aged  and  the  impotent  will  no 
longer  be  trodden  under  foot  by  those  whose 
rude  health  and  ruder  manners  are  warped  and 
hardened  into  that  recklessness  for  others, 
which  idleness,  and  a  right  to  refirf  without 
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work,  are  sure  to  generate.  The  children  will 
no  longer  be  contaminated  by  the  leprosy  of 
▼ice  which  now  paints  the  very  walls  of  a 
parish  workhouse.  There  will  be  comfort  for 
the  aged — instruction  for  the  young, — medicine 
for  the  tick,— work  for  the  able-bodied.  Each 
class  will  have  its  distinct,  and  appropriate,  and 
welt-regulated  workhouse.  Is  this  inhumanity ? 

But  the  children  will  be  separated  from 
their  parents!  We  believe  this  is  not  an 
unusual  occurrence  in  every  rank  of  life. 
As  soon  as  a  child  is  capable  of  being  taught 
he  is  sent  to  school;  from  school  he  is  ap- 
prenticed to  some  trade  or  calling;  or  if  in 
a  higher  walk  of  life,  he  is  sent  to  the  univer- 
sity, or  on  his  travels  in  a  foreign  land. 

But  the  husband  and  wife  would  be  parted ! 
It  may  be  so ;  and  such  is  now  not  unfrequently 
the  case  with  that  most  meritorious  class — 
household  servants.  And  in  every  class  above 
the  poor  such  a  severance  of  the  marriage  tie 
is  to  be  found,  where  the  maintenance  of  a 
family, — the  dread  of  future  want, — the  desire 
for  an  old  age  of  comfort, — the  seeking  for  a 
competence,  or  the  pursuit  of  wealth,  are  in 
question.  Would  the  advocates  of  humanity 
insist  that  every  married  man  should  be  de- 
barred from  seeking  a  livelihood  unless  his 
wife  were  the  inseparable  partner  of  his  toil  ? 
That  children  should  always  be  taught  at 
home,  or  apprenticed  to  their  parents  ?  That 
none  but  single  persons  should  remain  in  ser- 
vice ?  The  objects  of  this  philanthropy  would 
at  once  demonstrate  and  urge  that  the  separa- 
tion they  endured  was  essential  to  their  real 
happiness.  They  would  complain  that  their 
liberty  was  infringed,  if  they  could  not  earn 
their  livelihood,  or  purchase  their  comforts, 
by  the  sacrifice  which  a  life  of  toil  and  inade- 
quate means  required.  And  they  would  with 
justice  require, — though,  probably,  with  honest 
pride  they  would  spurn, — the  alternative  of 
support  without  toil,  if  the  mode  of  avoiding 
want  which  they  hud  been  compelled  to  adopt 
were  cut  off  from  them.  The  separation  of 
man  and  wife,  then,  in  a  workhouse,  is  but  an 
adoption  of  what  is  in  daily  practice  amongst 
those  who  avoid  its  walls.  If  it  be  not  a  hard- 
ship to  them,  whvx should  it  be  to  the  pauper? 
If  it  be  a  hardship  to  them,  why  should  the 
pauper  be  exempt  ?  But  if  the  hallowed  tie 
of  marriage  be,  as  undoubtedly  it  is,  one  of 
the  most  perfect  bonds  of  union, — the  truest 
source  of  happiness  on  earth, — the  doubling 
of  the  joys, — the  division  of  the  sorrows  of 
]ifef — is  it  not  true  humanity  to  hold  it  out  at 
once  as  the  reward  and  solace  of  industry, — as 
a  privilege  to  be  enjoyed  by  those  who  can  earn 
its  blessing*, — as  the  premium  of  indepen- 
dence,— rather  than  the  privilege  and  un- 
doubted right  of  those  who  live  and  fatten  on 
the  fruits  of  the  land  which  other  hands  than 
their  own  have  gathered.  Once  admit  that 
the  workhouse  may  supply  the  nuptial  bed, 
and  natural  instinct  will  gam  its  long  disputed 
victory  over  reason, — the  **  diviner  part  of 
man*"  and  the  zealous,  but  misguided  and 
mistaken  philanthropist,  who  cries  shame  at 
the  separation  of  the  sexes  in  a  workhouse, 


may  soon  have  to  boast  that  he  has  reduced 
this  once  free  and  independent  kingdom  to  s 
miserable  land  for  breeding  paupers. 

Let  us  turn  once  again  to  the  objection.    It 
is  said  the  poor  man  has  a  right  to  relief. 
What  is  this  right?    Is  it  a  right  of  nature? 
If  so,  it  must  upon  every  principle  of  true  rea- 
soning be  shewn  thai  society  is  in  a  state  of  na- 
ture— a  proposition  too  absurd  to  need  an  an- 
swer.   Is  it  then  a  right  arising  out  of  the 
social  state?     This  must  depend  upon  the 
social  compact  between  the  members  of  the 
society  in  which  such  right  is  claimed.    Bat 
that  society  must  be  strangely  formed,  which 
shall,  as  an  inherent  part  of  its  constitution, 
declare  that  those  who  do  not  work  shall  lire 
at  the  expense  of  those  who  do— that  those 
who  have  work  shall  also  find  work  for  those 
who  have  not.    Such  a  rule  is  the  venr  reverse 
of  what  is  understood  by  society,     ff  society 
be  traced  to  its  early  days,  it  will  be  found 
that  the  case  of  an  able-bodied  man  requiring 
relief  because  he  cannot  find  work,  is  never 
contemplated.    The  case  of  sickness  and  mis- 
fortune, of  inability  to  work,  may,  but  not  the 
case  of  being  unahle  to  find  work.    If  such  a 
case  were  mooted  as  probable,  those  who  were  , 
forming  rules  for  a  society  would  require  that 
the  superfluous  members  should  seek  another 
home.    The  bees  in   their  mimic  com  moo- 
wealth  drive  out  the  drones  when  they  have 
ceased  to  be  of  use,  but  their  industrious  and 
honey-gathering  young  emigrate  and  colonize 
as  their  numbers  outswell  the  parent  hive.  We 
would  not  work  out  this  parallel  in  all  its 
strictness ;  for  if  in  a  sound  and  healthy  state, 
we  do  not  believe  that  there  would  be  any 
drones  amongst  us.    But  what  is  the  distin- 
guishing mark  of  a  drone?    It  is  a  large  un- 
wieldy insect,  just  of  use  to  propagate  its  spe- 
cies, but  too  idle  to  work  for  the  benefit  of  the 
society  to  which  it  belongs.    Such  is  a  pauper 
where  there  is  no  work,  or  classification  in  the 
workhouse — the  parish  hive — which  he  inha- 
bits.   The  Commissioners  would  have  our  la- 
bourers   working   bees.     They  recommend, 
therefore,  that  in  furtherance  of  the  sterner 
part  of  the  statute  of  Elizabeth,  they  should 
oe  received  into  well-regulated  workhouses, 
where  they  can  be  set  on  work.    What  inhu- 
manity, we  ask,  is  there  in  this  recommendation? 

But  the  right  to  relief — the  right — is  again 
and  again  urged  upon  us.  We  have  shown 
there  is  no  natural  right  to  relief*  and  that 
such  a  right  is  at  variance  with  the  inherent 
rights  of  society.  It  must  then  be  matter  of 
after  regulation ;  and  taking  our  own  country 
as  the  case  in  point,  it  must  be  a  statutory 
right.  Where  then  is  the  statute  that  confers 
this. right  ?  Let  us  turn  briefly  to  the  statutes, 
as  they  are  brought  before  our  notice  by  the 
Commissioners,  in  the  early  pages  of  the  Report, 

The  statutes  before  tie  time  of  Hen.  8, 
impose  grievous  penalties  on  begging,  or  in 
other  words  seeking  relief.  It  is  clear,  there- 
fore, that  no  right  to  relief  existed  then.  In 
the  latter  part  of  the  reign  of  Hen.  8,  relief  is 
so  far  recognized,  that  parish  officers  are  en- 
joined, in  exercise  of  charity,  to  receive  and 
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relieve  the  impotent,  and  keep  the  sfttnty  to 
continual  labour ;  and  the  punishment?  tor  this 
latter  class  was  so  severe,  as  to  render  the 
enactment  nugatory.  If  this  be  the  right  con- 
tended for,  it  is  far  less  palatable  than  that 
which  the  Commissioners  recommend  But 
what  says  the  43  Eliz.?  Truly,  that  those  who 
have  no  means  of  maintenance,  and  use  no 
ordinary  or  daily  trade  of  life  to  get  their  living 
by,  are  to  be  set  on  work — an  enactment  at  total 
variance  with  the  present  system  of  partial 
allowance. 

The  9  Geo.  1.  c.  7.  allows  of  parishes  being 
united  for  the  purposes  of  a  common  work- 
house, and  every  poor  person  to  whom  relief 
in  a  workhouse  is  offered,  and  who  refuses  to 
receive  it,  is  to  be  struck  out  of  the  collection 
book ;  or  in  other  words,  is  to  be  confined  to 
what  the  Commissioners  recommend,  relief  in 
workhouses.  This  statute  continued  to  be  the 
general  law  until  the  36  Geo.  3.  c.  23,  when 
justices  were  empowered  to  order  relief  to 
poor  persons  at  their  own  homes.  Up  to  this 
date,  therefore,  the  power  did  not  exist ;  and 
even  the  spirit  of  this  statute  precludes  the 
idea  of  a  right  to  relief  out  of  the  workhouse ; 
for  if  such  a  right  existed,  it  must  have  existed 
previous  to  the  power  to  order  it  being  given 
to  justices,  or  rather  independent  of  their 
power  of  ordering  relief.  Subsequent  sta- 
tutes have  not  recognized  this  alleged  right 
beyond  the  spirit  of  the  provision  of  §6  Geo.  3. 

We  are  at  a  loss  then  to  know  on  what 
ground  the  plea  of  right  to  relief  for  the  able 
bodied  rests,  independent  of  such  conditions  as 
the  dispensers  of  relief  may  impose.  There  is 
no  unqualified  right  to  relief,  since  every  claim 
for  relief  is  grounded  on  statutes  which  are  all 
of  them  restrictions  on  an  unqualified  right. 
It  follows,  then,  that  the  granters  of  relief,  or 
in  other  words,  the  legislature,  may  impose 
conditions.  The  legislature  imposes  work  on 
the  able  bodied.  Is  this  the  inhumanity  com- 
plained of  ?  But  it  adds,  work  in  a  workhoue : 
There  is  no  great  inconsistency  in  this.  A 
workhouse  is  an  appropriate  place  for  dispens- 
ing such  relief;  and  we  really  cannot  see  the 
hardship  of  providing  for  any  one  who  seeks 
relief,  board,  clothing,  and  lodging,  as  well  as 
work. 

It  is  then  urged,  that  charity  forbids  such 
restraints  and  conditions.  Charity  is  much 
maligned  by  those  who  would  thus  make 
her  the  very  source  of  idleness.  In  truth, 
however,  there  is  no  charitable  provision  for 
the  able  bodied  in  our  statute  book,  except 
the  acts  for  Savings  Banks,  and  Friendly  and 
Benefit  Societies.  The  Poor  Laws,  so  far  as 
the  able  bodied  are  concerned,  are  a  wise 
course  of  enactments,  to  guard  and  protect 
the  unemployed  and  the  idle,  or  even  the  in- 
dustrious, from  that  destitution  which  leads 
inevitably  to  crime,  if  the  cravings  of  nature 
be  not  satisfied.  We  would  call  our  Poor 
Laws  a  system  for  the  prevention  of  crime.  It 
may  be  a  harsh  expression,  but  it  is  a  true 
one ;  and  if  true,  to  be  humane  is  to  enforce 
the  system  rigidly  and  strictly. 

But  Liberty  is  invoked  against  the  Com- 


missioners, as  if  the  condition  of  work  in 
granting  relief  is  an  infringement  on  the  sa- 
cred claims  of  Liberty.  True  Liberty,  if  we 
do  not  err,  consists  in  free  scope  for  industry, 
and  a  full  and  free  enjoyment  of  its  fruits. 
But  how  is  it  consistent  with  liberty  thus  de- 
fined, that  one  class  of  persons  should  claim  a 
right  to  live  at  the  expense  of  another  class  ? 
The  idle  to  be  maintained  by  the  industrious ; 
the  profligate  by  the  steady  and  sober  work- 
man jy  the  thief  by  the  honest  man ;  the  wicked 
by  the  good  ?  It  is .  very  true,  that  there  are 
often  cases  of  real  distress  even  amongst  the 
industrious  poor.  So  are  there  among  the 
industrious  of  all  classes  :  but  is  private  cha- 
rity nothing  ?  Is  good  character  not  to  have  its 
weight  with  those  who  seek  employment? 
Has  sympathy  lost  its  force,  or  benevolence  its 
gentle,  yet  all-subduing  power  ?  Truly,  if  the 
poor  rate  be  looked  on  and  dealt  with  as 
charity,  the  letter  of  the  law  is  the  barren  sub- 
stitute for  that  heavenly  virtue ;  and  all  can 
afford  to  be  charitable,  because  thus  the 
means  are  extorted  by  law  from  the  pockets 
of  others  than  the  man  who  is  charitable  "  ac- 
cording to  the  statute,  in  that  case  made  and 
provided "  !  And  what  says  the  highest  au- 
thority in  all  matters  of  principle  ?  '•  If  a  man 
will  not  work,  neither  shall  he  eat.1'  "  Man 
shall  live  by  the  sweat  of  his  brow."  There  is 
no  encouragement  held  out  to  the'  idle  or  the 
sensualist.  Paul  worked  with  his  own  hands 
as  a  tent  maker,  rather  than  be  chargeable, 
strong  and  undoubted  as  his  claims  to  a  free 
maintenance  were  :  and  he  never  ceased  to 
exhort  his  hearers  to  be  "  diligent  in  business." 
Need  we  seek  higher  authority  to  shew  that 
work,  as  a  condition  of  relief,  is  not  inhuman  ? 

And,  after  all,  what  say  the  poor  themselves  ? 
Have  they  no  sympathy  for  each  other?  They 
know  but  little  of  "  tne  short  but  simple  an- 
nals of  the  poor,"  who  imagine  that  even 
among  the  poorest  of  the  industrious  classes, 
there  is  not  always  the  ready  hand  and  willing 
heart  of  true  charity.  The  poor  rate  has 
indeed,  gone  far  to  aeaden  this  feeling ;  but 
the  feeling  exists,  and  let  the  poor  rate  be  onct 
shewn  in  its  true  light,  and  that  sympathy 
which  nature  has  planted  in  every  breast 
would  again  shew  its  fruits  among  the  pool, 
and  blossom  like  the  flowers  in  their  cottage 
gardens.  And  what  is  their  notion  of  the  pocr 
rate  when  they  bring  their  reason  and  their 
true  interests  to  bear  on  the  question  ?  Let 
the  rules  of  their  Benefit  and  Friendly  So- 
cieties answer.  Recourse  to  the  poor  rate  is 
a  sure  ground  of  exclusion.  Why  then  ex- 
tend to  them  a  sympathy  they  do  not  seek  ? — 
nay,  which  they  know  to  be  spurious  and  de- 
grading. Indeed,  if  we  turn  to  that  part  of 
the  Report  which  treats  of  the  Labor  Rate,  we 
shall  find,  that  the  system  of  converting  that 
fund  into  a  purpose  for  which  it  never  was 
intended,  is  looked  on  by  the  poor  rate  payer 
as  it  really  is,  as  nothing  less  than  a  robbery  of 
his  hard  earned  savings. 

The  charge  of  inhumanity,  then,  rests  on 
the  present  system.  The  triumph  of  humanity 
in  the  system  proposed  by  the  Commissioners. 
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They  propose  to  abolish  most  of  the  restrictions 
of  the  Settlement  Law.  Here  a  wide  market 
is  opened  for  labor.  They  propose  to  treat  re- 
lief  to  the  able-bodied  a*  a  loan,  recoverable 
from  future  wages.  Here  we  see  an  anticiptttion 
of  the  benefits  of  a  friendly  society ;  for  what 
the  man  would  gain  by  weekly  contributions 
beforehand,  he  can  by  this  plan  gain  in  anti- 
cipation. With  the  workhouse  he  is  offered 
work :  or,  would  he  seek  another  realm,  faci- 
lities are  suggested  for  emigration.  But  he  may 
choose  his  course.  A  wider  field  for  seeking 
employment  at  home  is  offered,  or  the  alterna- 
tive of  going  abroad ;  and  if  neither  offer  be 
acceptable,  the  workhouse  is  open  for  him  to 
enter  or  to  leave,  as  he  may  see  best,  of  his 
own  free  will  and  pleasure,  and  whilst  he  is 
there,  there  is  food,  clothing,  lodging  for  him- 
self, his  wife,  and  his  family — instruction  is 
given  to  his  children  till  they  are  apprenticed, 
and,  in  short,  even  in  the  last  stage  of  destitu- 
tion, he  finds  that  he  is  there  protected  from 
starvation  and  theft.  However  unattractive, 
too,  a  workhouse  may  be,  he  well  knows  that 
it  was  not  built  to  tempt  him  from  the  more 
profitable  and  independent  paths  of  industry ; 
and  he  also  knows,  that  in  workhouses  pro- 
perly and  strictly  regulated,  idleness  is  checked 
and  crime  prevented ;  and  if  misfortune  shall 
have  driven  him  there,  he  will  bless  the  hu- 
manity of  those  at  whose  suggestions  the  poor 
laws  shall  have  been  brought  back  to  their 
original  intention  and  limits. 

SELECTIONS 
FROM  CORRESPONDENCE. 

No.  L. 


NEW  SCALE  OF  C08T8. 

To  the  Editor  of  the  Legal  Observer. 
Mr.  Editor, 

In  a  great  commercial  country  like  England, 
me  of  the  first  cares  of  the  legislature  ought 
t  be  to  provide  for  the  speedy  and  cheap  re* 
overv  of  debts  due,  for  goods  sold,  for  work 
aid  labor,  and  such  simple  debts  and  pro- 
izises.  And  in  the  theoretical  construction 
oi  such  a  state,  no  doubt  lawyers  would  be 
considered  of  very  slight  importance ;  but,  in 
doling  with  the  present  state  of  things,  pure 
thsory  ought  to  give  way  to  practical  justice, 
ani  in  every  alteration  made  in  the  law.  the 
rights  and  interest  of  the  profession,  as  well  as 
those  of  the  public,  ought  to  be  taken  into  con- 
sideration. 

I  might  appeal  to  Adam  Smith,  and  a  hun- 
dred other  unprejudiced  writers,  who  assert 
that  lawyers  ought  and  always  must  be  well 
paid  to  induce  men  of  respectability  and  talent 
to  enter  the  profession,  and  to  diminish 
roguery ;  for  great  responsibility  and  an  un- 
thankral  task  Be  in  the  way,  as  well  as  great 
temptations.  Considering  these  circumstances, 
and  the  great  expenses  of  legal  education,  it 
cannot  but  be  admitted  that  injustice  is  done 
towards  the  profession,  and  an  act  of  impolicy 


towards  the  public,  by  reducing  the  scale  of 
legal  fewhelbw  the  pay  of  any  other  profes- 
sion, or  of  any  trade  in  which  there  is  such  res- 
ponsibility, and  which  requires  such  know- 
ledge and  talents. 

But  the  difficulty  arises,  how  to  reconcile 
these  interests,  at  the  same  time,  apparently, 
so  jarring  and  vet  so  united.  It  appears  to 
me,  that  there  is  only  one  course  open  ;  Wt., 
to  do  away  with  all  technical  acts  and  forma- 
lities in  actions  and  suits,  which  are  not  ab- 
solutely necessary  for  determining  a  question 
at  issue,  and  to  give  the  attorney  adequate  pay 
for  what  he  actually  does.  I  more  particu- 
larly allude  to  actions  at  law  for  debts  under 
20/."    The  object  of  the  first  process  is  to  com- 

S»l  what  is  called  an  appearance  to  be  entered, 
ut  what  does  this  appearance  amount  to? 
And  what  practical  bearing  has  it  on  the  me- 
rits of  the  case  to  be  tried  ?  I  boldly  affirm — 
None  whatever ;  and  it  amounts  to  writing  the 
names  of  the  parties  on  a  scrap  of  paper  or 
parchment,  to  file  with  one  of  the  officers  of 
the  Court,  that  the  parties  may  technically — 
only  technically — be  before  the  Court. 

Originally,  a  declaration  or  statement  of  a 
plaintiff's  case  (called  a  bill,)  was  first  filed, 
and  then  process  issued  to  compel  the  defend- 
ant to  take  notice  of  it.  Now  it  seems  to  me, 
that  in  non-bailable  actions,  there  ought  for 
the  sake  of  the  public  as  well  as  tie  profession, 
to  be  a  re-form  or  a  re-turn  to  the  old  practice. 
And  a  declaration  or  statement  of  the  plain- 
tiff's  case  and  defendant's  reply,  or  plea 
thereto,  would  be,  together  with  evidence,  and  a 
notice  to  the  Sheriff  to  summon  a  jury,  all 
that  would  be  necessary  to  do  justice  in  such 
cases.  If  it  be  asked,  "how  are  we  to  act  in 
case  of  defendant's  not  pleading? — I  reply,  let 
the  defendant  be  personally  served  with  a  de- 
claration of  the  precise  facts  of  the  case,  con- 
taining an  order  or  rule  to  appear  and  plead ; 
and  in  default,  on  affidavit  of  service,  let  judg- 
ment be  signed ;  or  if  the  defendant  cannot 
be  served,  let  a  distringas  issue,  and  proceed  to 
compel  him  to  plead,  as  we  now  do  to  appear. 
In  non-bailable  actions,  the  mesne  process,  to 
compel  appearance,  seems  to  be  an  useless  and 
antiquated  proceeding,  which  causes  great  de- 
lay at  great  expense.  Where  bail  is  to  be  ob- 
tained, it  is  otherwise.  By  doing  away  with 
this  and  other  unnecessary  proceedings,  with 
their  hitherto  undiminished  fees,  the  expense* 
of  proceedings  at  law  would  be  much  reduced ; 
the  public  would  be  thereby  benefited,  and, 
at  the  same  time,  the  professional  man  might 
be  well  paid  for  his  real  services.  This  is  all 
that  is  wanted,  both  for  the  sake  of  the  public 
and  to  do  justice  to  the  professional  man. 

May  I  ask  you  to  insert  this  letter  in  your 
Journal,  as  early  as  possible,  that  if  the  pro- 
fession see  the  expediency  of  such  a  course, 
they  may  take  means  to  effectuate  it  without 
delay.  G.  B. 


Sir, 

Although  there  may  be  a  few  objections  tr- 
ibe Scale  of  Costs,  with  respect  to  proper  re* 
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muneration  in  actions  under  20/.,  yet  I  think, 
upon  the  whole,  the  costs  allowed  a^^uj^cient. 
The  regulation,  as  to  the  not  allowing  the  costs 
of  counsel,  ought  to  he  extended  in  its  ope- 
ration, by  fnrhidtting  the  employment  of  coun- 
sel in  such  cases.  I  think  attorneys  ought  to 
meet  attorneys,  and  not  be  subjected  to  op- 
position in  the  conduct  of  a  case,  from  the 
circumstance  of  either  the  attorney  or  the 
client  t  busing  to  throw  away  41.  or  51.  in  the 
employment  of  counsel,  who  from  their  edu- 
cation and  practice,  are  possessed  of  superior 
powers  in  competition  with  an  attorney.  If  a 
Judge  has  the  power  of  sending  a  cause  for 
trial  before  a  Sheriff,  it  cannot  be  of  such  im- 
portance as  to  require  the  assistance  of  counsel; 
and  in  very  many  cases,  none  would  be  em- 
ployed. They  are  mostly  employed  in  such 
cases  to  meet  their  opponents  on  equal  terms, 
and  will  be  resorted  to  notwithstanding  the 
charges  are  not  allowed  in  costs,  unless  pro- 
hibited from  attending. 

G.  P.  P. 


SUPERIOR  COURTS. 


ftar*  C^jKircllor'tf  Court 

PRACTICE. — CONTEMPT. 

A  party  to  a  suit  in  contempt  for  not  paying 
costs  decreed  against  him,  resists  the  officer 
executing  the  trrit  of  attachment,  and  res- 
cues himself.  Uoon  the  officer's  return  of 
the  facts,  an  order  is  made  to  send  a  Ser- 
jeant at  Arms  against  the  party,  and  he  is 
brought  before  the  Court  and  committed  to 
the  Fleet :  Held,  that  these  different  orders 
are  well  made,  and  that  the  order  of  com- 
mitment having  reference  to  both  con- 
tempts, is  ctprrect. 

In  this  case  the  p!aiutiff*s  bill  was  dismissed 
with  costs ;  and  on  his  not  complying  with  the 
order  to  pay  them,  a  writ  of  attachment  was 
issued  against  him  for  the  contempt.  This 
writ  was  directed  to  the  Sheriff  of  Derbyshire ; 
but  the  residence  of  the  plaintiff  being  within 
the  hundred  of  Scarsdale—  which  is  a  liberty, 
baring  peculiar  privileges — the  Sheriff  trans- 
mitted the  writ  for  execution  to  the  bailiff 
of  that  liberty.  The  return  made  by  this  offi- 
cer to  the  Sheriff,  and  by  the  Sheriff  to  the 
Court,  stated,  that  the  former,  having  been 
apprised  of  the  difficulty  of  executing  the  writ, 
repaired  by  night  for  that  purpose  to  the  plain- 
tiff's dwelling  and  made  the  caption ;  but  he 
was  resisted  with  great  violence  by  the  plaintiff 
and  others— assaulted,  water  thrown  on  him, 
and  d<»£8  set  upon  him.  The  result  was,  that 
the  plaintiff  escaped  from  the  officer.  Upon 
an  application  to  the  Vice-Chancellor  by  de- 
fendant's counsel,  founded  upon  this  return, 
his  Honor  granted  an  ex  parte  order  for  the 
commitment  of  the  plaintiff  and  the  other  per- 
sons who  were  concerned  in  his  rescue.  A 
Serjeant  at  Arms  was  accordingly  sent  against 
the  plaintiff;  he  was  arrested  ana  brought  be- 


fore the  Vice-Chancellor,  and  his  Honor  made 
the  order  of  commitment  absolute  against  the 
plaintiff;  the  other  parties  concerned  in  the 
rescue  having  denied  the  charges,  and  made 
exculpatory  affidavits,  the  defendant  did  not 
pre^s  for  commitment  against  them. 

Mr.  Pepys  and  Mr.  J.  Russell  moved  this 
Court  for  the  discharge  of  the  plaintiff  from 
prison,  and  for  the  reversal  of  the  two  orders 
of  the  Vice-Chancellor.  The  commitment  was 
irregular,  if  it  respected  the  first  contempt  in 
not  obeying  the  order  to  pay  the  costs ;  tor  it 
was  not  the  practice  to  send  a  Serjeant  at 
Arms  for  such  a  contempt.  The  commitment 
was  equally  irregular  on  the  ground  of  con- 
tempt, in  resisting  the  officer,  who  went  to 
execute  the  attachment ;  because  the  facts  of 
that  resistance  were  not  otherwise  known  to 
the  Court,  than  by  the  return  of  the  officer 
himself ;  whereas,  by  the  practice,  as  also  by 
the  reason  of  the  thing,  they  should  have  been 
brought  before  the  Court  by  affidavits,  or  in 
some  other  such  way  as  would  give  the  plain- 
tiff an  opportunity  of  disproving  them.  The 
plaintiff  was,  upon  these  grounds,  entitled  to 
his  discharge  from  both  contempts.  The  de- 
fendant mav  still  have  his  remedy  for  his  costs 
in  the  usual  way. 

Sir  Edward  Sugden  maintained  that  the 
order  of  commitment  was  right.  The  autho- 
rity of  the  Court  was  undisputed  in  such  cases. 
Ex  parte  Clarke.  * 

The  Lord  Chancellor.— -The  bailiff  of  the 
hundred,  on  the  return  states,  that  he  made 
the  caption  of  the  party  in  the  franchise,  but 
that  he  was  rescued  from  him  by  force,  and 
escaped,  and  could  not  be  found.  On  this 
return,  an  order  was  made  for  the  Serjeant  at 
Arms  to  go  against  the  plaintiff  and  bring*  him 
before  the  Court  to  purge  his  contempt.  Now, 
I  think,  that  the  contempt  for  the  rescue  must 
also*  be  purged  before  the  party  can  be  dis- 
charged. That  is  the  last  antecedent  in  the 
necital  of  the  order  of  commitment :  it  is  a 
contempt,  and  the  Court  was  bound  to  enforce 
the  order.  The  first  contempt  is  for  not  pay-, 
ing  the  money ;  but  being  brought  up  for  that 
contempt,  the  party  is  to  purge  both.  The 
recital  in  the  writ  is  common  to  both  con- 
tempts as  the  return  of  non  est  inventus  is. 
The  order  for  the  Serjeant  at  Arms  is  grounded 
on  the  rescue.  My  opinion  is  that  the  process 
is  good  on  this  return ;  and  this  decision  vio- 
lates no  rule  of  the  Court,  nor  does  it  occasion 
mischief  to  any  one.  For  violence  done  to  the 
officer  of  the  Court,  the  prisoner  can  only  be 
brought  before  the  Court.  By  the  77th  order 
of  Lord  Bacon, b  in  case  of  contempt  by  force, 
on  a  person  serving  process  from  this  Court, 
being  proved  by  affidavit,  the  party  is  forth- 
with to  stand  committed ;  but  for  other  con- 
tempts, he  is  to  be  brought  before  the  Court 
and  examined  on  interrogatories.  A  corres- 
ponding order  of  Lord  Clarendon  is  to  the 
same  effect.  In  an  anonymous  case  in  Atkins,e 
it  is  said,  that  for  contemptuous  words  respect- 
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ing  the  process  of  the  Court,  or  for  beating  the 
officer  serving  »*>  if  proved  by  one  witness  only, 
the  Court  would  not  commit  in  the  first  in- 
stance, but  would  call  in  the  party  to  shew 
cause.    The  officer  of  the  Court  there  said, 
that  the  practice  was  to  require  the  oaths  of 
two  as  to  words ;   but  the  oath  of  one  as  to 
battery  was  enough  to  induce  the  Court  to 
commit.    This  case  is  not  law  nor  sense.    In 
ex  parte  Clarke**  one  witness  was  sufficient. 
There  is  a  case  in  which,  for  a  contempt  com- 
mitted in  the  face  of  the  Court,  no  affidavit  is 
required ;  and  a  Magistrate  also  can  commit 
in  a  like  case.    We  have  here  the  return  of  the 
Sheriff,  and  also  that  of  the  bailiff  of  the  li- 
berty— it  states  the  caption  and  the  rescue, 
and  time  and  place*  with  certainty.    These 
statements  come  up  to  all  the  authorities  which 
are  found  in  2  Roll's  Abridgement,  Croke 
Eliz.,  and  Comyn's  Digest.    It  would  be  dan- 
gerous to  the  process  of  the  Court  to  say,  that 
an  affidavit  was  also  necessary.    The  return  of 
the  Sheriff  is  as  good  as  the  affidavit  of  the 
officer ;  and  the  Courts  of  Common  Law  con- 
sider the  return  of  the  Sheriff  as  a  conviction. 
In  the  eufi  of  the  King  v.  £7A»w,f  upon  an 
arrest  on  mesne  process,  a  party  was  returned 
by  the  Sheriff  as  guilty  of  a  rescue,  and  an 
attachment  issued  against  him  on  that  return, 
and  he  was  taken.    In  another  case  in  Sal- 
keld,c  it  is  said,  that  an  attachment  for  a 
rescue  is  never  granted  on  affidavit,   in  the 
Court  of  Common  Pleas,  but  upon  the  return 
to  the  writ.    It  would  be  inconsistent  if  the 
practice  at  one  side  of  Westminster  Hall  dif- 
fered from  that  on  the  other.    The  return  is 
used  as  the  means  of  bringing  the  party  before 
the  Court— it  is  not  a  process  nor  a  judgment 
— the  party  when  brought  up,  has  a  right  to 
ask  for  his  discharge  upon  payment  of  a  fine. 
The  punishment  is  certain.    All  process  must 
be  dealt  with  by  evidence  on  oath.    There  is 
no  authority  to  extend  that  rule.    The  77th 
of  Lord  Bacon's  Orders  makes  the  process  go 
on  affidavit ;  so  does  the  anonymous  case  in 
Atkins ;  and  in  em  parte  Clarke,  there  was  no 
return.    The  first  contempt  here  was  the  non- 
payment of  the  money ;  but  it  is  not  to  be  in- 
ferred that  the  party  is  not  also  in  custody  for 
the  contempt  in  the  rescue.    I  am  satisfied 
that  the  process  extends  to  both  contempts, 
although  the  Vice-Chancellor's  order  does  not 
allude  expressly  to  the  second  contempt.   Sup- 
pose the  party  was  committed  for  the  second 
contempt ;  he  should  clear  himself  of  the  first 
also  before  he  could  be  discharged.    In  any 
view  of  these  orders,  t  am  clearly  of  opinion, 
that  the  process  of  the  officer,  in  the  caption, 
was  correct;  and  the  order  to  turn  the  plain- 
tiff over  to  the  Fleet  was  also  correct.    1  there- 
fore dismiss  the  motion  with  costs. 

Blackwrll  v.  Tathw,  at  Westminster,  Mi- 
chaelmas Term,  1833. 


xtfllU  Court 

EXPENSES   OF   EXECUTORS. 

Executors  are  not  of  right  entitled  to  charge 
their  testator's  estate  with  the  expenses  of 
agency  in  the  discharge  of  duties  which 
they  have  undertaken,  but  under  special 
circumstances  the  Master,  who  takes  the 
accounts,  has  a  discretion  in  that  respect, 
and  a  moderate  ailmtance  by  him  unit  be 
sanctioned  by  the  Court. 

This  was  an  exception  taken  to  the  Master's 
report  by  the  defendants,  in  a  suit  for  the  ad- 
ministration of   a  testator's   estate. 


•  I  Russ.  &  Myl.  563. 

*  4  Burr.  2129. 
k  2  Salk.  586. 


Jacob 
Weiss,  a  tailor  of  large  business,  by  his  will 
appointed  the  defendants  his  executors,  with- 
out bequeathing  to  them  any  remuneration  for 
their  trouble;  and  as  great  difficulty  was  al- 
leged to  have  attended  the  collection  of  the 
testator's  debts,  the  executors  employed  an 
agent  for  that  purpose,  who  had  succeeded  in 
collecting  sixty-five  debts,  amounting  to  2000/., 
and  had  made  a  charge  of  5  per  cent,  upon 
the  sum  collected.  The  Master  reduced  it  to 
2£  per  cent.  The  defendants,  by  the  excep- 
tion to  the  report,  contended,  that  they,  as 
executors,  were  entitled  to  the  expenses  they 
had  incurred  for  the  agent. 

Mr.  Bethell,  in  support  of  the  exception, 
argued  that  the  Court  was  in  the  habit  of 
making  similar  allowances  to  executors,  under 
special  circumstances.    The  difficulties  which 

§  resented  themselves  in  collecting  tailors* 
ebts,  generally,  constituted  special  circum- 
stances, which  brought  the  case  of  the  except- 
ants within  the  practice  of  the  Court.  The 
sixty-five  debts  realized  by  the  agent  of  the 
executors,  comprised  only  the  debts  which  had 
been  actually  paid. 

Mr.  Bichersteth,  Mr.  P ember  ton,  and  Mr. 
Richards,  for  the  plaintiff,  contended,  that  the 
exception  could  not  be  sustained.  There  was 
no  reason  why  the  executors  should  have  im- 
posed such  a  charge  on  the  testator's  estate,  as 
his  business  was  not  with  that  class  of  persona 
from  whom  any  difficulty  could  arise  in  the 
payment  of  those  accounts. 

The  Master  of  the  Rolls. — Generally  speak- 
ing, an  executor  was  not  allowed  to  employ 
an  agent  to  perform  those  duties  he  had  him- 
self undertaken  to  discharge.  There  might, 
however,  be  special  circumstances,  in  which  it 
would  be  proper  to  allow  expenses  incurred 
by  an  executor  in  the  employment  of  an  agent. 
It  was  for  the  Master  to  determine,  where  a* 
claim  was  made  for  the  employment  of  an 
agent,  to  what  extent  the  testator's  estate 
should  be  charged  for  such  employment.  The 
only  doubt  his  Honor  entertained  was,  whether 
the  Master  ought  to  have  made  any  allowance  ; 
but  as  he  had  made  the  allowance  now  com- 
plained of,  the  executors  must  be  content 
with  it,  and  this  exception  must  be  over-ruled. 
Weiss  v.  Dill,  at  Westminster,  Jan.  22, 1834. 
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Jurisdiction. 
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ments. 
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Illegal  Securities.  Mr.  Rolfe. 


House  of  Commons. 

BILLS  TO   BB   BROUGHT   IK. 

Title  of  the  Bill.      By  whom  brought  in. 

Abolishing  Imprison-    Sir  John  Campbell, 

ment  for  Debt.  the  Attorney  Ge- 

The  better  Execution      neral. 

of  Wills. 
Registration  of  Births,     Mr.  Brougham. 

Marriages,  and 

Deaths. 
Recovery  of  Lands  and    Mr.  Aglionby. 

Tenements. 
Prisoners'  Counsel.  Mr.  Ewart. 

Justices  of  the  Peace.      Lord  Howick. 
Amendment  of  Law  of    Mr.  Ward. 

Sewers. 
Repeal  of  Punishment    Mr.  Ewart. 

of  Hanging  in  Chains. 
Government    of    Pa-     Colonel  Evans. 
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Amendment  of  Game      Mr.  Leonard. 

Laws. 
Benefit  Societies.  Mr,  Wilks. 
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AbolishingCapitalPun-    Mr.  Ewart, 
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BILLS  WAITING  FOB  SECOND  READING. 

liberty  of  the  Press.  Mr.  O'Connell. 

County  Registration  of  Mr.  Caley. 

Deeds. 

Dissenters'  Marriages.  Lord  John  Russell. 

Parish  Apprentices.  Sir  O.  Mosley. 

Lord's  Day  Observance  Sir  A.  Agnew. 

General    Register    of  Mr.  Brougham. 

Deeds* 


IN  COMMITTEE. 


Investment  of  Bank-       Mr.  Brougham. 

ruptcy  Funds. 
County  Coroners.  Mr.  Cripps. 


NEW  SCALE  OF  COSTS. 

We  refer  to  several  letters  on  the  subject 
of  the  reduced  Scale  of  Costs  in  Actions  for 
the  recovery  of  sums   not  exceeding   20/. 
Our  correspondents  do  not  observe,  how- 
ever,   that  in  cases    of  difficulty,   which 
the  Judge  may  think  proper  to  be  tried  at 
Nisi  Prius,  the  former  scale  will  still  be 
applicable.    And  in  all  special  matters,  we 
understand,  that  liberal  allowances  will  be 
made  for  the  extra  labor  and   attention 
which  the  practitioner  may  be  required  to 
bestow.    It  has  been  often  said,  that  whilst, 
on  the  one  hand,  the  expenses  of  actions 
for  small  debts  must  undergo  considerable 
reduction ;  on  the  other  hand,  the  remunera- 
tion to  the  profession  for  necessary  and  im- 
portant services  would  be  increased.    This 
has  been  expressly  stated  in  the   Second 
Real  Property  Report,  and  very  clearly  in- 
timated by  the   Common    Law  Commis- 
sioners.   We  are  not,  however,  surprised 
that  the  practitioners  who  are  immediately 
affected    by  the    changes  and  reductions 
which  have  already  taken  place,  should  be 
somewhat  impatient  at  the  delay  in  realiz- 
ing the  promise  of  those  improvements  by 
which  they  were  in  some  degree  to  be  com- 
pensated   for  their    diminished    fees    and 
emoluments.    Perhaps,  also,  it  is  only  by 
shewing  their  sense  of  the  grievance  under 
which  they  labor,  that  any  very  speedy  re- 
dress will  be  afforded.    The  higher  autho- 
rities are  so  much  urged  to  effect  reforms  of 
all  kinds,   that  it  is  not  improbable  the 
claims  of  the  profession  would  be  deferred 
until  "  a  more  convenient  season."   Indeed, 
if  they  are  willing  to  wait  until  they  are 
voluntarily  called  to  receive  the  good  things 
which  are  in  store  for  them,  the  day  of 
"  convenience  "  may  perchance  be  a  distant 
one.    We  need  not  say  that  we  shall  be 
ever  ready  to  lend  our  aid  in  the  discussion 
of  this,  as  of  all  other  professional  subjects, 
but  would  recommend  that  the  objections  and 
suggested  alterations  be  made  in  a  definite 
and  specific  shape,  in  order  that  they  may 
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be  duly  considered,  and  some  real  and  prac- 
tical good  be  accomplished. 


METROPOLITAN  CRIMINAL  JURISDICTION. 

We  are  glad  to  find,  by  the  Lord  Chan* 
celloi'a  new  BiU  for  extending  the  Jurisdic- 
tion of  the  Courts  for  the  Trial  of  Offences 
in  and  near  the  Metropolis,  that  the  supe- 
riority of  the  metropolitan  administration 
of  justice  is  distinctly  admitted.  The 
effect  of  the  measure  will  be  to  bring  to 
the  Old  Bailey  a  large  portion  of  the  trials 
which  now  take  place  at  the  assize  towns 
of  Surrey  and  Kent.  All  the  towns  and 
villages  adjacent  to  the  metropolis,  such  as 
Southwark,  Lambeth,  Greenwich,  and  ex- 
tending even  as  far  as  Woolwich,  will  be 
included  in  the  new  jurisdiction,  compris- 
ing (as  the  Lord  Chancellor  said)  a  popula- 
tion equal  to  that  of  many  nations.  In 
order  to  despatch  this  great  increase  of 
criminal  causes,  the  sessions  will  be  held 
twelve  times  in  the  year. 

His  Lordship,  on  introducing  the  Bill, 
commented  on  the  inconvenience  of  the 
present  practice,  which  partakes  of  the 
evils  and  inconveniences  of  local  and  in- 
ferior jurisdictions.  "  The  practice  va- 
ried in  different  counties.  In  the  Me- 
tropolitan county,—  Middlesex  and  Lon- 
don,—part  of  the  criminal  jurisdiction  (he 
said)  was  exercised  by  the  County  Magis- 
trates, assembled  in  session;  and  a  most 
important  part  of  that  jurisdiction  was  exer- 
cised by  the  Commissioners  of  Oyer  and 
Terminer.  Middlesex  in  that  respect'  dif- 
fered from  other  counties.  The  jurisdiction 
of  the  Old  Bailey  Court— though  its  sit- 
tings were  held  in  the  city  of  London — 
extended  over  the  whole  of  the  county  of 
Middlesex."  *  *  "  ,The  public  were 
deeply  indebted  to  the  Magistrates  for  the 
zeal,  assiduity,  and  ability  with  which  they 
discharged  their  duties  At  the  same  time 
no  one  could  reckon  him  amongst  those 
who  were  quite  satisfied  with  every  thing 
that  was  done  by  the  Magistrates  of  Mid- 
dlesex. It  was  of  high  importance  to  the 
administration  of  justice  all  through  the 
country,  that  the  course  taken  in  the  metro- 
polis should  be  as  complete  and  perfect  as 
possible,  because  that  was  the  source  from 
whence  they  received  their  lesson  with  res- 
pect to  what  they  were  to  do  in  criminal 
cases.  He  had  come  to  this  conclusion — 
that  the  more  the  business  was  concen- 
trated under  the  Judges  of  the  Old  Bailey,  so 
much  the  better  would  it  be  for  the  subject. 


for  tKe  King's  peace,  and  for  die  adminis- 
tration of  the  Criminal  Law  of  the  country. 
By  extending  the  jurisdiction  of  the  Old 
Bailey,  the  dispatch  of  business  would  be 
insured,  and  a  better  tribunal  would  be  pro- 
vided for  the  trial  of  those  numerous,  and 
frequently  important  cases,  which  now  went 
to  the  sessions.  At  the  Old  Bailey  the 
Lord  Mayor  and  Magistrates  of  the  city  of 
London  presided— assisted  by  the  Learned 
Recorder  and  the  Common  Serjeant,  and. — 
what  was  still  more  important,  and  which 
distinguished  the  Old  Bailey  Sessions  from 
all  others, — they  possessed  the  services  of 
the  Judges  of  the  Land.  And  the  learned 
individual  who  presided,  in  consequence  of 
the  vicinity  of  the  rest  of  the  Judges,  was 
enabled,  whenever  the  least  point  of  difficulty 
occurred,  to  have  access  to  and  to  procure 
the  assistance  of  his  Brother  Judges." 

The  cases  intended  to  remain  under  the  ju- 
risdiction of  the  Magistrates,  will  be  those 
in  which  the  punishment  does  not  exceed 
seven  years  transportation,  and  the  rest 
will  be  transferred  to  the  Old  Bailey.  The 
effect  of  this  arrangement  will  be  to  impose 
new  and  additional  labor  on  the  Learned 
Judges.  But,  on  the  other  hand,  they  will 
be  relieved  from  the  Winter  Circuit,  and 
only  one  Judge  will  be  required  to  sit  with 
the  Recorder  and  Common  Serjeant.  Thus 
the  quantity  of  business  to  be  disposed  of 
by  the  Judges  will  not,  on  the  whole,  ex- 
ceed the  amount  of  their  present  labors. 
The  advantage  of  the  change  will  be,  as  the 
Lord  Chancellor  stated,  that  the  grand  ob- 
jecta  of  paramount  importance  *iH  be 
effected — namely,  the  uniformity,  the  con- 
centration, and  the  regularity  of  the  juris- 
diction to  be  established. 

ANSWERS  TO  QUERIES. 


lam  ni  ftarptrtn  an*  Cottbc&xnrin*;. 
jjowbr  uses.    pp.  287 — 349. 

It  should  seem  clear,  that  by  virtue  of  the 
fourteenth  section  of  the  recent  Dower  Act, 
3  &  4  W.  4.  c.  105,  the  former  law  still  con- 
tinues in  force  as  regards  the  dower  of  persons 
married  on  or  before  the  1st  day  of  January, 
1834,  with  respect  to  nil  estates  whether  ac- 
quired before  or  after  the  passing  of  that  act. 
The  only  safe  plan  for  a  purchaser,  married  oa 
or  before  the  1st  of  January,  1834,  will  be,  to 
insert  in  his  conveyance,  not  only  the  usual 
dower  uses,  but  also  a  short  declaration  in 
compliance  with  the  recent  act.  The  dmeer 
uses  to  bar  hU  present,  and  the  dower  declara- 
tion to  bur  any  future,  wi/e.  This  has  beam 
invariably  adopted  in  cases  which  have  come 
under  my  own  observation. 

Manccniensis. 
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TXTLt  DEEDS.— 'COVENANT  TO  PRODUCE. 

P.  128.  -:'!-'• 

In  answer  to  B.  L.'s  query — It  is  settled,  that 
a  purchaser  neglecting  to  take  a  covenant  to 
produce  from  his  vendor,  has  an  equity  against 
the  vendor  (not  founded  on  the  covenant  for 
further  assurance,)  to  enforce  production  of 
the  deeds,  although  he  cannot,  it  stems,  compel 
the  execution  of  a  deed  of  covenant  to  produce. 
1  Russ.  256;  Fain  v.  Jeers,  2  Sim.A  Stu. 
637.  And  see  Hayes  on  Conveyancing,  p.  17, 
where  it  is  stated,  "that  part  owners  without 
the  de'eds,  and  without  a  legal  covenant  to 
produce  them,  must  assert  their  equitable  right 
to  the  production  by  »  MM  in  Chancer?,  which 
it  appears  uuuf  be  sustained  on  general  prin- 
ciple* ofemrty:*'  E.  G. 

RIGHT  OF  DOWEtt.      P.  207. 

C  never  had  possession  or  a  right  of  entry 
to  the  lands  devised  by  A. ;  and  it  did  not 
require  any  conveyance  from  C.  to  D.,  on  the 
payment  of  the  300/. ;  indeed  the  will  expressly 
states,  that  if  C.  should  pay  that  sum,  "  then 
he  {A.)  devised  the  lands  to  />.",  which  latter 
party  took  the  lands  by  devise  direct  from  A. 
I  submit,  therefore,  that  the  wife  of  C.  could 
have  no  title  to  dower. 

T.C. 


COPYHOLDS. — FINES.      P.  336. 

It  is  clear,  that  the  lord  cannot  insist  upon 
two  fines.  Admission  is  the  cause  of  the  fine ; 
and  as  Frances,  the  mother,  was  never  admitted, 
no  fine  could  be  due.  "  No  fine  can  be  due 
till  the  tenant  be  actually  admitted."  (1 
Watk.  347,  4th  ed.)  The  lord  should  have 
made  proclamation  for  the  devisee  to  be  ad- 
mitted, and  in  case  of  her  neglect,  should  have 
seized  the  estate.  It  seems  to  me,  that 
41.  IV.  W.y  the  nephew,  is  not  entitled  to  ad- 
mission ;  for,  in  the  case  of  fFnimeright  v. 
Etwell,  1  Madd.  637,  it  was  decided  that  an 
inadmissible  devisee  has  no  devisable  interest. 
And  see  Doe  v.  Vernon,  /  East,  8,  to  the  same 
effect.  Whether  the  heir  of  such  inadtnitted 
devisee,  or  the  heir  of  the  original  testator,  is 
the  person  entitled  to  be  admitted,  is  not  settled, 
and  on  which  there  appears  to  be  a  contrariety 
of  opinion.  Vide  Cov.  note  to  Watk.  Cop.  p. 
309.  1  am  inclined  to  think  the  latter,  see  id. 
p.  160.  It  will  now  be  for  the  heir  of  the  ori- 
ginal testator,  or  the  heir  of  his  devisee,  (which- 
ever may  be  thought  to  have  the  preferable 
title.)  to  attend  the  lord's  court  and  claim  ad- 
mission. The  lord  may  be  compelled  by  man- 
dtttnus  to  admit  a  person  who  has  title;  it  has, 
however,  been  refused  when  applied  for  on  the 
part  of  an  heir,  on  the  ground  of  its  inutility, 
he  being  sufficient  tenant  for  all  purposes  with- 
out admission.  O.  E. 

Commnn  lain. 

MARRIAGE. — ALTERATION   OF  NAME.      P.  399. 

It  appears  from  the  decision  of  Lord  Ellen- 
borough,  in  Rrx  v.  Inhabitants  of  Billing-shunt, 


3  M.  &  Sel.  256,  and  the  notes  there  referred 
to,  that  the  lady  should  have  been  married  in 
the  name  of  E.  F.,  being  the  name  by  which 
she  had  been  recognized  for  some  time  pre- 
viously to,  and  at  the  time  of  her  marriage. 
From  the  judgment  above  referred  to,  the  long 
disuse  of  the  name  A.  B.,  would  seem  to  iuva- 
limte  the  marriage  by  that  name;  for  "the 
object  of  the  statute  in  the  publication  of  banns 
is  to  secure  notoriety,  to  apprise  all  persons 
of  the  intention  of  the  parties  to  contract  mar- 
riage." If,  therefore,  the  publication  is  such 
at  not  to  designate,  but  to  conceal  the  parties, 
(which  would  clearly  he  the  effect  in  the  pre- 
sent case),  it  is  no  publication.  *2  Phill.  Rep. 
240.  Vide  also  Lord  Tentet  den's  decision  m 
Re*  v.  Inhabitants  of  TtUhrlf,  1  B.  &  Ad.  194, 
and  the  various  cases  there  quoted. 

B.  R  H. 


banker's  check,    p.  432. 

1.  In  answer  to  the  query  of  L.  W.  S.,  1  am 
of  opinion  that  B  cannot  recover  the  amount 
due  to  him  from  A.,  since  he  kept  the  check 
in  his  possession,  and  did  not  present  it  within 
the  proper  time.  This  is  very  fully  set  forth 
in  the  case  quoted  in  the  Legal  Observer,  page 
367. 

2.  A.  having  withdrawn  from  the  bankers 
the  funds  which  he  must  be  taken  to  have  in- 
tended should  go  in  payment  of  the  check,  and 
to  which  the  holder  of  the  check  had  a  right, 
upon  principle,  therefore,  though  I  find  no 
case  upon  the  point,  I  conceive  that  such 
holder  may  sue  A.  for  money  had  and  received. 

B.H. 


Iftto  of  attnnwj)*. 

ASSIGNMENT  OF  ARTICLES.      P.  255. 

The  stamp  under  the  assignment  in  this  case 
will  be  a  deed  stamp,  if  there  was  no  additional 
premium  paid  to  the  new  master ;  but  if  there 
was,  then  an  ad  valorem  stamp  on  the  amount 
of  such  additional  premium.  See  55  G.  3. 
c.  184.  E.  G. 


QUERIES. 


lata  of  Sttornen*. 

ARTICLED  CLERK. 

A.  is  a  clerk  under  articles  of  clerkship  not 
yet  expired.  The  gentleman  to  whom  ne  is 
articled,  having  it  in  contemplation  to  open  a 
second  office,  in  a  town  eleven  or  twelve  miles 
distant  from  his  present  office,  is  desirous  that 
A.  should  be  permanently  resident  at  the  new 
office,  and,  in  a  confidential  capacity,  should 
represent  him  there.  The  gentleman  will  oc- 
casionally— say  one  or  two  days  in  the  week, 
and  sometimes  more  frequently— attend  at  the 
new  office,  and  A.  will  now.  and  then  have  oc- 
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casion  to  pass  a  day  or  two  in  the  old  office  j 
and  professional  business  will  occasionally  be 
sent  from  the  old  office  for  A.  at  the  new 
office,  and  vice  versa4.  Will  A. 'a  service  under 
his  articles,  in  the  manner  stated,  be  a  good 
service?  And  can  A.%%  master  legally  charge 
for  attendances,  &c.  upon  clients,  the  same 
being  performed  by  A.;  the  master*  being 
eleven  or  twelve  miles  distant  ? 

A  Subscriber. 


Sato  at  property  atttt  Cmibtnanrfng. 

DEVISE. — YOUNGER   CHILDREN. 

A.  B.  by  his  will  devised  unto  C.  D.  and 
E.  F.  (without  adding  words  of  inheritance) 
all  his  freehold  property,  "  upon  trust  to  per- 
mit and  suffer  his  wife  to  let,  manage,  receive, 
and  enjoy  the  rents,  issues,  and  profits  thereof, 
until  his  children,  G.  H.,  /.  J.,  and  K.  L., 
should  severally  and  respectively  attain  the 
age  of  twenty-one  years;  and  upon  further 
trust,  to  divide  the  said  hereditaments  equally 
between  and  amongst  his  said  children,  as  and 
when  they  should  severally  and  respectively  at- 
tain the  age  of  twenty-one  years,  share  and 
share  alike ;  and  in  case  any  or  either  of  his 
said  children  should  happen  to  die  before  he, 
she,  or  they  should  attain  such  age  as  afore- 
said, leaving  no  lawful  issue  him,  her,  or  them 
aurviving,  then  his  will  was,  and  he  did  thereby 
devise  the  share  or  shares  of  him,  her,  or  them 
bo  dying,  unto  and  between  the  survivors,  share 
and  share  alike,  and  if  only  one  survivor,  then 
to  such  survivor  absolutely  for  ever;  and  in 
case  any  or  either  of  his  said  children  should 
happen  to  die  before  he,  she,  or  they  should 
attain  the  age  of  twenty-one  years,  leaving 
lawful  issue  him,  her,  or  them  surviving,  then 
he  gave  and  devised  the  share  or  shares  of  him, 
her,  or  them  so  dying,  to  such  issue  respec- 
tively." The  testator  died  four  years  ago, 
leaving  his  widow,  an  eldest  son,  the  said  three 
younger  children,  and  the  said  trustees,  him 
surviving,  who  are  all  now  living.  The  eldest 
of  the  three  younger  children  is  now  sixteen 
years  old,  the  second  fourteen,  and  the  youngest 
live.  The  testator's  freehold  property  is  worth 
90/.  a  year.  Can  a  sum  of  money,  with  the 
consent  of  the  widow  and  eldest  son,  who  is 
of  age,  be  raised  on  the  property,  for  the  ad- 
vancement in  the  world  of  the  younger  chil- 
dren, and  by  what  means? 

J.O. 


COPYHOLDS. — ADMISSION  OF  TRU8TEB. 

A.,  a  copyhold  tenant  of  a  manor,  by  his 
will,  gave  and  devised  his  copyholds  to  B.f  his 
heirs  and  assigns  for  ever,  upon  trust,  to  pay 
the  rents  and  profits  to  the  testator's  widow 
C,  for  her  life ;  and  from  and  after  her  de- 
cease, in  trust  for  £>.,  the  testator's  son,  his 
heirs  and  assigns  for  ever.  Upon  the  death 
of  the  testator,  proclamation  was  made  for  the 
heir  to  come  in  and  be  admitted;  the  will  was 
presented,  and  B.,  the  trustee,  was  admitted 
according  to  the  trusts  of  the  will ;  and  the 
usual  fine  was  paid,  and  B.  is  still  living.  />., 
the  son,  died  in  the  lifetime  of  his  mother j 


and  £.,  the  mother,  is  now  dead.  Can  the 
lord  of  the  manor  (after  the  usual  proclama- 
tions for  the  heir  of  Z>.,  or  other  person  claim- 
ing title  to  the  property  to  come  in  and  be 
admitted,)  compel  the  heir  to  be  admitted  and 
pay  the  fine  to  be  assessed,  or  work  a  forfei- 
ture of  his  estate ;  or,  is  the  lord  of  the  ma- 
nor estopped  by  having  admitted  the  trustee, 
and  he  being  now  tenant  on  the  rolls  accord- 
ing to  the  trusts  of  the  will ;  is  the  estate  sub- 
ject to  forfeiture  for  want  of  a  tenant  ? 

Homo. 


THE  EDITOR'S  LETTER  BOX. 


We  are  informed  that  the  following  decision 
lately  took  place  at  the  Judge's  Chambers : — 
A  plaintiff  brought  his  action  in  person,  and 
declared,  and  afterwards  took  out  a  peremp- 
tory summons  to  amend  his  declaration.  On 
his  way  to  attend  the  summons,  he  was  arrest- 
ed, and  although  he  produced  to  the  officer 
the  summons  which  he  was  then  about  attend- 
ing in  person,  the  officer  treated  it  as  a  nul- 
lity, and  took  the  party  to  prison.  A  habeas 
was  afterwards  issued,  and  the  Judge  ordered 
him  to  be  discharged  from  the  arrest  instan- 
ter,  with  all  costs  to  be  paid  by  the  officer. 

In  order  to  dispose  of  some  important  Par- 
liamentary arrears,  and  Notices  of  New  Books, 
with  an  accumulation  of  Correspondence,  and 
other  communications,  we  purpose  next  week 
to  publish  a  Double  Number ;  after  which  we 
hope  to  keep  pace,  weekly,  with  all  the  various 
matters  relating  to  the  Law;  for  we  hear 
(though  we  scarcely  know  what  degree  of  cre- 
dit to  afford  the  intelligence)  that  but  few  ad- 
ditional measures  of  law  reform  will  be  at- 
tempted during  the  present  session  of  Parlia- 
ment. 

The  County  Register  of  Deeds  Bill  has  been 
unavoidably  postponed  till  the  next  week.  We 
shall  attend  to  the  provisions  in  that,  as  well  aa 
the  Metropolitan  Register  Bill,  in  an  early 
Number. 

If  the  reduction  in  the  newspaper  stamp 
duty,  of  which  notice  has  been  given,  should 
take  place,  (but  which  we  at  present  very  much 
doubt)  we  shall  be  prepared  immediately  to 
accommodate  our  Country  Subscribers  in  the 
manner  many  of  tbem  have  frequently  re* 
quired. 

The  Letters  of  J.  C. ;  M  A  Subscriber/'  R. 
F.  L.,  and  J.  W.  €.,  are  under  consideration. 

The  Queries  and  Answers  of  L.  M.W. ; 
C.  J.  M.,  and  many  others,  will  be  inserted  aa 
early  as  possible. 

We  shall  continue  to  afford  as  much  space 
as  can  be  conveniently  spared  in  each  Number, 
for  the  names  of  the  Country  Perpetual  Com- 
missioners under  the  Fine  and  Recovery  Act. 
They  should  be  sent  early  on  the  Wednesday, 
in  order  to  appear  on  the  following  Saturday. 
We  do  not  think  it  necessary  to  state  more 
than  the  residence  of  the  Commissioner,  be- 
cause, though  his  commission  specifies  the 
district  for  which  he  is  specifically  appointed, 
he  may,  according  to  the  act,  take  acknow- 
ledgments any  where. 
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flORAT. 


ON  THE  LAW  OF  FORFEITURE. 


Thb  law  relating  to  the  Forfeiture  of  a 
Felon's  Property  having  lately  come  before 
the  House  of  Commons,  and  a  Select  Com-j 
mittee  having  been  appointed  with  a  view 
to  its  alteration,  we  shall  endeavour  briefly 
to  state  the  principal  rules  on  the  subject. 

Forfeiture  is  of  Saxon  origin,  and  is  a 
part  of  the  punishment  for  the  offence,  and 
is  not  the  consequence  of  the  seignory  or 
lordship  paramount ;  2  Inst.  64  ;  Salk.  85  ; 
but  is  a  royal  prerogative,  and  part  of  the 
King's  revenue.  1  Bla.  Com.  299.  By  the 
law  of  forfeiture,  the  lands  of  all  traitors 
vest  in  the  Crown  for  ever.  2  Bla.  Com. 
252.  And  where  a  person  is  attainted  of 
treason,  the  wife  shall  not  be  endowed. 
5  &  6  Ed.  6.  c  11.  $  13.  And  see  Staundf. 
195.  So  also  in  treason,  all  the  lands  and 
tenements  of  the  attainted  person,  whether 
in  fee  simple  or  fee  tail,  and  all  his  rights 
of  entry  on  lands  and  tenements,  vest  in  the 
Crown,  and  also  all  the  property  of  all  lands 
and  tenements  which  he  had  in  his  own 
right  for  life  or  years.  Co.  Litt.  392 ;  1  Hal. 
P.  C.  251 ;  2  Hawk.  P.  C.  448;  26  Hen. 
8.  c.  13  ;  33  Hen.  8.  c.  20.  And  a  general 
power  of  revocation  will  pass  to  the  Crown, 
under  the  stat.  33  Hen.  8.  c.  20  ;  as  where 
the  power  might  be  performed  by  any  per- 
son, as  by  the  tender  of  a  ring,  or  the  like ; 
but  not  where  the  act  is  personal,  as  if  the 
power  is  to  be  executed  by  deed  under  hand 
and  seal.     1  Hal.  P.  C.  246. 

In  petit  treason  and  felony,  the  offender 
also  forfeits  to  the  King  all  his  chattel  in- 
terests absolutely,  and  the  profits  of  all  es- 
tates of  freehold  during  life,  and  after  his 
'    no.,  cxcix. 


death  all ,  his  lands  and  tenements  in  fee 
simple,  to  the  Crown,  for  what  is  called  the 
King's  year,  day  and  waste ;  for  an  ex- 
planation of  which  term,  see  4  Bla.  Com. 
385.  They  are  now  generally  compounded 
for ;  but  otherwise  regularly  belong  to  the 
Crown. 

When  freehold  lands  are  held  for  several 
lives  in  succession,  or  by  the  offender  for  his 
life  only,  or  in  right  of  his  wife's  inherit- 
ance, the  rents  and  profits,  during  the  life 
of  the  offender,  will  be  forfeited  to  the  King, 
and  nothing  to  the  lord.  3  Inst.  19 ;  Fitz. 
166;  2  Prest.  Abs.  313. 

Copyholds  are  forfeited  to  the  lord,  and 
not  to  the  King.  Margaret  Podgers  case, 
9  Co.  107 ;  Bird  v.  Kirke,  1  Mod.  200 ; 
Walker  v.  Denne,  2  Ves.  jun.  170.  And 
the  forfeiture  relates  back  to  the  time  when 
the  offence  was  committed.  Co.  Litt.  390 
b ;  Com.  Dig.  Forfeiture,  B.  6.  But  after 
the  forfeiture,  some  act  must  be  done  by  the 
lord — by  office  found  or  presentment  made, 
or  entry  and  seizure,  or  by  some  other  step — 
or  the  estate  will  not  vest  in  him.  There- 
fore, where  a  joint  tenant  of  copyhold  pre- 
mises was  capitally  convicted  of  felony,  and 
pardoned  on  condition  of  suffering  two 
years'  imprisonment,  and  the  lord  took  no 
step  towards  seizing  the  lands,  and  after  the 
two  years'  imprisonment  had  expired,  the 
copyholder  brought  ejectment  against  his 
co-tenant,  who  had  ousted  him  :  it  was 
held,  that  as  the  lord  had  taken  no  steps 
towards  seizing  the  lands,  they  did  not  vest 
in  him ;  and  that  the  copyholder,  being  re- 
stored to  his  civil  rights  by  the  pardon,  un- 
der the  6  G.  4.  c.  25,  might  maintain  the 
action.  Doe  d.  Evans  v.  Evans,  5  B.  &  C. 
584  ;  8  Dow.  &  Ry.  «S09.     There  cannot 
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be  a  forfeiture  of  copyholds  by  a  conviction 
of  felony  before  attainder,  unless  there  be  a 
custom  to  this  effect  in  the  manor.  Rex  v. 
Wilton,  3  B.  &  A.  510. 

Lands  are  forfeited  for  no  other  crimes 
than  treason  and  felony;  but  forfeiture  of 
goods  and  chattels  takes  place,  not  only 
in  these  offences,  but  also  in  all  minor  of- 
fences of  petit  larceny  (when  it  existed), 
standing  mute,  &c.  All  the  goods  and 
chattels,  real  and  personal,  are  also  for- 
feited on  felony  de  se9  after  inquisition 
found.  Plowd.  260 ;  1  Hail  P.  C.  29 ;  5 
Co.  110.  See  also  Lambert  v.  Taylor,  4 
B.  &  C.  138 ;  6  Dow.  &  Ry  188.  So  also 
if  a  flight  was  found  by  the  jury,  on  an  ac- 
cusation of  crime,  the  party  forfeited  his 
goods  and  chattels;  but  the  practice  of 
finding  a  flight  has  been  discontinued  ;  and 
by  7  &  8  G.  4.  c.  28.  §  5,  it  is  enacted, 
that  no  jury  shall  be  charged  to  inquire 
concerning  the  lands  or  goods  of  any  person 
indicted  for  treason  or  felony,  nor  whether 
he  fled  for  such  treason  or  felony. 

There  is  this  difference,  however,  be- 
tween the  forfeiture  of  lands,  and  of  goods 
and  chattels.  Lands  are  forfeited  upon 
-  attainder,  and  not  before ;  goods  and  chat- 
tels are  forfeited  upon  conviction;  for  in 
many  cases  where  goods  are  forfeited,  there 
never  is  any  attainder,  which  happens  only 
where  judgment  of  death  or  outlawry  is 
given:  therefore  in  those  cases  the  for- 
feiture must  be  upon  conviction,  or  not  at 
all ;  and  being  necessarily  upon  conviction 
in  those,  it  is  so  ordered  in  all  other  cases ; 
for  the  law  loves  uniformity ;  4  Bla.  Com. 
387. 

All  the  personal  property  and  rights  of 
action  in  respect  of  property  accruing  to 
the  party  attainted,  either  before  or  after 
attainder,  are  vested  in  the  Crown,  without 
office  found;  and  therefore  attainder  may 
be  well  pleaded  in  bar  to  an  action  pa  a 
bill  of  exchange  indorsed  to  the  plaintiff 
after  his  attainder.  Bulloch  v.  Dodds,  2 
B.  &  Aid.  258. 

In  cases  of  treason,  it  is  undisputed  that 
forfeiture  relates  back  to  the  time  of  the 
treason  committed,  so  as  to  avoid  all  inter- 
mediate sales  and  incumbrances  of  the  lands 
of  the  traitor,  if  he  shall  have  been  actually 
attainted.  3  Inst.  211  ;  Co.  Litt.  13;  1 
Hal.  P.  C.  360,  426.  So  also,  according 
to  Mr.  Justice  Blackstone,  a  forfeiture  for 
felony  relates  back  to  the  time  of  the  of- 
fence committed,  as  well  as  forfeitures  for 
treason,  so  as  to  avoid  all  intermediate 
charges  and  conveyances.  4  Bla.  Com. 
386,  387,  citing  3  Inst.  55.  And  Mr. 
Preston  says,  that  "  the  title  under  attain- 


der for  treason  is  by  reason  of  forfeiture ; 
and  the  relation  of  title  is  to  the  time  of  the 
crime  committed.  In  cases  of  attainder  for 
felony,  the  only  forfeiture  is  of  the  rents 
and  profits  for  the  life  of  the  criminal,  and 
the  year,  day,  and  waste  from  his  death." 
"  In  the  case  of  treason,  the  alienation,  be- 
tween the  crime  and  attainder  will  not,  and 
in  the  case  of  felony  it  will  avail."  2  Prest. 
Conv.  261.  But  this  merely  refers  to  the 
claim  by  escheat,  as  the  alienation  by  a 
felon  will  not  avail  against  the  claim  of  the 
Crown  for  forfeiture.  In  the  case  of  mur- 
der, the  relation  is  to  the  stroke,  and  not  to 
the  death.     1  Hal.  P.  C.  413. 

A  person  is  capable  of  being  a  grantor  or 
grantee,  even  after  attainder.  Perk.  26,  48. 
Touch.  200,  231,  205.  Prest.  Conv.  260. 
So,  after  attainder,  a  tenant  in  tail  might 
bar  the  entail,  and  the  remainders  or  rever- 
sion expectant  thereon,  by  fine  or  recovery. 
Touch.  6.  Stevens  v.  Winning,  widow,  ami 
others,  2  Wils.  219 ;  and,  since  the  late 
statute  3  &  4  W.  4,  c.  74,  by  deed.  Bat 
see  2  Prest.  Conv.  261.  So  also,  a  man  at- 
tainted of  felony  or  murder,  &c.  may  make 
a  grant  of  rent  or  common,  or  a  feoffment, 
and  the  same  shall  bind  all  persons  but  the 
king  for  his  time,  and  the  lord  of  whom  the 
land  is  held.     Perk.  26. 

But  the  forfeiture  of  goods  and  chattels 
has  no  relation  backwards;  so  that  only  those 
which  a  manhas  at  the  time  of  conviction  wiD 
be  forfeited.  Therefore  a  traitor  or  felon  may 
bond  fide  sell  any  of  his  chattels,  real  or  per- 
sonal, for  the  maintenance  of  himself  and 
family,  between  the  fact  and  conviction. 
2  Hawk.  P.  C.  454.  8  Co.  171.  3  Bac. 
Ab.  272.  But  if  they  be  parted  with  colln- 
sively,  and  not  bond  fide,  merely  to  defraud 
the  Crown,  the  law  will  reach  them  in  the 
hands  of  a  collusive  purchaser.  13  Eliz. 
c.  5. 

It  seems~clear,  therefore,  that  any  volun- 
tary settlement,  made  by  a  person  charged 
with  felony,  which  can  be  proved  to  have 
been  executed  after  the  charge,  will  be  void, 
in  case  of  a  subsequent  conviction  or  attain- 
der ;  and  it  will  be  open  to  greater  suspi- 
cion if  it  be  in  favour  of  any  of  the  prison- 
er's family.  See  Jones  v.  Ashart,  Skin. 
357.  So  also,  although  a  sufficient  consi- 
deration appear  on  the  face  of  the  deed  of 
assignment,  yet  it  will  be  necessary  strictly 
to  prove,  the  consideration.  Shaw  v.  Bran, 
1  Stark.  N.  P.  C.  319 ;  although,  if  a  suf- 
ficient consideration  be  proved,  the  deed,  it 
would  seem  from  this  case,  would  be  valid, 
although  the  object  was  to  avoid  a  forfeiture, 
and  the  purchaser  had  notice  of  it. 
I     The  best  mode  of  effecting  the  object  of 
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the  parties,  therefore,  in  such  a  case,  is,  to 
effect  a  bond  fide  sale  of  the  goods  to  a  pur- 
chaser, at  the  highest  price  that  can  be  ob- 
tained, and  dispose  of  the  proceeds  in  such 
manner  as  the  parties  may  see  fit ;  and  it 
would  seem  to  be  difficult  to  impeach  such  a 
transactidn.  See  Mr.  Stewart's  note,  4 
Byth.  Conv.  286. 

In  a  very  late  case,  where  a  person  being 
in  custody  on  a  charge  of  felony,  conveyed 
all  his  property  in  trust  for  his  wife  for  life, 
and  then  in  trust  for  his  son,  and  on  the 
next  day  was  convicted  of  the  felony,  it  was 
held  that  the  conveyance  was  void  as 
against  the  Crown.  Morewood  v.  Wilkes, 
6  Car.  &  Pay.  144. 

By  the  bill  which  has  been  lately  intro- 
duced by  Mr.  Rotch,  and  of  which  we  have 
already  given  an  analysis  *,  a  very  consider- 
able alteration  is  proposed  to  be  made.  We 
do  not  expect  that  it  will  pass  in  its  present 
form,  but  will  probably  receive  very  consi- 
derable alteration  from  the  Committee. 
When  it  is  again  brought  into  the  House, 
we  shall  probably  return  to  the  subject. 


REVIEW. 

The  Rules  of  Court,  from  the  passing  of  the 
Uniformity  of  Process  Act,  to  the  pre- 
sent time;  including  those  on  Practice 
and  Pleading  of  Hilary  Term  last.  With 
Notes  and  Forms,  and  an  Appendix  of 
recent  Statutes,  with  the  Cases  decided 
thereon.  By  Charles  F.  F.  Wordsworth, 
Esq.,  of  the  Inner  Temple,  Barrister  at 
Law.    Maxwell. 

Mr.  Wordsworth  observes,  that  the  Uni- 
formity of  Process  Act  has  effected  a  com- 
plete change  in  the  conduct  of  Personal 
Actions,  and  it  is  one  of  the  objects  of  his 
book  to  collect  the  Rules  of  Court  since 
that  statute,  with  the  decisions  thereon. 
The  work  also  contains  the  Rules  on  Plead- 
ing, which  are  accompanied  by  Notes,  the 
merit  of  which  the  author .  estimates  at 
a  very  humble  rate.  Indeed  he  considers 
that  any  thing  beyond  bare  annotation 
would  be  premature.  We  shall,  however, — 
as  this  is  die  novel  part  of  the  undertaking — 
enable  our  readers  to  form  a  judgment  of 
Mr.  Wordsworth's  labors. 

The  5th  Rule,  which  has  excited 
much  attention  among  practitioners, — pre- 
scribing that  several  counts  or  pleas  shall 
not  be  allowed, — is  thus  commented  upon : 

"  But  it   happens   more   frequently   than 
»Ste«W,  p.4tt. 


otherwise,  that  when  various  countt  are  intro- 
duced, they  do  not  really  relate  to  distinct 
claims,  but  are  adopted  merely  as  so  many 
different  forms  of  propounding  the  same  cause 
of  action,  and  are  therefore  a  mere  evasion  of 
the  rule  against  duplicity.  It  takes  place  when 
the  pleader,  after  having  set  forth  bis  case,  in 
one  view,  feels  doubtful  whether,  as  so  stated, 
it  may  not  be  insufficient  in  point  of  law,  .or 
incapable  of  proof  in  point  of  fact ;  and  at  the 
same  time  perceives  another  mode  of  state- 
ment bv  which  the  apprehended  difficulty  may 
probably  be  avoided.  Not  choosing  to  rely  on 
either  view  of  the  case  exclusively,  he  takes 
the  course  of  adopting  both,  and  accordingly 
inserts  the  second  form  of  statement,  in  the 
shape  of  a  second  count,  in  the  same  manner 
as  if  he  were  proceeding  for  a  separate  cause 
of  action.  If,  upon  the  same  principle,  he 
wishes  to  vary  still  further  the  method  of 
allegation,  he  may  find  it  necessary  to  add 
many  other  succeeding  counts  besides  the 
second, — and  tbus,  in  practice,  a  great  variety 
of  counts  often  occurs  in  respect  of  the  same 
cause  of  action,  the  law  not  having  set  any 
limits  to  the  discretion  of  the  pleader,  in  this 
respect,  if  fairly  and  rationally  exercised.  Ste- 
phen's PI.  315. 

"  The  restriction  against  the  use  of  several 
pleas  to  the  same  matter,  after  being,  for 
ages,  observed  in  its  original  severity,  was  at 
length  relaxed  by  the  4  Ann.  c.  16.  §  4,  which 
enacts  that  '  it  shall  be  lawful  for  any  defend- 
ant or  tenant,  in  any  action  or  suit,  or  for  any 
plaintiff  in  replevin,  in  any  Court  of  Record, 
with  leave  of  the  Court,  to  plead  as  many 
several  matters  thereto  as  he  shall  think  neces- 
sary for  his  defence.'  Since  this  act,  the 
course  has  been  for  the  defendant,  if  he  wishes 
to  plead  several  matters  to  the  same  subject  of 
demand  or  complaint,  to  apply  personally  for 
a  rule  of  court,  permitting  him  to  do  so.  Ste- 
phen's PI.  321. 

"  To  correct  the  abuse,  the  growth  of  which 
is  so  perspicuously  described  by  Mr.  Serjeant 
Stephen,  the  present  rule  was  framed.    It 
had,  however,  already  been  in  some  degree 
checked  by  R.  H.  T.  2  W.  4,  applicable  to  all 
the  Courts,  by  which  it  is  ordered  that  'No 
costs  shall  be  allowed  on  taxation  to  a  plaintiff, 
upon  any  counts  or  issues  upon  which  he  has 
not  succeeded;  and  the  costs  of  all  issues 
found  for  the  defendant  shall  be  deducted  from 
the  plaintiff's  costs/  And  see  Tidd's  Prac.  9th 
ed.  972.    Upon  this  rule  it  has  been  decided 
that  the  general  issue,  pleaded  to  a  declaration 
containing  several  counts,  tenders  a  distinct 
issue  on  each  count  j  and  that  the  defendant  is 
therefore  entitled  to  have  the  costs  of  the 
counts  found  for  him  deducted  from  those  of 
the  counts  found  against  him.    Co*  v.  Thomp- 
son, 1  Dowl.  572;  2  C.  &  J.  498,  S.  C. ;  Knight 
v.  Brown,  1  Dowl.  730 ;  9  Bing  643,  S.  C. 
Where,  however,  a  plaintiff  succeeds  on  one  of 
several  issues,  and  the  defendant  succeeds  on 
the  others,  but  the  defendant's  witnesses  are 
as  necessary  on  the  issues  found  against  him  as 
on  the  issues  found  for  him,  the  plaintiff  was 
held  entitled  to  the  costs  of  all  his  witnesses 
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upon  the  issues  found  for  him,  and  the  defend- 
ant to  none  of  his.  Richards  v.  Cohen,  KDowl. 
533.  Where  the  jury  found  immaterial  issues 
in  favour  of  a  defendant,  and  the  plaintiff  had 
afterwards  judgment  nun  ubstnnie  veredicto,  it 
was  held  that  neither  party  was  entitled  to  the 
costs  of  those  issues.  G'todbume  v.  Bwomnn, 
2  Dowl.  206.  Where,,  in  trespass,  the  jury 
found  for  the  defendant  upon  a  plea  which 
went  to  the  whole  cause  of  action,  and  the 
Judge  thereupon  discharged  them  as  to  the 
other  issues,  it  was  held  that  the  defendant 
was  not  entitled  to  the  costs  of  the  pleadings 
or  witnesses  in  respect  of  the  issues  upon  which 
no  verdict  was  given.  ValLance  v.  Adams, 
2  Dowl.  118." 

The  Rule  appears  to  assume  that  several 
counts  for  the  same  cause  of  action  have 
been  introduced  to  obviate  such  variances 
as  are  not  material  to  the  merits  of  a  cause ; 
and  that  the  use  of  several  counts  to  express 
one  and  the  same  cause  of  action,  will  be 
rendered  unnecessary  by  the  powers  con- 
ferred on  the  Judges  to  amend  immaterial 
variances.  But  it  frequently  happens  that 
counts  contain  very  considerable  differences 
which  cannot  be  regarded  as  immaterial. 
In  many  actions  it  is  necessary  to  prepare 
counts  or  pleas  on  the  suggestion  of  facts  of 
a  very  difficult  nature,  arising  from  the 
absence  of  any  express  contract,  and  from 
the  facta  growing  out  of  circumstances  res- 
pecting which  differences  of  opinion  exist, 
not  only  between  witnesses  on  opposite 
sides,  but  even  amongst  those  on  the  same 
aide.  In  many  cases,  also,  the  facts  tran- 
spire only  by  degrees ;  and  those  who  are 
.  practically  conversant  with  the  collecting 
of  evidence  and  the  digesting  of  proofs,  are 
aware  of  the  impossibility  of  procuring  evi- 
dence, in  the  first  instance,  sufficiently  full 
and  accurate  to  shape  a  single  count,  so  as 
to  render  it  adequate  to  the  evidence  as  it 
may  ultimately  be  adduced. 

We  think  that  the  convenience  of  several 
counts  is  not  counterbalanced  by  the  in- 
creased costs  of  the  pleadings  $  and  that  the 
New  Rule  will  occasion  numerous  amend- 
ments during  the  progress  of  a  cause,  which 
will  be  attended  with  more  than  an  equal 
expense.  Besides,  a  material  variance 
must  still  lead  to  a  nonsuit,  and  a  plaintiff 
who  has  a  good  cause  of  action,  may,  by 
the  operation  of  the  6th  Rule,  be  sub- 
jected to  a  defeat,  and  involved  in  the  costs 


mit,  and  the  necessary  consequence  will 
that  defendants  will  demur ;  and  thus  the 
judgment  of  the  Court  wiD  be  given,  not 
upon  the  merits  of  the  cause,  but  on  the 
form  of  the  pleadings.  On  the  comparative 
quantum  of  expense,  it  should  also  be  re- 
collected, that  the  plaintiff's  attorney  will 
be  compelled  to  investigate  all  the  facts  of 
the  case  at  the  commencement  of  the  cause, 
when  it  is  doubtful  whether  the  matter  will 
ever  come  to  trial ;  by  which  a  fruitless  ex- 
pense will  be  thrown  upon  the  plaintiff, 
more  than  equal  to  any  difference  of  coats 
by  retrenchment  in  pleading'. 

The  15th  Rule,  as  to  the  entry  of  Pro- 
ceedings on  the  Roll,  is  thus  noticed : 


"  Previously  to  waking  the  present  rule,  the 
pleadings  and  issue  being  adjusted   by  the 
making  up,  delivery,  and  return  of  the  de- 
murrer book,  issue  or  paper  book,  the  next 
step  was  to  enter  the  issue  on  record.    The 
pleadings  were  fiaraed  as  if  they  were  copied 
from  a  roll  of  the  oral  pleadings.    Such  a  roll 
(Steph.  PI.  107)  did,  in  the  time  of  oral  plead- 
ing, exist,  and  up  to  the  promulgation  of  tibia 
new  rule  continued  to  exist  in  contemplation 
of  law ;  but  no  roll  was  actually  prepared,  or 
record  made,  till  after  issue  joined  and  made 
up  in  manner  alwve  described.    At  that  time, 
however,  a  record  was  drawn  up  on  a  parch- 
ment roll.    This  was  called  entering  the  issue, 
generally  done  by  the  plaintiff:  I  Archb.  Pr. 
133,  1  ed.,  and  the  roll  on  which  the  entry 
was  made  was  called  the  i*sue  rolL    It  con- 
tained an  entry  of  the  term  of  which  the  de- 
murrer book,  issue,  or  paper  book,  was  en- 
titled— that  is,  the  term  iu  which  issue  was 
joined— and  (iu  the  K.  B.)  the. warrants  of 
attorney  silpposed  to  have  been  given  by  the 
parties,*  at  the  commencement  of  the  canse, 
authorising  their  attorneys  to  appear  for  them 
respectively;  and  it  then  proceeded  with  a 
transcript  of  the  declaration  and  subsequent 
pleadings,    continuances,   and  award  of  the 
mode  of  decision,  as  contained  in  the  demurrer 
book.  Usue,  or  paper  book.    Steph.  PL  10J. 
Such  was  the  course  of  proceeding,  when 
strictly  and  formally  pursued;  but  the  general 
practice  was  not  to  complete  the  issue  roll,  by 
transcribing  the  whole  of  the  proceedings  into 
it,  but  to  enter  only  what  is  called  an  ineipitmr, 
that  is,  the  mere  commencement,  or  initial 
words  of  the  issue,  paper  book,  or  demurrer 
bqok.     1  Archb.  Pr.  K.  B.,  2  ed.,  146;  Imp. 
C.  P.  403 ;  Dickenscn  v.  Flnhted,  7  T-  R.  4/4. 
"  The  entries  on  the  rolls  were  formerly 
made,  in  the  K.  B.,  by  the  clerks  of  the  Chief 
Clerk,  as,  iq  the  C.  P.,  they  were  made  by  the 
of  unsuccessful  litigation*     Jo    numerous   clerks  of  the  Protbonotaries,  who  were  called 

_^_ ~   J~r~_4. a.i__ A    _r  _    ~«.__:^1    •  Rntm*ina»  CWt^rXe*.  *    hiit  th*v.  itrt*   nnur  mad*     in 


Entering  Clerks  %  but  they  are  now  made,  in 
both  Courts,,  by  the  attorneys ;  ifeey  ought  to 
be  written  in  a  full  htir  hand,  with  «  large 
marjon,  of  an  inch  at  least,  and  a  convenient 
distance  at  the  top  for  binding  up  the  same, 
and  at  the  bottom,  in  order  that  the  'writing 
declaration  as  generally  as  the  law  will  per-   may  not  be  rubbeg  oat*    If  the  space  left  be 


icases  a  defeat  on  the  ground  of  a  material 
variance  will  be  irremediable,  as  the  period 
permitted  for  bringing  a  fresh  action  may 
hare  elapsed*  It  should  be  observed,  also, 
that  a  plaintiff  may  be  induced  to  frame  his 
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toot  sufficient  f of  the  subsequent  entries,,  one 
or  more  rolls  may  be  added,  which  are  called 
riders,  with  references  at  the  bottom  of,  the 
preceding  roll.  In  the  Exchequer,  the  entries 
are  made  by  the  attorneys,  formerly  by  the 
clerks  in  Court.    Tidd's  Prac*  9  ed.,  730." 

On  the  17th  Rule,  as  to  paying  money 
into  Court,  we  find  the  following  com- 
ment: 

"  The  practice  of  bringing  money  into  Court 
is  said  to  have  been  first  introduced  in  the 
reipi  of  Car.  2,  at  the  time  when  Kelyng  was 
Chief  Justice,  to  avoid  the  hazard  and  difficulty 
•f  pleading  a  tender.  And  it  is  allowed  in 
eases  where  an  action  is  brought  upon  con* 
tract,  far  the  recovery  of  a  debt,  which  is 
either  certain,  or  capable  of  being  ascertained 
by  mere  computation,  without  leaving  any  sort 
of  discretion  to  be  exercised  by  the  jury*  2  Bur. 
1120.  In  these  cases,  where  the  dispute  is  not 
whether  any  thing,  but  how  much*  is  due  Co 
the  plaintiff,  the  defendant  may  have  leave  to 
bring  into  Court  any  sum  of  money  he  thinks 
fit,  and  the  Court  will  make  a  rule,  that  unless 
the  plaintiff  accept  of  it,  with  costs,  in  dis- 
charge of  the  action,  it  shall  be  struck  out  of 
the  declaration,  and  paid  out  of  Court  to  the 
plaintiff  or  his  attorney;  and  the  plaintiff, 
upon  his  trial,  shall  not  be  permitted  to  give 
evidence  for  the  sum  brought  in.  Tidd's  Prac. 
9  ed.  619. 

"  Fvr  those  cases  in  which  money  might,  or 
might  not,  be  paid  into  tourt,  consult  Birhs  v. 
Tripp*,  I  Wms.  Saund.  6  ed.,  33 a;  Tidd's 
Prac.  9  ed.,  619;  Archh.  Pr.  K.  B.  199,  2  ed. 
But  now,  under  3  &  4  W.  4  c.  42.  §  21,  it  may 
be  done  in  all  personal  actions  (except  actions 
for  assault  and  battery,  false  imprisonment, 
hoel,  slander,  malicious  arrest  or  prosecution, 
criminal  conversation,  or  debauching  plaintiff's 
daughter  or  servant). 

"There  is  said  to  be  no  precedent,  where 
there  are  several  defendants,  for  one  to  pay 
money  into  Court.    2  BL  Rep..  1030. 

"  As  supposed  valid  tenders  are  often  dis- 
proved on  the  trial,  the  safest  course,  in  cases 
of  the  least  doubt,  is  to  pay  the  money  into 
Court,  and  not  to  plead  the  tender,  though,  in 
that  case,  the  defendant  will  have  to  bear  the 
costs  to  the  time  of  sucn  payment  1  Chitty's 
O.  P.L.,  509.  -But  if  a  defendant  bring  money 
into  Court,  upon  some  of  the  counts,  and  the 
plaintiff  take  It  out,  the  latter  is  only  entitled 
to  the  costs  of  those  counts.  4  T.  R.  679; 
2  Taunt,  266. 

"  In  the  Common  Pleas,  according  to  seve- 
ral recent  decisions,  where  the  defendant, 
after  action  brought,  and  before  declaration, 
offers  to  pay  the  debt  and  costs,  and  the  plain- 
tiff refuses  to  receive  it,  the  Court  will  permit 
the  defendant  to  pay  the  debt  into  Court,  with 
the  costs  of  the  action  up  to  the  time  of  his 
offer  only  $  and  if  the  plaintiff  take  the  money 
out  of  the  Court,  he  will  be  compelled  to  pay 
the  costs  (of  the  application,  and  all  costs  in  the 
action  subsequent  to  the  offer.  Tidd's  Prac. 
9  ed.  623. 

"As  to  pleading  tender,   generally,   seel 


Chitty's  PI.,  5ed„  356— 630 ,  Steph.  PI.,  2ed., 
324;  Tidd's  Prac*,  9 ed,  647." 

The  last  note  which  we  shall  extract  re- 
lates to  the  operation  of  the  plea  of  general 
issue  non  assumpsit. 

"  lu  most  of  the  usual  actions,  there  is  an 
appropriate  plea,  fixed  by  ancient  usage,  as  the 
proper  method  of  traversing  the  declaration, 
in  cases  where  the  defendant  means  to  deny 
the  whole  or  the  principal  part  of  its  allega- 
tions. This  form  of  plea,  or  traverse,  is  called 
the  general  issue  in  that  action ;  and  it  appears 
to  be  so  called,  because  the  issue  that  it  tenders, 
involving  the  whole  declaration,  or  the  prin- 
cipal part  of  it,  is  of  a  more  general  and  com* 
prehensive  kind  than  that  usually  tendered  by 
a  common  traverse. 

"  A  very  important  effect  attends  the  adop- 
tion of  the  general  issue,  viz.  that  by  tendering 
the  issue  at  the  declaration,  and  thus  closing 
the  procete  of  the  pleading  at  so  early  a  stage, 
it  throws  out  of  use,  wherever  it  occurs,  a 
great  many  rules  of  pleading,  applying  exclu- 
sively to  the  remoter  allegations.  For  it  is  evi- 
dent that,  when  the  issue  is  thus  tendered  in 
the  plea,  the  whole  doctrine  relating  to  plead- 
ings in  confession  and  avoidance,  replications, 
rejoinders,  &c.  is  superseded.  At  the  same 
time,  the  general  issue  is  of  very  frequent 
occurrence  in  pleading,  and  it  has,  therefore, 
on  the  whole,  the  effect  of  narrowing  very 
considerably  the  application  of  the  greater 
and  more  subtle  part  of  the  science.  Steph. 
Plead.  2  ed.  186, 190. 

"  In  debt  on  speciultu, and  in  covenant,  the 
general  issue,  mm  est  factum,  denies  that  the 
deed  mentioned  in  the  declaration  is  the  deed 
of  the  defendant.  But  if  the  defendant's  case 
consist  of  any  thing  but  a  denial  of  the  execu- 
tion of  such  deed  as  alleged,  or  some  fact 
showing  its  absolute  invalidity,  the  plea  of 
nun  est  factum  will  be  improper.  Steph.  Plead. 
2  ed.  191 ;  and  see  Murray  v.  Earl  of  Stair, 
2  B.  &  C.  82 ;  Chitty's  Plead.  5  ed.  518,  621. 

"  In  debt  on  sample  contract,  the  general 
issues  alleges,  that  '  he  does  not  owe  the  sum 
of  money/  &c.  which,  it  is  evident,  is  adapted 
to  any  kind  of  defence  that  tends  to  deny  en 
existing  debt.  She  ph.  Plead.  43, 194.  But  under 
this  plea,  defendant  cannot  give  in  evidence  a 
tender,  nor  (without  notice)  a  srt-off;  npr  (in 
an  action  for  rent  on  indenture),  that  the  plain- 
tiff mm*  nothing  in  the  tenements ;  nor  (in  debt, 
qui  turn)-  a  former  recovery  against  him  for  the 
same  cause  by  another  person.  Tidd's  Prac. 
8  ed.  700 

"  In  detinue,  the  general  issue  alleges, '  that 
he  does  not  detain  the  said  goods  in  the  said 
declaration  specified;'  viz.  'certain  goods  of 
the  plaintiff*    Steph.  PI.  46, 194. 

"  In  trespass,  the  general  issue,  not  guikjy, 
evidently  amounts  to  a  denial  of  the  trespasses; 
alleged,  and  no  more. 

"  In  assumpsit,  the  declaration  states  that 
the  defendant,  upon  a  certain  consideration 
therein  set  forth,  made  a  certain  promise  to 
the  plaintiff.  The  general  issue  in  this  action 
states,  '  that  the  defendant  did  not  promise 
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and  undertake  in  manner  and  form/  &c.  Al- 
though formerly  otherwise,  the  defendant,  in 
all  actions  of  assumpsit,  under  the  general 
issue,  may  not  only  contend  that  no  promise 
was  made,  or  shew  facts  impeaching  the  vali- 
dity of  the  promise,  but,  with  some  tew  excep- 
tions, may  prove  any  matter  of  defence  what- 
soever which  tends  to  destroy  his  debt  or 
liability.  But  he  cannot  give  in  evidence  a 
tender,  bnnhruptry  *f  defendant,  the  statute  of 
limitations,  a  dt/trharge  under  the  insolvent  art, 
nor,  in  "some  cases,  a  defence  under  the  Court 
of  Conscience  Acts.  Nor  is  a  set-off  evidence, 
under  non  assumpsit,  unless  notice  of  set-off 
be  given  with  the  plea.  Steph.  PL  60, 197  j 
ChitrVs  PI.  1  ed.  473. 

"  In  trespass  on  the  ease  in  general,  the  de- 
claration sets  forth  specifically  the  circum- 
stances which  form  the  subject  of  complaint 
Steph.  PL  51,  52.  The  general  issue,  not 
(ruing,  is  a  mere  traverse,  or  denial  of  the  facts 
so  alleged.  Here  a  relaxation  has  taken  place, 
similar  to  that  which  prevails  in  assumpsit;  for 
under  this  plea,  a  defendant  is  permitted  not 
only  to  contest  the  truth  of  the  declaration, 
but,  with  certain  exceptions,  to  prove  any 
matter  of  defence  that  tendB  to  shew  that  the 
plaintiff  has  no  right  of  action,  though  such 
matters  be  in  confession  and  avoidance  of  the 
declaration,  as  a  release,  satisfaction,  &c. 
But,  in  an  action  for  libel,  or  words  of  slander, 
he  cannot  give  in  evidence  the  truth  of  the 
charges,  but  must  plead  it  specially ;  nor  re- 
taking on  fresh  pursuit,  in  an  action  for  an 
escape;  nor  in  any  action  on  the  case,  the 
statute  of  limitations.  1  Wms.  Saund.  63  n.  6, 
5  ed. ;  Chitty's  PI.  536,  5  ed." 

On  the  whole,  we  think,  this  little  book 
has  been  carefully  compiled,  and  will  be 
useful  to  the  practitioner,  carrying  the  infor- 
mation on  the  subjects  it  comprises  down 
to  the  most  recent  period. 


THE  PROPERTY  LAWYER. 
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THE   STATUTE   OP  FRAUDS. 

By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  3, 

it  is  enacted,  "  that  no  leases,  either  of  freeholds 
or  terms  of  years,  or  any  uncertain  interest  of 
or  in  any  messuage,  &c.  shall  be  surrendered, 
unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  so  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  wri- 
ting, or  by  act  and  operation  of  law.  The 
following  case  has  lately  occurred  under  this 
section. 

Trespass  for  taking  the  plaintiff's  goods, 
with  a  count  for  an  expulsion.    Plea,  General 


issue.  It  appeared  that  the  plaintiff  rented  H 
house  at  Pentonville  of  the  defendant,  as  tenant 
from  rear  to  year;  and  that,  at  about  eleven 
o'clock  on  the  night  of  the  13th  of  July,  1833, 
the  defendant,  seeing  the  plaintiff's  son  go  into 
the  house  and  lewe  the  Key  in  the  door,  took 
possession  of  the  key,  and  kept  the  plaintiff 
out  of  the  house,  alleging  that  he  took  the 
goods  as  a  distress  for  rent.  The  plaintiff  had, 
in  the  month  of  March  1833,  sent  the  defend- 
ant a  written  notice  to  quit,  signed  by  her;  but 
that  notice  did  not  expire  with  the  year  of  the 
tenancy,  and  had  not  been  acted  on  by  the  de- 
fendant. 

Par  he,  J.  (in  summing  up). — The  landlord 
might,  if  he  had  chosen,  have  treated  tins  ir- 
regular notice  to  quit  as  a  surrender ;  as  a  term 
of  this  kind  may  be  surrendered  by  a  note  in 
writing.  But  he  has  not  done  so.  With  re- 
spect to  the  taking  of  the  goods,  that  cannot 
be  justified  as  for  a  distress;  because  no  one 
has  a  right  to  make  a  distress  alter  dark. 

Verdict  for  the  plaintiff— damages  50/*  AU 
denowrgh  v.  People,  6  C.  &  P.  212. 


[At  the  suggestion  of  many  8ubscribers,we  in- 
tend to  devote  more  space  to  the  department 
of  our  work  comprising  the  Eaw  of  Property 
and  Conveyancing ;  and,  for  facility  of  refer- 
ence, it  may  be  desirable  to  arrange  the  letters 
of  Correspondents  on  those  subjects  under  the 
present  head.  With  this  view,  we  Insert  the 
following  communications ;  and  assure,  in  par- 
ticular, our  provincial  friends,  that  we  shall  ac- 
commodate them  to  the  utmost  of  our  power.] 

D0WRH. 

To  the  Editor  of  the  Legal  Observer. 

8ir, 
In  your  last  Number,  the  question  it 
discussed,  whether  the  dower  of  a  woman 
married  on  or  before  the  1st  of  Jan.  1834, 
in  relation  to  lands  purchased  alter  that  day, 
may  be  barred  by  a  declaration  of  the  husband 
under  the  Dower  Act.  It  clearly  cannot  be  so 
barred.  The  14th  section  has  reference  to  the 
time  of  marriage,  and  not  to  the  time  of  the 
right  accruing.  The  question  has,  indeed, 
been  started  in  practice,  and  is  discussed  in  the 
Advertisement  to  the  Rules  and  Statutes, 
printed  as  a  Supplement  to  Hayes'  Introduc- 
tion ;  but  that  writer  concludes  that  the  14th 
section  saves  the  rights  of  women  married  on 
or  before  the  1st  Jan.  1834,  in  respect  to  mU 
the  husband's  lands,  whether  acquired  on  or 
before  or  after  that  day.  This  construction 
does  not,  however,  rest  on  any  individual  opi- 
nion. Mr.  Preston,  Mr.Broaie,  in  short,  all 
the  most  eminent  conveyancers,  agree  in  think- 
ing that  the  Dower  Act  leaves  women,  mar- 
ried on  or  before  the  1st  Jan.  1834,  exactly 
where  it  found  them ;  and  they  act  upon  this 
exposition  as  a  matter  beyond  controversy. 
As  to  such  women,  the  old  law  remain  in 
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fall  force  for  all  purposes.  It  does  not  seem 
probable  that  the  question  will  be  seriously 
agitated  in  a  court  of  judicature.  It  may  be 
considered  as  decided  by  the  opinion  and  prac- 
tice of  the  leading  members  of  the  Profession. 

With  respect  to  the  propriety  of  conveying 
to  the  old  uses  to  prevent  dower,  when  it  is 
considered  that  the  power  of  appointment  is 
always  convenient,  and  that  tile  uses  shut  out 
all  questions  and  inquiries  without  (if  a  com- 
pendious form  be  adopted,)  adding  more  than 
half  a  dozen  lines  to  the  conveyance,  it  will 
probably  be  thought  that  the  practice  of  re- 
taining the  uses  is  not  only  justifiable  but  ex- 
pedient,— indeed  these  uses  occasion  so  little 
expence  and  inconvenience,  that  their  total 
abolition  would  scarcely  be  felt  an  improve- 
ment. 

Another  point  on  which  conveyancers  are 
equally  well  agreed  is,  that  any  married  woman 
may  extinguish  her  title  to  dower  by  a  deed, 
acknowledged  according  to  the  Fine  and  Re- 
covery Act. 

As  the  result,  too,  of  an  enquiry  among 
those  whose  opinions  are  entitled  to  most  at- 
tention upon  points  of  this  nature,  and  by 
whose  practice,  indeed,  such  points  must  in  a 
great  measure  be  determined,  it  may  be  added, 
that  the  question  so  much  agitated  among 
solicitors,  namely,  whether  the  new  statute  for 
the  limitation  of  actions  and  suits,  as  between 
adverse  claimants,  operates  as  an  act  for  the 
limitation  of  abstracts  and  titles,  as  between 
vendor  and  purchaser,  has  never  been  a  moot 
point  among  conveyancers,  who  adhere,  and 
have  adhered  steadily  to  the  old  rule  of  prac- 
tice ;  while  they  fully  admit  the  salutary  effect 
of  both  the  Fine  and  Recovery  Act,  and  the 
Statute  of  Limitation,  in  curing  certain  par- 
ticular defects  of  title. 


South  Square,  Gray  J  Inn. 


B. 


DOWER. 


Sir, 

A.,  married  before  January  1 834,  purchases 
land  after  that  time,  and  a  conveyance  is  made 
to  him  in  fee,  and  a  declaration  is  added,  pur- 
suant to  the  6th  section  of  the  Dower  Act, 
"  that  his  widow  shall  not  be  entitled  to  dow- 
er.9* Will  /S.'s  wife,  notwithstanding  this  de- 
claration, be  entitled  to  dower  ?  No,  says  Jf, 
in  a  late  Number  of  the  Legal  Observer,  p.  417, 
for  "  although  it  is  provided  by  the  last  section 
of  the  Dower  Act,  that  the  act  shall  not  extend 
to  the  *  dower  of  a  widow  who  shall  have  been 
married  on  or  before  the  1st  day  of  January, 
1844,'  this  can  only  apply  to  rights  of  dower 
which  had  actually  accrued  on  or  before  that 
day,  and  can  never  mean  to  include  such  rights 
at  might  possibly  come  to  them  at  any  future 
time ;" .  or,  in  other  words,  as  I  understand 
him,  the  enactment  in  the  6th  section,  which 
gives  power  to  the  husband  by  his  declaration 
to  prevent  his  widow  from  being  entitled  to 
dower,  is  not  controlled  by  the  last  section, 
which  sap  that  the  6th  section  shall  not  extend 


to  the  dower  of  any  widow  who  shall  have  been 
or  shall  be  married  on  or  before  the  1st  of  Jan- 
uary 1S34 ;  for,  says  he  (1  vary  his  expressions, 
but  keep  to  what  I  take  to  be  his  meaning),  the 
last  section  of  the  Dower  Act  does  not  mean 
the  right  of  a  woman  who,  during  coverture, 
has  only  an  inceptive,  contingent  right  to  dow- 
er, but  a  woman  who  has  become  a  widow,  and 
whose  right  to  dower  has  therefore  become 
complete  and  vested.  Now,  I  really  find  it 
impossible  to  yield  assent  to  this  opinion ;  and 
sure  i  am,  if  the  last  section  was  not  meant  to 
save  the  rights  of  wives  surviving  the  31st  of 
December  1833,  but  only  the  rights  of  women 
who  bad  become  or  should  become  widows 
before  that  time,  a  more  inaccurate  clause  in 
terms  was  never  framed ;  for,  wherefore  is  the 
mind  of  the  reader  carried  to  the  time  of  the 
marriage,  as  it  is  by  these  words :  "  who  shall 
have  been  or  shall  be  married  on  or  before  the 
1st  of  January  1834/'  if  this  clause  was  meant 
to  apply  to  women  only  that  were  already  or 
should  be  widows  before  the  1st  of  January 
1834  ?  Surely,  if  J  f  had  drawn  the  last  section* 
of  the  Dower  Act,  and  had  meant  that  it  should 
control  the  6th  section,  as  regards  women  who 
had  already  or  should  become  widows  before 
the  1st  of  January  1834,  but  should  not  control 
that  section  as  regards  women  who  should  be- 
come widowB  on  or  after  that  day,  the  language 
he  would  use  would  be  something  like  this :— * 
"  And  be  It  further  enacted,  that  this  act  shall 
not  extend  to  the  dower  of  any  woman  who 
shall  have  become,  or  who  shall  become  a  wi- 
dow on  or  before  the  1st  day  of  January  1834 $'* 
and  then  the  6th  clause  would  have  been  left 
iu  full  operation  as  to  women  who  should  re- 
main] covert  after  that  time,  and  afterwards 
become  widows. 

The  true  reading  of  these  clauses  together 
appears  to  me  to  be  briefly  this.  Where  a  hus- 
band, upon  taking  a  conveyance  subsequent  to 
the  31st  of  December  1833,  shall  declare  that 
his  widow  shall  not  be  entitled  to  dower,  she 
will  not  be  entitled  to  dower,  unless  the  mar- 
riage took  place  on  or  before  the  1st  of  Janu- 
ary 1834 ;  but  if  the  marriage  took  place  on  or 
before  that  day,  she  will  be  entitled  to  dower, 
notwithstanding  he  has  declared  she  shall  not. 

Your  readers,  and  "  A  Practitioner,"  (p. 
442)  in  particular,  will  observe  that  the  mis- 
chief of  this  construction,  if  it  should  be  the 
true  construction,  is  not  confined  to  the  Ques- 
tion "  of  the  propriety  of  conveying  lands  to 
uses  to  bar  dower;"  for  if  the  opinion  of  those 
who  differ  from  J  f  be  the  rijrht  opinion,  then 
in  every  case  (for  the  last  section  of  the  Dower 
Act  has  a  restraining  power  over  every  clause 
to  which  it  has  any  application  at  all)  where  a 
man,  married  before  the  1st  of  January  1834, 
has  taken  a  legal  estate  of  inheritance  by  de- 
scent, devise,  or  purchase,  he  cannot  discharge 
his  land  from  dower,  unless  he  can  do  so  by 
a  deed  of  disposition  under  the  Fine  and  Re- 
covery Act  {vide  the  3d  and  77th  sections)  ,• 
and  the  mischief  will  be  found  so  great,  that 
parliament  cannot  long  withhold  a  remedy. 

F.W. 
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DdUlttrf  Otf  fflK  OOWKfl  ACf  60HTIN UBD. 

Sir, 

t  think  it  rather  hard,  that  after  having 
*'  curtailed  me  of  my  fair  proportions,"  and  a£ 
monished  me1  not  to  "  bestow  any  more  of  my 
tediousness  upon  you/'  you  should  give  insert 
tion  to  a  chafcre  that  I  had  "stolen  the  learned 
iecturer's  thunder.5'  If  F.  W.  will  turn  to 
the  Legal  Observer  for  November  9th«  VoL 
/.  p.  32*  he  will  find  acknowledged  the  re* 
ceipt  of  my  letterj  which  was  inserted  at  p.  45, 
(November  lfithj)  and  which  refers  to  a  former 
letter  on  the  same  subject  subsequently  insert- 
ed at  p<  80.  (November  30th.)  whereas,  the 
notice  of  Mr.  Wilde's  lecture  was  not  insert- 
ed till  November  £kl,  p<  63.  When  that  lec- 
ture was  delivered  I  do  not  know.  .  I  did  not 
hear  it*  nor  did  it  come  to  my  knowledge  until 
I  saw  it  noticed  in  your  pages.  .  Although  gra* 
tified  to  find  from  your  work,  that  I  was  or  the 
better  opinion  "  in  Westminster  Hall,"  I  cer- 
tainly had  no  knowledge  of  that  opinion  until 
you  mentioned  iti 

riaving  said  thus  much  in  my  Own  defence, 
perhaps  you  will  permit  me  shortly  to  answer 
F.  W.'s  three  questions,  referring  him  to  my 
three  former  letters. 

lsti  t  adopt  Ft  W.'s  reading-^but  what 
then  ?  My  point  is,  that  there  is  something 
In  the  "subject"  treated  on,  to  wit,  Dower, 
supposing  that  subject  to  be  treated  on  in  the 
77th  section  of  the  Fines  and  Recoveries  Act, 
repugnant  to  the  construction  of  the  word 
"Estate"  contended  for;  in  other  words*  that 
the  insertion  of  the  different  meanings  raises 
the  repugnancy,  which  at  once  obliterates 
those  different  meanings. 

2nd,  I  answer  "  yes/'  as  regards  the  sub- 
ject matter  of  every  clause  in  both  acts  which 
relates  to  Dower;  that  is,  supposing  any  clause 
In  the  Fines  and  Recoveries  Act  to  relate  to 
Dower,  which  is  what  I  denyi 

3rd,  I  do  not  think  "the  question  is  narrow- 
ed to  one  of  no  practical  importance."  If 
there  be  "  repugnance,"  the  necessary  conse- 
quence of  it  is,  that  there  is  no  enactment 
In  the*  Fines  and  Recoveries  Act  regarding 
Dower ;  and  as  the  Dower  Act  does  not  enable 
parties  to  bar  the  dower  of  women  married  on 
or  before  the  1st*  of  January  last,  what,  is  to  be 
done  "  practically"  in  such  cases  r  I  do  not 
say  there  is  anything  repugnant  either  in  the 
"mode  of  accomplishing  the  thing/'  or  in  the 
"thing to  be  accomplished ;"  the  repugnance 
appears  to  me  to  be  in  "  the  one  thing  needful 
in  order  to  accomplish  the  thing ;"  viz*  the  ob- 
taining, or  not,  the  consent  of  the  wife  j  and  1 
(cannot  conceive  two  enactments  more  in  *  op- 
position" to  one  another  than  that  the  consent 
of  the  wife  shall  be  necessary,  and  that  the  con- 
sent of  the  wife  shall  not  be  necessary.  In  con- 
clusion, I  am  quite  ready  to  admit  the  utter  in- 
utility of  the  Fines,  and  Recoveries  Act,  except 
to  the  conveyancers  and  to  the  large  landed 
proprietors,  whom  it  will  save  the  payment  of 
the  King's  fine  on  alienation  at  every  fresh 
settlement  of  their  estates.  J.  C. 


INVESTIGATION   OF  tltLES*. 


Sir! 


The'  remarks  of  other  correspondents  have* 
elicited,  that  until  June  1836  the  length  of  ab- 
stracts  will  continue  as  usual,  and  that  after 
that  time  the  period  of  forty  years  will  be  sub- 
stituted for  that  of  sixty ;  but  that  in  such  caief 
in  which  it  is  now  necessary  td  go  further  back 
than  sixty  years  for  the  commencement  of 
a  title  $  it  will  in  like  manner  be*  necessary, 
after  June  1836,  to  go  further  back  than  forty 
yearsi 

The  point  to  which  I  now  Wish  to  invite  at' 
tention  is  this  *  what  alteration  does  the  new 
act  make  in  the  investigation  of  that  part  of  the 
title,  shewn  by  the  abstract*  which  is  anterior 
to  twenty  years  r 

The  great  difficulties  which  arise  in  convey 
anting  practice  are  not  so  often  connected 
with  the  question*  whether  the  vendor  is  liable 
or  not  to  be"  deprived  of  his  estate  by  a  real 
action,  as  with  a  Variety  of  minor  questions, 
equitable  as  well  as  legal,  the  effect  and  import' 
nude  of  which  are  uncertain,  and  which  lead 
to  troublesome"  and  expensive  enquiries,  parti- 
cularly where*  they  arise  in  the  early  part  of  the 
title.  *  Now  to  what  extent  does  the  new  act 
provide  for  the  removal  of  these  difficulties  ? 

For  instance  i  let  us  sujspose  a  vendor  to  de- 
liver an  abstract  shewing  a  title  of  sufficient 
length,  and  to  evidence  the  last  twenty-years 
of  that  title  with  all  the  particularity  which  the 
ingenuity  of  the  purchaser's  counsel  shall  re* 

2uire*  Let  us  suppose  also  that  the  early  deeds 
o  not  disclose  any  one  of  the  cases  in  which  a 
remedy  is  reserved  by  the  act  to  be  exercised 
after  twenty  tears.  Can  an  unwilling  purcha- 
ser require  the  vendor  to  do  more?  If  the 
early  title  discloses  legacies  charged  on  the 
estate,  or  an  equity  of  redemption  not  released, 
will  it  be  sufficient  to  say*  in  answer  to  objec- 
tions on  these  grounds,  that  by  the  act  such 
equitable  rights  are  extinguished,  no  interest 
appearing  to  have  been  paid,  and  no  acknow- 
ledgment made  to  the  mortgagor  ?  Again,  if 
we  are  tormented  for  evidence  that  a  trustee, 
whose  executor  assigned  a  term  more  than 
twenty  years  ago,  survived  his  co-trustee,  in 
whom  the  term  had  been  previously  vested 
jointly  with  himself,  and  that  his  will  was  duly 
proved,  may  we  answer  conclusively  that  the 
evidence  is  rendered  unnecessary  t  May  we  re* 
fuse*  to  produce  the  title  to  lands  given  in  ex- 
change more  than  twenty  years  ago*  and  to  ob- 
tain covenants  for  production,  and  attested 
copies,  Of  the  title  deeds  to  such  exchanged 
lands  F 

In  short)  fflay  a  Vendor  insist  that  his  title  is 
Comprised  substantially  in  the  last  twenty- 
years  of  the  abstract^  and  that  the  earlier  ab- 
stract is  furnished  only  to  shew  in  a  general 
way,  that  the  purchaser  will  not  be  In  danger  of 
a  real  adtlOn  by  a  party  under  disability,  or 
whose  right  il  reserved  to  him  by  the  act  ?  or 
will  the  Crotchets  of  conveyancers  be  still  ap- 
plicable to  the  whole  of  the  abstract,  notwith- 
standing the  new  limitation  Of  twenty-years  ? 
Explanation  on  these  practical  points  will 

Oblige,  A  SUBSCBlBXIt. 
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Deduction  of  title.— -statute  limitation, 

3  &  4  W.  4.  c.  27* 

It  *eetns  clear  that  abstracts  of  title  roust 
Continue  to  shew  a  sixty  years  title  at  least, 
that  the  purchaser  may  see  that  no  reversion, 
er  legal  disability,  descent  cast,  discontinu- 
ance, or  warrauty  (being  exceptions  to  the 
general  rule  in  §  2)  affects  the  title,  (for  a 
reversioner  has  a  right  of  entry  within  twenty 
years  after  his  reversion  falls  into  possession} 
§  5).    Now  I  put  this  case.    A>%  in  1/60,  sells 
and  conveys  to  B.  in  fee.    In  1800,  C.  (as  only 
eon  and  heir  of  B.  who  leaves  no  other  child, 
but  leaves  one  brother.)  sells  and  conveys  to 
/>,  who,  in  1H36,  shall  contract  to  sell  to  E* 
There  is  no  fraud  in  any  party.    Upon  inquiry 
it  shall  be  discovered  that  £.*s  marriage  was 
void,  and  his  son  illegitimate.    /).,  from  1800, 
has  had  possession*  adverse  to  B*%  brother, 
depriving  him  of  his  right  of  entry.    I  con- 
tend, that  the  only  object  of  deducing  a  sixty 
years'  title  is,  to  shew  the  purchaser  that  the 
title  is  not  subject  to  any  or  the  exceptions  to 
the  general  rule  established  by  the  2d  section 
of  the  act  \  viz.  "  that  no  person  shall  make  an 
entry,  or  bring  an  action,  but  within  twenty 
years   next  after  his  right  shall  have  first 
accrued ;"  and  that  the  illegitimacy  of  the  son 
is,  under  this  nets  no  valid  objection  to  the 
title ;  for  the  brother  is  deprived  of  his  entry 
and  action  (§  2),  and  his  right  is  by  the  statute 
extinguished  (§  34).    Is  not  this  so  ? 

"  Psede  "  (p»  328)  is  manifestly  in  error,  in 
supposing  "  forty  years'  uninterrupted  posses- 
sion" will,  under  this  statute,  bar  all  claim. 
He  has  overlooked  the  right  of  the  reversioner 
under  $  5. 

L  O.  U. 


TITHES. 


Sir, 

The  statute  2  and  3  W.  4,  c.  100,  relates  to 
moduses  and  compositions,  and  to  claims  of 
exemption  from  tithes,  by  which  statute  all 
corporations  and  persons  are  bound. 

By  the  subsequent  statute  of  3  and  4  W. 
4;  c.  27.  The  word  "  Land"  is  in  that  act  to 
include  "Tithes"  other  than  tithes  belonging 
to  a  spiritual  or  eleemosynary  Corporation 
Bole.  And  the  word  "  Rent"  is  to  include  all 
periodical  sums  of  money  charged  on  or  pay- 
able out  of  any  land,  except  moduses  or  com- 
positions belonging  to  a  spiritual  or  eleemo- 
synary corporation  sole. 

Hence  it  is  to  be  inferred  that  the  statute  2 
and  3  W.  4,  c.  100,  is  virtually  repealed, 
except  in  so  far  as  it  relates  to  the  persons  and 
things  excepted  out  of  the  3  and  4  W.  4,  c. 
27-  If  such  be  not  the  case,  these  statutes  are 
to  me  inexplicable. 

If  it  should  be  asserted  that  tithes,  moduses, 

and  compositions  belonging  to  spiritual  and 

.eleemosynary  corporations  sole  are  exempted 

from  the  operation  of  the  Limitation  Act,  be- 

'tausc  they  were  provided  for  by  the  Modiw  Act, 


it  may  lie  answered  that  that  statute  extends  to 
all  persons  and  corporations  whether  spirituul 
or  temporal,  and  provides  no  more  for  spirit-* 
ual  corporations  sole,  than  for  such  as  are 
aggregate. 

It  does  not  however  appear  to  me  that  the 
statute  last  mentioned  includes  tithe*  in  the 
sense  in  which  that  word  is  used  in  the  Limi-> 
tation  Act,  where  it  means  tithes  when  no  dis- 
pute exists  as  to  their  lawful  payability,  but 
applies  to  those  cases  only  in  which  they  are 
received  adversely,  and  not  to  claims  of 
modus  or  exemption,  which  are  expressly  pro- 
vided for  by  the  Modus  Act. 

If  then  moduses  and  compositions  belonging 
to  spiritual  or  eleemosynary  corporations  sole 
be  excepted  out  of  the  Limitation  Act,  for  the 
reasons  before  suggested,  it  may  be  safely  in- 
ferred that  moduses  and  compositions  belong* 
ing  to  similar  corporations  aggregate,  are  com- 
prised in  that  act,  and  that  consequently  as  to 
them  the  3  and  4  W.4,  c.  '27,  is  a  virtual  repeal 
of  the  2  and  3  W.  4,  c.  100. 

A  question  then  arises  as  to  tithes  be- 
longing to  spiritual  or  eleemosynary  corpora- 
tions sole  which  are  exempted  from  the  oper* 
ation  of  the  Limitation  Act.  If  this  exemption 
was  made  on  the  ground  that  such  tithes  were 
previously  provided  for  by  the  Modus  Act, 
then,  as  that  statute  also  extended  to  all  cor- 
porations aggregate,  it  is  to  be  inferred  that  as 
to  them,  the  Limitation  Act  is  a  virtual  repeal 
of  the  Modus  Act,  and  therefore  that  tithes 
belonging  to  spiritual  and  eleemosynary  cor- 
porations aggregate,  are  included  in  the  opera- 
tion of  the  3  and  4  W.  4,  c.  27.  If  such  be 
not  the  ease,  tithes  belonging  to  spiritual 
and  eleemosynary  corporations  sole  remain  as 
before  the  passing  of  these  statutes ;  i\  e.  with- 
out any  limitation  whatever  as  to  their  re- 
covery. 

I  trust  through  the  medium  of  your  valuable 
work,  that  the  correctness  or  incorrectness  of 
the  above  observations  may  be  pointed  out 
and  remarked  on  by  some  of  your  intelligent 
correspondents. 

A.  B.  C. 


NEW  BILLS  IN  PARLIAMENT. 


PARISH  APPRENTICES. 

•  The  bill  now  before  the  House  of  Commons 
"  to  amend  the  Laws  relating  to  Parish  Ap- 
prentices," recites  that  many  grievances  have 
arisen  from  the  compulsory  binding  of  poor 
children  by  parish  officers  to  persons  unwilling 
to  instruct  and  provide  for  them,  without  the 
consent  and  contrary  to  the  wishes  of  the  pa- 
rents of  the  children;  and  that  no  sufficient 
protection  is  given  to  the  children  against  ne- 
glect and  ill  treatment.  To  remedy  these 
evils,  it  is  proposed  to  be  enacted-*- 
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1.  That  no  parish  apprentice  is  to  be  bound, 
unless  the  master  or  mistress  shall  be  a  house- 
holder and  rated  to  the  poor. 

2.  No  parish  indenture  is  to  be  allowed,  un- 
less the  child  has  resided  in  the  house  of  the 
intended  master  or  mistress  for  three  months. 

3.  In  the  -case  of  binding  out  a  parish  ap- 
prentice, a  register  of  the  indenture  shall  be 
kept  by  the  churchwardens,  &c.  of  the  parish 
binding  such  apprentice,  and  also  by  the 
churchwardens,  &c.  of  the  parish,  &c.  in  which 
the  master  shall  reside. 

4.  Churchwardens,  &c.  to  produce  register 
to  justices  in  petty  sessions,  and  make  report 
in  writing.  Justices  may  summon  apprentice, 
&c.  before  them.  If  master,  &c.  guilty  of  mis- 
conduct, justices  may  fine  him. 

5.  It  churchwardens  neglect  to  make  report, 
&c.  justices  may  impose  a  fine. 

6.  In  case  of  accident,  or  illness,  &c.  of 
parish  apprentice,  master  to  give  notice  to 
churchwardens.  Churchwardens  to  make  in* 
guiry  as  to  health  of  apprentice,  &c.  Penalty 
for  neglect. 

7.  Clauses  to  be  inserted  in  future  parish 
indentures.  No  parish  apprentice  to  be  bound 
for  longer  term  than  till  he  attains  eighteen. 

8.  Vestry  meeting  to  be  held  previous  to 
binding  out  parish  apprentices. 

9.  Mode  of  proceeding  for  recovery  of  fines 
by  information. 

10*  Fines  may  be  recovered  by  distress. 

11.  Application  of  fines. 

12.  Form  of  conviction. 

13.  Offender  may  be  imprisoned  if  fine  not 
paid. 

14.  Appeal  to  the  quarter  sessions. 

SPRING  ASSIZES. — QUARTER  SESSIONS. 

This  bill,  "  for  preventing  the  Interference 
of  the  Spring  Assizes  with  the  April  Quarter 
Sessions/'  recites  the  11  G.  4.  and  1  W.  4.  c. 
70,  §  35,  by  which  it  is  directed,  that  the  jus- 
tices of  the  peace  in  every  county,  riding,  or 
division  for  which  quarter  sessions  of  the  peace 
ought  by  law  to  be  held,  shall  hold  their  gene- 
ral quarter  sessions  of  the  peace  (among  other 
times)  in  the  6rst  week  after  the  28th  day  of  Dec. 
and  in  the  first  week  after  the  31st  day  of  March; 
and  that  in  some  counties  of  England  and  Wales 
the  time  -usually  fixed  for  holding  the  spring 
assizes  interferes  with  the  due  holding  of  the 
last  mentioned  quarter  sessions ;  and  although 
the  justices  of  the  peace  have  authority  to  hold 
general  sessions  of  the  peace  at  other  times  of 
the  year  besides  those  specified  in  the  said  re- 
cited act,  such  sessions  are  not  quarter  sessions 
within  the  intent  of  various  acts  of  parliament 
which  give  jurisdiction  to  justices  of  the  peace 
in  their  quarter  sessions,  or  In  their  general 
quarter  sessions  j  and  for  the  purpose  of  pre- 


venting the  inconvenience  arising  from  surh 
interference  as  aforesaid,  it  is  expedient  to 
allow  to  the  justices  of  the  peace  a  discretion 
as  to  the  time  of  holding  their  general  quarter 
sessions,  which  they  are  now  required  to  hold 
in  the  week  next  after  the  31st  day  of  March- 
It  is  therefore  proposed  to  be  enacted — 

That  in  every  county,  riding,  or  division  for 
which  general  ouarter  sessions  ought  to  be 
held,  it  shall  be  lawful  for  the  justices  assem- 
bled in  their  general  quarter  sessions,  in  the 
week  next  after  the  28th  day  of  December  in 
every  year,  to  name  (if  they  shall  see  occasion 
so  to  do)  two  justices  of  the  peace,  who  shall 
be  empowered,  as  soon  as  may  be  after  the 
time  for  holding  the  spring  assizes  shall  be 
appointed,  to  fix  the  day  for  holding  the  next 
general  quarter  sessions  for  the  peace  in  such 
county,  riding,  or  division,  so  as  such  time 
shall  not  be  earlier  than  the  15th  day  of  March 
nor  later  than  the  16th  day  of  April,  and  to 
give  notice  of  the  day  so  fixed  by  advertise- 
ment in  such  newspapers  as  shall  be  directed 
by  the  justices  so  assembled;  and  in  every 
such  case  the  general  quarter  sessions  held  on 
the  day  so  fixed,  and  notified,  shall  be  valid  ; 
and  it  shall  not  be  necessary  to  hold  any  ses- 
sions of  the  peace  for  such  county,  riding,  or 
division  in  the  week  next  after  the  31st  day  of 
March,  any  thing  in  the  said  recited  act  to  the 
contrary  notwithstanding. 

Provided  always,  that  in  every  county,  riding, 
and  division,  where  no  other  day  shall  be  fixed 
in  the  manner  hereinbefore  mentioned,  the  jus* 
tices  of  the  peace  shall  hold  their  general  quar- 
ter sessions  of  the  peace  in  the  week  after  the 
31st  day  of  March,  as  by  the  said  recited  act 
they  are  required. 


COUNTY  REGISTER  BILL. 

This  is  intituled  a  Bill  "  For  the  Public  Re- 
gistering of  all  Deeds,  Conveyances,  Wills  and 
other  Incumbrances  that  shall  be  made  of  of 
that  may  affect  any  Honors,  Manors,  Lands, 
Tenements  or  Hereditaments  within  the  eevermi 
Counties  of  England  and  Wales." 

We  shall  give  the  more  material  clauses 
fully. 

It  recites  the  8  Geo.  2,  by  which  it  is  enacted* 
(or  rather  recited)  that  whereas  the  lands  in 
the  North  Riding  of  the  county  of  York  are 
generally  freehold,  which  may  be  so  secretly 
transferred  or  conveyed  from  one  person  to 
another  and  incumbered,  that  such  persons  as 
are  ill-disposed  have  it  in  their  power  to  com- 
mit frauds,  and  frequently  do  so,  by  means 
whereof  several  persons,  who  through  many 
years'  industry  in  their  trades  and  employ- 
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ments,  and  by  great  frugality,  have  been  en- 
abled to  purchase  lands,  or  lend  money  on 
land  security,  have  been  undone  in  their  pur- 
chases and  mortgages  by  prior  and  secret  con- 
veyances and  fraudulent  incumbrances,  and 
not  only  themselves,  but  their  whole  families 
thereby  utterly  ruined. 

It  also  recites  the  2  &  3  Ann,  "  For  the 
Public  Registering  of  all  Deeds,  Conveyances 
and  Wills,  that  shall  be  made  of  any  Honors, 
Manors,  Lands,  Tenements  or  Hereditaments 
within  the  West  Riding  of  the  County  of 
York ;"  and  the  5th  Ann,  "  for  Inrolment  of 
Bargains  and  Sales  within  the  West  Riding  of 
the  County  of  York,  in  the  Register  Office 
there  lately  provided,  and  for  making  the  said 
Register  more  effectual ;"  and  the  6th  Ann, 
"for  the  Public  Registering  of  all  Deeds, 
Conveyances,  Wills,  and  other  Incumbrances 
that  shall  be  made  of  or  that  may  affect  any 
Honors,  Manors,  Lands,  Tenements  or  Here- 
ditaments, within  the  Bast  Riding  of  the  Coun- 
ty of  York,  or  the  Town  and  County  of  the 
Town  of  Kingston-upon-Hull,  and  for  the 
rendering  the  Register  in  the  West  Riding 
more  complete ; "  and  the  7th  Ann,  "  for  the 
Publicly  Registering  of  Deeds,  Conveyances 
and  Wills,  and  other  Incumbrances,  which 
shall  be  made  of  or  that  may  affect  any  Honors, 
Manors,  Lands,  Tenements  or  Hereditaments 
within  the  County  of  Middlesex!* 

It  is  then  recited,  that  these  several  acts 
have  been  found  beneficial,  and  that  it  is  ex- 
pedient to  extend,  so  far  as  the  same  may  be 
applicable,  similar  benefits  to  the  rest  of  Eng- 
land and  Wales ;  it  is  therefore  proposed  to 
be  enacted  as  follows : 

Instrument*  to  be  Registered. 

1.  That  a  memorial  of  all  deeds  and  con- 
veyances which  after  the  3 1st  Dec.  1834,  shall 
be  made  and  executed,  and  of  all  wills  and  de- 
vises in  writing  made  or  to  be  made  and  pub- 
lished where  the  devisor  or  testatrix  shall  die 
after  the  said  31st  day  of  Dec.  1834,  and  of  all 
judgments,  statutes  and  recognizances  which 
shall  be  obtained  or  entered  into  after  the  31st 
of  Dec.  1834,  of  or  concerning,  or  whereby 
any  honors,  manors,  lands,  tenements  or 
hereditaments  in  England  and  Wales,  may  be 
any  way  affected  in  law  or  equity,  may  be  re- 
gistered in  such  manner  as  is  hereinafter  di- 
rected ;  and  that  every  such  deed  or  convey- 
ance, judgment,  statute  or  recognizance  that 
shall  at  any  time  after  the  said  31&t  of  Dec. 


1834,  be  made  and  executed,  obtained  or  en- 
tered  into,  shall  be  adjudged  fraudulent  and 
void  against  any  subsequent  purchaser  or  mort- 
gagee, plaintiff  or  cognizee,  for  or  upon  va- 
luable consideration,  unless  such  memorial 
thereof  be  registered  as  by  this  act  is  directed 
before  the  registering  of  the  memorial  of  the 
deed  of  conveyance,  judgment,  statute  or  re- 
cognizance, under  which  such  subsequent 
purchaser  or  mortgagee,  plaintiff  or  cognizee 
shall  claim,  and  that  every  such  devise  by  will 
shall  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee,  plain- 
tiff or  cognizee  for  or  upon  valuable  consider- 
ation, unless  a  memorial  of  such  will  be  regis- 
tered in  such  manner  as  is  hereinafter  di- 
rected. 

2.  Decrees  in  equity,  creating,  transferring, 
or  determining  interests  in  lands,  and  also  de- 
crees in  equity,  by  which  any  such  decree  shall 
be  varied  or  reversed,  are  to  be  considered  as- 
surances. 

3.  Every  private  act  of  Parliament  affecting 
lands  to  be  an  assurance* 

4.  Where  by  a  public  act  any  lands  are 
vested  upon  the  payment  of  money,  &c.  s> 
memorandum  of  the  payment  or  other  act  may 
be  registered. 

5.  Equitable  mortgages,  by  deposit  of  deeds, 
may  be  registered  by  depositing  a  memoran- 
dum. 

6.  Liens,  by  reason  of  non-payment  of  pur- 
chase-money, may  be  registered  by  depositing 
a  memorandum. 

7.  That  in  the  several  cases  provided  for  by 
the  five  immediately  preceding  sections,  the 
assurances  to  be  registered  shall  for  the  pur- 
poses of  this  act  be  considered  to  have  been 
made  by  the  person  whose  right  or  interest  in 
the  lanas  shall  be  bound  or  affected  by  the  de- 
cree or  order,  the  private  act  of  Parliament, 
the  creation  of  the  estate  or  interest,  the  equi- 
table mortgage  or  the  lien  (as  the  case  may  be) ; 
and  the  same  entry  or  entries  shall  be  made  on 
registering  such  assurance  as  would  have  been 
required  under  the  provisions  hereinbefore 
contained  for  regulating  the  entries  on  regis- 
tering assurances  if  the  lands  to  be  affecteaby 
the  decree  or  order,  the  private  act  of  Par- 
liament, the  creation  of  the  estate  or  interest, 
the  equitable  mortgage,  or  the  lien  (as  the 
case  may  be),  had  been  so  affected  by  die 
grant  or  conveyance  of  such  person ;  and  in 
the  several  cases  provided  for  by  the  three  im- 
mediately preceding  sections,  every  person 
iclaimmg  or  deriving  any  right  or  title  to,  or 

n,  or  bv  virtue  of  the  estate  or  interest  created, 
the  equitable  mortgage  or  the  lien  (as  the  case 
may  be)  shall  for  the  purposes  of  this  act  be 
considered  to  claim  or  derive  such  right  or 
title  under  the  assurance  which  by  virtue  of 
the  section  applicable  to  the  case  shall  have 
been  so  registered  as  aforesaid. 

Assurances  void,  unless  registered. 

8.  That  every  assurance  by  this  act  autho- 
rized to  be  registered  other  than  any  will,  shall 
(so  far  as  regards  any  lands  to  be  affected 
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thereby)  be  void  as  against  any  per*on  claim- 
ing for  valuable  consideration  under  any  sub- 
sequent assurance  duly  registered*  unless  the 
prior  assurance  shall  be  registered  in  the  man- 
ner directed  by  this  act,  before  the  registra- 
tion of  the  subsequent  assurance. 

9.  That  in  every  case  where  any  public  act 
of  parliament  passed,  or  to  be  passed,  shall 
contain  any  provision  for  vesting  any  lands  in 
England  or  Wales  in  any  person,,  by  or  upon 
the  payment  of  money,  or  by  or  upon  any  other 
act  (other  than  an  assurance  hereinbefore  au- 
thorized to  be  registered),  any  estate  or  in- 
terest which  shall  arise  or  be  created  in  such 
lands  by  or  upon  any  such  payment,  or  other 
act  to  be  made  or  done  after  the  said  31st  of 
Dec.  1834,  shall  be  void  as  against  any  person 
claiming  for  valuable  consideration  under  any 
subsequent  assurance  duly  registered,  unless 
such  memorandum  as  is  hereinbefore  in  such 
case  authorized  to  be  registered,  shall  be  regis- 
tered in  the  manner  required  by  this  act,  before 
the  registration  of  the  subsequent  assurance. 

10.  i  hat  in  every  case  where  by  the  deposit 
of  title  deeds,  any  equitable  mortgage  affecting 
any  lands  in  Englaed  or  Wales,  shall  be  made 
after  the  said  31st  of  Dec.  1834,  such  equitable 
mortgage  shall  be  void  as  against  any  person 
claiming  for  valuable  consideration  under  any 
subsequent  assurance  duly  registered*  unless 
such  memorandum  as  is  hereinbefore  in  such 
case  authorized  to  be  registered*  shall  be  re- 
gistered in  the  manner  directed  by  this  act, 
before  the  registration  of  the  subsequent  as- 
surance. 

1L  That  in  every  case  where  by  reason  of 
the  non-payment  of  purchase-money  a  vendor 
shall  at  any  time  after  the  31st  of  Dec.  1834, 
acquire  a  lien  for  such  purchase-money  on  any 
lands  in  England  and  Wales,  such  hen  shall 
be  void  as  against  any  person  claiming  for 
valuable  consideration  under  any  subsequent 
assurance  duly  registered,  unless*  such  memo- 
randum as  is  hereinbefore  in  such  case  au- 
thorized to  be  registered,  shall  be  registered 
in  die  manner  required  by  this  act,  before  the 
registration  of  the  subsequent  assurance. 

12.  That  every  judgment,  statute  or  recog- 
nizance, by  this  act  authorized  to  be  registered 
(so  far  as  regards  any  lauds  to  be  affected 
thereby),  and  every  liability,  charge  or  lien  of 
or  upon  any  lands  in  respect  of  any  debt  which 
shall  be  found  due  to  his  Majesty,  his  heirs  or 
successors,  by  any  inquisition  hereby  author- 
ized to  be  registered,  or  in  respect  of  any  obli- 
gation or  specialty  to  his  Majesty,  his  heirs  or 
successors,  hereby  authorized  to  be  registered, 
or  in  respect  of  any  acceptance  hereby  author- 
ized to  be  registered  of  any  such  office  as  afore- 
said, shall  be  void  as  against  any  person  claim- 
ing for  valuable  consideration  under  any  sub- 
sequent assurance  duly  registered,  unless  the 
judgment,  statute,  recognizance,  inquisition, 
obligation,  specialty  or  acceptance  of  office, 
shall  be  registered  w  the  manner  directed  by 
this  act,  before  the  registration  of  the  subse- 
quent assurance. 

Priority* 

13.  That  the  priority  given  by  the  provisions 


hereinbefore  contained  to  any  person  <4aiming 
for  valuable  consideration  under  a  subsequent 
assurance,  shall  not  be  taken  away  by  any 
Court  of  Equity  in  consequence  of  such  pet-' 
sou  having  been  affected  with  notice  at  .the 
time  of  the  execution  of  such  subsequent  as- 
surance; and  where,  under  the  provisions 
hereinbefore  contained,  priority  shall  be  given 
to  any  person  claiming  for  valuable  consider- 
ation under  a  subsequent  assurance  an  equi- 
table estate  or  interest,  such  priority  shall  be 
enforced  in  equity,  although  the  person  claim- 
ing under  such  subsequent  assurance  shall 
have  been  affected  with  uotice  as  aforesaid. 

14.  That  where  any  two  or  more  assurances 
to  be  registered  under  this  act  shall  be  so  re- 
gistered at  the  same  time,  such  assurances  shall 
have  priority  according  to  the  order  of  time 
in  which  the  same  shall  have  been  executed. 

15.  That  every  person  who  shall  claim, 
without  valuable  consideration,  under  any  other 
person  who  shall  have  claimed  for  valuable 
consideration,  shall  be  entitled  to  the  same 
preference,  protection  and  advantage  under 
the  provisions,  of  this  act  as  the  person  wbo 
shall  have  so  claimed  for  valuable  consider- 


ation. 


Exception*. 


16.  Provided,  that  nothing  in  this  act  coin 
tained  shall  authorize  the  registration  of  any 
conveyance  or  assignment  under  a  commission 
of  bankrupt  to  the  provisional  assignee  or  to 
the  general  assignees  under  such  commission, 
or  auy  conveyance  or  assignment  by  an  insol- 
vent debtor  to  his  provisional  assignee,  or  any 
conveyance  or  assignment  by  the  provisional 
assignee  of  any  insolvent  debtor  to  the  other 
assignees  appointed  by  the  Insolvent  Debtors' 
Court,  or  in  any  way  prejudice  or  affect  any 
such  conveyance  or  assignment  by  reason  of 
the  same  not  having  been  registered. 

17.  That  none  of  the  provisions  of  this  act 
shall  apply  or  extend  to  any  award  whieb, 
under  the  provisions  of  any.  public  act  of  Par* 
liament  passed  or  to.be  passed  for  inclosure, 
shall  have  the  effect  of  creating,  transferring 
or  determining  any  estate  or  interest  in  aay 
lands. 

18.  That  none  of  the  provisions  of  this  act 
shall  extend  to  such  assurances  relating  to 
shares  in  .any  public  or  private  works  or  under- 
taking of  any  corporation,  company  or  society, 
as  by  virtue  of  any  local  or  other,  act  of  Par- 
liament are  or  shall  be  required  to  be  regis- 
tered or  otherwise  entered  or  minuted  in  the 
books  of  the  corporation,  company  or  society. 

Stamp*. 

19.  That  all  memorials  which  shall  be  rep*- 
tered  pursuant  to  this  act,,  shall  be  exempted 
from  stamp  duty. 

Regxtter  Office. 

20.  That  one  public  office  for  registering 
such  memorials  of  and  concerning  any  honors, 
manors,  lands,  tenements  and  hereaitaments 
that  are  situate,  lying  and  being  as  aforesaid, 
shall  be  erected  and  established  at  such  market 
town  as  the  Justices  of  the  Peace,  or  the  major 
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part  of  them,  assembled  at  their  General  Quar- 
ter Sessions  in  and  for  each  county  in  England 
and  Wales  respectively,  which  shall  be  held 
for  such  county  in  the  month  of  October,  1834, 
shall  agree  and  adjudge  to  be  the  most  conve- 
nient towu  for  that  purpose,  to  be  managed 
and  executed  by  a  fit  and  able  person,  to  be 
from  time  to  time  elected  and  appointed  in 
manner  hereinafter  directed,  or  his  sufficient 
deputy,  and  to  continue  in  the  said  office  for 
so  long  time  as  he  shall  well  demean  himself 
therein. 

21.  That  the  costs  and  charges  of  procuring 
and  passing  this  act,  and  in  erecting  and  es- 
tablishing of  the  said  public  Register  Office, 
shall  be  at  the  public  charge  of  the  said  county, 
which  costs,  charges  and  expenses  shall  be 
raised  by  the  Justices  of  the  Peace  of  the  said 
county  at  their  General  Quarter  Sessions  of 
the  Peace,  in  such  manner  as  they  are  empow- 
ered to  raise  money  for  repairs  of  public  or 
county  bridges. 

Election  of  Register. 

22.  That  all  elections  of  a  Register  to  be 
made  or  appointed  by  virtue  of  this  act,  shall 
be  performed  by  balloting,  in  manner  follow- 
ing ;  (that  is  to  say)  all  the  freeholders  of  the 
age  of  one-andtwenty  years,  that  at  the  time 
of  any  such  election  have  an  estate  of  freehold, 
of  or  in  any  lands,  tenements  or  hereditaments 
within  such  county,  of  the  yearly  value  of  one 
hundred  pounds,  to  be  determined  by  the  oath 
of  the  elector,  or  solemn  affirmation  of  such 
elector,  being  of  the  persuasion  of  people  called 
Quakers,  before  the  scrutators  hereinafter 
mentioned,  if  any  doubt  arise  touching  the 
same  (which  oath  and  solemn  affirmation  they 
are  hereby  empowered  to  administer)  shall  be 
electors  of  the  Baid  Register;  and  that  the 
Justices  of  the  Peace  for  the  said  county,  in 
that  behalf  assembled,  or  the  major  part  of 
them,  or  any  five  of  such  Justices  to  be  ap- 
pointed by  such  major  part,  shall  be  scrutators 
of  the  ballot*  who  shall  meet  on  the  day  and 
place  or  places  of  election,  and  there,  in  the 
presence  of  the  electors,  shall  place  one  or 
more  glass  vessel  or  vessels  to  be  provided  for 
that  purpose,  into  which  each  elector  present 
shall  put  one  open  paper,  containing  the  name 
of  such  person  as  he  approves  of  to  be  Regis- 
ter, which  papers  shall  be  taken  out  again  in 
the  presence  of  the  said  scrutators  by  a  person 
by  them  in  that  behalf  appointed,  and  the 
name  or  names  of  every  person  therein,  shall 
be  once  transcribed  in  distinct  column*,  and 
uuder  each  name  shall  be  set  down  the  num- 
ber of  their  electors,  which  shall  be  deliber- 
ately east  up  by  the  said  scrutators,  and  the 
same  shall  be  read  over  in  the  hearing,  and 
fixed  up  in  the  view  of  the  electors  then  pre- 
sent, and  the  person  upon  whom  the  majority 
fiball  fall,  shall  be  declared  Register. 

23*  That  the  election  of  the  person  to  be  the 
first  Register  shall  be  made  at  such  place  or 
places  so  to  be  agreed  and  adjudged  as  afore- 
said, upon  the  2lst  of  Nov.  1934,  in  open 
Court,  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon. 


24.  That  when  and  as  often  as  tlie  said  office 
shall  become  vacant  by  the  death,  forfeiture, 
or  surrender  of  any  such  Register,  the  Justices 
of  the  Peace  for  the  said  respective  counties 
assembled  at  the  General  Quarter  Sessions  of 
the  Peace  next  after  such  vacancy  shall  happen, 
or  the  major  part  of  them,  shall  in  open  Court 
declare  the  said  vacancy;  and  by  order  of  the 
same  Sessions  shall  appoint  and  prefix  a  cer- 
tain day  and  time  whnin  the  space  of  one  ca- 
lendar month,  and  not  less  than  three  weeks, 
ensuing  the  end  of  such  General  Quarter  Ses- 
sions, for  the  electors  to  assemble  at  such  place 
where  the  office  shall  be  erected  as  aforesaid, 
to  choose  a  fit  and  able  person  in  the  manner 
aforesaid,  to  supply  the  said  vacancy;  and 
that  all  persons  qualified  to  be  electors  may 
have  due  notice  of  such  vacancy  and  time  of 
election  of  a  succeeding  Register,  the  Clerk 
of  the  Peace  for  the  time  being  for  the  said 
counties  respectively,  shall  forthwith  cause 
copies  of  such  order,  for  prefixing  the  time  of 
such  election,  to  be  delivered  to  the  respective 
chief  constables  of  the  several  divisions  within 
the  said  respective  counties,  who  shall  and  are 
hereby  required  to  publish  the  same  in  full 
market  in  every  market-town  within  their  res- 
pective divisions  on  the  next  market-day  after 
the  receipt  thereof,  and  to  affix  the  same  in 
the  most  public  place  of  resort  there. 

25.  The  Register's  oath  is  set  forth. 

26.  The  Register's  deputy  to  take  the  oath. 

27.  Execution  of  duties  during  a  vacancy. 
23.  Penalty  on  person  acting  during  such 

vacancy. 

Method  ofregiitering. 

29.  That  all  and  every  memorial  of  deeds,  con- 
veyances and  wills  so  to  be  entered  and  regis- 
tered, shall  be  put  into  writing  in  vellum  or 
parchment,  and  brought  to  the  said  office,  and, 
in  case  of  deeds  and  conveyances,  shall  be  un- 
der the  hand  and  seal  of  some  or  one  of  the 
grautors  or  some  or  one  of  the  grantees,  his, 
her,  or  their  heirs,  executors  or  administrators, 
guardians  or  trustees,  attested  by  two  witnesses 
to  the  execution  of  such  deed  or  conveyance, 
which  witness  shall  upon  his  oath,  or  being  a 
Quaker  upon  his  solemn  affirmation,  before 
the  said  register  or  his  deputy,  prove  the  sign- 
ing and  sealing  of  such  memorial  and  the 
execution  of  the  deed  or  conveyance  men- 
tioned in  such  memorial  (or  else  the  person 
so  signing  and  sealing  the  same  memorial 
as  aforesaid,  or  one  of  them,  shall,  before 
the  said  register  or  his  deputy,  acknowledge  his 
or  their  siguiug  and  sealing  of  the  said  memo- 
rial, and  the  execution  of  the  deed  or  convey- 
ance, mentioned  in  such  memorials),  and  in 
case  of  wills,  the  memorial  shall  be  under  the 
hand  and  seal  of  some  or  one  of  the  devisee*, 
his  or  their  heirs,  executors,  or  administrators, 
guardians  or  trustees,  attested  by  two  witnesses, 
one  whereof  shall,  upon  his  oath,  or  being  a 
Quaker,  on  his  solemn  affirmation,  before  the 
said  register  or  his  deputy,  prove  the  signing 
and  sealing  of  such  memorial,  or  the  same  shall 
be  acknowledged  in  like  manner  before  the  said 
register  or  his  deputy,  by  the  person  so  sign- 
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ing  and  sealing  the  same  memorial  as  aforesaid, 
or  one  of  them  (which  respective  oaths  and  af- 
firmations the  said  register  or  his  deputy  is 
hereby  empowered  to  administer) ;  and  the  said 
register  or  his  deputy  is  hereby  also  empow- 
ered to  take  the  said  respective  acknowledgments 
as  aforesaid,  and  shall  enter  a  memorandum  of 
the  taking  the  same  respectively  upon  the  said 
respective  memorials,  with  the  time  when  the 
same  was  so  taken  ;  and  the  said  memorandum 
shall  be  signed  by  the  said  register  or  his  depu- 
ty, and  also  by  the  party  so  acknowledging  the 
same  respectively. 

30.  That  every  memorial  of  any  deed,  con- 
veyance or  will,  shall  contain  the  day  of  the 
month  and  the  year  when  such  deed,  con- 

•  veyance  or  will  bears  date,  and  the  names  and 
additions  of  all  the  parties  to  such  deed  or 
conveyance,  and  of  the  devisor  or  testator  of 
such  will,  and  of  all  the  witnesses  to  such  deed, 
conveyance  or  will,  and  the  places  of  their 
abode,  and  shall  express  or  mention  the  honors, 
manors,  lands,  tenements  and  hereditaments 
contained  in  such  deed,  conveyance  or  will, 
and  the  names  of  all  the  parishes,  townships, 
hamlets,  precincts,  or  extra-parochial  places 
within  the  said  counties  respectively,  where 
any  such  honors,  manors,  lands,  tenements  or 
ihereditaments  are  lyinr  or  being,  that  are 
given,  granted,  conveyed,  devised  or  any  way 
affected  or  charged  by  any  such  deed,  convey- 
ance or  will,  in  such  manner  as  the  same  are 
■expressed  and  mentioned  in  such  deed,  con- 
veyance or  will,  or  to  the  same  effect ;  and 
that  every  such  deed,  conveyance  and  will, 
or  probate  of  the  same,  of  which  such  memo- 
rial is  so  to  be  registered  as  aforesaid,  shall  be 

*  produced  to  the  said  register  or  his  deputy  at 
the  time  of  entering  such  memorial,  who  snail 
endorse  a  certificate  on  every  such  deed,  con- 
veyance and  will,  or  probate  thereof,  and  there- 
in mention  the  certain  day,  hour  and  time  on 
which  such  memorial  is  so  entered  or  regis- 
tered, expressing  also  in  what  book,  page  and 
number  the  same  is  entered,  and  that  the  regis- 
ter or  his  deputy  shall  sign  the  said  certificate 
so  indorsed  (which  certificate  shall  be  taken 
and  allowed  as  evidence  of  such  respective 
registries  in  all  Courts  of  Record  whatsoever); 
and  that  every  page  of  such  register  books, 
and  that  every  memorial  that  shall  be  entered 
therein,  shall  be  numbered,  and  the  day  of  the 
month  and  the  year,  and  the  hour  or  time  of 
the  day  when  every  memorial  is  registered, 
shall  be  entered  in  the  margin  of  the  said 
register  books  and  of  the  said  memorial ;  and 
that  every  register  shall  keep  an  alphabetical 
calendar  of  all  parishes,  extra-parochial  places 
aud  townships  within  such  county  for  which 
he  shall  be  so  appointed,  with  reference  to  the 
number  of  every  memorial  that  concerns  the 
honors,  manors,  lands,  tenements  or  heredita- 
ments in  every  such  parish,  extra-parochial 
place  or  township  respectively,  and  of  the 
names  of  the  parties  mentioned  in  such  memo- 
rials. 

31.  That  a  memorial  of  such  deeds,  convey- 
ances and  wills,  shall  be  entered  or  registered 
by  the  aforesaid  register  or  hiB  deputy,  in  I 


case  an  affidavit  sworn,  or  a  solemn  affirmation 
of  a  person  of  the  persuasion  of  the  people 
called  Quakers,  made  in  writing  before  one 
of  the  Judges  at  Westminster,  or  a  Master  in 
Chancery,  ordinary  or  extraordinary,  or  notary 
public,  be  brought  with  the  said  memorial  to 
the  said  register  or  his  deputy,  wherein  one 
of  the  witnesses  to  the  execution  of  such  deeds 
and  conveyances  shall  swear,  or  being  a  Quaker 
shall  affirm,  that  he  or  she  saw  the  same  exe- 
cuted, and  the  memorial  signed  and  sealed  as 
aforesaid,  or  wherein  one  of  the  witnesses  to 
the  memorial  of  any  will  shall  swear,  or  bein{ 
a  Quaker  shall  affirm,  that  he  or  she  saw  such 
memorial  signed  and  sealed  as  aforesaid ;  and 
the  same  shall  be  a  sufficient  authority  to  the 
said  register  or  his  deputy,  to  give  the  party 
that  brings  such  memorial  and  affidavit,  or 
affirmation,  a  certificate  of  the  registering  such 
memorial,  which  certificate,  signed  by  the 
said  register  or  his  deputy,  shall  be  taken 
and  allowed  as  evidence  of  the  registries  of  the 
same  memorials  in  all  Courts  of  Record  what- 
soever; any  thing  in  this  act  to  the  contrary 
thereof  contained  in  anywise  notwithstanding. 

32.  Provided  that  where  there  are  more 
writings  than  one  for  making  and  perfecting 
any  conveyance  or  security,  which  do  name, 
mention,  or  any  ways  affect  or  concern  the 
same  honors,  manors,  lands,  tenements  or 
hereditaments,  it  shall  be  a  sufficient  memorial 
and  register  thereof,  if  all  the  said  manors, 
lands,  tenements  and  hereditaments,  and  the 
parishes,  townships,  hamlets,  or  extra-paro- 
chial places  wherein  the  same  lie,  be  only  once 
named  or  mentioned  in  the  memorial,  register 
and  certificate  of  any  one  of  the  deeds  or  wri- 
tings made  for  the  perfecting  of  such  convey- 
ance or  security,  and  the  dates  of  the  rest  of  the 
said  deeds  or  writings  relating  to  the  aaidconfey- 
ance  or  security,  with  the  names  and  additions 
of  the  parties  and  witnesses,  and  the  places  of 
their  abodes,  be  only  set  down  in  the  memori- 
als, registers  and  certificates  of  the  same,  with 
a  reference  to  the  deed  or  writing  whereof  the 
memorial  is  so  registered,  that  contains  or  ex- 
presses the  parcels  mentioned  in  all  the  said 
deeds  and  directions  how  to  find  the  register- 
ing the  same. 

33.  That  all  memorials  of  wills  that  shall  he 
registered  in  manner  as  aforesaid  within  the 
space  of  six  calendar  months  after  the  death 
of  every  respective  devisor  or  testatrix, 
dying  within  the  kingdom  of  Great  Britain,  or 
within  the  space  of  three  years  after  the  death 
of  every  respective  devisor  or  testatrix,  dying 
upon  or  in  any  parts  beyond  the  seas,  shall  be 
as  valid  and  effectual  against  subsequent  pur- 
chasers, judgments,  statutes  and  recognisan- 
ces, as  if  the  same  had  been  registered  imme- 
diately after  the  death  of  such  respective 
devisor  or  testatrix;  any  thing  herein  con- 
tained to  the  contrary  thereof  in  any  wise  not- 
withstanding. 

34.  Provided  always,  That  in  case  the  de- 
visee, or  person  or  persons  interested  in  the 
honors,  manors,  lands,  tenements  or  heredita- 
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meats  devised  by  any  such  will  as  aforesaid  by 
reason  of  the  contesting  such  will  or  other  inev- 
itable difficulty,  without  his,  her,  or  their  wilful 
neglect  or  default,  shall  be  disabled  to  exhibit 
a  memorial  for  the  registry  thereof  within  the 
respective  times  hereinbefore  limited,  and  that 
a  memorial  shall  be  entered  in  the  said  office, 
of  such  contest  or  impediment,  within  the 
space  of  six  months  after  the  decease  of  such 
devisor  or  testatrix,  who  shall  die  within  the 
kingdom  of  Great  Britain,  or  within  the  space 
of  three  years  next  after  the  decease  of  such 
person  who  shall  die  upon  or  beyond  the  seas ; 
then  and  in  such  case,  the  registry  of  the  me- 
morial of  such  will  within  the  space  of  six 
months  next  after  his,  her,  or  their  attainment 
of  such  will,  or  probate  thereof,  or  removal  of 
the  impediment  whereby  he,  she,  or  they  are 
disabled  or  hindered  to  exhibit  such  'memorial, 
shall  be  a  sufficient  registry  within  the  mean- 
ing of  this  Act ;  any  thing  herein  contained 
to  the  contrary  thereof  in  any  wise  notwith- 
standing. 

35.  Provided  nevertheless,  that  in  case  of 
any  concealment  or  suppression  of  any  will 
or  devise,  no  purchaser  or  purchasers  for  val- 
uable consideration,  shall  be  defeated  or  dis- 
turbed on  his  or  their  purchase,  nor  any  plain- 
tiff in  any  judgment  or  cognisee  of  any  sta- 
tute or  recognizance,  shall  be  defeated  of  his 
or  their  debts  by  any  title  made  or  devised  by 
any  such  will,  unless  the  will  be  actually  regis- 
tered within  three  years  after  the  death  of  the 
devisor  or  testatrix. 

Judgments,  fyc. 

36.  That  all  and  every  memorials  of  judg- 
ments, statutes,  and  recognizances  so  to  be  en- 
tered and  registered  at  the  said  register  office 
as  aforesaid,  shall  be  in  writing,  and.  express 
and  contain  in  case  of  such  judgment,  the 
names  of  the  plaintiffs,  and  the  names  and  ad- 
ditions therein  of  the  defendants,  the  sums 
thereby  recovered,  and  the  time  of  the  signing 
thereof ;  and  in  case  of  statutes  and  recogni- 
zances, the  date  of  such  statute  or  recognizance, 
the  names  and  additions  of  the  cogmsors  and 
cognisees  therein,  and  for  what  sums,  and 
before  whom  the  same  were  acknowledged ; 
and  that  in  order  to  the  making  on  entry  of 
such  memorial   of  judgments,  statutes  and 
recognizances  as  aforesaid,  the  party  and  par- 
ties desiring  the  same  shall  produce  to  and 
leave  with  the  said  register  or  his  deputy,  to 
be  filed  in  the  said  public  or  register  office,  a 
memorial  of  such  judgment,  statute  or  recog- 
nizance, signed  by  the  proper  officer  or  his 
deputy,  who  shall  sign  such  judgment,  or  his 
successor  in  the  same  office,  or  by  the  proper 
officer  in  whose  office  such  statute  or  recogni- 
zance shall  be  inrolled,  together  with  an  affi- 
davit sworn,  or  solemn  affirmation  in  writing 
of  a  person  of  the  persuasion  of  the  people 
called  Quakers,  made  before  one  of  the  Judges 
at  Westminster,  or  a  Master  in  Chancery,  that 
such  memorial  was  duly  signed  by  the  officer 
whose  name  shall  appear  to  be  thereunto  set, 
which  memorial  such  respective  officer  is  here- 


by required  to  give  such  plaintiff  or  plaintiffs, 
cognisee  or  cognisees,  or  his,  her,  or  their  exe- 
cutors or  administrators,  or  attorney,  or  any 
of  them,  he,  she,  or  they  paying  for  the  same 
one  shilling  and  no  more. 

*37.  That  the  register  or  his  deputy  shall 
make  an  entry  in  the  manner  and  form  pres- 
cribed by  the  schedule  to  this  act  annexed, 
and  likewise  if  required  shall  give  a  certificate 
in  writing  under  his  hand,  testified  by  two 
credible  witnesses;  of  every  such  memorial  of 
any  judgment,  statute,  or  recognizance  brought 
to  him  to  be  so  registered  as  aforesaid  ;  and  in 
such  book  wherein  such  memorial  shall  be  en- 
tered, and  also  in  such  certificate  to  be  sogiven, 
shall  mention  the  certain  day  and  hour  or  time 
of  that  day  on  which  such  memorial  is  so  regis- 
tered or  entered,  and  in  such  certificate  shall 
mention  in  what  book,  page  and  number  the 
same  memorial  is  entered. 

3d.  That  such  register  shall  duly  file  every 
such  memorial  of  deeds,  conveyances,  wills, 
judgments,  statutes  and  recognizances,  in 
order  of  time,  as  the  same  shall  be  brought 
to  the  said  register  office,  and  shall  enter 
or  register  the  same  memorials  in  the 
same  order  that  they  shall  respectively  come 
to  his  hand. 

39.  That  all  deeds  of  bargain  and  sale  so  inroJ- 
ledin  the  said  public  or  register  office  aforesaid, 
which  shall  appear  to  be  so  inrolled  by  an  in- 
dorsement or  certificate  on  the  said  deeds  of 
bargain  and  sale,  signed  by  the  said  register 
or  his  deputy,  and  all  copies  of  the  inrolsnents 
thereof  remaining  on  record  in  the  said 
register  office,  shall  be  allowed  in  all  Courts 
where  such  bargains  and  sales  or  copies  shall 
be  produced,  to  be  as  good  and  sufficient  evi- 
dence as  any  bargains  and  sales  inrolled  in  any 
of  the  Courts  at  Westminster,  and  the  copies 
of  the  inrolments  thereof. 

Writings  at  full  length. 


40.  That  from  and  after  the  said  31st  of 
December,  1.834,  any  person  or  persons  having 
or  claiming  title  to  any  honors,  manors,  lands, 
tenements,  or  hereditaments  in  the  said  coun- 
ties respectively,  may  register  at  full  length  in 
the  said  register  office  all  and  every  or  any  the 
deeds,  writings,  wills  and  conveyances  by  or 
under  which  such  title  shall  be  claimed,  and 
which  shall  be  made,  executed  or  signed  and 
published,  and  in  case  of  wills,  where  the 
devisor  or  testatrix  shall  die  after  the  said  31st 
December,  1834;  and  each  register  or  his 
deputy  is  hereby  authorized  to  enter  and 
inrol  all  such  deeds,  writings,  wills  and  con- 
veyances as  shall  be  so  brought  to  be  registered 
at  full  length,  by  ingrossing  them  in  parch- 
ment books;  and  the  said  register  or  his 
deputy  shall,  in  the  margin  of  every  such  entry 
and  inrolment,  mention  the  time  of  such  entry 
and  inrolment,  and  shall  indorse  and  sign  a 
certificate  on  such  deed,  conveyance  or  will, 
in  manner  as  is  by  this  act  directed  where  a 
memorial  is  entered,  and  shall  safely  keep  all 
and  every  the  books  wherein  such  entries  and 
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inrolmen{s  shall  he  made,  in  the  said  public 
office,  there  to  remain  upon  record ;  and  all 
copies  of  such  entries  ana  inrolinents  of  such 
deeds,  writings,  wills  and  conveyances  so  re- 
gistered at  full  length,  and  which  copies  shall 
be  signed  by  the  said  register  or  his  deputy, 
and  attested  by  two  or  more  witnesses,  shall 
be  allowed  in  all  Courts  of  record  to  be  good 
and  sufficient  evidence  of  such  deeds,  writings, 
wills  or  conveyances,  so  registered  and  des- 
troyed by  fire  or  other  accident. 

41.  That  at  the  time  any  deed,  conveyance 
or  will  made  and  executed  or  signed  and  pub- 
lished after  the  31st  December,  1834,  Bkafl  be 
brought  to  the  said  register's  office  to  be 
registered  or  inrolled  at  full  length,  one  of  the 
witnesses  to  the  execution  of  such  deed  or 
conveyance,  or  to  the  signing  and  publishing 
such  will,  shall  make  oath,  or  being  one  of  the 
people  called  quakers  take  his  solemn  affirma- 
tion, before  the  said  register  or  his  deputy, 
that  such  deed  or  conveyance  was  dulv  execut- 
ed by  the  grantor  or  grantors,  or  that  such 
will  was  signed  and  published  by  the  devisor 
or  testratrix,  which  respective  oaths  and  affir- 
mations the  said  register  or  his  deputy  is  re- 
quired and  empowered  to  administer. 

42.  Provided  that  such  deeds,  conveyances 
and  wills  may  be  entered  and  registered  at  full 
length,  by  the  aforesaid  register  or  his  deputy, 
in  case  an  affidavit  sworn,  or  a  solemn  affirma- 
tion of  a  person  of  the  persuasion  of  the  people 
called  Quakers,  made  in  writing  before  one  of 
the  judges  at  Westminster,  or  a  master  in 
Chancery,  ordinary  or  extraordinary,  or 
notary  public,  be  brought  with  such  deed,  con- 
veyance or  will,  wherein  one  of  the  witnesses 
to'  the  execution  of  such  deed  or  conveyance, 
or  %6  the  signing  or  publishing  such  will,  shall 
swear  or  affirm,  that  he  or  she  saw  the  said 
deeds  executed,  or  in  case  of  wills,  such  will 
signed  and  published  by  the  devisor  or 
testatrix. 

43.  Inroltnent  at  full  length  to  be  deemed 
the  entry  of  a  memorial. 

Fees  and  Attendance. 

44.  That  every  such  register  shall  be  allow- 
ed for  the  entry  of  every  such  memorial,  as 
is  by  this  act  directed,  the  sum  of  one  shilling, 
and  no  more,  in  case  the  same  do  not  exceed 
two  hundred  words;  but  if  such  memorial 
shall  exceed  two  hundred  words,  then  after  the 
rate  and  proportion  of  four-pence  an  hundred 
for  all  the  words  contained  in  such  memorial 
over  and  above  the  first  two  hundred  words  ; 
and  the  like  fees  for  the  like  number  of  words 
contained  in  every  such  bargain  and  sale  in- 
rolled,  and  deeds,  writings,  conveyances  and 
wills  registered  at  full  length  as  aforesaid,  and 
in  every  certificate  or  copy  given  out  of  the 
said  office,  and  no  more ;  and  for  every  search 
in  the  said  office,  one  shilling  and  no  more. 

45.  That  every  such  register  or  his  sufficient 
deputy,  shall  give  due  attendance  at  his  office 
every  day  in  the  week,  except  Sundays  and 
holidays,  between  the  hours  of  nine  and 
twelve  in  the  forenoon,  and  the  hours  of  two 
and  five  in  the  afternoon,  for  the  dispatch  of 


all  business  belonging'Ho  the  said  office,  anft 
that  every  such  register,  or  his  deputy,  as 
often  as  required,  shaU-fnake  searches  "con- 
cerning  all  memorials  that  are  registered, 
deeds  of  bargain  and  sale  inrolled,  and  deeds, 
writings,  conveyances  and  wills,  so  registered 
at  full  length  as' aforesaid,  and  give  certificates 
concerning  the  same  under  his  hand,  if  re- 
quired by  any  person,  testified  by  two  credible 
witnesses. 

46.  Register  to  give  security. 

47.  Penalty  on  register  'for  neglect    of 
duty, 

48.  Register's  security,  when  to  be  vacated. 

49.  Penalty  on  forgery  and  perjury, 

Mortgages,  fyc.  Discharged. 

50.  That  in  case  of  mortgages,  judgments, 
statutes  and  recognizances  whereof  memorials 
shall  be  entered  in  the  said  Register  Office,  or 
in  case  of  mortgages  where  the  mortgage  deed 
shall  be  registered  at  full  length  pursuant  to 
this  act,  if  at  any  time  afterwards  a  certificate 
shall   be  brought  to  the  said  register  or  his 
deputy,  signed  by  the  mortgagees  in  such  mort- 
gage, plaintiffs  in  such  judgment,  cognisees  hi 
such  statute  or  recognizance,  their  respective 
executors,   administrators    or   assigns,   and 
attested  by  two  witnesses,  whereby  it  shall  ap- 
pear that  all  monies  due  upon  such  mortgage, 
judgment,  statute  or  recognizance  respectively 
have  been  paid  or  satisfied  in  discharge  thereof 
(which  witnesses  shall  upon  their  oath,  before 
any  one  of  the  Judges  of  His  Majesty's  Court 
of  King's  Bench  or  Common' Pleas,  or  any  one 
of  the  Burons  of  the  Court  of  Exchequer,  or 
before  any  one  of  the  Masters  of  the  Court  of 
Chancery,  ordinary  or  extraordinary  or  notary 
public,  or  before  the  said  register  or   his 
deputy,  who  are  hereby  respectively  empow- 
ered to  administer  such  oath,    prove  such 
monies  to  be  satisfied  or  paid  accordingly,  and 
that  they  saw  such  certificates 'signed  by  the 
said  mortgagees,  plaintiffs  or  cognisees,  their 
respective   executors,  administrators  or  as- 
signs) ;  that  then  and  in  every  such  case  the 
said  register  or  his  deputy  shall  make  an  entry 
in  the  margin  of  the  said  register  books  against 
the  registry  of  the  memorial  of  such  mortgage, 
judgments,  statute  or  recognizance,  or  against 
such  deed  registered  at  full  length  respectively, 
that  such  mortgage,  judgment,  statute  or  re- 
cognizance respectively  was  satisfied  and  dis- 
charged according  to  such  certificate,  to  which 
the  same  entry  shall  refer,  and  'shall  afterwards 
file  such  certificate  to  remain  upon  record  in 
the  said  register  office. 

51.  That  if  any  judgment,  statute  or  recog- 
nizance be  registered  in  such  register  office, 
within  twenty  days  after  the  acknowledgment 
or  signing  thereof,  all  the  lands  that  the  defen- 
dants or  cognisees  had  at  the  time  of  such 
acknowledgment  or  signing,  shall  be  bound 
thereby,  and  the  register  of  a  memorial  of  such 
judgment,  statute  or  recognizance,  within  the 
time  aforesaid,  shall  be  as  available  to  all  in* 
tents  and  purposes  as  if  such  memorial  thereof 
had  been  entered  in  the  said  register  office  on 
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the  day  of  the  signing,  or  acknowledgment  of 
such  judgment,  statute  or  recognizance. 

Cnvente. 

52.  That  it  shall  be  lawful  for  any  person 
by  a  requisition  in  writing  under  his  hand,  to 
be  delivered  at  the. said  register  office,  to  re- 

?|uire  that  there  shall  be  entered  a  caveat  in 
avour  of  anv  person  to  be  named  or  described 
in  such  requisition ;  and  it  is  hereby  directed, 
that  the  requisitions  for  caveats  shall  from  time 
to  time  be  made  up  into  books  or  parcels,  and 
numbered  in  such  manner  as  the  register  shall 
direct. 

53.  That  every  person  claiming  for  valua- 
ble consideration  under  any  assurance  to  be 
made  by  the  person  by  whom  the  entry  of  the 
caveat  shall  be  required,  or  any  other  person 
claiming  under  him,  and  to  be  executed  by  the 
person  in  whose  favour  the  caveat  shall  be 
entered,  or  his  executors  or  adminstrators,  and 
which  shall  be  registered  m  ^e  manner  direct- 
ed by  this  Act  within  three  calendar  months 
after  the  entry  of  the  caveat,  shall  be  entitled 
to  the  same  preference  and  protection  and  ad- 
vantage under  the  provisions  of  this  act,  as  if 
the  assurance  had  been  executed,  and  so  regis- 
tered as  aforesaid  at  the  time  of  entering  the 
car  eat. 

54.  Provided,  that  no  caveat  which  shall  be 
entered  under  the  provisions  of  this  act,  shall 
be  of  any  force  or  effect,  except  by  way  of  pro- 
tection to  a  contract  entered  into  at  or  before 
the  date  of  the  entry  of  the  caveat,  or  by  way  of 
protection  to  an  assurance  for  valuable  consid- 
elation  made  or  executed  in  pursuance  of  such 
contract,  or  by  way  of  protection  to  any  assur- 
ance for  valuable  consideration,  which  at  the 
date  of  the  entry  of  the  caveat  shall  have  been 
executed  by  some  one  or  more  of  the  parties  by 
whom  the  lands  shall  be  conveyed  or  otherwise 
affected,  or  by  way  of  protection' to  any  assur- 
ance for  valuable  consideration,  which  shall 
have  been  in  contemplation  at  the  date  of  such 
entry. 

Duties  of  Attorneys. 

55.  That  fn  every  case  in  which  it  shall  be  the 
duty  of  any  attorney,  solicitor  or  certificated 
conveyancer  to  make  any  search  in  any  of  the 
indexes  to  be  kept  at  any  such  register  office  as 
aforesaid,  such  attorney,  solicitor  or  certificated 
conveyancer  shall  be  held  to  have  fulfilled  his 
duty  in  that  behalf,  by  making  an  application 
at  the  said  register  office  for  such  Bearch  to  be 
made,  and  obtaining  a  certificate  of  the  result 
of  the  same,  and  shall  not  be  responsible  for 
any  error  or  mistake  in  the  result  of  such 
search,  as  stated  in  such  certificate ;  and  in  all 
other  cases  every  attorney,  solicitor  or  cer- 
tificated conveyancer  shaA  be  and  is  hereby 
indemnified  in  relying  on  the  accuracy  of  any 
certificate  to  be  made  or  given  in  pursuance 
of  any  of  the  provisions  of  this  act. 

Exemption  of  Copyholds. 

56.  That  this  act  shall  not  extend  to  any 
copyhold  estates  or  to  any  leases  at  a  rack- 
rent,  or  to  any  lease  not  exceeding  one-and- 
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twenty  years,  where  the  actual  possession  and 
occupation  goeth  along  with  the  lease;  any 
thing  in  this  act  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

Bargain  and  Sale. 

57.  That  in  all  deeds  of  bargain  and  sale  here- 
after inrolled  in  pursuance  of  this  act,  whereby 
an  estate  of  inheritance  in  fee-simple  is  limited 
to  the  bargainee  and  his  heirs,  the  words 
"  grant,  "  "bargain"  and  "  sell,  "  shall 
amount  to  and  be  construed  and  adjudged,  m 
all  courts  of  judicature,  to  be  express  covenants 
to  the  bargainee,  his  heirs  ana  assigns,  from 
the  bargainor,  for  himself,  his  heirs,  executors, 
and  administrators,  that  the  bargainor,  not- 
withstanding any  act  done  by  him,  was  at  the 
time  of  the  execution  of  such  deed  seized  of 
the  hereditaments  and  premises  thereby  granted, 
bargained  and  sold,  of  an  indefeasible  estate  in 
fee-simple,  freed  from  all  incumbrances  ( rents 
and  services  due  to  the  lord  of  the  fee  only  ex- 
cepted), and  for  quiet  enjoyment  thereof, 
against  the  bargainor,  his  heirs  and  assigns,  and 
all  claiming  under  him,  and  also  for  further 
assurance  thereof,  to  be  made  by  the  bargainor, 
his  heirs  and  assigns,  and  all  claiming  under 
him,  unless  the  same  shall  be  restrained  and 
limited  by  express  particular  words  contained 
in  such  deed ;  and  that  the  bargainee,  his  heirs, 
executors,  adinininistrators  and  assigns  res- 
pectively, shall  and  may,  in  any  action  to  be 
brought,  assign  a  breach  or  breaches  there- 
upon, as  they  nupht  do  in  case  such  covenants 
were  expressly  inserted  in  such  bargain  and 
sale. 

58.  Every  leaf  of  the  register  to  be  signed 
by  two  justices. 

59.  Register  excluded  from  being  a  mem- 
ber of  parliament. 

60.  Local  register  acts  virtually  repealed. 
61  This  to  be  a  public  act. 

62.  Meaning  of  words  in  this  act. 

63.  Act  may  be  altered  during  the  session. 


EXCHANGE   OF     LANDS   IN    COMMON    FIILDS. 

This  bill,  for  facilitating  the  exchange  of 
lands,  lying  in  common  fields;  recites  that  it 
is  expedient  to  facilitate  the  exchange  of  small 
pieces  of  land  lying  intermixed  and  dispersed 
in  common  fields,  meadows  and  pastures,  for 
other  pieces  of  land  lying  therein,  or  being 
part  of  the  inclosed  lands  in  the  same  or  any 
adjoinining  parish  ;  and  it  is  therefore  propo- 
sed to  be  enacted. 

1.  That  whenever,  at  any  time  after  the 
passing  of  this  act,  the  proprietor  of  any  piece 
of  lanu  lying  in  any  common  field,  meadow  or 
pasture,  shall  be  desirous  of  exchanging  the 
the  same  for  any  other  piece  of  land  of  equal 
value,  either  lying  in  any  common  field,  mea- 
dow, or  pasture,  or  being  part  of  the  inclosed 
land  in  the  same  or  any  adjoining  parish,  it 
shall  be  lawful  for  Buch  proprietor  to  enter 
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into  any  agreement  for  that  purpose  under 
the  provisions  herein  ufter  contained. 

provided  that  for  the  purposes  of  this  act  no 
other  than  the  party  lor  the  time  bring  in  pos- 
session of  such  lauds  shall  be  deemed  proprietor 
thereof,  the  same  being  a  body  politic,  corpo- 
rate, or  collegiate,  or  tenant  in  fee-simple,  or 
til  tail  or  for  life,  or  by  the  curtesy  of  England, 
or  othir  estate  of  freehold,  or  for  years  deter- 
minable  on  life  or  lives. 

Provided  further,  that  where  such  proprie- 
tor shall  he  an  infant,  feme  covert,  lunatic,  or 
under  any  other  legal  disability,  such  agree- 
ment may  be  made  with  consent  of  the  guar- 
dian, trustee,  feoffee  for  charitable  or  other 
uses,  husband,  committee,  or  attorney  of  or 
for  any  such  proprietor,  and  not  otherwise  ; 
and  that  in  all  cases  of  agreements  under  this 
act  the  consent  of  the  person  next  in  reversion 
or  remainder,  or  of  the  lessor,  as  the  case  may 
be,  shall  be  testified  thereto  under  the  common 
seal  of  any  corporate  body,  and  under  the  haud 
of  any  other  consenting  party. 

2.  Agreements  to  be  in  writing.  Consent 
nnnecesssary  for  exchange  of  lands  held  in 
right  of  a  church,  &c. 

3.  Agreements  to  be  accompanied  by  a  sche- 
dule containing  particulars,  which  shall  be 
deposited  with  the  Clerk  of  the  Peace,  and 
notice  thereof  published  in  some  news-paper. 

4.  Persons  having  any  objections  to  such 
exchanges,  &c,  to  deposit  them  with  the 
olerk  of  the  peace  fourteen  days  before  the 
assizes  at  which  the  agreement  is  to  be  taken 
into  consideration. 

5.  Clerk  of  the  peace  to  cause  the  agree- 
ment, &c.  to  be  laid  before  a  Judge  of  Assize, 
who  shall  appoint  a  barrister  to  take  it  into 
consideration. 

6.  Barrister  may  summons  witnesses.  False 
f  wearing  to  be  deemed  perjury. 

\  7.  Barrister  to  examine  witnesses  and  de- 
termine objections. 

8.  After  enquiry  the  barrister  to  certify  as 
the  case  may  be. 

9.  In  case  of  an  agreement  in  which  there 
shall  be  a  difference  in  value,  the  barrister  to 
insert  a  provision  for  the  payment  thereof;  but 
no  agreement  to  admit  a  difference  of  more 
than  one-fifth. 

10.  The  certificate,  with  the  agreement,  &c. 
and  statement  of  objections,  to  be  laid  before 
the  Judge,  who  shall  make  order  thereupon. 
The  Judge  may  institute  further  enquiry. 

11.  Remuneration  of  barrister  in  the  discre- 
tion of  the  Judge. 

12.  Costs  and  charges  of  proceedings  to  be 
certified  by  the  barrister,  and  decided  by  the 
Judge. 

13.  Lands  given  in  exchange,  to  be  exoner- 
ated from  the  uses  affecting  them  at  the  time, 
and  to  become  subject' to  such,  uses  as  affected 
the  lands  taken. 

14.  Eviction. 

15.  General  saving. 

IB.  Signification  of  words. 


PRACTICAL  POINTS 
OF  GENERAL  INTEREST. 

No.  L1X. 


PRIZE    PIOBTS. 

In  the  following  case,  the  correct  rule  as  t* 
prize  fights  is  laid  down,  and  which  it  is  mate- 
rial to  state,  as  affecting  all  those  who  are  pre- 
sent, as  well  as  the  principals  and  seconds.  Set 
also  Res  v.  Belting  ham,  2  Car.  &  Pay.  234. 

The  indictment  charged  the  murder  of  Ed- 
ward Thompson  to  have  been  committed  by 
Michael  Murphy,  in  Fries  Barnet ;  and  that 
the  prisoner  and  others  were  present  aiding 
and  abetting.  It  appeared  that  there  was  a 
fight  between  Michael  Murphy  and  the  de- 
ceased, at  which  a  great  number  of  persons 
were  assembled ;  and  that  in  the  course  of  the 
fight  the  ring  was  broken  in  several  times  hv 
the  persons  assembled,  who  had  sticks,  which 
they  used  with  great  violence.  It  appeared 
that  the  deceased  died  in  consequence  of  blows 
he  received  on  this  occasion ;  and  the  witnesses 
for  the  prosecution  spoke  to  the  prisoner's 
haviug  acted  as  one  of  the  seconds  in  the  fight : 
hut  it  was  proved  that  he  had  not  any  stick. 
For  the  defence,  several  witnesses  werec  ailed, 
who  proved,  that  though  the  prisoner  was  pre- 
sent during  the  fight,  yet  that  he  did  not  act 
as  second ;  and  that  he  did  nothing,  andjiid 
not  even  say  auything. 

LutledaU,  J.  (iu  summing  up). — If  the  pri- 
soner was  at  this  fight,  encouraging  it  by  his 
presence,  he  is  guilty  of  manslaughter,  al- 
though he  took  no  active  part  in  it.  Mv  at- 
tention has  been  called  to  the  evidence  of  tho*e 
witnesses  who  have  said  that  the  prisoner  did 
nothing ;  but  I  am  of  opiuion,  that  persons 
who  are  at  a  fight  in  consequence  of  which 
death  ensues,  are  all  guilty  of  manslaughter,  if 


say,  that  it  tbey  were  not  casually  passing  . . 
but  stayed  at  tne  place,  they  encouraged  it  by 
their  presence,  although  they  did  not  say  or 
do  anything.  This  is  my  opinion  of  the  law  of 
the  case.  However,  you  ought  to  consider 
whether  the  deceased  came  by  his  death  in 
consequence  of  blows  he  received  in  the  fight 
itself;  for  if  he  came  by  his  death  by  any 
means  not  connected  witn  the  fight  itself — 
that  is,  if  his  death  was  caused  by  the  mob 
coming  in  with  bludgeons,  and  taking  the 
matter  as  it  were  out  of  the  hands  of  the  com- 
batants, then  persons  merely  present  encon- 
raging  the  fight  would  not  be  answerable,  on- 
less  they  are  connected  in  some  way  with  that 
particular  violence.  If  the  death  occurred 
from  the  fight  itself,  all  persons  encouraging 
it  by  their  presence  are  guiky  of  roanslaugb- 
i  ter ;  but  if  the  death  ensued  from  violence  un- 
connected with  the  fight  itself,  that  is,  by  blows 
i  given,  not  bv  the  other  combatant  in  the  course 
of  the  fight,  but  1w  persons  breaking  in  the 
ring  and  striking  with  their  sticks,  those  who 
were  merely  present  are  not,  by  being  present, 
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guilty  of  maoslaghteri;*  then,  as  there  is  no 
proof  that,  the  prisoner  had  any  thing  to  do 
with  this  latter  violence,  he  ought  to  be  ac- 
quitted. The  case  is,  at  most,  one  of  man- 
slaughter only ;  and  the  charge  of  murder  is 
not  at  all  supported. 

Verdict,  guifty  of  manslaughter.-* /for  v. 
Murphy,  6  Car.  &  Fay.  103. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LI. 


«*•«■■«• 


JttW  SCXLC  Of  COSTS. 

To  the  Editor  of  the  Legal  Observer. 

8b, 
I  >ave  read  your  remarks  on  the  subject 
of  the  reduced  scale  of  Common-Law  costs,  and 
t  believe,  the  profession  generally  coincide 
wi|h  you,  that  the  costs  for  recovering  sums 
9f  money  under  20/.  should  be  reduced  to  a 
fixed  amount,  a*  far  as  practicable,  and  that  to 
a.  certain  extent,  the  new  schedules  of  fees  are 
satisfactory :  but  at  the  same  time,  it  is  to  be 
regretted  that  the  Judges  should  have  framed 
these  schedules,  without  consulting,  as  they 
evidently  have  not,  the  taxing  officers,  or  some 
practical  man  on  the  subject.  One  of  your 
correspondents  points  out  that  the  search  for 
plea  it  omitted ;  and  so  is  the  affidavit  of  the 
service  of  the  writ,  if  the  defendant  should 
not  appear ;  and  ajao  the  appearance  to  be  en- 
tered for  him,^  according  to  the  statutes  *lso 
the  "  warrant  and  docket  unless  they  mean  the 
Hem,  "  Paid  Judgment  Fee  aud  Docket,  as 
usual,"  to  be  it;  also  the  copy  of  the  particu- 
lars to  annex  to  brief:  ditto  of  set  off,  and  the 
notice  to  produce,  and  copy  to  annex  to  brief; 
also  marking  the  postea  orf.  The  remaneU 
are  altogether  emitted,— We  must  therefore 
presume  that  all  those  things  not  mentioned, 
are  to  be  charged  as  heretofore,  and  that  the 
summons  for  trial  is  only  meant  to  govern  the 
ch  arge,  and  not  the  number  of  summonses. — 
1  would  be  most  inconvenient  and  arbitrary, 
to  bind  an  attorney  down  to  attend  the  first 
summons,  served  perhaps  at  nine  o'clock  at 
night,  to  go  before  the  Judge  the  next  roorn- 

3g  at  eleven,  when  he  might  be  obliged  to  be 
sewhere  •  with  a  second  summons,  he  has  an 
opportunity  of  making  arrangements  to  attend 
it. 

Some  short  time  back  the  fee  for  at- 
tendance before  a  Judge  at  Chambers  was 
raised  from  3*.  Ad.  to  6s.  Sd;  and  the  fee  for 
the  attendance  to  tax  was  also  raised  to  (is.  Sd.; 
they  are  now  both  reduced  to  3*.  4d.  *    Every 

m         ■■■■  111  i  ■  ■  9   ■        i  ■  ■■«■■■■ 

.  *  These  reductions  apply  only  to  cases  not 
exceeding  201.  and  not  to  them  if  the  Judge 
certifies  that  the  action'  was  properly  tried  at 
Nisi  Prius. — Ed. 


professional  man  knows  that  the  attendance  at 
the  Judges'  Chambers  almost  invariably  occu- 
pies two  hours,  and  frequently  more.  The 
same  remark  applies  to  the  attendance  to  tax* 
will  any  dispassionate  person  contend  XhsX3sAd. 
is  an  adequate  remuneration  for,  we  will  say 
three  hours  occupation  ?  for  if  the  Attorney 
lives  at  a  distance  it  will  take  him  that  time  t.o 
go,  attend  the  summons,  or  taxation,  and  re- 
turn. I  am  not  contending  that  the  charge  is 
;  too  small,  but  am  merely  pointing  out  the  rate 
of  remuneration,  because  I  know  it  will  be 
answered,  individually  the  charges  are  small, 
but  collectively  they  are  great,  compared  with 
the  sum  recovered. 

I  sincerely  hope,  that  if  any  attempt  is  made 
to  reduce  the  salaries  of  the  Judges,  it  will  be 
successfully  resisted ;  no  set  of  men  so  hardly 
earn  the  money  they  receive;  and  unless  the 
Judges  of  the  land  are  liberally  paid,  there  will 
be  no  inducement  fer  men  of  eminence  at  the 
Bar,  who  make  large  incomes  by  their  practice, 
to  accept  seats  on  theBeneh,  We  have  had 
enough  of  hypocrisy  and  economy,  and  attempts 
to  subvert  our  institutions,  and  implant  foreign 
law,  and  theoretical  absurdities,  neither  conge- 
nial to  our  wants  or  tastes,  nor  applicable  to 
the  genius  or  circumstances  of  Englishmen, 
When  Great  Britain  is  reduced  to  the  same 
state  of  poverty  as  those  nations  whose  institu- 
tions it  is  wished  to  impose  on  us,  and  to  the 
same  influence  they  hold  in  the  scale  of  nations, 
then  let  us  have  their  laws,  but  not  till  then. 

J.  W.  C* 


To  the  Editor  of  the  Legal  Observer. 

Sir, 

A  greater  injustice  could  not  be  committed 
upon  the  profession,  than  the  intended  mode  of 
cheapening  Law  at  the  expense  of  the  laborious 
practitioner;  or  rather,  with  more  aptness  it 
may  lie  called,  the  bar  to  justice.  Whilst  the 
measure  reduces  full  one  half  the  emoluments 
,and  fees  of  the  profession,  it  does  not  in  the 
least  lessen  the  responsibility  and  anxiety  of 
its  members ;  and  the  same  tees  are  still  to  be 
payable  at  the  public  offices.  Is  it  likely  that 
the  suitors  will  oe  able  to  induce  a  respectable 
attorney  to  take  their  causes  in  hand  when 
half  the  amount  of  his  bill  is  actually  money 
advanced  out  of  his  pocket  ?  The  cry  whicn 
has  been  set  up,  for  cneap  law,  has  deluded  the 
credulous,  who  suppose  this  method,  aud  others 
of  a  similar  nature,  will  give  it  them ;  but,  as 
for  every  other  valuable  commodity,  you  must 
pay  the  fair  price,  this  law  at  half  price, 
which  at  first  sight  seems  so  attractive,  will 
lead  to  consequences,  which  must  sooner  or 
later  shew  the  superiority  of  the  old  method 
of  obtaining  justice.  I  am  well  aware  but  one 
feeling  and  sentiment  pervades  the  whole  pro- 
fession relative  to  these  impositions  upon  the 
credulity  of  the  non-professionals;  and  why 
do  not  they  give  expression  to  their  minds,  and, 
at  all  events,  endeavour  to  remove  so  wrong  an 
impression.  Let  me  in  conclusion  ask,  is  there 
any  reduction  in  the  exoen«e  necessary  to  be* 

21  2 


THE  SIXTH  REPORT  OF  THE  COM- 
MON LAW  COMMISSIONERS,  ON 
THE  INNS  OF  COURT. 


50$         Sixth  Report  of  the  Common  Law  Commissioners,  on  the  Inns  of  Court. 

come  a  lawyer;  and  when  the  profession  has  In  support  of  these  position*,  a  variety  of 
been  entered,  is  there  any  reduction  in  the  passages  are  cited  from  Dugdale's  Origines 
anxiety  and  trouble,  and  the  fees  wWch^are  Juridiciales,  which  clearly  shew  that,  in 
P™ }  *'  B'  W#       former  times,  the  Judges  and  the  Benchers 

made  regulations  to  be  observed  by  the  Inns 
of  Court,  not  only  respecting  the  admission 
to  the  Bar,  but  generally  regarding  the  eon- 
duct  of  the  Members  of  the  Inn,  and  the 
admission  of  Students. 

Many  instances  will  be  found  in  the  Ap- 
pendix of  such  orders,  sometimes  made  by 
advice  of  the  Privy  Council  and  Judges, 
and  sometimes  by  the  Judges  only,  and 
sometimes  by  the  Benchers,  by  advice  and 
direction  of  the  Judges,  and  proceeding 
from  the  King's  suggestion. 

There  does  not  appear  to  be  an  instance 
in  modern  times  in  which  the  Judges  have 
interfered  with  the  internal  regulations  of 
the  different  societies,  though  there  are  se- 
veral in  which  they  have  acted  as  Visitors, 
upon  appeals  to  them  from  decisions  of  the 
Benchers  respecting  calls  to  the  Bar. 

In  the  late  case  of  Mr.  Wooler,  reported 
as  the  case  of  The  King  v.  The  Benchers  of 
Lincoln's  Inn,  4  B.  &  C.  855,  it  was  held 
that  the  Judges  had  no  power,  as  Visitors, 
to  interfere  with  the  regulations  of  the  Inns 
of  Court  respecting  the  admission  of  Stu- 
dents ;  and  also  that  the  Court  of  King's 
Bench  could  not,  in  such  case,  interfere  by 
mandamus.  It  was  observed  by  Mr.  Justice 
Littledale,  "  that  the  Court  was  called  upon 
to  controul  the  Society  in  the  admission  of 
their  Members ;  but  that,  as  fyr  as  the  ad- 
mssion  of  Members  is  concerned,  those  are 
viluntary  Societies,  not  submitting  to  any 
government.  They  may  in  their  discretion 
admit  or  not,  as  they  please ;  and  the  Court 
of  King's  Bench  has  no  power  to  compel 
them  to  admit  any  individual."  He  added, 
that  "  the  interference  of  the  Judges  at  the 
instance  of  those  Members  of  the  Societies 
whom  the  Benchers  had  refused  to  call  to 
the  Bar,  was  perfectly  right;  because  a 
Member,  who  had  been  suffered  to  incur 
expense  with  a  view  to  being  called  to  the 
Bar,  thereby  acquires  an  inchoate  right  to 
be  called;  and  if  the  Benchers  refuse  to  call 
him,  they  ought  to  assign  a  reason  for  so 
doing ;  and  if  there  be  no  reason,  or  an  in- 
sufficient one,  then  the  Member  who  has 
acquired  such  inchoate  right  is  entitled  to 
have  that  right  perfected." 

With  respect  to  the  regulations  and  prac- 
tice now  in  force  in  the  different  Inns  of 
Court,  relative  to  the  subjects  referred  to 
us  under  the  present  Inquiry,  we  find  them 
lo  be  as  follows ;' 


ADMISSIONS  OF  LAW  STUDENTS,  AND  CALLS 

TO  THE  BAR. 

To  the  King's  Most  Excellent  Majesty,  in 
his  High  Court  of  Chancery. 

We,  your  Majesty's  Commissioners  appoint- 
ed by  your  Majesty's  commission  bearing 
date  the  tenth  day  of  March,  in  the  first 
year  of  your  Majesty's  reign,  whose  hands 
and  seals  are  hereunto  set,  do  humbly  cer- 
tify to  your  Majesty, 

That  in  obedience  to  your  Majesty's  com- 
mands, communicated  to  us  by  your  Majes- 
ty's Secretary  of  State  for  the  Home  De- 
partment, we  have  proceeded  to  inquire  into 
the  regulations  and  practice  of  the  four  Inns 
of  Gourt,  respecting  the  admission  of  persons 
to  be  Students,  or  to  be  called  to  the  Bar, 
and  now  humbly  submit  to  your  Majesty 
the  result  of  our  inquiries. 

The  four  Inns  of  Court— the  Inner  Tem- 
ple, the  Middle  Temple,  Lincoln's  Inn,  and 
Gray's  Inn,— severally  enjoy  the  privilege 
of  conferring  the  rank  of  Barrister  at  Law: 
a  rank  which  constitutes  an  indispensable 
qualification  for  practice  in  the  Superior 

Courts. 

No  other  means  of  obtaining  that  rank 
exist,  but  that  of  becoming  inrolled  as  a 
Student  in  one  or  other  of  these  Inns,  and 
afterwards  applying  to  its  principal  officers 
(or  Benchers)  for  a  call  to  the  Bar. 

The  origin  of  this  privilege  of  the  Inns  of 
Court  appears  to  be  involved  in  consider- 
able obscurity. 

It  was  observed  by  Lord  Mansfield,  in  the 
case  of  The  King  v.  Gray's  Inn,  Doug.  354, 
that  the  original  institution  of  the  Inns  of 
Court  nowhere  precisely  appears ;  but  it  is 
certain  that  they  are  not  corporations,  and 
have  no  charter  from  the  Crown.  They  are 
voluntary  societies,  which  for  ages  have 
submitted  to  government,  analogous  to  that 
of  other  seminaries  of  learning ;  but  all  the 
power  they  have  concerning  the  admission 
to  the  Bar  is  delegated  to  them  from  the 
Judges ;  and  in  every  instancejtheir  conduct 
is  subject  to  their  controul  as  Visitors. 


1st.  As  to  the  Admission  of  Students. 

» 

The  following  rules  appear  to  have  been 

adopted  by  all  the  four  societies : 

Before  any  person  can  be  admitted  a 
Member  he  must  furnish  a  statement  in 
writing,  describing  his  age,  residence,  and 
condition  in  life,  and  comprising  a  certi- 
ficate of  his  respectability  and  fitness  to  be 
admitted,  which  must  be  signed  by  the 
party,  and  a  Bencher  of  the  Society,  or  two 
Barristers. 

No  person  is  admitted  without  the  appro- 
bation of  a  Bencher,  or  of  the  Benchers  in 
Council  assembled. 

The  applicant  must,  before  he  can  enter 
into  commons,  (and  in  some  Societies  on 
admission)  sign  a  bond  with  surety  con- 
ditioned to  pay  the  dues.  Every  person 
'  applying  to  be  admitted  a  Member  of  any 
of  the  Inns  must  sign  a  declaration  that 
he  is  desirous  of  being  admitted  for  the 
purpose  of  being  called  to  the  Bar,  and  it  is 
required  by  all  the  Societies  that  he  shall 
not,  without  the  special  permission  of  the 
Society,  take  out  any  certificate  as  a  Spe- 
cial Pleader,  Conveyancer,  &c.  under  44  G. 
,  3.  c.  98,  and  such  permission  is  not  granted 
until  the  applicant  has  kept  such  commons 
as  are  necessary  to  qualify  him  to  be  called 
to'  the  Bar,  and  it  is  given  foi  one  year  only 
at  a  time. 

Besides  these  regulations,  we  are  in- 
formed, that  at  the  Inner  Temple,  and  at 
Gray's  Inn,  no  person  is  admissible  while 
engaged  in  trade.  It  has  also  been  a  rule 
at  the  Inner  Temple,  since  the  year  1829, 
that  no  person  shall  be  admitted  without 
a  previous  examination  (by  a  Barrister 
appointed  by  the  Bench  for  that  pur- 
pose) in  classical  attainments  and  the 
general  subjects  of  a  liberal  education. 
Such  examination  is  to  include  the  Greek 
and  Latin  languages,  or  one  of  them,  and 
such  subjects  of  history  and  general  litera- 
ture as  the  Examiners  may  think  suited  to 
the  age  of  the  applicant. 

■ 
2d.  As  to  the  Call  to  the  Bar. 

The  following  regulations  appear  to  be  in 
force  in  all  the  Societies:  No  person  in 
Priests  or  Deacons  Orders  can  be  called  to 
the  Bar.  No  person  can  be  called  to  the  Bar 
while  he  is  on  the  Roll  of  Attorneys,  Soli- 
citors, or  Proctors.  Before  a  person  can 
be  called  to  the  Bar,  he  must  keep  commons 
for  three  years,  that  is,  twelve  terms,  by 
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dining  in  the  Hall  at  least  three  times 
in  each  term.  He  must  have  been  a 
Member  of  the  Inn  for  five  years,  un- 
less he  has  taken  the  degree  of  Mas* 
ter  of  Arts  or  Bachelor  of  Law  at  the 
Universities  of  Oxford,  Cambridge,  or  Dub- 
lin, or  (at  Lincoln's  Inn)  is  a  Member  of 
the  Faculty  of  Advocates  in  Scotland,  in 
which  case  he  may  be  called  after  he  has 
been  a  Member  of  the  Inn  for  three  years ; 
but  this  exception  does  not  extend  to  ho- 
norary degrees.  . 

A  Student,  previously  to  his  keeping  any 
of  the  terms  requisite  for  his  call,   must 
deposit  with  the  Treasurer  of  the  Society 
100/.,  to  be  returned,  without  interest,  on 
his  being  called  to  the  Bar ;  or  in  case  of 
death,  to  his  personal  representatives ;  but 
this  rule  does  not  apply  to  any  person  who 
shall  produce  a  certificate   of  his  .having 
kept  two  years  terms  in  any  of  the  Univer- 
sities of  Oxford,  Cambridge,  or  Dublin,  or 
(at  Lincoln's  Inn)  of  his  being  a  Member 
of  the  Faculty  of  Advocates  in  Scotland. 
No  person  can  be  called  to  the  Bar  until 
he  is  twenty-one  years  of  age.    The  call  to 
the  Bar  is  by  an  act  of  the  Benchers  in 
Council  or  Parliament,  &c.  assembled.   The  - 
name  and  description  of  every  candidate  for 
being  called  to  the  Bar  must  be  hung  up  in 
the  Hall  a  fortnight  before  he  is  to  be 
called.     Any  person  applying  to  be  called 
to  the   Bar  must  make  application  to  a 
Master  of  the  Bench  to  move  for  the  same. 
And  the  list  of  applicants  to  be  called  to 
the  Bar  at  any  Society,  is  always  trans- 
mitted, before  the  call  takes  place,  to  the 
other  Societies. 

At  the  Inner  Temple,  Middle  Temple, 
and  Lincoln's  Inn,  no  Attorney,  Solicitor, 
or  Proctor,  can  be  admitted  to  commons  for 
the  purpose  of  being  called  to  the  Bar,  un- 
til his  name  shall  have  been  struck  off  the 
Roll. 

In  Lincoln's  Inn,  a  person  wishing  to  be 
called  to  the  Bar  must  read  his  exercises  at 
the  Bar  Table,  and  the  Barristers  at  that 
table  have  a  power  of  rejection,  subject  to 
an  appeal  to  the  Benchers.  If  not  rejected 
by  the  Bar  Table,  it  is  still  necessary  that 
he  should  be  approved  by  the  Bench. 

At  Lincoln's  Inn,  it  is  a  rule  that  no  per- 
son in  trade  is  permitted  to  do  exercises  to 
enable  him  to  be  called  to  the  Bar;  and 
there  is  the  same  prohibition  as  to  any  per- 
son who  has  been  in  the  situation  of  Clerk 
to  a  Barrister,  Conveyancer,  Special  Pleader, 
or  Chancery  Draftsman,  and  has  done  the 
offices  and  received  the  perquisites  of  such 
clerk.  . 
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8d.  As  to  the  ease  of  rejection  upon  on  appli- 
cation to  be  admitted  Student,  or  to  be  called 
to  the  Bar. 

The  general  state  of  practice  in  all  the 
Societies  appears  to  he  as  follows : 

If  a  person  he  refused  admission  as  a 
Student  by  any  of  the  Societies,  he  has  no 
means,  either  by  appeal  to  the  Judges  or 
otherwise,  of  bringing  under  revision  the 
propriety  of  the  rejection,  [so  decided  in 
the  case  of  The  King  v.  Lincoln's  Inn,  be- 
fore referred  to,  which  is  in  accordance  with 
the  state  of  the  practice]  and  a  certificate  of 
the  rejection  is  transmitted  to  all  the  other 
Societies. 

Where  any  of  the  Societies  refuse  to  call 
a  person  to  the  Bar,  the  Benchers  will  hear 
him  personally  or  by  counsel,  and  allow  him 
to  give  evidence  to  rebut  the  charges  made 
against  him ;  and  if  he  be  dissatisfied  with 
their  decision,  he  may  appeal  to  the  Judges. 
On  such  appeal,  the  Benchers  send  to  the 
Judges  a  certificate  stating  the  reasons  of 
their  refusal  to  call  such  person  to  the  Bar. 

It  may,  however,  be  right  to  remark,  that 
we  are  not  informed  of  any  positive  rule  or 
order  regulating  the  mode  of  proceeding  in 
cases  of  appeal ;  and  it  deserves  particular 
notice,  that  there  is  not  any  specific  regula- 
tion to  insure  a  full  and  correct  report  of 
the  evidence,  as  taken  before  the  Benchers, 
for  the  information  of  the  Judges. 

The  remarks  which  have  occurred  to  us 
on  the  review  of  the  whole  subject  of  in- 
quiry, are  as  follows : 

It  appears  that  there  is  vested  in  the 
Benchers  of  the  several  Inns  of  Court  an 
uncontrolled  and  irresponsible  power  of  de- 
barring any  person  from  admission  into  their 
Societies,  though  that  admission  forms  the 
first  entrance  into  a  profession  occupying  a 
most  prominent  and  important  rank  among 
our  Civil  Institutions ;  and  even  when  this 
entrance  has  been  gained,  and  the  party 
has  consequently  been  led  to  devote  himself 
for  a  period  of  three  or  five  years  to  the 
studies  which  are  to  qualify  him  for  prac- 
tice, the  discretionary  power  of  refusing  that 
Call  to  the  Bar,  without  which  his  further 
progress  is  impossible,  is  again  vested  (sub- 
ject indeed  to  appeal)  in  the  same  bodies  of 
persons.  It  should  be  remarked,  too,  that 
the  Benchers  derive  from  those  privileges, 
not  only  the  means  of  excluding  from  the 
Bar  any  particular  individual  Whose  admis- 
sion there  they  disapprove,  but  the  right 
also  of  laying  down  such  general  regulations 
hss  from  time  to  time  they  may  think  fit 


applicable  to  the  case  of  all  persons  desirous 
of  becoming  Barristers. 

This  state  of  things  does  not  appear  to 
us  to  be  satisfactory,  though  the  probity 
and  honor  of  the  persons  who  now  fill  the 
benches  of  the  different  Societies  are  well 
known,  and  though  the  number  of  rejected 
candidates  has  within  the  last  twenty  years 
been  extremely  small,  yet  we  cannot  think 
that  a  power,  in  the  right  use  of  which 
society  is  so  deeply  interested,  ought  to  be 
left  without  control  in  the  hands  of  persons 
whose  functions  are  not  of  a  public  and  res- 
ponsible kind. 

As  to  the  decision  in  the  case  oiTheKing  v. 
The  Benchers  of  Lincoln* s  Inn,  to  which  we 
referred  at  the  commencement  of  this  Report, 
it  suggests  in  our  judgment  no  satisfactory 
reason  for  continuing  to  the  Benchers  the 
privilege  of  deciding  on  the  admission  of  a 
Student,  without  appeal.  That  case  consi- 
ders the  Inns  of  Court  as  placed  upon  the 
footing  of  other  voluntary  societies,  with 
respect  to  the  admission  of  Members. 
Without  presuming  to  question  the  correct- 
ness of  this  decision,  in  point  of  law,  we 
may  be  permitted  to  remark  that  in  point  of 
expediency,  the  ordinary  immunities  of  a 
voluntary  society  ought  not  to  be  allowed 
to  any  body  of  persons  claiming  to  be  the 
medium  of  admission  into  one  of  the  learned 
professions.  If  the  body  is  to  enjoy  this 
privilege,  it  is  no  longer  a  private  associa- 
tion, but  one  in  which  the  public  has  a  deep 
interest,  and  the  proceedings  of  which,  if  not 
adapted  to  the  purposes  of  general  utility, 
ought  to  be  made  so  by  the  interposition  of 
law. 

Under  these  impressions,  we  deem  it 
right  humbly  to  recommend,  in  the  first 
place,  that  either  by  act  of  Parliament,  or 
by  authority  of  your  Majesty  in  Council, 
the  Societies  be  enjoined  to  allow,  and  the 
Judges  of  the  .Courts  at  Westminster  to 
receive,  an  appeal  from  any  act  of  the 
Benchers  of  any  Inn  of  Court,  rejecting 
an  application  for  admission  into  their  So- 
ciety. 

It  would  be  right  also,  in  our  opinion* 
to  establish,  by  way  of  positive  regulation, 
that  in  all  cases  where  an  application  is  re- 
jected, whether  it  relates  to  aamHm&n  as  a 
Student,  or  to  the  call  to  the  Bar,  the  party 
applying  shall  have  notice  in  writing  of  the 
cause  of  rejection*- snail  be  allowed  to  dear 
himself  from  any  charge  of  misconduct  which 
it  may  involve*  and  fiat  that  purpose  shall  be 
at  liberty  to  make  his  dtfaiee*  either  in 
person  or  by  counsel,  and  to  produce  evi- 
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deuce ;  and  that  a  full  report  of  the  whole 
evidence,  and  other  proceedings  before  the 
Benchers,  shall  (in  the  event  of  an  appeal) 
be  laid  before  the  Judges. 

We  have  farther  humbly  to  recommend, 
that  by  Parliamentary  or  Royal  Authority, 
it  should  be  ordained  that  no  general  rates 
or  orders  in  future  to  be  made  by  any  of  the 
Societies  on  the  subject  of  Admission  of 
Students,  or  the  Call  to  the  Bar,  shall  be  of 
wry  force  until  they  shall  have  been  laid 
before  all  the  Judges  of  the  Superior  Courts 
et  Westminster,  to  be  assembled  for  that 
purpose,  and  approved  and  subscribed  by 
•uch  Judges,  or  any  eight  or  more  of  them. 

It  may  be  useful  to  remark,  that  while 
obvious  advantages  would  be  derived  from 
requiring  this  additional  sanction  to  the 
rules,  no  objection  can  be  made  to  such  a 
course  on  the  ground  of  innovation.  It  is, 
in  fact,  a  partial  return  to  ancient  usage,  as 
it  appears  by  the  extracts  from  Dugdale, 
referred  to  in  a  former  part  of  this  Report, 
and  contained  in  the  Appendix,  that  the 
admission  of  Students  ad  Well  as  of  Bar- 
risters, was  at  a  remote  period  a  matter  on 
which  the  Judges  at  Westminster  possessed 
{either  by  themselves,  or  jointly  with  other 
authorities,)  a  power  of  regulation. 

With  respect  to  the  existing  rules  of  the 
Inns  of  Court,  they  appear  to  us  to  be  in 
general  (and  subject  to  the  exceptions  to  be 
presently  noticed,)  free  from  objection. 

We  conceive  that  that  part  of  the  present 
system  of  all  the  Societies  by  which  Stu- 
dents, in  whatever  part  of  the  kingdom  they 
may  be  resident,  are  required  to  dine  in 
tike  Common  Hall  a  few  days  in  the  course 
of  every  term,  is  founded  on  just  views,  and 
attended  with  beneficial  effects.  Amongst 
these  may  be  noticed,  that  of  its  making 
known  the  person  of  the  Student,  and  ex- 
posing him,  if  his  character  be  disreputable, 
to  more  easy  detection  by  the  Society  before 
the  period  of  his  application  to  be  called  to  the 
Bar.  It  also  gives  an  opportunity  of  attend- 
ing tike  Courts,  and  of  associating  with 
Students  and  other  Members  of  the  Pro- 
fession. 

With  respect  to  the  regulation  which 
relates  to  practising  as  Special  Pleaders  or 
Conveyancers,  and  the  necessity  for  obtain* 
ing  for  that  purpose  the  permission  of  the 
Societies,  it  appears  to  us  to  be  objection- 
•able.  Its  apparent  object  is  to  prevent  un- 
educated and  incompetent  persons  from 
practising  in  those  capacities ;  but  its  effect 
is  to  make  all  persons,  however  well1  quali- 
fied, hold  their  profession  of  Special  Pleader 
or  Conveyancer,  by  the  precarious  tenure 


of  the  pleasure  of  the  Benchers,  and  to 
vest  in  those  Gentlemen  a  discretion  very 
liable  to  abuse.  To  subject  Special  Plead- 
ers, in  particular,  to  a  regulation  so  arbi- 
trary, is  to  expose  to  inconvenience  and 
disadvantage,  a  body  of  persons  whose  pros- 
perity is  of  great  importance  to  the  general 
interests  of  the  Profession,  and  to  the  sci- 
ence of  the  Law  itself. 

Another  of  the  regulations  common  to 
all  the  Inns  of  Court,  which  appears  to  us 
to  require  revision,  is  that  which  relates  to 
the  manner  in  which  candidates  for  admis- 
sion to  the  Societies  are  to  be  proposed. 

The  recommendation  of  one  Bencher  or 
of  two  Barristers  (comprising  a  certificate 
of  character,)  is  indispensable.  Now  it 
is  a  case  of  no  improbable  occurrence, 
that  a  young  man  respectably  connected 
may  be  without  any  acquaintance  among 
the  profession,  and  therefore  without  the 
means  of  easily  complying  with  this  con- 
dition. 

On  a  person  so  circumstanced,  the  rule 
might  operate  with  considerable  hardship; 
and  we  think  it  right,  therefore,  to  suggest 
the  propriety  of  providing,  that  in  a  case 
like  this,  the  certificate  of  two  graduated 
Members  of  any  of  the  Universities,  or  of 
two  respectable  householders,  should  suf- 
fice. 

It  also  deserves  remark,  that  the  persons 
signing  the  recommendation  are  required  at 
Lincoln's  Inn  to  certify  that  the  applicant 
is  personally  known  to  them;  this  must 
materially  increase  the  occasional  difficulty 
of  procuring  the  certificate ;  and  there*  is 
reason  to  apprehend,  that  from  the  natural 
reluctance  to  refuse  a  favor  of  this  descrip- 
tion, persons  may  sometimes  be  led  to  cer- 
tify where  there  is  no  personal  knowledge, 
in  die  strict  and  proper  sense  of  the  word. 
We  prefer,  therefore,  the  form  adopted  by 
the  other  Societies,  which  contains  a  certi- 
ficate of  knowledge  generally,  without  the 
addition  of  the  restrictive  word  to  which  we 
refer.  * 

Another  circumstance  peculiar  to  the 
system  of  Lincoln's  Inn  is,  that  of  requiring 
that  the  candidate  for  a  call  to  the  Bar 
should  be  approved  by  the  Bar  Table  (that 
is,  by  such  of  the  Barristers  as  happen  to 
dine  in  Hall,)  before  he  is  presented  to  the 
Benchers  for  admission;  the  candidate  is 
thus  made  liable  to  the  danger  of  rejection 
by  either  of  die  two  bodies  exercising  a  veto 
in  succession ;  a  strictness  for  which  we 
see  no  sufficient  reason,  and  which  is  not 
practised  by  any  other  of  the  Law  Societies. 
We  therefore  humbly  beg  leave  to  report 
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our  disapprobation  of  this  method,  and  to 
recommend,  that  in  all  the  Inns  of  Court, 
the  power  of  admitting  or  rejecting  an  ap- 
plicant for  Call  to  the  Bar,  should  in  future 
be  vested  in  the  Benchers  only,  to  the  ex- 
clusion of  the  Bar  Table. 


We  humbly  submit  this,  the  Sixth  Re- 
port of  the  Commissioners,  to  your  Majes- 
ty's Royal  consideration. 

(Signed)  Frederick  Pollock,  (l.s.^ 
Henry  J.  Stephen,  (l.s.) 
Thomas  Starkib.  (l.s.) 
Joshua  Evans.  (l.s.) 

William  Wightman.  (l.s.) 

Received  the  13M  day  of} 
March,  1834.  $ 

Brougham,  C. 


THE  GENERAL  REGISTER  BILL. 


Our  readers  are  in  possession  of  the  two 
bills  now  before  the  House  of  Commons; 
the  one  introduced  by  Mr.  Caley,  (the 
member  for  the  North  Riding  of  Yorkshire,) 
to  establish  a  County  Register;  and  the 
other  by  Mr.  Brougham,  the  Master  in 
Chancery,  for  a  Metropolitan  General  Re- 
gister. We  still  think  that  both  measures 
are  unnecessary,  as  well  as  mischievous; 
and  concur  in  the  opinion  stated  in  the 
Petition,  which  we  subjoin,  that  if  any  thing 
of  the  nature  of  a  Register  be  wanted,  for 
the  better  protection  of  titles  to  landed  pro- 
perty, the  object  may  be  effectually  ob- 
tained, by  indorsements  on  the  deeds,  and 
proper  schedules  annexed  thereto. 

The  general  opinion  of  the  Profession, 
we  believe,  is,  that  any  occasional  advan- 
tage arising  from  the  existing  Registers  in 
Middlesex  and  Yorkshire,  is  far  outweighed 
by  the  frequent  difficulty  of  making  accu- 
rate searches,  and  the  material  increase  of 
the  expense  of  a  conveyance  occasioned  by 
the  necessary  searches,  and  the  registry  of 
every  deed.  Besides  this,  we  have  the  tes- 
timony of  Sir  Edward  Sugden,  that  he 
never  saw  a  single  title,  in  a  register  county, 
in  which  important  deeds  had  not  been 
omitted  to  be  registered. 

It  is  idle  to  compare  the  transfer  of  stock 
in  the  Public  Funds,  with  the  conveyance 
of  an  estate.  Even  if  every  rood  of  land 
in  the  kingdom  had  an  imaginary  number 
attached  to  it,  which  was  entered  in  some 
Domesday  Book,  it  would  be  insufficient  for 
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the  purpose ;  because,,  in  the  minute  subr 
divisions  of  property  andjexchanges  of  land, 
the  smallest  portions  are  often  of  great  im- 
portance, in  order,  to  effect  the  peculiar  ob- 
jects of  the  owners ;  and  we  venture  to  say, 
that  whether  the  Index  be  constructed  with 
reference  to  the  property,  or  the  names  of 
the  parties,  it  will  occasion  more  mischief 
and  inconvenience,  than  it  can  possibly  do 
good.  It  may  prevent  ar  few  instances  of 
fraud,  but  it  will  open  the  door  to  a  multi- 
tude of  losses,  from  mistakes,  either  in 
making  the  registries,  or  in  conducting  the 
searches. 

We  are  informed,  that  a  Petition  from 
the  landowners,  and  other  inhabitants  of 
the  county  of  Somerset,  is  in  course  of 
signature,  to  the  following  effect ;  and  that 
the  example  will  be  followed  throughout 
the  kingdom. 

The  Petitioners  lament  that  they  are  called 
upon  again  so  soon  to  come  forward  to  declare 
their  opposition  to  the  project  of  a  General 
Metropolitan  Register,  which  is  now  for  the 
fifth  time  brought  forward,  notwithstanding 
the  aversion  which  has  been  so  extensively 
shewn  to  it,  as  manifested  by  the  numerous 
petitions  which,  from  time  to  time,  have  been 

E resented  to  the  House;  and,  although  the 
louse,  no  longer  ago  than  the  last  Session, 
had  pronounced  its  decided  judgment  against 
the  measure. 

The  Petitioners,  in  a  late  petition,  so  fully 
set  forth  the  grounds  of  their  objection  to  the 
measure  in  question,  that  they  deem  it  unne- 
cessary now  to  repeat  the  reasons  on  which 
their  opposition  is  founded.  Those  reasons 
not  only  exist  in  all  their  original  force,  but 
the  Petitioners  submit  that  the  expedient  of  a 
Register  is  rendered  less  necessary  than  ever, 
by  means  of  the  several  acts  passed  in  the  last 
Session  for  the  improvement  of  the  Law  of 
Real  Property, 

But  should  it  be  the  opinion  of  the  House, 
that  something  in  the  shape  of  a  Register  is 
still  wanted  for  the  better  protection  of  titles 
to  landed  property,  then  the  Petitioners  sub- 
mit that  that  object  may  be  effectually  obtained 
by  means  of  indorsements  on,  and  schedules 
annexed  to,  title  deeds ;  which,  under  the  en- 
forcement of  legislative  enactment,  might  be 
made  to  answer  all  the  purposes  for  which  a 
Public  General  Register  is  proposed,  whilst  all 
the  evils  of  that  scheme  would  be  avoided. 

For  these  reasons,  the  Petitioners  earnestly 
deprecate  the  establishment  of  a  General  Pub- 
lic Register,  either  Metropolitan  or  Provincial; 
and  pray  that  the  bill  now  before  the  House, 
as  well  as  any  other  bill  or  bills  to  be  intro- 
duced, for  the  accomplishment  of  either  of 
those  objects,  may  be  rejected. 


The  Lord  Advocate.— List  of  Country  Perpetual  Commissioner*. 
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THE  OFFICE  OF  LORD  ADVOCATE 
OF  SCOTLAND. 


It  may,  at  the  present  moment,  be  in- 
teresting to  our  readers  to  know  the  nature 
of  the  office  of  Lord  Advocate  of  Scotland. 
A  discussion  arose  in  the  House  of  Com- 
mons, in  the  year  1806,  respecting  this 
office,  and  the  learned  gentleman  who  then 
held  the  situation,  is  said,  by  the  parlia- 
mentary reporters,  to  have  given  the  fol- 
lowing account  of  his  duties : 

"  They,  Sir,  who  judge  of  the  office  of  Lord 
Advocate  of  Scotland  by  a  comparison  with 
the  dry  formal  office  of  Attorney  General  in 
this  country,  have  indeed  formed  a  most 
erroneous  opinion  on  the  subject.  The  ho- 
norable gentleman  has  professed  his  inability 
to  explain  to  the  House  the  various  and  com- 
plicated  duties  of  this  office.  I  wish  that  1 
could,  within  any  reasonable  compass,  define 
its  duties ;  for  then,  I  can  assure  the  House, 
that  though  extensive,  almost  beyond  concep- 
tion, they  would  afford  me  ease  and  retire- 
ment, compared  with  the  endless  succession 
of  duties  which  now  successively  pass  under 
my  review.  It  will  be  necessary  for  me  to  say 
a  few  words  here  respecting  the  executive 

Sovernment  of  Scotland  previous  to  the  Union, 
.t  that  period,  the  Lord  High  Chancellor, 
the  Lord  Justice  General,  the  Lord  Justice 
Clerk,  the  Lord  Privy  Seal,  and  the  Lord 
Advocate,  were  the  constituent  members  of 
-the  administration.  From  a  variety  of  causes 
these  have  successively  disappeared.  The 
Lord  High  Chancellor  is  no  longer  in  exist- 
ence. The  Lord  Privy  Seal  exists  merely  for 
the  purpose  of  appending  the  seal  of  Scotland. 
The  Lord  Chief  Justice  General  is  the  mere 
nominal  head  of  a  Court  at  which  he  never 
presides.  By  a  special  act  of  parliament,  the 
Lord  Justice  Clerk  can  have  no  seat  in  the 
House,  and  is  wholly  confined  to  his  own 
Court.  Under  these  circumstances,  Sir,  the 
whole  of  the  duties  connected  with  these 
various  departments  have  now  entirely  devolved 
on  the  Lord  Advocate  of  Scotland,  to  whom 
all  inferior  officers  look  for  advice  and  deci- 
sion ;  and  with  the  greatest  propriety  it  may 
be  said,  that  he  possesses  the  whole  of  the 
executive  government  of  Scotland  under  his 
particular  care.  I,  Sir,  have  found  in  my  own 
experience  how  boundless  are  the  duties  which 
this  office  imposes.  It  has  fallen  to  my  lot,  in 
a  thousand  instances,  not  only  to  give  advice 
on  subjects  connected  with  my  professional 
pursuits,  but  on  subjects  altogether  foreign 
from  my  habits  of  life.  I  have  often  been 
under  the  necessity  of  giving  advice  in  matters 
purely  military,  and  to  endeavour  to  remove 
difficulties  which  had  occurred  in  arranging 
the  means  of  national  defence.  I  may  state, 
without  exaggeration,  that  since  the  first 
passing  of  the  acts  for  the  defence  of  the 
country,  I  have  given  to  Lord  Lieutenants, 
and  others  employed  in  carrying  these  acts 


into  effect,  no  less  than  eight  hundred  different 
opinions  on  the  subject  of  military  arrange* 
menu." 


FURTHER  LIST  OF  COUNTRY  PER- 
PETUAL  COMMISSIONERS, 
Appointed  under  the  Fines  and  Recoveries 

Acts. 


BEDFORDSHIRE. 

Willis,  David  Lee,  Leigbton  Buziard. 

BERKSHIRE. 

Wheeler,  John  Rogers,  Workingham. 
Seeker,  John,  Windsor.  * 

BUCKINGHAMSHIRE. 

King,  John,  Buckingham. 

CAMBRIDGESHIRE. 

Gunning,  Francis  John,  Cambridge. 

»  CHESHIRE. 

Wallace,  Hugh,  Knutsford. 

CORNWALL. 

Pender,  Francis,  Falmouth. 

CUMBERLAND. 

Allen,  C.  P.,  Carlisle. 
Benson,  Robert,  Cockermouth. 
Wood,  William,  Cockermouth. 
Willis,  John,  Wigton. 

DERBYSHIRE. 

Andrew,  John,  Wirksworth. 
Atkinson,  Michael,  Bakewell. 
Curzon,  John,  Derby. 
Fox,  John,  Ashbourne. 
Jessopp,  Francis,  Derby. 
Mousley,  William  Eaton,  Derby. 
Simpson,  James  Blythe,  Derby. 

DEVONSHIRE. 

Rendell,  Thomas  Leigh  Teale,  Tiverton. 

DORSETSHIRE. 

Tizgard,  Henry  Hayes,  Weymouth. 

DURHAM. 

Mewburn,  Francis,  Darlington. 
Mesham,  Robert,  Darlington. 
Rymer,  Christopher,  Wolsingham. 

ESSEX. 

Copland,  John,  Chelmsford. 
Francis,  William  WaUis.  Colchester. 
Hall,  William,  Brentwood.    - 
Hustler,  Orbell,  Halsted. 

GLOUCESTERSHIRE. 

Barnett,  J.,  Tetbury. 
Holt,  Thomas,  Gloucester. 

HAMPSHIRE. 

Greetham,  Geo.  Lamburn,  Portsmouth* 
Lamb,  George,  Basingstoke. 
Pootner,  Richard,  Andover. 
Shebbeare,  Joseph  Charles,  Basingstoke. 
Stevens,  Christopher,  Ha  van  t. 

HERTFORDSHIRE. 

Alington,  Henry,  Hertford. 

Dam  pier,  Christopher  Edward,  Ware. 

Green,  James  Fordham,  Ware. 
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HME*0*J>8HIRR. 

AndersmvRobert,  Hereford. 
Banks,  Richard*  Kington. 

KENT. 

Colquhoim*  James,  Woolwich. 
Carnell,  Jobn^Toiibridge. 
Scoones,  John,  Tonbridge. 
Hussey,  William,  Maidstone. 
Jefferys,  William ^jun.(  Faversham. 
Stephens,  John,  Chatham. 

LANCA8HIRB. 

Barton,  James  Greaves,  Ulventon. 
Clegg,  Kay,  Oldham. 
Cranke,  John,  Ulverstone. 
Eastwood,  Richard,  Burnley. 
Buck,  Anthony,  Burnley. 
Hadfield,  George,  Manchester. 
Humphreys,  G.,  Manchester. 
Heaton,  Wm.,  Rochdale. 
Howard,  Thomas,  Preston. 
Keightley,  Wm.  Tristram,  Liverpool. 
Lord,  John,  Wigan. 
Scott,  Edward,  Wigram. 

LEICESTERSHIRE. 

Gradock,  John,  Loughborough. 
Lawton,  John  Edward,  Leicester. 

LINCOLNSHIRE. 

Clitherow,  Robert,  Horncastk. 

Daubney,  Robert  Hcaford,  Macket  ftasen. 

Daubney,  Joseph,  Grimsby. 

Goe,  F.  H.,  Lincoln. 

Holgate,  Patteson,  Brigg. 

Spurr.  Henry,  Gainsborough. 

Veal,  Questor,  Grimsby. 

Walker,  William,  sen.,  Spilsby. 

White,  George,  Grantham. 

Worth,  William,  Bourne. 

MIDDLESEX. 

Nicknolls,  T.,  Uxbridge. 

NORFOLK. 

Bell,  Charles,  Yarmouth. 

NORTHAMPTONSHIRE. 

Broughton,  John,  Peterborough. 

OXFORDSHIRE. 

Anita,  Weston,  Chipping  Norton. 
Eaginton,  Thomas,  Wk*ey. 
Henderson? 'Charles,  Witney. 
Holloway,  BenjMnio,  Woodstock. 

6HR0P8HTRE. 

Anderson*  George,  Ludlow. 
Brown,  Gilbert,  Shifihal. 
Croxon,  Richard  Jones,  Oswestry. 
Nock,  William,  Wellington. 

SOMERSETSHIRE. 

Beadon,  Edwards,  Taunton. 

Bigg,  Lionel  Oliver,  Bristol. 

Bnce,  William  Diaper,  Bristol. 

Brooks,  Henry,  Wells. 

Davies,  Robert,  Wells. 

English,  John,  Bath. 

Moresby,  Christopher,  Frome. 

NichoUs,  Thomas,  Ax  bridge. 

Poole,  Joseph  Ruscombe,  Bridgwater. 

Slade,  John,  Yeovil. 


STAFFORDSHIRE. 

Cruso,  John,  Leek. 

Coupland,  C,  Leek. 

Moslev,  John  Edward,  Burton-upon-  Trent 

Parr,  Thomas  Gosnall,  Litchfield. 

SUFFOLK. 

Almack,  Richard,  LongMelfbrd. 
Carthew,  Thomas,  Woodbridge. 
Gooding,  Jonathan,  Hales  worth. 
Goodingi  Jonathan,  SouthwoW. 

BtJRREf. 

Carter,  Richard,  Kingston.upon-Thamet. 
Mean,  John,  Bagshot. 
SmaDpiece,  John*,  Guildford. 

SUSSEX. 

Freeman,  Thomas,  bright  on. 
Faithful,  H.,  Brighton. 
Kell,  Christopher,  Lewes. 
Kell,  William  Polhill,  Lewes. 

WARWICKSHIRE. 

Bolton,  James  Thomas,  Solihmll. 
Greeitwav,  George,  Attleborough  Hall. 
Noble,  Christopher  James,  Henley-in-Ardea. 
Poole,  Robert*  Leamington. 
Wise,  William,  Rugby* 
Wise,  WiUiam,  Warwick. 

WESTMORELAND. 

Bradley,  Robert,  Kirk  by  Lonsdale. 

WORCESTERSHIRE. 

Banister,  Edward,  Shipston^on-Stour. 
Blayney,  Thomas,  Evesham. 
Brinton,  William,  Kidderminster. 
Hallen,  Thomas,  Kidderminster. 
Woodward,  William  Wttton,  Pershom 

WILTSHIRE. 

Inga,  Edward,  Devises. 

Thomas*  Benjamin  Coffin,  Mahnsbnry. 

Welford,  Richard  Griffiths,  Marlborough. 

Y0HK9ffTRE. 

Robinson,  William,  Settle. 
Tindal>  Charles,  Skipton. 


WALES. 

Blackfedge,  J.,  Blackenbury. 
Collins,  Charley  Swansea. 
Evans,  Thomas,  Denbigh. 
Lock,  William,  Pembroke. 
Morgan,  John,  Llandovery. 
New,  George  Reynolds,  Newport. 
Peers,  Joseph,  jun.,  Ruthin. 
Powell,  Edward  Griffith,  Bangor. 
Rees,  Richard,  Carmarthen. 
Stnedley,  Rupert,  Holywell; 
Tyler,  Charles,  Monmouth. 
Trevor,  Thomas*  Pentrehobin* 
Williams,  Robert,  Carnarvon. 
Williams,  David,  Pwellheli. 
Williams,  John  Jones,  Dolgelly. 

%•  For  the  former  List,  tee  p.  446\ 
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SUPERIOR  COURTS, 


Holtt  Court. 

ACCOMMODATION    BILL. 

The  mere  delay  of  the  holder  of  a*  accommo- 
dation bill  to  sue  the  acceptor >  until  the 
drawers  become  insolvent >  does  not  entitle 
the  acceptor  to  relief  from  hie  legal  Imiti- 
lity.  from  which  he  may  he  discharged  un- 
der special  circumstances. 

The  bill  was  tiled  fpr  relief  from  an  action 
upon  a  bill  of  exchange.  The  plaintiff  was  the 
acceptor  of  the  bill,  which  was  for  15S/.,  drawn 
in  December,  1828,  by  Messrs.  Barker  and 
Fanshaw,  and  made  payable  in  thr^e  months 
after  date.  It  was  admitted  that  it  was  an  ac- 
commodation bill,  and  that  the  plaintiff  had 
received  no  valuable  consideration  for  it. 
Barker,  shortly  after  the  bill  had  been  accepted 
by  the  plaintiff,  obtained  the  amount  of  it,  less 
the  discount,  from  the  defendant  Borley,  who 
was  aware  that  it  was  an  accommodation  bill, 
and  who  had  kept  the  bill  in  his  posesssion 
from  March,  1829,  when  it  became  due,  until 
October,  1831,  without  ever  during  that  period 
making  any  demand  for  the  amount  on  the 
plaintiff  In  1830,  one  of  the  drawers  became 
bankrupt,  and  the  other  insolvent. 

Mr.  Bichersteth  and  Mr.  Bet  hell  having,  on 
behalf  of  the  plaintiff,  stated  these  facts,  ar- 
gued further,  that  the  crelit  was  given  to  Bar* 
ker  and  Fanshaw,  and  that  there  was  an  ex* 
press  agreement  between  these  parties  that  the 
defendant  should  not  come  upon  the  acceptor. 
They  contended,  that  on  the  principles  of 
equity  in  respect  of  such  agreements  between 
the  defendant  and  the  principal  debtors,  if  the 
former  would  give  time  to  the  latter,  the  ac- 
ceptor without  consideration,  who  was  a  mere 
surety  for  the  principal,  was  not  liable. 

Mr.  Pemberton  appeared  for  the  defendant 
Borley. 

The  evidence  on  the  part  of  the  plaintiff  did 
not  sustain  the  alleged  agreement,  on  the  part 
of  the  holder  of  the  bill,  to  give  time  to  the 
drawers. 

The  Master  of  the  Rolls.^The  mere  cir- 
cumstance  of  the  holder  of  the  bill  having  for- 
borne for  a  considerable  time  to  sue  the  ac- 
ceptor, could  not  entitle  the  latter  to  any  re- 
lief in  this  Court.  Courts  of  Law  have,  in  a 
late  case,  held  that  nothing  could  discharge  an 
acceptor,  though  he  stood  in  the  situation  of 
a  mere  surety,  and  the  holder  of  the  bill  had 
released  the  principal  debtor ;  but  he  could 
not  concur  in  that  decision,  and  it  could  not 
be  approved  of  in  a  Court  of  Equity.  Hie 
plaintiff,  under  the  circumstances  here,  has 
not  made  out  a  case  for  relief. 

Denies  v.  Barley,  at  the  Rolls,  Feb.  3,  1834. 


(Equity  IPjrfJtontfr. 

CONTEMPT. — SUITORS9  FUlfD. 

The  Court  wilt  order  costs  of  contempt  to  he 
paid  out  of  the  suitors9  fund,  according  to 


the  11  G.  4,  and  1  W.  4.  c<  36,  after  and 
subject  to  the  other  charges  on  that  fund, 
which  is  nf  a  limited  amount,  and  in  that 
respect  dffers  from  the  suitors'  fund  in 
Chancery. 

During  the  sittings  here  after  Michaelmas 
term,  the  defendants  were  committed  for  con* 
tempt  in  not  obeying  an  order  of  the  Court ; 
and  upon  their  allegation  that  they  were  too 
poor  to  comply  with  the  order,  an  inquiry  was 
|  directed  to  be  made  into  the  truth  of  these 
:  statements,  with  a  view,  that  if  they  were  in 
the  state  they  represented  themselves  to  be, 
they  should  have  the  usual  assistance  from  the 
Court  to  discharge  themselves  from  the  con- 
tempt. 

Mr.  Eldertnn  now  stated  that  the  defendants 
had  complied  with  the  order  of  Court,  and  dis- 
charged their  contempt;  and  moved  for  an 
order  for  payment  of  their  costs  out  of  the 
suitors'  fund  of  this  Court,  in  pursuance  of 
the  act  1 1  G.  4.  and  1  W.  4.  c.  36.  §  15,  and 
Rules  6  and  7-  This  was  the  first  application, 
he  believed,  of  the  kind  to  this  Court,  although 
such  applications  were  of  very  frequent  oc- 
currence in  the  Courts  of  Chancery. 

Lord  Lyndkurst,  C.  B.  looked  into  the  act 
1  G.  4.  c.  35,  "  An  Act  for  the  better  securing 
Monies  and  Effects  paid  into  the  Court  of  Ex- 
chequer at  Westminster  on  account  of  the 
Suitors  of  this  Court,"  &c.  His  Lordship  ob- 
served, that  by  the  22d  section  of  that  act, 
65.000/.  of  the  suitors'  money  was  to  be  vested 
in  Government  securities «  and  by  the  2. id 
section,  out  of  the  dividends  and  interest  of 
that  capital  sum,  after  payment  of  the  expenses 
of  managing  it,  a  sum  of  2000/.  was  to  be  paid 
to  the  masters  and  other  officers  of  this  Court, 
in  specified  sums.  The  charges  on  that  fund, 
by  the  act  which  created  it,  exhausted  the 
whole  of  the  .!;vidends.  But  still  the  act  pf 
W.  4.  being  later  than  the  other,  and  being 
imperative  on  the  Court,  in  the  sections  and 
rules  referred  to,  his  Lordship  thought  it  ruled 
the  former,  and  he  was  bound  to  make  the 
order  as  asked.  There  was  this  difference  be-* 
tween  the  Court  of  Chancery  and  this  Court, 
that  in  the  Court  of  Chancery  the  suitors'  fund 
was  always  increasing ;  but'  ui  this  Court  the 
amount  was  fixed,  being  limited  by  the  act 
constituting  it  to  the  amount  already  stated  j 
and  the  charges  on  it  were  also  fixed.  His 
order  should  ne,  that  the  costs  of  these  parties 
be  paid  out  of  the  suitors'  fund  after  the  pre* 
vious  charges  on  it  shall  have  been  satisfied. 
Although  the  rules  under  the  15th  stetioa 
of  the  act  11  G.  4.  and  1  W.  4,  c.  36,  were  e  x- 
tended  to  this  Court  by  the  15th  section  of  tu<s 
same  act,  yet  the  words  of  the  7th  Rule  were, 
that  the  Court  may  order  the  costs  of  contempt 
to  be  paid  out  of  the  dividends  of  the  suitors' 
fund,  after  and  subject  to  the  payment  of  all 
charges  which  by  any  act  heretofore  passed  are 
directed  to  be  paid  thereout. 

Thomas  v.  Ross,  sittings  at  Gray's  Inn  alter 
Michaelmas  Term,  1833;  and  at  Westminster, 
Jan.  14, 1834. 
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Crcfpqutr  of  $learf. 


INTERPLEADER  ACT. — SHERIFF. — CLAIMANT. 

— COSTS. 

In  trhat  eases  a  plaintiff'  and  the  Sheriff  are 
entitb  d  to  their  costs  where  an  unsupported 
claim  is  set  up. 

In  this  case  an  execution  had  issued  against 
the  goods  of  the  defendant,  whose  name  was 
Charles  lkey.  When  the  Sheriff  had  seized 
under  theji.fa.,  he  received  a  notice  from  the 
defendant  stating  that  the  goods  were  not 
those  of  himself,  but  of  William  lkey.  On 
receiving  this  notice,  the  Sheriff  applied  to  the 
Court  of  Exchequer  for  relief,  under  the  1  &  2 
W.  4.  c.  58.  S  6,  the  Interpleader  Act,  and  on 
affidavit  disclosing  the  facts,  obtained  a  rule 
nisi,  calling  on  the  defendant  and  William  lkey 
to  come  before  the  Court  and  to  state  their 
claims.  The  rule  was  served  on  both  William 
lkey  and  the  defendant ;  but  when  it  was  due, 
neither  of  them  appeared  to  shew  cause. 

Counsel  was  heard  on  behalf  of  the  plaintiff 
and  of  the  Sheriff. 

Bay  ley,  B.  was  of  opinion,  that  the  rule 
should  be  made  absolute  for  barring  the  claim 
of  William  lkey;  that  the  rule  ought  to  be 
enlarged,  and  that  part  of  the  terms  of  the 
enlarged  rule  should  be,  why  Charles  and 
William  lkey  should  not  pay  the  Sheriff  and 
the  plaintiff  their  costs. 

Rule  accordingly ;  with  six  days'  time  al- 
lowed to  the  Sheriff  to  sell  and  make  his  return 
to  the  writ. 

Philby  v.  Charles  Ihey,  M.  T.  1833.  Ex- 
chequer. 


JUDGMENT  AS  IN  CASE  OF  A  NONSUIT. — 
TRIAL  BY  PROVISO. — COSTS. 

Where  a  defendant  is  not  entitled  to  judg- 
ment as  in  case  of  a  nonsuit,  although  the 
plaintiff  has  not  proceeded  to  trial  pursuant 
to  notice. 

The  plaintiff,  as  the  holder  of  a  bill  of  ex- 
change, had  brought  an  action  against  the 
defendant,  as  acceptor.  Notice  of  trial  was 
gfiven,  and  countermanded.  A  rule  nisi,  for 
judgment  as  in  case  of  a  nonsuit,  was  then 
obtained  by  the  defendant. 

On  shewing  cause  against  this  rule,  it  ap- 
peared, on  the  affidavits,  that  the  bill  had  been 
paid  by  another  party  to  the  bill,  and  all  pro- 
ceedings on  the  part  of  the  plaintiff  abandoned. 
The  defendant,  it  appeared,  also  kuew  of  the 
payment  having  been  made  before  the  rule 
nisi  had  been  obtained. 

In  support  of  the  rule,  it  was  contended, 
that  as  the  bill  had  not  been  paid  by  the  de- 
fendant, and  as  proceedings  had  been  taken 
against  him,  the  defendant  was  entitled  to  a 
peremptory  undertaking,  in  order  to  enable 
him  to  obtain  his  costs. 

Bayley,  B.,  thought  sufficient  reason  had 
been  given  for  not  proceeding  to  trial;  and 
there  did  not  appear  to  be  any  reason  for  com- 
pelling him  to  proceed.    If  the  defendant  was 


desirous  of  trying  the  cause,  he  must  take  it 
down  by  proviso.  n  < 

Rule  discharged. — Monh  v.  Bar  ham,  H.  T. 
1834.    Excheq. 


AWARD. — ATTACHMENT. — REFERENCE. — 
RULE  OF  COURT. — JUDGE'S  ORDER. 

On  tehat  terms  an  attachment  trill  he  grunted 
when  ah  action  has  been  commenced  on  an 
award. 

What  is  no  ofyection  on  the  face  of  an 
award. 

A  Judge's  order,  referring  a  cause,  may 
be  made  a  rule  of  court,  without  the  autho- 
rity of  the  defendant. 

On  shewing  cause  against  a  rule  nisi,  for  an 
attachment  for  not  performing  an  award,  it 
was  objected,  first,  that  an  action  had  been 
commenced  by  summons  on  the  award,  and 
an  appearance  entered  by  the  defendant ;  se- 
condly, no  authority  had  been  given  by  the 
defendant  to  his  attorney  to  consent  to  the 
Judge's  order  for  referring  the  cause  being 
made  a  rule  of  court;  thirdly,  that  the  sub- 
mission was  "  of  all  matters  in  difference," 
but  the  recital  in  the  award  of  the  submission 
was,  "  whereas  this  action  was  referred,"  &c. 
On  the  first  objection,  it  was  contended,  that 
the  plaintiff  could  have  no  right  to  pursue  two 
remedies  for  the  same  default  at  the  same 
time;  and  on  the  third  objection,  that  from 
the  recital  at  the  commencement  of  the  award, 
it  did  not  appear  that  the  arbitrator  bad  de- 
cided all  matters  referred  to  him. 

Per  Curiam. — We  think  that  if  the  plaintiff 
had  discontinued  his  action  on  the  award  and 
paid  the  costs,  the  present  application  for  an 
attachment  would  have  been  perfectly  regular. 
The  present  rule  can  only  be  made  absolute 
on  the  terms  of  discontinuing  the  action  so 
commenced,  and  paving  the  defendant's  costs. 
As  to  the  second  objection,  that  the  defendant 
did  not  consent  to  the  order  being  made  a 
rule  of  court,  that  might  have  been  done 
without  it ;  but  his  attorney  consented  for  him. 
With  regard  to  the  third  objection,  that  the 
arbitrator  in  his .  award  has  not  taken  any 
notice  of  the  other  matters  in  difference  be- 
sides the  action,  there  is  no  weight  in  it,  as  at 
most  it  amounts  to  a  misrecital.  If  there 
were  any  matters  in  difference  on  which  the 
arbitrator  had  not  decided,  that  should  have 
been  made  the  subject  of  a  separate  applica- 
tion to  set  aside  the  award,  it  being  sworn 
there  that  there  were  other  matters  in  differ- 
ence on  which  he  had  not  decided.  The  rule, 
therefore,  may  be  made  absolute  for  issuing 
the  attachment,  on  condition  of  the  plaintiff 
discontinuing  the  action  he  has  commenced, 
and  paving  the  costs  incurred  by  the  defendant 
in  that  action. 

Rule  absolute  accordingly. — Paull  v.  Paull, 
H.  T.  1834.    Excheq. 


Superior  ComU :  Exchequer* — Chancery  Sittings. 


509 


DEFENDANT'S     COSTS.  —  SEPARATE    APPEAR- 
ANCE. 

Where  defendants  appearing  separately  wilt 
not  f*e  entitled  to  separate  costs. 

On  shewing  cause  against  a  rule  nisi  for  re- 
viewing the  Master's  taxation,  it  appeared  that 
the  present  was  an  action  for  a  malicious  ar- 
rest, effected  at  the  suit  of  Kenrick.  Mr. 
Primrose  acted  on  that  occasion  as  his  attor- 
ney. When  the  action  was  brought  against 
them  they  appeared  separately;  a  Mr.  Poole 
appearing  for  Primrose,  and  Barnes  appearing 
for  Kenrick.  The  plaintiff  not  proceeding  to 
trial  in  due  time,  the  defendants  obtained 
judgment  as  in  case  of  a  nonsuit.  On  tax- 
ation, the  Master  allowed  separate  bills  of 
costs,  one  for  each  defendant. 

On  shewing  cause,  it  was  contended  that  the 
defendants  having  appeared  separately,  and 
the  plaintiff  having  treated  them  throughout 
the  proceedings  as  appearing  separately,  the 
defendants  were  entitled  to  have  separate  bills 
of  costs. 

In  support  of  the  rule,  it  was  sworn  that  all 
the  letters  but  one  which  had  been  written  on 
the  part  of  the  defendants,  were  in  the  same 
hand  writing,  and  that  there  was  every  reason 
to  believe  that  one  attorney  only  acted  for  the 
defendants. 

Per  Curiam. — There  is  no  reason  why  the 
defendants  should  employ  separate  attorneys, 
if  the  same  person  did  the  business  of  both. 
We  think,  therefore,  that  the  case  should  go 
back  to  the  Master,  to  inquire  what  business 
has  been  done  by  Barnes  for  the  joint  benefit 
of  both.  Whatever  has  been  so  done  ought  to 
be  jointly  charged. 

Rule  absolute,  on  the  above  terms. — Nanny 
v.  Kenrick  and  another,  H.  T.  1834.    Excheq. 


DISTRINGAS. 

What  inquiries  are  necessary  in  order  to 
obtain  a  distringas. 

On  application  for  a  distringas,  it  appeared 
that  the  person  endeavouring  to  serve  the 
summons  had  called  more  than  three  times, 
and  on  each  of  those  calls  complied  with  the 
usual  requisites  presented  by  the  practice  of 
the  Court.  On  one  of  the  occasions  after  the 
third,  the  deponent  was  informed  by  either  the 
wife  or  servant  of  the  defendant,  that  she  was 
authorised  to  state  that  the  defendant  was  out 
of  town. 

BnyUy,  B.  thought  that  sufficient ;  as  from 
the  answer  given  by  the  female  on  the  premises 
it  might  be  collected  that  the  defendant  had 
been  in  town.  It  is  necessary  in  such  cases 
that  it  should  appear  that  the  defendant  was 
in  town  during  the  period  that  attempts  had 
been  made  to  serve. 

Rule  granted. — Smith  and  others  v.  Hill, 
M.  T.  1833.    Excheq. 


CHANCERY  SITTINGS. 


Before  Easter  Term,  at  Lincoln's  Inn. 

LORD  CHANCELLOR. 


First  SeaL 
►  Appeals  &  Re-hearings. 


Tuesday,    -  April  8 

Wednesday,  -       9 ' 

Thursday,  -      10 

Friday,  -  -      11 J 

Saturday,  -      12 

Monday,  -      14 

Easter  Term,  at  Westminster. 


Second  Seal. 
Petitions. 


Tuesday,  -  April  15 


Wednesday,    - 

Thursday, 

Friday,   - 

Saturday, 

Monday, 

Tuesday, 

Wednesday,    - 

Thursday, 

Friday,   - 

Saturday, 

Monday, 

Tuesday, 

Wednesday,    - 


Motions. 


16 

17 
18 

19  V-  Appeals  &  Re-hearings. 

22 

23 

24  I  Motions. 

25 

26 

28  ^Appeals  &  Re-hearings. 

30. 

Thursday,'  -  May  1  |  Motions. 

Friday,   -  -       2- 

Saturday,  -        3 

Monday,  -        5  ^Appeals  &  Re-hearings. 

Tuesday,  -       6 

Wednesday,  -        7 

Thursday,  -        8  |  Motions. 

Such  days  as  his  Lordship  is  occupied  in  that 
House  of  Lords  are  excepted. 

Be/ore  Easter  Term,  at  Lincoln9 s  Inn. 

VICE  CHANCELLOR. 

Tuesday,    -  April  8  |  The  First  Seal. 

Wednesday,  -        9  *| 

Thursday,  -      10  ^  Motions. 

Friday,   -  -      11 

Saturday,  -      12 

Monday,  -      14 


The  Second  Seal. 
Petitions. 


Easter  Term,  at  Westminster. 


Tuesday,  -  April  15 


Wednesday,    - 

Thursday, 

Friday,    - 

Saturday, 

Monday, 

Tuesday, 

Wednesday,     - 

Thursday, 

Friday,    - 

Saturday, 

Monday, 

Tuesday, 

Wednesday,    - 


Motions. 


16 

17 

18  Pleas,  Demurrers,  Ex- 

19  y  ceptlons,  Further  Di- 
21  rections,  and  Causes. 
22 
23^ 
24'  Motions. 


25-^ 

26  I  Pleas,  Demurrers,  Ex- 

28  y   ceptions,  Further  Di- 

29  [    rections,  and  Causes. 
30J 

Thursday,        Mav  1  |  Motions. 

LIX  I  '  1\P1-,  Demurrers,  Ex. 

Monday,  -  5f   cepuons,  Further  Di- 

Tuesday  -  6  J     Tectl0IM»  *&<*  Causes. 

Wednesday,  -  7  1  Short  Causes  &  Ditto. 

Thursday,  .  -  8  j  Motions, 
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MA8TEB  OF  THE  ROLLS. 

In  and  after  Easter  Term,  1834,  in  the  Mot  .- 
tag*  at  Ten  o1  Clock. 

^  At  Westminster.-- GV- 
|     neral  Petitions,  an. I 
Wednesday     -      16  \    Causes,  Further  Di 

J     rections,   and   Peti 
J     tions  by  Consent 
Thursday,       -      1 7~) 
Friday,  -      18  I  At  Westminster.— 

Saturday,        -      19 1     Causes  and  Further 
Monday,         -      21  }>    Directions  and  Ex 
Tuesday,         -      22  I      eeptions  in  the-  Ge- 
Wednesday,    -      23 1      neral  Paper. 
Thursday,       -      24  J 

*\  At  Westminster  — 
I     Causes,  Further  Di- 
Friday,  -      25  \    rections,   and    Peti- 

[  tions  by  consent; 
J  and  General  Paper. 
Saturday,  -  26*\  At  Westminster.*- 
Monday,  •  28 1  Causes,  and  Further 
Tuesday,  -  29  \  Directions  and  Ex- 
Wednesday,  -  30  f  eeptions  in  the  Ge- 
Thursday,        May  I J     neral  Paper. 

}At  Westminster  — 
Causes,  Further  Di- 
rections and  Petitions 
by  Consent,  and  Ge- 
neral Paper. 
}At  Westminster. — 
Causes,  and  Further 
Directions  and  Ex- 
ceptions in  the  Ge- 
neral Paper. 
At  Westminnter. — Ge- 
1     neral  Petition  Day, 

J      tions    by    Consent, 
and  General  Paper. 

}At  Westminster.*— Re- 
maining Petitions  & 
Causes,  Further  Di- 
rections, and  Excep- 
tions, General  Paper. 
I  At  the  Rolls.  —  To 
Friday,  -        9  V     swear   in  Solicitors 

J     and  Short  Causes. 

The  Court  will  thee  rise  until  the  first  day 
of  Trinity  Term. 

The  Sittings  at  Westminster  will  be  in  his 
Honor's  New  Court. 
The  Entrance  face*  Samt  Margaret's,  Church. 


Middlesex.  London. 

Friday,  May  S^aturday,      May  10 

The  Court  will  sit  at  ten  o'clock  in  the  fore- 
noon on  each  of  the  days  in  term;  and  at 
halt-past  nine  precisely  on  each  of  the  days 
alter  Term. 

The  Causes  in  the  Last  for  each  of  the  stove 
Sitting  Days  in  Term,  if  not  disposed  of  on 
those  days,  will  be  tried  by  adjournment  on 
.he  days  following  each  of  such  Sitting  Days. 


First  Sittings, 
Second  Sittings, 


COMMON  LAW  SITTINGS. 

COMMON  PLEAS. 

In  and  after  Eatier  Tertn,  1834. 

IN  TERM. 


Middletex. 


London. 


Wednesday,     April  23  ]  Friday,    -    April  23 
Wednesday,  30  j  Friday,      -       May  2 


EXCHEQUER  OF  PLEAS. 

INTKft  M. 

Middle***. 

Monday,  April  21 

-      Wednesday,  April  30 

Ijondon. 
First  Sitting*,  -  Tuesday,  April  22 

Second  Sittings,       -  Tuesday,  April  29 

N.  B.  The  Court  will  sit  in  Middlesex,  by 
adjournment,  on  Wednesday,  April  23rd, 
Monday,  28th,  Monday,  May  5th,  and  Wed- 
nesday, May  7th. 

AFTER  TEEM. 

Middlesex.  London. 

Friday,      -       May  9  |  Saturday,       May  10 

New  Causes  entered  for  the  Sittings  in 
Easter  Term,  will  be  tried  in  Term.  Rema- 
nets  from  Hilary  Term  will  be  taken  at  the 
Sittings  in  Easter  Term  by  consent. 

The  entry  of  Causes  doses-two  days  previous 
to  the  Sitting  days  (exclusive  of  Sundays). 
Sit  at  Ten  o'Clock. 


NOTES  OF  THB  WEEK. 


LOCAL    COURT*. 

We  are  informed,  but  cannot  answer  for 
the  accuracy  of  the  statement,  that  it  is  in- 
tended to  revise  the  subject  of  the  Local 
Courts  project;  that  it  is  to  be  a  Govern- 
ment measure,  and  Lord  Althorpe  re  to  bring 
it  forward  in  the  Commons  ;  that  fbe 
Bcheme  is  to  be  tried'  is  lour  enmities  -at' 
first,  namely,  Devonshire,  Gloucestershire, 
Cumberland,  and  Northumberland,  and  if 
it  should  answer,  then  to.  be  extended  all 
over  the  country.  It  is  also  rumoured  that 
the  Judgea  are  to  have  3000/.  a  year*  and 
are  to  be  barristers  of  ten  years  Branding 
This  might  secure  four  competent  Judges ; 
but  how  are  the  rest  to  be  obtained  }  A 
salary  of  such  amount  cannot  be  afforded 
for  every  county,  with  aM  the  accompanying 
expenses  of  Courts  and  Retinue;  According 
to  the  Lord  Chancellor's  description  of  the 
Judges  of  the  Superior  Courts  t which  can 
never  be  too  often  repeated),  it  wfll  not  be 
possible  to  obtain  the  first  men — men  of  the 
highest  education  and  experience — to  sit  in 
judgment  on  life  and  property.     They  will 
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be  not  perhaps  inferRi*-  ftten,  but  certainly 
not  the  first,  nor  in  any  respect  such  as  sit 
upon  what  Roger  rforth  calls  the  "  Cushion 
of  Westminster  Hall M  They  will  be  often- 
times those  who  have  left  the  Bar,  and  re- 
tired to  the  pursuits  of  country  gentlemen, — 
not  for  that  reason  unfit  for  the  office  of 
Judge,  but  still  they  cannot  be  so  compe- 
tent as  men  in  the  daily  administration  of 
the  law,  and  forming  part  of  our  supreme 
Courts.  They  will  become  acquainted  with 
the  gentry — the  magistrates— almost  with 
the  tradesmen  of  each  district — the  very 
witnesses  who  come  before  them— and  w- 
timately  with  the  practitioners,  whether 
counsel  or  attorneys.  The  names,  the 
faces,  the  characters,  the  histories  of  all 
those  persons  will  be  familiar  to  them ;  and 
out  of  this  too  great  knowledge  will  grow 
likings  and  prejudices,  which  never  can  by 
any  possibility  cast  a  shadow  across  the 
open,  broad,  and  pure  path  of  the  Judges 
of  Westminster  Hall. 


REGISTRY   OV   DEEDS   BILLS. 

It  appears  somewhat  uncertain  whether 
the  Metropolitan  or  County  Register  Bill 
will  be  first  discussed.  The  County  Bill 
was  brought  in  and  read  a  first  time  con- 
siderably earlier  than  the  other ;  but  in  the 
list  of  notices  before  the  House,  the  second 
reading  of  the  "  General  Register  Bill " 
stands  for  the  23d  instant,  and  the  "  Re- 
gistry of  Deeds  Bill"  for  the  7th  of  May. 

We  refer  to  an  article  on  the  general 
question  in  the  present  number ;  and  it  will 
be  observed  by  the  petition,  the  substance 
of  which  we  have  given,,  that  the  country  is 
opposed  to  the  Provincial  as  well  as  the 
Metropolitan  plan,  and  a  substitute  for  both 
is  proposed,  which  will  get  rid  of  the  strong 
objection  to  the  disolosure  of  all  the  private 
transactions  relating  to  real  property. 

PRECEDENCE   OF  THE   BAR. 

The  article  which  we  have  inserted  on 
this  subject  at  p.  505,  puts  the  ease  of  the 
Ijord  Advocate  of  Scotland  in  a  different 
light  from  that  of  his  rank  as  a  member  of 
the  Scottish  Bar.  It  appears  he  is  a  mem- 
ber of  the  Executive  Government  in  Scot- 
land, and  perhaps  as  such,  in  the  order  of 
general  precedence,  may  rank  before  the 
Attorney  General  of  England  :  still  the 
question  of  his  particular  rank  whilst  prac- 
tising at  the  bar  may  be  different ;  as  a  peer 
or  other  dignitary  so  practising,  would  take 
rank  according  to  his  professional  standing, 
although  ont  of  Court  be  might  possess 
superior  rank. 


HOUSE   OF   LORD8   APPEALS. 

The  Lord  Chancellor  has  intimated  that 
Lord  Denman  would  proceed  with  the  resi- 
due of  Scotch  appeals  and  writs  of  error 
during  the  vacation.  The  Lord  Chancellor 
would  then  be  able  to  go  on  with  English 
and  Irish  appeals,  at  a  time  when  the  gen* 
tlemen  of  the  Chancery  Bar  would  during 
the  ensuing  term  be  under  one  roof  with 
the  gentlemen  of  the  other  Courts  prac- 
tising in  the  House  of  Lords. 

PARLIAMENTARY   PROCEEDINGS    RELATING 
TO   THE    LAW. 

We  refer  to  our  last  number  for  the  state 
of  business  relating  to  the  Law  before  both 
Houses  of  Parliament;  see  pp.  469  &  477--* 
8.  Wednesday  the  16th  ins***  is  tfct 
first  day  on  which  any  of  the  new  law  biBa 
are  appointed  for  consideration. 


"■r 


ANSWERS  TO  QUERIES. 


€ammn\x  fcato. 

PURCHASE  OF  STOLEN  HORSE.      P.  399. 

B,  having  sold  the  horse  to  A.,  *t*  hit  ownh 
and  the  title  proving  deficient,  the  latter  may 
recover  back  the  purchase  money  against  B, 
in  an  action  on  the  case  j  as  every  vendor  of 
personalty,  impliedly  warrants  that  he  has  a 
title  to  sell  it.  See  3  T.  R.  57 ;  5  Taunt.  657  { 
2  Black.  Com.  451,  and  3  id.  166.         E.  G. 


MARRIAGE. — ALTERATION  OF  NAME.      PP.  379A 

479. 

1.  It  appears,  from  the  case  of  Rex  v.  Tib- 
*helft  I  B.  &  A.  190,  that  the  marriage  of 

A.  B.  in  her  real  name  is  right ;  and  that  it 
would  also  have  been  good  in  her  rr/wfttf  name 
of  K.  F.,  without  fraud.  E.  0. 

2.  The  cases  cited  by  your  correspondent 

B.  R.  H.,  were  decided  under  the  26  Geo.  2. 
c.  33,  which  was  repealed,  except  as  to  all 
matters  done  under  that  act,  by  the  4  Geo.  4. 
c.  76.  The  Quaere  put  by  me,  comes  under 
the  4  Geo.  4.  c.  76.  The  marriage  having 
taken  plaoe  after  that  act  was  passed,  and 
Penman,  C,  J. ,  in  delivering  the  judgment  of  the 
Court  in  Rex  v.  Inhabitant*  of  fFroston,  4  B.  & 
Adol.  640,  said,  the  words  of  the  present  act 
are  wholly,  and  we  must  presume  ndvUedly 
different.  The  only  clause  avoiding1  a  mar- 
riage for  want  of  banns,  i»  the  22d  sec.  of  the 
41  Q.  4.  c.  76,  which  enacts,  that  if  any  per- 
mne  shall  knowingly  and  xrilfully  intermarry 
without  due  publication  of  banns  first  had  and 
obtained,  theinarriage  shall  be  void.  Accord- 
ing to  The  King  v.  iyrosf'»ny  it  must  have  been 
contracted  by  both  parties,  with  a  knowledge 
that  no  due  publication  had  taken  place.  As 
the  parties  were  married  under  the  impression 
that  there  had  been  a  due  publication,  I  main- 
tain, that  after  the  decision  in  The  h"mg  v. 
JPrwHpn,  it  is  valid.  R.  F.  L. 
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Queries.— The  Editor's  Letter  Box. 


QUERIES. 


Common  Earn. 

POWER  OP   KEEPERS   OP  PRISONS. 

Is  there  any  statute,  rale  of  court,  or  other 
written  law,  defining  the  power  which  the 
marshal,  warden,  sheriff,  or  other  keeper  of 
*  debtors'  prison  has  over  its  inmates  ? 

B.H. 

COUNTY  RATE.— CONSTABLE'S  CHARGES. 

Over  certain  districts  or  hundreds  a  High 
Constable  is  appointed  by  the  magistrates  as- 
sembled in  the  General  Quarter  Sessions ;  and 
among  other  duties  which  he  has  to  perform, 
is  that  of  serving  a  precept  on  the  overseers  of 
the  different  parishes  in  his  jurisdiction,  to 
pay  to  him  the  sum  assessed  on  each  parish  for 
the  county  rates.  These  sums  he  receives, 
and  carries  to  the  treasurer  of  the  county  at 
the.  Quarter  Sessions.  For  this  task  he  makes 
out  a  charge  against  each  parish  for  serving 
the  precept,  receiving  the  cash,  and  a  journey 
carrying  it  to  the  treasurer.  I  wish  to  be  in- 
formed by  what  authority  he  makes  this  charge. 

■        A  Subscriber. 

'BANKRUPTCY.— ASSIGNEES  RESIGNING. 

One  of  five  assignees  wishes  to  be  relieved 
from  the  burdens  of  his  office,  under  a  town 
fiat ;  he  can  obtain  the  consent  of  a  majority 
of  the  creditors,  who  have  proved  their  debts, 
and  would  give  any  indemnity:  can  this  be 
accomplished  ?  and  if  so,  how?  Z. 


LIABILITY  OF  EXECUTORS. 

A.,  an  author,  publishes  a  work  by  subscrip- 
tion, and  goes  round  to  the  public  to  obtain 
subscribers,  and  gets  those  who  intend  to  be- 
come purchasers  to  sign  an  agreement— "  I 

agree  to  take  -    Work,  at  jg.        when 

same  is  brought  out  "—or  to  that  purport  or 
effect.  £.,  a  subscriber,  dies  before  the  work 
is  completed :  by  this  agreement,  are  the  ex- 
ecutors of  B.  liable  to  take  the  book,  B.  having 
left  assets;  or  does  the  contract  fall  to  the 
ground  by  B.'b  death  ?  See  Baron  Bay  ley's 
judgment,  in  Marshall  and  others,  executors  of 
Sttl/ord  v.  Broadhurst,  Tyrwhitt's  Exch.  Rep. 
350.  W.  H.  S. 


&ato  of  property  atrtr  Conbeoancing. 

AN  N  U  IT  Y. — BAN  KRU  PTC  Y. 

A.,  a  teacher  of  music,  disposes  of  his  pro- 
fession to  B.;  who,  for  such  consideration, 
enters  into  an  annuity  bond  (no  security  on 
land,)  in  favor  of  A.,  by  which  100/.  per  annum 
is  secured  to  A.  during  his  life.  B.  becomes 
a  bankrupt  (by  a  friendly  fiat  or  otherwise). 
Will  A.  be  compelled,  by  the  6  Qeo.  4.  c.  16, 
to  prove  for  the  value  of  his  annuity,  or  in  de- 
fault lose  the  benefit  of  it ;  or  has  he  any  claim 
on  B.,  in  the  event  of  his  not  proving  for  such 
annuity  ?  The  consideration  for  such  annuity 
Is  the  profession,  which  the  assignees  cannot 
touch,  but  which  remains  still  in  the  possession  of 
B.  (the  bankrupt),  and  therefore  it  may  be  said, 
that  as  the  consideration  of  the  annuity  is  the 
profession,  and  as  this  latter  is  not  affected  by 
the  bankruptcy,  the  annuity  will  remain  still 
effective  against  the  bankrupt  B.  T.  S. 


DOWER. — USES. 

Are  the  uses  to  bar  dower  any  longer  neces- 
sary in  a  conveyance  of  property,  purchased 
nfter  1st.  Jan.  1834,.  by  a  man  married  before 
that  time ;  or,  can  he  not,  as  to  such  property, 
prevent  dower  attaching  by  the  declaration  in 
sec.  6  of  3  &  4  W.  4.  c.  105 ;  or,  is  such  de- 
claration only  applicable  to  marriages  after 
1st  Jan.  1834  ?        E.  G. 

PINES  AND  RECOVERIES  ACT. — DOWER. 

Where  dower  has  attached  before  the  coming 
into  operation  of  the  Fines  and  Recoveries 
Act,  is  it  not  competent  to  the  wife  to  extin- 
guish her  title  to  dower  under  the  77th  sec.  of 
3  &  4  W.  4.  c.  74? E-  G. 

DEVISE  TO  WIPE. — HUSBAND'S  POWER. 

A  testator,  by  his  will,  gave  to  his  married 
daughter  a  leasehold  house,  "  subject  to  her 
own  private  control,  and  not  of  her  present  or 
any  future  husband."  No  trustee  was  appoint- 
ed: can  the  wife  hold  the  house  against  the 
husband  and  his  liabilities,  and  dispose  of  the 
same  by  will ;  or  did  the  same  vest  in  the  hus- 
band on  the  death  of  the  testator ;  and  in  that 
case,  can  he  dispose  thereof  without  his  wife's 
consent  ?  A.  Z. 

INROLMENT   OP   DEEDS. — PEES. 

Will  you  have  the  goodness  to  inform  one 
of  your  readers,  what  is  the  amount  of  the  fees 
and  charges  payable  on  the  inrolment  of  a 
deed,  under  the  act  for  the  abolition  of  fines 
and  recoveries,  3  &  4  Will.  4.  c.  74  ?  I  do 
not  remember  to  have  seen  in  the  pages  of 
your  publication,  a  copy  of  the  order  of  the 
Court  of  Chancery  regulating  such  fees.  Vide 
75th  section  of  the  act.  C.  E. 

THE  EDITOR'S  LETTER  BOX. 

A  correspondent  will  observe  that  we  ba?e 
in  some  degree  attended  to  his  suggestion 
on  the  subjeet  of  the  Law  of  Real  Property, 
and  shall  pursue  it  farther  at  a  future  period 
For  the  present,  we  do  not  think  it  desirable 
to  adopt  his  recommendation  to  its  full  ex- 
tent ;  but  we  thank  him  for  his  advice. 

The  Queries  and  Answers'  of  R.  F.  L.;  R. 
C.  B. ;  R.  V. ;  and  S.  A.,  have  been  received. 

We  shall  notice  the  case  mentioned  by  T. 
W.  H.,  in  an  early  number.  We  believe  the 
decision  as  reported,  to  be  correct  in  principle, 
though  the  circumstances  are  not  perhaps  suf- 
ficiently stated.  The  subsequent  case,  in 
which  it  is  said  that  the  same  learned  Judge 
who  decided  the  point  in  question  refused  to 
make  a  similar  order,  we  have  no  doubt  was 
materially  different,  and  will  thank  our  cor- 
respondent to  state  the  facts. 

Our  Common  Law  Practice  has  been  some- 
what delayed  on  account  of  the  New  Rules 
on  Pleading  The  time  however  has  expired 
during  which  they  remained  for  parliamentary 
consideration,  and  the  work  will  now  be 
speedily  published. 

In  answer  to  C.  K.'s  Letter,  we  think  that 
the  point  decided  has  been  correctly  stated, 
and  that  it  is  needless  to  detail  all  the'  circum- 
stances. 

The  communication  of  K.  A.  shall  be  con- 
sidered. 


Silt  Urgal  <&b$tri)tr. 
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»"  Quod  mAgii  Ad  noi 


Fertinet,  et  oetcire  malum  est,  agtaunuft. 


Horat. 


THE  REPORT  OF  THE  COMMON 
LAW  COMMISSIONERS,  ON  THE 
INNS  OF  COURT. 


Ik  our  last  Number  we  laid  before  our 
readers,  exclusively,  the  Report  of  the  Com- 
mon Law  Commissioners  on  the  subject  of 
the  Inns  of  Court,  and  we  now  propose 
to  offer  a  few  observations  on  it. 

The  history  and  progress  of  the  Inns  of 
Court  has  been  already  fully  traced  in  our 
own  work.  Little  novelty  on  these  points 
will  be  found  in  the  Report.  Having  brief- 
ly alluded  to  them,  the  Commissioners  ex- 
plain the  requisites  for  being  called  to  the 
Bar,  and  proceed  to  make  some  remarks  on 
the  existing  system. 

.  They  conceive  that  "  the  ordinary  immu- 
nities of  a  voluntary  society  ought  not  to  be 
allowed  to  any  body  of  persons  claiming  to 
be  the  medium  of  admission  into  one  of  the 
learned  professions.  If  the  body  is  to  enjoy 
this  privilege,  it  is  no  longer  a  private  asso- 
ciation, but  one  in  which  the  public  has  a 
deep  interest,  and  the  proceedings  of  which, 
if  not  adapted  to  the  purposes  of  general 
utility,  ought  to  be  made  so  by  the  inter- 
position of  the  law."  This  puts  the  ques- 
tion on  its  right  footing.  Any  society  or 
club,  established  for  private  purposes,  may 
impose  the  most  absurd  and  arbitrary  rules 
for  the  adoption  of  its  members,  and  insist 
that  persons  desirous  to  be  admitted  to  it 
shall  subscribe  to  them ;  but,  of  course,  the 
public  have  a  direct  interest  in  seeing  that 
the  roles  which  are  laid  down  by  societies 
which  form  die  only  schools  for  the  educa- 
tion of  die  Bar,  and  an  entry  into  which  is 
absolutely  necessary  to  qualify  a  man  for 

mo.  cc; 


one  of  the  most  important  professions  of  the 
state,  should  be  just  and  reasonable.  The 
Commissioners  therefore  propose  to  do  away 
with  the  present  irresponsible  power  now 
vested  in  die  Benchers  respecting  the  ad- 
mission of  Members  of  the  Inns  of  Court, 
and  to  allow  an  appeal  to  the  Judges  of  the 
Courts  of  Westminter  Hall,  on  the  rejec- 
tion of  any  application  for  admission  into 
these  societies. 

They  also  recommend,  that  on  the  rejec- 
tion of  an  application,  whether  it  relates  to  ' 
admission  as  a  Student,  or  to  the  call  to  the 
Bar,  the  party  applying  shall  have  notice  in 
writing  of  the  cause  of  rejection,  and  shall 
be  allowed  to  clear  himself  of  the  charge  in 
the  usual  way,  either  in  person  or  by  coun- 
sel ;  and  that  a  full  report  of  the  whole  pro- 
ceedings shall,  in  the  event  of  an  appeal,  be 
laid  before  the  Judges.  In  this  we  also  con- 
cur. 

It  is  further  proposed,  that  it  should  be 
ordained,  either  by  Parliamentary  or  Royal 
authority,  that  no  general  rules  or  orders 
to  be  made  by  any  of  the  societies,  on 
the  subject  of  the  admission  of  Students  or 
calls  to  the  Bar,  shall  be  of  any  force  until 
they  shall  have  been  laid  before  all  the 
Judges  of  the  Superior  Courts  of  Westmin- 
ster, to  be  assembled  for  that  purpose.  This 
is  also  a  proper  recommendation .  Let  general 
rules  be  established :  let  it  be  known  be- 
fore-hand on  what  principles  the  Inns  of 
Court  proceed;  but  do  not  continue  the 
present  system  (which  in  fact  places  the 
Benchers  in  an  equivocal  situation)  under 
which  a  man  may  ignorantly  take  all  the 
steps  which  are  necessary  to  qualify  him  for 
being  called  to  the  Bar,  and  be  turned  back 
after  all. 
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The  Report  of  the  Common  Law  Commissioners,  on  the  Inns  of  Court. 


So  far  we  agree  with  the  learned  Com- 
missioners ;  but  when  they  proceed  to  say 
that  the  existing  rules  of  the  Inns  of  Court, 
subject  to  the  exceptions  noticed  in  the 
Report,  are  free  from  objection,  we  must 
withhold  our  concurrence.  Neither  can  we 
think,  that  "  the  present  system,  by  which 
students,  in  whatever  part  of  the  kingdom 
they  may  be  resident,  are  required  to  dine 
in  the  common  hall  a  few  days  in  every 
term,  is  founded  on  just  views  and  attended 
with  beneficial  effects."  The  first  of  these 
mentioned,  is  "  that  of  its  making  known 
the  person  of  the  student,  and  exposing  him, 
if  his  character  be  disreputable,  to  the  more 
easy  detection  by  the  society,  before  the 
period  of  his  application  to  be  called  to  the 
Bar."  We  have  always  advocated  the  pro- 
priety of  establishing  lectures  and  public 
examinations  before  law  degrees  are  con- 
ferred ;  and  we  submit  that  their  institution 
would  be  much  more  effectual  in  securing 
the  beneficial  effect  mentioned  as  attending 
the  dinner  system.  In  the  confusion  and  bustle 
of  a  public  entertainment,  it  is  obvious  that 
an  obnoxious  person  is  more  likely  to  escape 
than  in  the  regular  attendance  of  a  lecture- 
room,  or  the  necessary  inspection  required 
on  a  public  examination  :  besides,  the  actual 
dining,  as  the  Commissioners  must  have  been 
aware,  is  not  necessary ;  it  is  sufficient  to 
have  the  name  taken  down  by  the  proper 
officer, — a  process  requiring  less  than  a  mi- 
nute. 

We  are  further  told,  that  the  dinner  sys- 
tem gives  •'  an  opportunity  of  attending  the 
Courts,  and  of  associating  with  Students 
and  other  members  of  the  profession."  Now, 
we  are  at  a  loss  to  see  how  the  attendance 
in  the  Courts  follows  as  a  consequence  from 
the  being  "  required  to  dine  in  the  common 
liall  for  a  few  days."  And  as  to  the  associ- 
ating with  Students  and  other  members  of 
the  profession,  at  the  most  numerous  society 
(Lincoln's  Inn),  no  Student  converses  with 
his  neighbour,  and  no  acquaintance  is  at  any 
rate  carried  beyond  the  dining- hall.  We 
feel,  therefore,  considerable  disappointment 
in  this  portion  of  the  Report,  and  cannot  but 
consider  it,  at  least  incomplete,  in  not  entil- 
ing" in  to  the  important  question  of  the  esta- 
blishment of  lectures  and  public  examina- 
tions. 

The  Commissioners  further  consider,  that 
the  regulation  which  requires  Special  Plead- 
ers and  Conveyancers  to  attain  the  permis- 
sion of  the  Societies  to  practise,  is  objection- 
able. It  is  said,  that  it  makes  these 
branches  "  hold  their  profession  by  the  pre- 
carious tenure  cf  the  pleasure  of  die  Bench- 


ers, and  to  vest  in  those  gentlemen  a  dis- 
cretion very  liable  to  abuse."  Now  we  con- 
fess, and  we  speak  from  some  knowledge  of 
the  results  of  the  present  practice,  that  this 
is  just  the  portion  of  the  Benchers'  autho- 
rity that  we  do  not  wish  to  disturb.  We  are 
well  satisfied  that  it  has.not  been  improperly 
exercised,  and  that  it  has  been  attended  'with 
much  benefit  to  the  profession,  and  more  to 
the  public,  in  excluding  ignorant  unqualified 
interlopers  from  attempting  to  practise.  We 
therefore  prefer  the  present  rule. 

The  other  recommendations  are  of  minor 
importance,  and  are  unobjectionable.  The 
Commissioners  propose,  that  on  admission 
into  these  societies,  the  recommendations  of 
one  Bencher  or  two  Barristers  shall  no  long- 
er be  necessary ;  but  that  it  shall  be  suffi- 
cient to  obtain  the  certificate  of  two  gradu- 
ated members  of  any  of  the  Universities,  or 
of  two  respectable  householders;  and  further, 
that  personal  knowledge  of  the  applicant 
shall  cease  to  be  required. 

It  is  also  proposed  to  abolish  the  right 
of  rejection  at  present  vested  in  the  Bar 
table  at  Lincoln's  Inn,  and  to  put  all  the 
societies,  in  this  respect,  on  an  equal  foot- 
ing. 

We  must  again,  in  conclusion,  express 
our  regret  that  the  Report  has  only  con- 
sidered one  half  of  the  subject,  and  that  the 
Commissioners  have  lent  their  support  to  a 
very  useless  part  of  the  present  system. 


REVIEW. 

Questions  on  Election  Law,  arising  on  the 
Reform  Act:  with  the  Decisions  of  the 
Revising  Barristers,  and  Resolutions  of 
the  Committees  of  the  House  of  Commmnt. 
By  A.  Cockburn,  Esq.,  Banister  at  Law. 
London  :  Saunders  and  Benning. 

The  object  of  this  publication  is  stated  in 
the  following  extract  from  the  preface  : 

M  It  was  naturally  to  lie  expected  that  a  le- 
gislative measure,  the  object  of  which  was  to 
remodel  the  laws  relating  to  the  Elective  Fran- 
chise— to  extend  the  right  of  voting  in  some 
instances — to  restrict  it  in  others,  and  to  amal- 
gamate the  old  law  with  the  new — should,  ow- 
ing to  the  complicated  nature  of  election  law 
in  general,  and  the  variety  of  interests  concern- 
ed in  sneh  a  provision,  be  attended  with  con* 
siderable  difficulty  in  its  practical  operation. 

*'  It  must  be  admitted  that  such  anticipations 
of  difficulty  have  not  failed  to  be  realized,  in- 
asmuch as  upon  almost  all  the  provisions  of  the 
recent  statute,  questions—tome  of  great  iuv- 
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portauce  and  difficulty*-have  arisen,  which  have 
occasioned  much  discordance  of  opinion  and 
discrepancy  of  practice.  Under  these  circum- 
stances it  occurred  to  the  author,  that  a  collec- 
tion of  the  principal  questions  which  have 
arisen  upon  the  Reform  Act,  together  with  a 
brief  abstract  of  the  different  views  which  have 
been  taken  of  each,  might  be  acceptable  to  the 
profession,  who  are  called  upon  to  administer 
the  law  judicially  under  the  act,  or  to  practise 
under  it  as  advocates,  by  bringing  before  their 
view,  and  affording  them  an  opportunity  of 
considering  the  points  which  may  be  submitted 
to  them  in  practice. 

•  "  It  appeared  also  that  it  might  not  be  without 
general  advantage  (more  particularly  as  it  is 
probable  that  the  act  will  undergo  revision,) 
that  the  difficulties  which,  by  giving  rise  to 
conflicting  decisions,  may  frequently  occasion 
an  abuse  of  the  franchise  by  improperly  con- 
ceding the  right,  or  (which  is  a  still  greater 
mischief)  the  disfranchisement  of  an  elector  by 
improperly  withholding  it,  should  be  collec- 
tively presented  to  the  consideration  of  the  le- 
gislature and  the  public. 

"  With  this  view  the  present  collection  of 
questions  arising  on  the  Reform  Act  has  been 
made.  All  questions  relating  to  the  former 
law  only,  have  been  omitted,  as  beyond  the 
scope  of  the  present  design,  and  incompatible 
with  the  limits  of  the  work." 

The  book  is  arranged  under  the  following 
general  heads:  1.  The  Elective  Franchise 
for  Counties;  2.  The  Elective  Franchise 
for  Cities  and  Towns ;  3.  The  Registration; 
4.  The  Proceedings  at  Elections;  5.  The 
Jurisdiction  of  Committees  of  the  House  of 
Commons. 

The  author  has  not  thought  proper  to 
give  a  Table  of  Contents,  which  is  a  con- 
venient appendage  to  a  book ;  but  the  fol- 
lowing are  the  principal  sub -divisions  on 
which  he  has  treated:  Limitation  in  res- 
pect, of  Freeholds  for  life;  Copyholds; 
Right  of  Voting  in  respect  of  Leaseholds ; 
Right  of  Voting  in  respect  of  Occupation ; 
Trustees  and  Mortgagees ;  Length  of  Pos- 
session ;  Nature  of  the  Property  in  respect 
of  which  the  Franchise  is  conferred ;  Value 
of  the  Property ;  Rating  of  the  Voter ;  Pay- 
ment of  the  Rate ;  Successive  and  Joint 
Occupation;  Claim  to  be  rated;  Former 
Rights  of  Voting,  by  reason  of  Personal 
Rights,Interest,  and  Inhabitancy ;  Effect  of 
Parochial  Relief;  Property  within  a  Bo- 
Yough,  as  regards  the  Country  Franchise ; 
Registration ;  Lists  of  Voters ;  Notice,  &c; 
Revising  Barristers,  their  Duties,  &c. ;  Re- 
sidence ;  taking  the  Poll ;  its  Duration;  Au- 
thority of  the  Register;  Tenders;  Juris- 
diction of  Committees  of  the  House  of  Com- 
mons, &c. 

It  will  thus  be  observed  that  Mr.  Cock- 


burn  has  fully  gone  through  his  task*  and 
left  no  part  of  it  untouched.  We  are  bound 
to  say,  that  he  has  carefully  collected  and 
well  arranged  his  materials,  and  we  think 
he  has  made  a  useful  addition  to  the  depart- 
ment of  Election  Law. 


A  VISION  OF  A  REGISTRY. 


Some  time  back  I  endeavoured  to  give  an 
account  of  a  remarkable  occurrence  which 
happened  to  myself  in  the  Library  of  Lin- 
coln's Inn.  I  have  now  an  event  to  relate 
which  has  interested  me  even  more.  I  was 
sitting  in  my  chamber  (I  love  to  preserve 
the  original  spelling), — a  chamber  venerable 
on  many  accounts ;  first,  from  its  eleva- 
tion; secondly,  from  its  antiquity;  and 
thirdly,  from  having  the  uneradicable  re- 
membrances left  by  a  long  train  of  hard- 
reading  inhabitants,  ending  with  myself, 
that  they  have  evaded  the  desecration  of 
the  painter  and  whitewasher.  It  was  here, 
I  say,  that  I  was  sitting,  surrounded  by  the 
illustrious  sages  of  the  law,  my  roof  sloping 
over  my  head,  my  fire  expiring,  my  candles 
burning  dimly,  and  looking  wearily  into  the 
quadrangle  of  the  Old  Square,  at  the  few 
other  rooms  that  showed  there  were  any 
awake  but  myself;  for  carriage  after  car- 
riage had  rolled  away,  outer-door  after 
outer-door  had  been  slammed  to,  and  [ 
began  to  feel  that  I  was  soon  to  be  nearly 
alone.  The  few  windows  which  glimmered 
around  became  dark  one  after  the  other, 
and  I  was  left  apparently  the  solitary  gazer 
on  the  scene. 

I  still  remained  at  my  window,  which 
looks  right  over  the  gardens  into  Lincoln's 
Inn  fields;  but  all  objects  began  at  once 
to  grow  imperceptible  and  confused.  I 
turned  round,  and  at  my  side  I  beheld  the 
same  august  figure  I  had  seen  in  the 
Library.  "  My  son,"  he  said,  "  be  not 
alarmed.  I  said  that  I  would  visit  you 
again.  This  time  I  seek  your  own  abode, 
and  I  desire  to  shew  you  something  of  the 
future.  I  will  endow  you  with  remarkable 
powers,  both  of  hearing  and  vision.  Look 
out  again  from  your  window,  and  tell  me 
what  you  see." 

And  I  looked  out,  and  beyond  the  gar- 
dens of  Lincoln's  Inn  I  beheld  an  entire 
change.  "  From  the  middle  of  what  is  now 
called  Lincoln's  Inn  fields,"  said  I,  with 
some  little  trepidation,  "  I  see  an  immense 
building  arise,  with  innumerable  doors." 
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"  That,"  said  Lord  Coke,  "  is  the  General 
Registry  Office ;  go  on  my  son."  •'  I  see 
a  man  enter,  having  the  outward  appear- 
ance of  an  attorney's  clerk;  he  carries,  ] 
think,  an  abstract  of  title  under  his  arm. 
I  see,  it  is  the  abstract  of  a  person  of 
the  name  of  John  Smith.  He  enters ;  he 
applies  to  a  clerk  in  the  office.  He  asks  for 
the  title  of  Mr.  John  Smith.  f  Alas !' 
says. the  clerk,  '  I  am  the  unfortunate  per- 
son entrusted  with  the  John  Smiths.  Leave 
me  the  description  of  the  parcels.  Call 
again  in  a  month,  and  I  will  tell  you  some- 
thing about  them.  I  searched  for  a  John 
Smith  last  week.  The  expenses  come  rather 
heavy,  but  I  hope  you  won't  have  to  pay  more 
than  300/ ,  as  your  property  is  small.' " 

"  You  see  truly,  my  son.     Now  turn 
your  eyes  to  the  left  of  the  building.   What 
see  you  ?"     "I  see  three  men  issuing  from 
one  of  the  doors.    They  appear  in  high 
spirits ;  one  of  them  holds  a  number  of  let- 
ters in  his  hands.     Who  are  these,  my 
father  ?"     "  These  are  common  informers, 
as  they  are  called;  their  business  is  to  pry 
into  the  titles   of  all  men,  and  availing 
themselves  of  the  knowledge  thus  obtained, 
to  extort  money  from  the  holders  of  the 
property,  by  threatening  the  disclosure  of 
real  or  pretended  defects.    The  man  you 
now  see  joining  them  is  not  one  of  the 
same  sort ;  he  is  only  an  idle,  prating  busy- 
body, who  concerns  himself  in  the  affairs  of 
his  neighbours.     You  see  he  is  gossiping 
with  these  men,  and  by  and  by  you  will 
see  him  treat  them  to  the  liquor  called  gin 
by  mortals.      That  gay  young  man  who 
has  just  come  up  to  them,  is  an  heiress- 
hunter  ;  he  also  bribes  them  to  tell  him  where 
he  may  find  his  20,000/.     These  despic- 
able wretches  thus  pander  to  the  idle  and 
dissipated ;  and  alarm,  and  frequently  ruin 
the  innocent  and  unwary.     It  is  so  good  a 
trade  that  many  have  taken  to  it.     They 
have  no  difficulty  in  taking  the  required 
oath;    and    the   information    they  obtain 
amply  repays  them  their  expenses.     They 
have  been  originally  in  the  glorious  profes- 
sion of  the  law,  and  have  thus  acquired  some 
smattering  of  knowledge;   but  they  have 
been  driven  for  their  evil  practices-  out  of 
the  body  which  they  disgraced,  and  they 
thus  obtain  their  livelihood." 

"  What,  my  father,  is  meant  by  the  words 
'  Lost  Deed  Department  ?  around  the  door  of 
which  I  see  a  crowd  of  persons  with  anxious 
and  angry  races."  "The  persons  whom  you 
see  are  owners  of  property,  and  their  agents, 
whose  deeds  have  been  lost  in  their  con- 


veyance to  London,  by  the  constant  acci- 
dents of  travel.  They  go  to  this  depart- 
ment of  the  office,  which  has  lately  been 
established,  to  inquire  about  and  endeavour 
to  obtain  them ;  but  you  observe  they  gene- 
rally come  out  with  blank  and  disappointed 
faces.  That  man,  with  despair  in  his  coun- 
tenance, to  the  right  of  the  entrance,  is  one 
of  the  many  who  have  been  ruined  by  being 
unable  to  obtain  an  immediate  supply  of 
money  from  his  title  being  registered.  You 
see  he  wanders  about  heart-broken,  occa- 
sionally throwing  a  look  of  anguish  on  the 
cause  of  his  misfortunes. 

"  As  a  contrast  to  this  picture,  however, 
cast  your  eyes  to  that  handsome  dining- 
room  on  the  first  -floor.  You  see  a  table  very 
agreeably  spread  and  occupied.  It  is  the  an* 
niversary  of  the  establishment  of  the  building. 
The  fat  gentleman,  with  the  glass  in  his  hand, 
is  the  Chief  Registrar.  He  is  proposing 
"  Success  to  Registry,"  which,  you  observe, 
the  gentleman  turning  his  wig  on  a  stick,  is 
drinking  with  great  glee.  He  is  the  Se- 
cond Registrar.  The  nine  other  pessona, 
with  the  one  on  the  floor,  are  the  heads  of 
the  principal  departments.  You  observe 
that  there  is  only  one  thin  one  among 
them.  He  is  the  chief  of  the  caveat  depart- 
ment, and  is  worried  out  of  his  life." 

Just  as  he  was  speaking,  I  saw  a  vast 
multitude  of  persons  approaching  the  build- 
ing in  a  state  of  riot.  Banners  were  in 
their  hands;  half-clothed  and  ill-looking, 
they  seemed  the  very  refuse  of  the  town ; 
fury  and  riot  were  in  their  looks  and  ac- 
tions ;  in  a  short  time  a  band  of  them  ap- 
peared with  torches  and  blazing  pieces  of 
wood;  their  evident  object  was  to  burn 
the  office  to  the  ground,  and  thus  destroy 
the  muniments  of  the  whole  country.  They 
too  soon  succeeded  in  their  object ;  flames 
burst  from  every  part  of  the  building  with 
an  unextinguishable  fury,  and  in  a  short 
time  the  roof  fell  in,  and  the  whole  was  ruin 
and  confusion.  The  glare  of  the  conflagra- 
tion dazzled  my  eyes.  I  turned  round  to 
him  who  had  shewn  me  this  vision,  but  he 
had  disappeared.  I  looked  again  to  the 
window;  the  blazing  scene  was  no  longer 
visible,  and  in  its  place,  I  saw  nothing  but  the 
long  wall  of  the  gardens,  and  the  watchman 
calling  the  hour  of  half-past  one  o'clock. 
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METROPOLITAN    OFFBNCES. 

This  is  entitled  "  an  Act  for  establishing  a 
new  Court  for  the  Trial  of  Offences  com- 
mitted in  the  Metropolis  and  parts  adjoining ;" 
and  recites,  that  it  is  expedient,  for  the  more 
effective  and  uniform  administration  of  justice 
in  criminal  cases,  that  offences  committed  in 
the  metropolis  and  certain  parts  adjoining 
thereto  should  be  tried  by  justices  of  oyer  and 
terminer  and  gaol  delivery  in  the  city  of  Lon- 
don.   It  is  therefore  proposed  to  be  enacted, 

1.  That  it  shall  be  lawful  for  his  Majesty,  his 
heirs  and  successors,  from  time  to  time  to 
command  and  cause  to  be  issued  commis- 
sions of  oyer  and  terminer,  to  inquire  of,  hear, 
and  determine  all  treasons,  murders,  felonies, 
and  misdemeanors,  committed  within  the  city 
of  London  and  county  of  Middlesex,  and 
those  parts  of  the  counties  of  Essex,  Kent, 
and  Surrey,  within  the  parishes  of  Barking, 
East  Ham,  West  Ham,  Little  Ilford,  Low 
Lay  ton,  Walthamstow,  Wanstead,  St.  Mary 
Woodford,  and  Chingford,  in  the  county  of 
Essex ;  Charlton,  Lee,  Lewisham,  Greenwich, 
Woolwich,  Elthara,  Piumstead,  St.  Nicholas 
Deptford,  St.  Paul,  part  of  St.  Paul  Dept- 
ford, the  liberty  of  Kid  brook,  and  the  ham- 
let of  Mottingham,  in  the  county  of  Kent ; 
and  the  borough  of  Southward,  the  parishes 
of  Battersea,  Bermondsey,  CamberweU,  Clap- 
ham,  Lambeth,  St.  Mary  Newington,  Ro- 
therhithe,  Streatham,  Barnes,  Putney,  part 
of  St.  Paul  Deptford,  Tooting  Graveney, 
Wandsworth,  Merton,  M or t lake,  Kew,  Rich- 
mond, Wimbledon,  the  Clink  Liberty,  and  the 
district  of  Lambeth  Palace,  in  the  county  of 
Surrey;  and  also  commissions  of  gaol  de- 
livery to  deliver  His  Majesty's  gaol  of  New- 
gate of  the  prisoners  therein  charged  with 
any  of  the  offences  aforesaid,  committed 
within  the  limits  aforesaid;  and  it  shall  be 
lawful  for  the  justices  nominated  and  appoint- 
ed on  such  commissions  to  enquire  of,  hear, 
and  determine  all  such  treasons,  murders, 
felonies,  and  misdemeanors,  and  all  treasons, 
murders,  felonies,  and  misdemeanors  which 
might  be  inquired  of,  heard,  and  determined 
under  any  commission  of  oyer  and  terminer 
for  the  city  of  London  or  county  of  Middlesex, 
or  commission  of  gaol  delivery  to  deliver  the 
gaol  of  Newgate,  or.  which,  in  case  the  parts 
of  the  counties  of  Essex,  Kent,  and  Surrey 
comprising  the  said  parishes  respectively  had 
been  counties  of  themselves,  might  have  been 
inquired  of,  heard,  and  determined  under  com- 
missions of  oyer  and  terminer  and  gaol  deli- 
very for  such  last-mentioned  counties,  and  to 
deliver  the  said  gaol  of  Newgate  at  such  times 
and  places  in  the  said  city,  or  the  suburbs 
thereof,   as  by  the   said   commissions  shall 


be  appointed,  or  as  the  said  justices  by  virtue 
and  in  pursuance  thereof  shall  appoint,  and  to 
award  and  issue  all  precepts  and  processes,  and 
use  and  exercise  all  powers  and  authorities  be- 
longing to  justices  of  oyer  and  terminer  and 
gaol  delivery. 

2.  That  the  sheriffs  of  the  city  of  London, 
and  of  the  counties  of  Middlesex,  Essex,  Kent, 
and  Surrey,  respectively,  shall  execute  and 
obey  all  precepts  and  process  which  the  said 
justices  shall  award,  issue,  and  direct  unto 
them  respectively,  and  shall  whenever  requi- 
red and  commanded,  summon  and  return  from 
the  said  city  of  London  and  county  of  Middle- 
sex, and  from  the  parts  of  the  said  counties  of 
Essex,  Kent,  and  Surrey,  within  the  limits  of 
this  act,  a  competent  number  of  persons  quali- 
fied according  to  the  law  to  inquire  of,  present, 
and  try  all  offences  and  other  matters  cogni- 
zable oy  the  said  justices;  and  the  persons 
so  returned,  whether  taken  wholly  from  the 
city  of  London  or  the  said  counties,  or  taken 
indiscriminately  from  the  said  city  and  the  said 
counties,  shall  have  authority  to  inquire  of, 
present,  hear,  try,  and  determine  all  such 
offences  and  other  matter,  and  all  issues  and 
all  matters  of  fact  arising-  out  of  such  trials, 
or  relating  thereto,  notwithstanding  that  such 
persons  are  not  inhabitants  of  the  city,  county, 
or  place  where  such  offences  or  other  matters 
may  be  committed  or  arise;  and  any  person 
having  served  upon  any  grand  iury  or  petty  jury 
summoned  and  returned  from  the  said  counties  of 
Essex,  Kent,  and  Surrey,  under  the  authority  of 
this  act,  shall  henceforth  be  exempt  for  and 
during  next  after  such  service  from 
serving  upon  any  jury  in  any  court  (except  the 
sessions  of  the  peace)  to  be  holden  for  the 
county  in  which  such  juror  shall  reside. 

3.  That  it  shall  be  lawful  to  and  for  the  said 
justices  of  oyer  and  terminer  and  of  gaol  de- 
livery, to  commit  any  person  or  persons  who 
shall  be  brought  before  them,  charged  with 
any  offence  cognizable  by  such  justices  under 
and  by  any  virtue  of  this  act.  or  who  shall  be 
convicted  or  attainted  before  them,  to  the  com- 
mon gaol,  house  of  correction,  or  other  prison 
of  the  city,  county,  or  place,  to  the  prison  to 
which  such  offender  might  have  been  commit- 
ted if  this  act  had  not  passed,  or  to  his  Majes- . 
ty's  gaol  of  Newgate,  there  to  remain  until 
discharged  by  due  course  of  law,  or  in  execu- 
tion of  his  or  their  respective  judgments ;  and 
in  case  of  such  commitment  to  the  said  gaol 
of  Newgate,  execution  of  such  judgments . 
shall  and  may  be  had  and  done  upon  such  per- 
son or  persons  by  the  sheriffs  of  the  said  city , 
of  London  in  the  same  way  and  as  fully  to  all 
intents  and  purposes  as  if  the  offence  of  which 
Buch  person  or  persons  was  or  were  convicted 
had  been  committed  in  the  said  city  of  London. 

4.  That  it  shall  be  lawful  for  the  said 
justices  of  oyer  and  terminer  and  gaol  delivery 
to  order  ana  direct  the  costs  and  expenses  of 
prosecutors  and  witnesses,  in  all  cases  where 
prosecutors  and  witnesses  may  be  by  law  en- 
titled thereto,  to  be  paid  by  the  treasurer  of  the 
county  in  which  the  offence  of  any  person  pro- 
secuted would  have  been  tried  but  tor  this  act ; . 
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and  that  every  such  treasurer  shall  attend  the 
justices  of  oyer  and  terminer  and  gaol  delivery 
during  the  sitting  of  the  Court,  or  depute  some 
agent  residing  within  miles  of  the  Court, 
to  pay  all  such  orders. 

5.  iThat  it  shall  be  lawful  for  any  justice  of 
the  peace  or  coroner  acting  in  and  for  the  said 
counties  of  Essex,  Kent,  and  Surrey,  so  far  as 
relates  to  the  several  parishes  lying  within 
their  respective  counties,  to  commit  any  per- 
son charged  with  any  of  the1  offences  aforesaid, 
cognizable  by  virtue  of  this  act,  to  the  gaol  or 
prison  of  the  respective  counties  in  which  such 
justice  of  the  peace  or  coroner  shall  act,  or  to 
his  Majesty's  gaol  of  Newgate,  as  to  the 
said  justice  of  the  peace  or  coroner  shall  seem 
meet ;  and  in  case  of  a  commitment  to  the 
gaol  or  prison  of  any  of  the  said  counties,  the 
justice  of  the  peace  or  coroner  shall  specify  in 
the  commitment  that  the  persons  charged  are 
committed  under  the  authority  of  this  act ;  and 
any  such  justice  of  the  peace  or  coroner  shall 
in  all  such  cases  take  the  like  examinations, 
informations,  bailments,  and  recognizances 
and  certify  the  same  to  the  said  justices  of  oyer 
and  terminer  and  gaol  delivery,  as  they  are  re- 
quired by  an  act  passed  in  the  7th  year  of  the 
reign  of  his  late  Majesty  King  George  IV.,  en- 
titled "An  act  for  improving  the  administra- 
tion of  criminal  justice  in  England  ;*'  and  any 
justice  of  the  peace  or  coroner,  in  default  of 
80  doing,  shall  be  liable  to  the  same  fines  and 
penalties  to  be  imposed  by  the  said  justices  of 
oyer  and  terminer  and  gaol  delivery,  in  the 
same  manner  as  is  mentioned  in  the  said  act  ; 
and  when  any  person  or  persons  shall  be  com- 
mitted to  any  gaol  or  prison  other  than  his 
Majesty's  gaol  of  Newgate,  for  any  offence 
aforesaid  cognizable  by  virtue  of  this  act,  by  a 
commitment  specifying  that  such  person  or 
persons  is  committed  under  the  authority  of 
this  act,  the  sheriffs  of  the  said  counties  of 
Essex,  Kent,  and  Surrey  respectively,  or  the 
keepers  of  the  gaols  or  prisons  of  the  same 
counties  respectively  in  which  such  person  or 
persons  shall  be  in  custody,  shall,  days 
at  least  before  the  sitting  of  the  next  court  of 
oyer  and  terminer  and  gaol  delivery  appointed 
under  the  authority  of  this  act,  or  at  such 
other  time  as  the  said  justices  of  oyer  and  ter- 
miner and  gaol  delivery  shall  from  time  to  time 
direct,  cause  such  person  or  persons,  with 
their  commitments  and  detainers,  to  be  safely 
removed  from  the  gaols  or  prisons  of  the  said 
counties  of  Essex,  Kent,  and  Surrey  respec- 
tively to  the  said  gaol  of  Newgate,  there  to  re- 
main until  delivered  by  due  course  of  law. 

6.  That  it  shall  be  lawful  for  the  aldermen  of 
the  city  of  London,  having  the  government 
and  ordering  of  the  said  gaol  of  Newgate,  to 
enter  into  agreement  with  the  justices  of  the 
peace  for  the  said  counties  of  Essex,  Kent,  and 
surrey,  for  the  support  and  maintenance  in  the 
said  gaol  of  Newgate  of  any  prisoner  or  pri- 
soners committed  thereto  under  the  authority 
of  this  act ;  and  that  the  sum  to  be  paid  for  the 
support  and  maintenance  of  such  prisoner  or 
prisoners  shall  be  after  such  rate  and  in  such 
manner  as  shall  be  settled  and  agreed  by  and 


between  a  committee  of  the  said  aldermen,  to 
be  appointed  from  time  to  time  by  the  court 
of  aldermen,  and  a  joint  or  separate  com- 
mittee of  the  magistrates  of  the  said  respective 
counties  of  Essex,  Kent,  and  Surrey,  to  be  ap- 
pointed at  the  general  or  quarter  sessions  ,of 
the  peace  of  the  said  counties  respectively,  to 
be  holden  next  after  in  every  year? 

and  in  case  the  said  committee,  or  either  of 
them,  shall  not  make  such  settlement  or  agree- 
ment as  aforesaid,  then  the  rate  and  manner  in 
which  such  support  and  maintenance  shall  be. 
paid  shall,  on  application  of  the  said  committee 
of  aldermen  at  any  time  after  the  expiration  of 
one  month  from  the  said  respective  sessions,  be 
fixed  and  determined  by  the  said  justices  of 
oyer  and  terminer  and  gaol  delivery ;  and  that 
the  amount  of  such  support  and  maintenance, 
to  be  ascertained  in  manner  aforesaid,  shall  be 
paid  by  the  treasurer  of  the  respective  counties 
of  Essex,  Kent,  and  Surrey,  in  such  manner 
as  the  said  justices  shall  order  and  direct. 

7.  That  the  said  justices  of  oyer  and  termi- 
ner and  gaol  delivery  to  be  appointed  under 
the  authority  of  this  act  shall  hold  a  sessions 
for  the  said  city  of  London  and  county  of 
Middlesex,  and  the  parts  of  the  counties  of 
Essex,  Kent,  and  Surrey  hereinbefore  men- 
tioned, in  the  said  city  or  London  or  suburbs 
thereof,  at  least  twelve  times  in  each  and  every 
year  (and  oftener  if  need  be). 

8.  That  it  shall  be  lawful  for  his  Majesty's 
Court  of  King's  Bench  at  Westminster,  or  any 
judge  thereof,  or  any  commissioner  of 
oyer  and  terminer  and  gaol  delivery  under  this 
act,  being  a  judge  of  any  of  the  superior  courts 
at  Westminster,  or  recorder  for  the  said  city 
of  London  for  the  time  being,  if  such  court  or 
judge  shall  think  proper,  to  issue  any  writ  or 
writs  of  certiorari,  or  other  process,"  directed 
to  his  Majesty's  justices  of  the  peace  acting  in 
and  for  the  said  city  of  London,  the  counties 
of  Middlesex,  Essex,  Kent,  and  Surrey,  or 
either  of  them,  commanding  the  said  justices 
of  the  peace,  or  any  or  either  of  them,  to  cer- 
tify and  return  into  the  said  court  of  oyer  and 
terminer  and  gaol  delivery  indictments  or  pre- 
sentments found  or  taken  before  the  said  justi- 
ces of  the  peace,  or  any  of  them,  of  any  of- 
fences cognizable  by  virtue  of  this  act,  and  the 
several  recognizances,  examinations,  and  de- 
positions relative  to  such  indictments  and  pre- 
sentments, so  that  the  same  offences  may  be 
dealt  with,  tried,  and  determined  by  the  said 
justices  of  oyer  and  terminer  and  gaol  delivery; 
and  also  for  the  like  purpose,  by  writ  or  writs 
of  habeas  cor  put,  to  cause  any  person  or  per- 
sons who  may  be  in  the  custody  of  any  gaol  or 
prison  charged  with  any  offences  cognisable 
under  this  act  to  be  removed  into  the  custody 
of  the  keeper  of  the  gaol  of  Newgate. 

9.  That  the  justices  of  the  peace  acting  in 
and  for  the  said  city  of  London,  and  the  coun- 
ties of  Middlesex,  Essex,  Kent,  and  Surrey, 
shall  not,  at  their  respective  general  or  quarter 
sessions  of  the  peace,  or  any  adjournment 
thereof,  inquire  of,  hear,  determine,  or  try  any 
offence  committed  or  alleged  to  have  oeen 
committed  within  the  limits  of  this  act,  for 
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which  the  offender  may,  if  convicted,  be  liable  miner  and  gaol  delivery  any  indictment  or  pre- 
Co  a  greater  punishment  than  transportation  sentment  found  or  taken  before  them  at  their, 
beyond  the  seas  for  the  term  of  seven  years.  {  said  respective  general  or  quarter  sessions  of 
10.  That  every  recognizance  which  shall  the  peace,  and  sessions  of  oyer  and  terminer,. 
have  been  or  shall  be  entered  into  for  the  pro-  i  or  at  any  adjournment  thereof,  for  any  offence 
secution  before  his  Majesty's  justices  of  the  or  offences,  in  the  same  manner  to  all  intents 
peace  aforesaid,  or  justices  of  the  peace  and 
oyer  and  terminer,  for  the  county  of  Middle- 
sex, of  any  person  for  any  offence  cognizable 
under  this  act,  and  any  recognizance  for  the 
appearance  as  well  of  any  witness  to  give  evi- 
dence upon  any  bill  of  indictment  or  present- 
ment for  any  such  offence,  as  of  any  person  to 
answer  our  lord  the  King  for  or  concerning 
any  such  offence,  or  to  answer  generally  before 
such  justices  of  the  peace,  or  justices  of  the 
peace  and  oyer  and  terminer  as  aforesaid, 
shall,  in  ease  any  such  writ  of  certiorari  or 
habeas  corpus  be  issued  for  the  purpose  of  re- 
moving such  indictment  or  presentment,  or 
such  person  so  in  custody  as  aforesaid,  be 
obligatory  on  the  parties  bound  by  such  re- 
cognizance to  prosecute  and  appear  and  give 
evidence,  and  do  all  other  things  therein 
mentioned  with  reference  to  the  indictment 
or  presentment  of  the  person  so  removed  as 
aforesaid  before  the  justices  of  oyer  and  ter- 
miner and  gaol  delivery  acting  by  virtue  of  this 
act,  in  like  manner  as  if  such  recognizance 

had  been  originally  entered  into  for  prosecu- 
ting such  offence,  appearing  or  giving  evidence, 

or  doing  such  other  things  before  the  said  jus- 
tices of  oyer  and  terminer  and  gaol  delivery ; 

provided  that  in  cases  of  removal  from  the  ju- 
risdiction of  justices  of  the  peace  for  the  said 

city  of  London  or  county  of  Surrey,  or  justices 

of  the  peace  and    oyer  and  terminer  for  the 

county  of  Middlesex,  two  days'  notice,  and 

in  case  of  removal  from  the  jurisdiction  of  the 

justices  of  the  peace  for  the  counties  of  Essex 

and  Kent,  one  week's  notice  shall  have  been 

given,  either  personally   or   by  leaving  the 

same  at  the  place  of  residence,  as  of  which 

the  parties  bound  by  such  recognizance  are 

therein  described,  to  appear  before  the  said 

court  of  over  and  terminer  and  gaol  delivery 

instead  or  the  said  other  justices :   provided 

also,  that  it  shall  be  lawful  for  the  Court  or  the 

Judge  who  shall  grant  such  writ  of  certiorari 

or  Habeas  corpus,  and  it  is  hereby  required  that 

such  court  or  judge  shall  cause  the  party  ap- 
plying for  such  writ  or   writs,   whether  he 

be*  the  prosecutor  or  party  charged  with  such 

offence,  to  enter  into  a  recognizance  in  such 

sum,  and  with  01  without  sureties,    as  the 

judjje  may  direct,  conditioned  to  give  such 

notice  as  aforesaid  to  the  parties  bound  by  such 

recognizance  to  appear  before  the  said  court  of 

oyer  and  terminer  and  gaol  delivery  instead  of 

before  the  said  other  justices  respectively,  and 

to  do  such  other  things  as  sucn  judge  shall 

direct. 

11.  Thai  it  shall  be  lawful  for  the  said  jus. 

tices  of  the  peace,  acting  in  and  for  the  said 

city  of  London,  and  for  the  said  counties  of 

Essex,  Kent,  and  Surrey,  and  for  the  justices 

of  the  peace. and  oyer  and  terminer  acting  for 
the  county  of  Middlesex,  to  certify,  transmit, 

and  deliver  to  the  amid  justices  of  oyer  and  ter- 


and  purposes  as  the  said  justices  of  the  peace 
might  or  could  do  if  the  said  court  of  oyer  and 
terminer  and  gaol  delivery  was  holden  in  the 
county  where  such  indictments  or  presentments 
were  round  or  taken. 

12.  That  it  shall  be  lawful  for  the  said  jus- 
tices of  oyer  and  terminer  and  gaol  delivery,  in 
sessions  assembled,  and  they  are  hereby  autho- 
rized and  required  to  ascertain,  make,  and 
settle  a  table  of  fees  and  allowances  to  be  re- 
ceived and  taken  by  the  several  officers  of  the 
said  court,  and  from  time  to  time  to  alter  and 
vary  the  same  as  may  to  them  appear  just 
and  reasonable,  which  said  table  of  fees  and 
allowances  shall  be  hung  up  in  the  court  of. 
sessions,  and  a  copy  thereof  transmitted  to  the 
clerks  of  the  peace  of  the  said  counties  of 
Middlesex,  Essex,  Kent,  and  Surrey;  or  it 
shall  be  lawful  for  the  said  justices  to  ascertain, 
make,  and  settle  a  salary  in  lieu  of  such  fees 
and  allowances,  to  be  paid  to  the  said  officers 
or  either  of  them  for  the  performance  of  their 
respective  duties,  as  to  the  said  justices  of  oyer 
ana  terminer  and  gaol  delivery  shall  seem  rea- 
sonable and  just;  and  to  order  and  direct  how 
and  in  what  manner  and  by  whom  such  fees 
and  allowances  or  salary  shall  be  paid ;  and 
also  to  order  and  direct  such  portion  as  they 
shall  think  fit  of  the  expense  of  preparing  ca- 
lendars and  sessions  papers,  and  of  other  ex- 
penses incident  to  this  act,  to  be  borne  and  paid 
by  the  treasurer  of  each  of  the  said  counties, 
and  such  portion  shall  be  paid  by  such  trea- 
surer accordingly. 

13.  Provided  that  nothing  herein  contained 
shall  hinder  or  prevent,  or  shall  be  construed 
to  hinder  or  prevent,  the  justices  of  the  peace 
for  the  said  city  of  London,  and  the  said  coun- 
ties of  Essex,  Kent,  and  Surrey,  justices  of 
the  peace  and  oyer  and  terminer  for  the  said 
county  of  Middlesex,  from  holding  their  res- 
pective general  or  quarter  sessions  of  the  peaco 
and  sessions  of  over  and  terminer  in  their  res- 
pective jurisdictions  during  the  sitting  of  the 
said  court  of  oyer  and  terminer  and  gaol  deli- 
very to  be  held  in  pursuance  of  this  act ;  and 
that  neither  this  act,  nor  the  commissions  of 
oyer  and  terminer  and  gaol  delivery  from  time 
to  time  to  be  issued  under  the  authority  of  this 
act,  shall  supersede,  interfere  with,  or  affect 
any  other  commission  ot  commissions  of  oyer 
and  terminer  to  be  at  any  time  issued  by  his 
said  Majesty,  his  heirs  and  successors,  in  the 
said  counties  of  Essex,  Kent,  and  Surrey,  or 
the  jurisdiction  by  virtue  thereof,  nor  hinder 
or  prevent  the  justices  of  oyer  and  terminer 
to  be  from  time  to  time  appointed  by  any 
commission  to  be  issued  under  the  authority 
of  this  act  from  holding  their  respective  ses- 
sions at  one  and  the  same  time,  it  being  the 
true  intent  and  meaning  of  this  act,  that  the 
justices  to  be  named  and  appointed  in  and  by 
any  other  commissions  of  oyer  and  terminer 
7  2K4 
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wad  gaol  delivery  to  be  hereafter  issued  in  the 
said  counties  of  Essex,  Kent,  and  Surrey,  shall 
have  the  same  power  and  Jurisdiction  to  en- 
quire of,  hear,  and  determine  all  offences  by 
virtue  of  such  commissions  which  they  would 
have  had  if  this  act  had  not  been  made  *.  provi- 
ded nevertheless,  that  they  shall  not  be  re- 
quired or  obliged  to  inquire  of,  hear,  and  deter- 
mine, or  to  deliver  the  respective  gaols  or  pri- 
sons of  the  same  last-mentioned  counties  of  any 
person  or  persons  whose  offence  or  offences  is, 
are,  can,  or  may  be  inquired  of,  dealt  with, 
tried,  and  determined  under  and  by  virtue  of  the 
commissions  of  oyer  and  terminer  and  gaol 
delivery  to  be  from  time  to  time  issued  under 
the  authority  of  this  act. 

14.  That  it  shall  and  may  be  lawful  for  the 
justices  of  over  and  terminer  and  gaol  delivery 
to  be  named  in  and  appointed  by  the  commis- 
sions to  be  issued  under  the  authority  of  this 
act,  to  inquire  of,  hear,  and  determine  any  of- 
fence or  offences  committed  or  alledged  to 
have  been  committed  on  the  high  seas,  and 
other  places  within  the  jurisdiction  of  the  Ad- 
miralty of  England,  and  to  deliver  the  jraol  of 
Newgate  of  any  person  or  persons  committed  to 
or  detained  therein  for  any  offence  or  offeuces 
alleged  to  have  been  done  and  committed 
upon  the  high  seas  aforesaid ;  and  all  indict- 
ments found  and  trials  and  other  proceedings 
had  and  taken  by  and  before  the  said  justices 
of  oyer  and  terminer  and  gaol  delivery  shall  be 
valid  and  effectual  to  all  intents  and  purposes 
whatsoever;  and  that  it  shall  and  may  be  law- 
ful for  the  said  justices  of  oyer  and  terminer  and 
gaol  delivery  to  order  and  direct  the  payment  of 
the  coats  and  expences  of  such  prosecutions  in 
manner  presented  and  directed  by  the  before- 
recited  act  of  the  7th  of  George  4. 

15.  Provided,  that  nothing  in  this  act  con- 
tained  shall  extend  or  be  construed  to  extend 
to  prejudice  or  affect  the  rights,  interests,  pri- 
vileges, franchises,  or  authorities  of  the  mayor, 
aldermen,  and  recorder  of  the  city  of  London, 
or  their  successors,  or  the  lord  mayor  or  re- 
corder of  the  said  city  for  the  time  being,  or  to 
prohibit,  defeat,  alter,  or  diminish  any  power, 
authority,  or  jurisdiction  which  at  the  time  of 
making  this  act  the  said  mayor,  aldermen, 
and  recorder,  or  the  said  lord  mayor  or  re- 
corder for  the  time  being,  of  the  said  city, 
did  or  might  lawfully  use  or  exercise. 

16.  That  this  act  shall  commence  and  take 
effect  from  and  after  . 

17.  That  this  act  may  be  amended  or  altered 
by  any  act  to  be  passed  in  this  present  session 
of  Parliament. 

18.  That  this  act  shall  be  deemed  and  taken 
to  be  a  public  act,  and  shall  be  judicially  taken 
notice  of  as  such  by  all  judges,  justices,  and 
others  without,  being  specially  pleaded. 


LAW  TRACTS. 
No.  XIII. 

EXTINGUISHMENT  OF  EXECUTOR'S  DEBT. 

As  to  the  effect  of  appointing  a  debtor  to  the 
office  of  executor,  it  has  long  beam  established 
by  a  series  of  decisions,  that  where  there  are 
assets  sufficient  to  satisfy  the  testator's  debts, 
such  appointment  is  in  law  a  release  or  extin- 
guishment of  the  debt. 

The  principle  is,  that  a  debt  is  merely  a  right 
to  recover  the  amount  by  action ;  and  as  a 
sole  executor  cannot  maintain  an  action  against 
himself,  nor  a  joint  executor  sue  without 
making  the  one  who  is  indebted  to  the  tes- 
tator, a  co-plaintiff,  the  action  for  the  debt  it 
in  effect  suspended  by  the  voluntary  act  of  the 
creditor,  and  is  consequently  for  tver  gone 
and  discharged.  This  rule  being  considered 
purely  technical,  it  was  at  one  time  contended, 
that  it  could  not  apply  to  negotiable  instru- 
ments, as  a  promissory  note,  &c,  where  by 
indorsement,  the  right  of  action  might  be 
considered  vested  in  a  third  person.  Bat, 
however  ingenious  such  reasoning  might  seem 
in  the  abstract,  the  Court  decided  against  it's 
admission  in  practice,  on  the  ground,  that  the 
debt  being  effectually  cancelled  by  the  ap- 
pointment of  the  debtor  to  the  office  of  ex- 
ecutor,  an  indorsement,  even  by  the  latter 
himself,  could  not  set  it  up  and  make  it  a 
binding  instrument.  Freahte*  v.  Fus,  9  B.  & 
C.  130. 

A  distinction,  however,  is  reasonably  taken 
between  a  debtor,  in  the  character  of  an  est- 
cuter  to  his  creditor,  and  when  he  is  only  his 
administrator ;  inasmuch  as  the  latter  derives 
bis  authority,  not  like  the  former,  from  the 
will  itself,  but  solely  from  the  appointment  of 
the  ordinary.  The  former  being  the  act  of 
the  creditor,  extinguishes  the  debt ;  the  latter 
being  the  act  of  law,  does  not.  VPamkfmd  v. 
H'ankford,  1  Salk.  298 ;  Nedkam'a  case,  a 
Coke,  134 1  Ckeetkem  v.  Ward,  1  B.  &  P. 
630.  The  remedy,  "however,  will  be  suspended 
whilst  the  relation  of  administrator  continues, 
and  will  only  be  available  against  the  personal 
representatives  of  such  debtor.  Thus,  if  the 
obligor  of  a  bond  takes  out  administration  to 
the  obligee,  and  dies,  the  administrator  de 
bonis  non  of  the  obligee,  may  maintain  an 
action  for  the  debt  against  the  executor  of 
the  obligor.  See  Hudson  v.  Hudson,  1  Atk. 
461. 

In  all  cases  too,  as  between  audi  debtor, 
executor,  and  the  creditors  of  the  testator,  it 
has  been  thought,  that  such  debt  is  to  be  re- 
garded as  legal  essets.  But  this  aaay  admit  of 
doubt.  It  is  clear,  however,  that  equity  re- 
gards, not  only  the  rights  of  creditors,  but  also 
of  legatees,  or  even  the  neat  of  kin :  the  debt 
being  there  considered  as  forming  part  of  thtf 
testator's  general  assets,  and  as  such,  to  be 
accounted  for  by  the  executors .  coUectivelv. 
Care*  v.  Goodwwn,  3  firo.  C,  C  HI)  Berre 
v.  Usher,  1 1  Ves.  87. 

Before  we  notice  the  case  of  Stiles  v.  Caa\ 
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7  L.  O.  23f>,  it  only  remains  to  observe,  that  it 
is  not  competent  for  a  person  to  prove  a  will 
without  making  himself  responsible  for  the 
due  performance  of  the  trusts  thereby  cre- 
ated. 

Now  Stiles  v.  Guy  was  decided  in  equity, 
and  the  bill  must  necessarily  have  been  filed  by 
parties  beneficially  interested.  Here  all  the 
executors  proved,  "  and  were  bound  there- 
fore to  discharge  the  duties  they  voluntarily 
imposed  on  themselves,  and  not  having  called 
in  the  money  '  as  soon  as  convenient  after  the 
death  of  the  testator/  but  having  suffered  it 
to  remain  in  the  hands  of  Guy,  upon  personal 
security,  they  did  not  do  that  which  their  si- 
tuation imperatively  required."  Lord  Lynd- 
hurst  adds,  "  this  case  does  not  rest  upon 
general  reasoning,  but  appears  to  me  to  have 
been  in  principle  decided  by  the  case  of  Muck- 
low  v.  Fuller,  1  Jacob.  198."  On  reference  to 
Lord  Eldon's  judgment  in  that  case,  it  will  be 
found  to  establish  two  points.  First,  that 
where  personal  property  is  bequeathed  to  ex- 
ecutors as  trustees,  the  probate  of  the  will  is 
an  acceptance  of  the  trusts.  Secondly,  that 
the  usual  indemnity  clause  does  not  exonerate 
one  trustee  from  a  loss,  occasioned  by  a  debt 
due  from  another  having  been  suffered  to  re- 
main outstanding. 

It  appears,  therefore,  that  the  case  of  Stilet 
▼.  Guy,  affords  in  itself  a  clear  proof  of  being 
in  conformity  with  all  prior  decisions  on  this 
subject. 

Makcvniensis. 
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MEMORIALS   OF  ANNUITIES  AND  ENROLMENT. 

The  legal  rate  of  interest  is  at  present  fixed 
in  this  part  of  the  United  Kingdom  at  £b.  per 
cent. ;  but  as  in  annuity  transactions  there  is 
a  risk,  they  are  not  bound  by  the  usury  laws. 
It  is  not  however  necessary  to  enquire  here 
whether  the  grantor  or  grantee  in  such  cases 
is  the  most  lienefited.  But  it  is  obvious  that 
the  grasping  man  is  thus  enabled  to  demand  a 
moat  exorbitant  rate  of  interest,  which  in  some 
eases  no  doubt  necessity  compels  the  borrower 
to  pay.  In  order  therefore  that  fraud  may  be 
prevented  as  far  as  may  be,  and  that  the  needy 
may  be  somewhat  guarded  from  oppression, 
there  are  (in  some  instances)  certain  forma- 
lities prescribed,  which  it  is  requisite  to  ob- 
serve. It  is  intended  to  examine,  first,  the  pre- 
sent law  respecting  the  memorializing  of  an- 
nuities, which  is  contained  in  the  53  Geo.  3, 
e.  141,  §  1,  2,  3  and  7 ;  3  Geo.  4,  c.  92  $  and 
the  7  Geo.  4,.  c.  75,  and  the  decisions  thereon. 
The  2d  sec.  of  the  53  Geo. 3,  enacts,  "That 
within  thirty  fay*  after  the  execution  of  every 
deed,  bond,  instrument,  or  other  assurance, 
whereby  any  annuity  or  rent-charge  shall, 
from  and  after  the  passing  of  this  act,  be 
granted  for  one  or  more  life  or  lives,  or  for  any 


term  of  years,  or  greater  estate  determinable  *m 
one  iir  more  life  or  lives,  a  memorial  of  the  date 
of  every  such  deed,  bond,  instrument,  or  other 
assurance,  of  the  names  of  all  the  parties,  and 
of  all  the  witnesses  thereto,  and  of  the  person 
or  persons  for  whose  life  or  lives  such  annuity 
or  rent  charge  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the  same  is  to  be 
beneficially  received,  the  pecuniary  considera- 
tion or  considerations  for  granting  the  same, 
and  the  annual  sum  or  sums  to  be  paid,  shall 
be  enrolled  in  the  High  Court  of  Chancery,  in 
the  form  or  to  the  effect  following,  with  such 
alterations  therein  as  the  nature  and  circum- 
stances of  any  particular  case  may  reasonably 
require ;  otherwise  every  such  deed,  bond,  in- 
strument, or  other  assurance,  shall  be  null  and 
void  to  all  intents  and  purposes." 

The  form  of  memorial  given  in  the  act  con- 
tains eight  columns,  for  the  following  heads : 
1st,  date  of  instrument ;  2d,  nature  of  instru- 
ment;  3d,  names  of  parties ;  4th,  names  of 
witnesses ;  5th,  name  or  names  of  person  or 
persons  by  whom  annuity  or  rent-charge  to  be 
beneficially  received ;  6th,  person  or  persons  for 
whose  life  or  lives  the  annuity  or  rent-charge 
is  granted ;  7th,  consideration,  and  how  paid ; 
8th,  amount  of  annuity. 

These  several  heads  will  be  briefly  consi- 
dered in  the  above  order. 

As  to  the  1st.  If  there  are  several  instru- 
ments differing  in  their  dates,  the  date  which 
each  instrument  purports  to  bear  must  be  in- 
serted. Buckeridge  v.  Flight,  3  Bing.  215.  If 
however  they  are  of  even  date,  a  mere  refer- 
ence will  be  sufficient. 

2d.  It  has  been  decided  by  the  Court  of 
King's  Bench,  that  the  instrument  need  not  be 
described  in  technical  language.  The  reason 
of  this  is  well  explained  by  Mr.  Justice  Bay  ley, 
in  the  Judgment  •  he  delivered  in  Browne  v. 
Lee,  6  B.  and  C.  689.  "  The  enacting  clause 
does  not  in  terms  require  the  nature  of  the  in- 
strument to  be  described;  but  the  schedule 
which  follows  the  clause  contains  several  co- 
lumns, one  of  which  is  headed,  'nature  of  the 
instrument,'  and  under  that  head  there  is  given 
an  instance  of  the  description  of  the  nature  of 
the  instrument  which  the  statute  requires,  viz. 
'  lease  and  release,'  '  warrant  of  attorney  to 
confess  judgment,'  *  bond  in  penalty.*  The 
statute  imposes  no  obligation  on  the  parties  to 
describe  the  property  on  which  the  annuity  is 
secured.  The  object  of  the  Btatute  was,  that 
such  a  description  should  be  given  as  to  enable 
a  party  on  looking  at  the  memorial  to  claim  a 
copy  under  the  5th  section.  The  words  '  grant 
of  an  annuity,'  are  as  true  a  description  of  the 
nature  of  an  instrument  by  which  an  annuity 
is  secured,  as  the  words'.'  lease  and  release.1 
They  convey  as  much  information  as  the  legis- 
lature intended  to  be  conveyed  by  the  descrip- 
tion of  the  nature  of  the  instrument,  within 
the  meaning  of  this  act  of  parliament."  And 
see  further,  on  this  point,  Cane  v.  Lovelace; 

2  B.  and  Ad.  767,  and  the  cases  there  cited. 
3d.  In  the  case  of  Flight  v.  Buckeridge, 

3  Bing.  215,  it  was  contended  that  the  name 
of  a  party  who  had  not  executed  the  deed  at 
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the  time  it  was  memorialized,  ought  not  to 
have  been  inserted  in  the  memorial.  But  the 
Court  of  King's  Bench,  on  appeal,  affirmed  the 
judgment  of  the  Court  of  Common  Pleas, 
Abbott,  C.  J.,  saying  in  his  judgment*  "It  is 
contended  that  no  person  is  a  party  within  the 
meaning  of  the  statute  until  he  ha*  executed 
the  deed.  It  is  true  that  he  is  not  until  that 
time  a  party  chargeable,  but  still  he  may  be  a 
party ;  and  I  take  the  expression  in  the  statute 
to  meanall such  persons  as  upon  reading  the  deed 
appear  to  be  parties'9  Again,  it  is  decided  that 
the  memorial  need  not  express  the  party  bene- 
ficially interested  under  a  warrant  of  attorney, 
as  the  schedule  in  the  act  shows  the  requisite 
mode  of  memorializing  this  instrument.  Yemt 
v.  Smith,  3B.  and  Aid.  206.  And  again,  by 
the  3d  sec.  of  this  act,  it  is  enacted,  "  That 
if  any  such  annuity  shall  be  granted  by  or  to  or 
for  the  benefit  of  any  company  exceeding  in 
number  ten  persons,  which  company  shall  be 
formed  for  the  granting  or  purchasing  annui- 
ties, it  shall  be  sufficient  in  any  such  memorial 
to  describe  such  company  by  the  usual  firm  or 
name  of  trade." 

4th.  The  fourth  column  is  for  the  names  of 
witnesses ;  and  the  examples  given  in  the  act, 
are  1st,  E.  F  of  and  8.  H.  of  ; 

and  2dly,  E.  H.  and  G.  F.  alone.  As  doubts 
arose  in  the  first  of  these  instances,  whether 
the  initial  letter  of  the  witnesses'  names  would 
be  sufficient,  it  was  enacted  and  declared  by 
the  7  G.  4,  c.  75,  "  that  by  the  said  act  of  the 
53d  year  of  the  reign  of  his  said  late  Majesty, 
no  further  or  other  name  or  names  of  the  sub- 
scribing witness  or  witnesses  to  any  deed,  bond, 
instrument  or  other  assurance,  whereby  any 
annuity  or  rent  charge  is  or  may  be  granted, 
is  or  are  required  in  the  memorial  thereof, 
besides  the  names  of  all  such  witnesses  as 
shall  appear  signed  to  the  attestations  respec- 
tively of  the  execution  of  such  deed,  bond,  in- 
strument, or  other  assurance ;  and  so  the  said 
act  shall  be  deemed,  construed  and  taken." 
And  to  clear  up  the  doubts  which  arose  as  to 
the  2d  of  these  instances,  it  was  enacted  and 
declared,  by  the  3  G.  4.  c.  92,  "  that  by  the 
said  act  of  the  53d  year  of  the  reign  of  his  late 
Majesty,  no  further  or  other  description  of  the 
subscribing  witness  or  witnesses  to  any  deed, 
bond,  instrument  or  other  assurance,  whereby 
any  annuity  or  rent  charge  is  or  may  be  grant- 
ed, is  required  in  the  memorial  thereof,  be- 
sides the  names  of  all  such  witnesses ;  and  so 
the  said  act  shall  be  deemed,  construed,  and 
taken." 

The  5th  column  presents  no  difficulty,  as  it 
merely  requires  the  name  or  names  of  the  per- 
son or  persons  beneficially  entitled  to  the  rent 
charge. 

6th.  It  is  not  requisite  to  insert  more  than 
the  name  of  the  cestui  que  vie.  Barber  v. 
Gannon,  Ah.  &  Aid.  281. 

7th.  It  is  requisite  to  mention  the  pecuniary 
consideration  actually  paid,  and  nothing  more. 
And  see  the  form  in  the  act. 

8th.  The  amount  of  the  annuity  or  rent 
charge,  must  be  set  out;  and,  as  the  example 


given  in  the  act  is  simply  100/.  a-year,  the 
statement  of  the  amount  is  the  only  thing  re- 
quired. 

It  should  be  remarked  also,  that  by  the  55 
G.  3.  c.  184,  "  the  memorial  to  be  registered 
or  enrolled,  pursuant  to  act  of  parliament,  of 
any  deed  or  instrument,  deeds  or  instruments, 
whereby  any  annuity  shall  be  granted  or  se- 
cured in  England,  shall  he  charged  with  a  dnty 
of  \l.  i  and  for  every  piece  of  vellum,  parch- 
ment or  paper,  upon  which  any  such  memorial 
shall  be  written,  after  the  first,  a  further  pro- 
gressive duty  of  1/." 

It  would  not  have  been  worth  while,  even 
thus  succinctly,  to  have  reviewed  the  present 
law  respecting' the  form  of  the  memorial,  if  it 
had  not  been  observed  by  every  one  acquainted 
with  the  subject,  that  more  mistakes  are  in 
the  habit  of  occurring  from  ignorance  or  in- 
attention in  tins  particular,  than  in  any  other 
part  of  an  annuity  transaction. 

It  may  be  useful,  in  conclusion,  to  take  a 
brief  review  of  the  cases  in  which  an  enrolment 
of  the  annuity  deed  is  required. 

It  will  be  recollected,  that  in  the  2d  section, 
the  annuity  mentioned,  is  one  "granted  for 
one  or  more  life  or  lives,  or  for  any  term  of 
years,  or  greater^  estate,  determinable  on  one 
or  more  life  or  lives."    Hence,  an  annuity  for 
a  definite  term  of  years,  in  tail,  or  in  fee,  need 
not  be  enrolled.    And  by  the  53  G.  3.  c.  141. 
§  10,  it  is  enacted,  "  that  this  act  shall  not  ex- 
tend to  Scotland  or  Ireland ;   nor  to  any  an- 
nuity or  rent  charge,  given  by  will  or  by  mar- 
riage settlement,  or  for  the  advancement  of  a 
child ;  nor  to  any  annuity  or  rent  charge  se- 
cured upon  freehold  or  copyhold,  or  customary 
lands  in  Great  Britain  or  Ireland,  or  in  anv  of 
his  Majesty's  possessions  beyond  the  seas,  of 
equal  or  greater  annual  value  than  the  said 
annuity,  over  and  above  any  other  annuity, 
and  the  interest  of  any  principal  sum  charged 
or  secured  thereon,  of  which  the  grantee  had 
notice  at  the  time  of  the  grant,  whereof  the 
grantor  is  seised  in  fee  simple  or  fee  tail  in 
possession,  or  the  fee  simple  whereof  in  pos- 
session the  grantor  is  enabled  to  charge  at  the 
time  of  the  grant,  or  secured  by  the  actual 
transfer  of  stock  in  any  of  the  public  funds, 
the  dividends  whereof  are  of  equal  or  greater 
annual  value  than  the  said  annuity ;   nor  to 
any  voluntary  annuity  or  rent  charge,  granted 
without  regard  to  pecuniary  consideration  or 
money's  worth j  nor  to  any  annuity  or  rent 
charge,  granted  by  any  body  corporate,  or 
under  any  authority  or  trust  created  by  act  of 
parliament."     Under  the  above  exemption, 
"  of  any  voluntary  annuity,  granted  without 
regard  to  pecuniary  consideration  or  money's 
worth,"  it  has  been  decided,  that  no  annuity 
need  be  enrolled,  for  the  sale  of  which,  the 
consideration  is  not  "  money,  notes,  a  bill  or 
bills,  or  goods,"  thus  enumerating  the  only 
tilings  which  are  considered  in  the  light  of 
money  or  money's  worth.     See  3  B.  &  Ad. 
602.  X.  A. 
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PRACTICAL  POINTS   OF   GENERAL 

INTEREST. 

No.  LX. 


A  KNOCK  OUT. 

Thb  following  case,  we  believe,  decides  a  new 
point. 

Slander.  The  declaration  stated  that  the 
defendant  spoke  of  the  plaintiff  the  following 
words :— M  You  are  a  common  thief,  and  I  can 
prove  you  one."  From  the  cross  examination 
of  the  plaintiff's  witnesses,  it  appeared  that 
certain  brokers  were  in  the  habit  of  agreeiug 
together  to  attend  sales  by  auction,  and  that 
one  of  them  only  should  bid  for  any  particular 
article,  and  that  after  the  sale  they  should  have 
a  meeting,  consisting  of  themselves  only,  at 
another  place,  to  put  up  to  sale  among  them- 
selves, at  a  fair  price,  the  goods  thai  each  had 
bought  at  the  auction,  and  that  the  difference 
tietween  the  price  which  the  goods  were  bought 
at  the  auction,  and  the  fair  price  at  this  private 
re-sale,  should  be  shared  among  them.  This 
proceeding  was  called  a  "  knock  out." 

Erie,  for  the  defendant — When  a  man  has 
to  dispose  of  his  goods  by  auction,  he  does  so  in 
the  fair  hope  that  he  shall  be  entitled,  through 
the  fair  and  open  competition  of  the  public, 
to  get  a  proper  value  for  them  :  but  this  rea- 
sonable expectation  is  to  be  frustrated  by  a 
gang  of  persons  such  as  have  been  described. 
One  only  is  to  bid  for  each  article,  which  must, 
therefore,  either  be  bought  in,or  knocked  down 
at  any  price,  however  inadequate,  and  after  the 
sale  the  parties  are  to  meet  together  to  share 
the  plunder,  as  the  goods  are  sold  afterwards 
at  a  fair  price  among  these  very.person* ,  who 
divide  the  surplus  product,  as  the  profits  of 
their  scheme.  I  would  say,  that  conduct  of 
this  sort  cannot  be  too  much  reprehended,  and 
that  it  amounts  to  a  conspiracy  to  defraud  the 
owner  of  the  goods. 

Gurney,  B.,  (in  summing  up). — Owners  of 
goods  have  a  right  to  expect  at  an  auction  that 
there  will  be  an  open  competition  from  the 
public ;  and  if  a  knot  of  men  go  to  an  auction 
upon  an  agreement  among  themselves  of  the 
kind  that  has  been  described,  they  are  guilty  of 
an  indictable  offence,  and  may  be  tried  for  a 
conspiracy.  His  Lordship  left  it  to  the  Jury  to 
say,  whether  the  defeudant,  by  the  words  he 
spoke,  meant  to  impute  felony  to  the  plaintiff. 

Verdict  for  the  defendant.  Levi  v.  Levi, 
6C.  &P.239. 


PARLIAMENTARY  RETURNS. 


A88IZE8  REMOVAL. 


The  following  is  the  substance  of  the  return 
of  the  number  of  Petitions  or  Memorials 
addressed  to  the   Privy  Council,   or  to  his 


Majesty's  Government,  within  the  last  twelve 
months,  praying  for  an  alteration  or  removal 
of  the  Assizes : 

Cornwall. 

Presented 
Bodmin      -  -  -    10th  Sept.  1833. 

Truro         -  -  -    19th  July,  1833. 

Western    Division    of   thelo^u  ?   "   moi 
County  of  Cornwall        -  J24lh  Jau'  l834- 
Penzance    ...    24th  Jan.  1834. 


Preston 
Preston 
Liverpool  - 


Lancaster. 

-  15th  Oct.  1833. 

-  28th  Aug.  1833. 

-  21st  Sept.  1833. 


Suffolk. 
^wll/-^^  ^l}*!*  Sept.  1833. 

Sussex. 
Horsham    -  .  -    16th  Oct.  1833. 

Wilts. 
The  County  -  -    17th  Jan.  1834. 

West  Riding  of  Yorkshire. 

Denby        *  -  -      3d  Oct.  1833. 

Ossett  with  Gawthorne      -      7th  Oct.  1833. 
Dewsbury  - 


Pinestone   - 

Huddersfield 

Aldmondbury 

Kirk-Burton 

Dalton 


The  County 

Swansea     - 


-  15th  Oct.  1833. 

-  7th  Nov.  1833. 
.  6th  Dec.  1833. 

-  9th  Dec.  1833. 

-  6th  Dec.  1833. 

-  &h  Dec.  1833. 


Glamorgan. 


6th  Feb.  1834. 
5th  Feb.  1834. 


The  parties  do  not  pray  to  be  heard,  but 
leave  the  matter  for  the  consideration  of  his 
Majesty  in  Council. 

These  matters  have  been  brought  under  the 
consideration  of  the  Lords  of  the  Council,  but 
as  yet  no  definitive  measures  have  been  taken. 


SUPERIOR  COURTS. 


ffrc&eoiicr  at  fftaut. 

ARREST    WITHOUT    REASONABLE    AND     PRO- 
BABLE  CAUSE. — DEFENDANT'S   C08T8. 

What  is  sufficient  to  entitle  a  defendant  to  his 
costs,  under  the  43  G.  3.  e.  46,  s.  3,  on 
account  of  an  arrest  for  more  than  th+ 
plaintiff  could  reasonably  and  probably  ex- 
pect to  recover. 

This  was  an  action  to  recover  a  sum  of 
33/.  8#.  9d.9  for  which  amount  the  defendant 
was  held  to  bail  When  the  time  of  trial  ap- 
proached, the  cause  was  referred  to  a  barrister, 
and  he  found  that  a  sum,  of  3/.  9s.  only  was 
due  from  the  defendant  to  the  plaintiff. 

On  this  state  of  facts,  the  defendant  applied 
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for  a  rule  nisi  to  obtain  his  costs,  under  the 
43  G.3.  c.  46.  §  3,  on  the  ground  of  the  plain- 
tiff having  held  the  defendant  to  bail  for  a 
larger  sum  than  that  which  he  had  recovered, 
without  reasouable  or  probable  cause. 

Per  Curiam  — None  of  the  affidavits  on  be- 
half of  the  plaintiff  shew  that  the  demand  of 
the  plaintiff  was  reduced  by  a  set-off.  It  is 
true  that  the  defendant  must  shew,  in  support 
of  his  application,  that  he  has  been  arrested 
without  reasonable  or  probable  cause.  He 
was  arrested  for  33/.  8*.  9d. :  he  ultimately  re- 
covered only  the  sum  of  3/.  9s.  That  is  suffi- 
cient to  throw  it  on  the  plaintiff  to  shew  how 
he  came  to  arrest  the  defendant  for  a  sum  so 
much  larger  than  that  to  which  he  entitled 
himself  in  the  result  of  the  proceeding.  This 
he  does  not  do.  He  gives  no  statement  of  his 
account,  or  of  the  items  of  his  claim.  As  he 
is  the  only  person  who  can  be  expected  to  give 
such  an  explanation,  and  he  not  having  done 
so,  he  must  be  taken  to  have  arrested  the  de- 
fendant without  reasonable  or  probable  cause. 

Rule  absolute. — Summers  v.  Grosvenor,  M 
T.  1833.    Excheq. 


DISCHARGING  DEFENDANT  OUT  OF  CUSTODY. 
— HOLDER  OF  BILL  OF  EXCHANGE. 

A  person  having  a  right  to  a  bill  of  exchange 
which  is  held  by  an  indorsee  oj  it  in  trust 
for  his  use,  may  still  ma  he  an  affidavit,  on 
which  a  defendant  may  be  held  to  bail. 

On  shewing  cause  against  a  rule  nisi  for  de- 
livering up  the,  bail  bond  to  be  cancelled,  and 
compelling  the  plaintiff  to  pay  the  costs  of  the 
application,  on  the  ground:  of  the  bill  of  ex- 
change on  which  the  defendant  had  been  ar- 
rested not  being  in  the  hands  of  the  plaintiff  at 
the  time  when  the  arrest  took  place. 

In  explanation  of  this  fact,  it  was  shewn  by 
the  plaintiff's  affidavit,  that  the  bill  in  question, 
of  which  the  defendant  was  the  acceptor,  had 
been  indorsed  to  him ;  that  being  indebted  to 
Messrs.  Poinder  &  Co.,  he  had  indorsed  it  to 
them.  When  it  became  due  it  was  not  paid  ; 
and  the  affidavit  of  debt  on  which  the  arrest 
whs  effected  was  made  by  the  plaintiff,  the  bill 
not  being  at  that  moment  in  his  hands.  But 
when  it  became  requisite  to  have  it  in  order  to 
enable  the  plaintiff  to  declare,  he  sent  for  it  to 
Messrs.  Poinder  &  Co.,  and  thev  immediately 
let  him  have  it.  They  were  therefore  only 
acting  as  trustees. 

In  support  of  the  rule  it  was  contended,  that 
as  Messrs.  Poinder  &  Co.  had  applied  to  the 
defendant  for  payment  of  the  bill,  he  was  in 
danger  of  being  doubly  sued  for  the  same  debt, 
and  which  he  was  at  all  times  ready  to  pay. 
.  Per  Curiam. — It  might  at  first  appear  that 
the  transaction  was  suspicious;  but  the  ex- 
planation now  given  is  perfectly  satisfactory, 
as  it  appears  that  Messrs.  Poinder  &  Co.  were 
only  holding  the  bill  as  trustees  of  the  plain- 
tiff, and  that  when  for  the  purposes  of  this 
action  it  became  necessary  that  the  plaintiff 
should  have  the  bill  in  his  possession,  it  was 
delivered  up  to  him.    The  present  rule  must 


therefore  be  discharged,  and  with  costs ;  for 
if  the  defendant  had  enquired,  he  might  have 
ascertained  the  fact,  ana  thus  removed  the  ne- 
cessity of  coming  to  the  Court. 

Rule  discharged,  with  costs. — Stone  v.  Butt, 
H.  T.  1834.    Excheq. 


PEREMPTORY  UNDERTAKING.  —  JUDGMENT 
AS  IN  CA8E  OF  A  NONSUIT. — ENTITLING 
AFFIDAVITS. 

How  an  affidavit  should  be  entitled  in  support 
of  a  motion,  in  two  causes  on  the  same 
ground. 

Arrest  of  the  plaintiff,  where  he  appears  in 
person,  will  entitle  him  to  set  aside  on  pay- 
ment of  costs  an  absolute  judgment  as  in 
case  of  a  nonsuit. 

In  this  case  the  plaintiff,  who  appeared  in 
person,  had  brought  two  actions  against  two 
defendants  named  Evans  and  Pitt.  Not  having 
proceeded  according  to  the  course  and  prac- 
tice of  the  Court,  judgment  as  in  case  of  a  non- 
suit was  obtained  against  him.  He  gave  a 
peremptory  undertaking,  but  not  proceeding 
to  trial  pursuant  to  it,  judgment  absolute  was 
obtained  against  him.  This  judgment  he  now 
moved  to  set  aside,  on  the  grouud  that  after 
attending  the  usual  days  in  Court,  he  was  ar- 
rested and  had  thus  been  unable  to  attend  at 
the  time  when  the  cause  was  called  on. 
The  affidavit  in  support  of  the  application  was 
entitled  in  the  two  causes. 

On  shewing  cause  against  this  rule,  it  was 
contended,  first,  that  there  ought  to  have  been 
an  es  parte  affidavit  entitled  in  each  action  ;  and 
secondly,  that  the  facts  now  disclosed  did  not 
operate  as  a  reason  for  setting  aside  the  judg- 
ment. 

Per  Curiam*— -We  think  the  affidavit  proper- 
ly entitled.  There  is  the  same  ground  for  the 
application  in  both.  As  to  the  second  point, 
we  think  that  as  the  plaintiff  intended  to  con- 
duct his  cause  in  person,  the  judgment  may  be 
set  aside  ;  but  that  must  be  on  payment  of  all 
costs  of  the  dav,  and  the  subsequent  costs  as 
the  Master  shall  direct. 

Rule  absolute- — Pitt  v.  Evans,  Pitt  v.  Jervis, 
M.  T.  1833,  Excheq. 


COGNOVIT. — FR180NBR.-^DURK8S.— 
ATTORNEY. 

If  a  defendant  has  reason  to  suppose  he  is  in 
custody,  a  cognovit  given  by  him  at  that 
time  will  be  bad,  if  an  attorney  is  not  pre* 
sent. 

In  this  case  a  rule  nisi  was  obtained  for  the 
purpose  of  setting  aside  a  cttgnovit,  judgment 
thereon  signed,  and  all  subsequent  proceedings 
had,  on  the  ground  that  at  the  time  the 
cognovit  had  been  given  he  was  under  duress, 
and  had  not  the  benefit  of  an  attorney's  pre* 
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sence.  It  was  sworn  that  the  defendant  had 
been  told  that  a  capias  had  been  issued  and 
produced,  and  that  he  had  been  told  that  the 
writ  would  be  executed,  unless  the  matter  was 
settled.  Some  one  present  also  said,  that  "  the 
defendant  must  go  with  him;"  that  a  paper, 
partly  written  and  partly  printed,  was  laid  on 
the  table,  which  he  believed  to  be  a  warrant. 

On  shewing  cause  against  the  rule,  it  was 
sworn  that  no  arrest  had  been  effected,  nor  had 
any  warrant  been  made  out  on  their  suit. 

Per  Curiam. — It  appears  from  the  facts,  as 
stated  in  the  affidavits,  that  the  defendant  may 
reasonably  have  thought  that  he  was  under 
duress ;  as  no  attorney  therefore  was  present, 
we  think  that  the  present  rule  must  be  made 
absolute. 

Rule  absolute.— Turner  v.  Shaw,  M.  T., 
1833,  Excheq. 


INTERPLEADER  ACT.— SHERIFF. — LAND- 
LORD.— C08T8. 

The  sheriff  must  pay  the  costs  of  a  security 
given  for  his  benefit,  under  an  order  of 
Court,  pursuant  to  the  Interpleader  Act. 

The  sheriff  in  this  case  applied  for  relief 
under  the  Interpleader  Act,  the  1  and  2  W. 
4,  c.  58,  s.  6.  The  Court  ordered  him  to  pay 
over  a  certain  amount  of  rent  to  the  landlord, 
on  security  being  given  by  him. 

The  Court  held  that  the  sheriff  ought  to 
pay  the  costs  of  giving  that  seeurity,  as  it  had 
been  given  in  consequence  of  the  sheriff  ob- 
taining a  favor. 

Rule  accordingly. — Clarke  v.  Lord,  M.  T- 
1833.  Excheq. 


UNIFORMITY  OF  PROCESS  ACT.— OFFICER    OF 

CHANCERY. 

An  officer  of  the  Court  of  Chancery,  being 
sued  in  the  Exchequer  for  a  debt,  pleaded 
his  privilege  in  abatement :  the  plaintiff 
having  signed  judgment  as  for  want  of  a 
plea,  on  the  ground  that  since  the  Unifor- 
mity of  Process  Act  the  privilege  of  the 
defendants  was  taken  away,  and  a  Judge 
having  set  aside  the  judgment,  the  Court 
would  not  set  aside  the  Judge9 s  order. 

On  moving  for  a  rule  to  shew  cause  why  an 
order  of  Vaughan,  B.,  should  not  be  rescinded 
and  proceedings  stayed  : — It  appeared  that  the 
defendant,  being  sued  by  common  process  for 
a  debt  of  1267.,  for  goods  sold  and  delivered, 
pleaded  in  abatement  that  he  was  an  officer  of 
the  Court  of  Chancery,  and  ought  to  be  sued 
there,  and  made  an  affidavit  of  his  privilege, 
and  that  he  ought  to  be  sued  by  process  out  of 
the  Petty  Bag  Office  :  the  plaintiff  thereupon 
signed  judgment.  A  summons  to  set  aside  that 
judgment  naving  been  taken  out,  it  was  con- 
tended before  yaughnn,  B.,  that  the  Uniformity 
of  Process  Act,  1  and  2  W.  4,  c.  39,  had  ousted 
all  defendants  of  their  privileges  as  to  the  place 
of  suing,  and  that  the  plaintiff  was  therefore 
justified  in  signing  judgment.  But  the  learned 
Baron  made  an  order  for  setting  aside  the 
judgment,  upon  the  supposition,  as  it  was  said, 
that  the  Court  of  Chancery  was  not  ousted  of 
its  privileges;  but  wished  the  point  to  be  men- 
tioned to  the  full  Court.  Bail  now  renewed 
the  objection  so  made,  and  the  objection  to 
the  title  of  the  affidavit  in  support  of  the  plea, 
that  in  stating  the  testator's  name  "Henry" 
was  put  instead  of  "Harry,"  and  cited  Poole  v. 
Pembrey.  * 

The  Court  however  only  granted  a  rule  nisi 
upon  the  defect  in  the  affidavit. 

Creed  and  others,  executors,  ▼.  Coles. — M.  T. 
1833,  Excheq. 

» 1  DowL  Prac.  Cas.  693. 


ATTORNEY.*— ANSWERING    MATTERS  IN  AFFI- 
DAVIT.— LAST  DAY   OF    TERM 

When  an  application  against  an  attorney,  re- 
quiring him  to  answer  the  matter  in  the 
affidavit,  ought  to  be  made. 

This  was  an  application  against  an  attorney,, 
requiring  him  to  answer  the  matter  of  the 
affidavits,  but  was  not  made  until  four  days 
before  the  end  of  the  term . 

Per  Curiam.— -It  is  too  late  to  make  such  an 
application  this  term,  as  cause  cannot  be  shewn 
on  the  last  day  of  the  teem.  The  motion 
must  be  deferred  until  the  first  day  of  the  next 
term. 

Rule  refused.— £*  parte  Nokes,  M.T.  1834. 
Excheq. 


JUDGMENT  A8   IK   CASE   OF  A    NONSUIT. 

Where  it  is  too  early  to  move  for  judgment  as 
in  case  of  a  nonsuit. 

On  moving  for  judgment  as  in  case  of  a  non- 
suit, it  appeared  that  the  venue  was  in  London, 
and  that  issue  was  joined  in  Trinity  Term  last, 
and  notice  of  trial  given  for  the  second  sitting 
in  Michaelmas  Term.  This  notice  was  counter- 
manded in  due  time,  and  time  still  remained 
in  the  term,  for  the  plaintiff  to  give  notice  for 
the  sittings  after  term. 

Bay  ley,  B,,  thought  the  application  for  judg- 
ment as  in  case  of  a  nonsuit  was  premature. 

Ride  refused.— Marshal  v.  Forster,  M.  T. 
1833.  Excheq. 


PRIVILEGE   FROM  ARREST.— -WITNESS. --- 

8UITOR. 

To  what  jurisdiction  a  plaintiff  should  applj 
for  relief,  when  arrested  during  his  atten- 
dance on  his  own  cause. 

In  this  case,  a  plaintiff,  who  was  in  attend- 
ance in  this  Court  in  expectation  of  his  cause 
coming  on,  was  arrested  on  process  issuing 
from  the  King's  Bench.  He  applied  in  person 
for  relief  from  this  Court. 

Per  Curiam. — The  Court  of  Niti  Prius 
may  protect  its  suitors,  for  that  is  part  of  its 
privilege,-  and  therefore,  as  the  arrest  here 
was  a  breach  of  that  privilege,  the  defendant 
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should  have  applied  to  the  Judge  presiding. 
He  might,  if  he  had  thought  proper,  have  ap- 
plied to  the  Court  of  King's  Bench,  out  of 
.which  the  process  issued. 

Rule  refused.— Pitt  v.  Evans,  M.  T.  1833 
Excheq. 

STATING  PROCEEDINGS. — MERITS. 

.  The  Court  will  not  try  the  merit*  of  a  cause 
on  affidavit,  although  it  is  clear  that  the 
plaintiff  cannot  recover. 

In  this  case  the  plaintiff  owed  the  defendant 
1(1/.,  of  which  the  latter  could  not  obtain  pay- 
ment. The  defendant  finding  this  to  be  the 
case,  took  coals  of  him  to  the  amount  of  21. 
]Q#.  The  defendant  afterwards  summon- 
ed the  plaintiff  for  the  residue  of  the  10/. 
owing  to  him,  to  a  Local  Court.  On  hear- 
ing the  case,  the  commissioners  were  of  opin- 
ion that  the  plaintiff  owed  the  defendant  a 
sum  of  1/.  19#.  11$/.  The  action  now  pro- 
ceeding, was  commenced  for  the  2/  10*., 
which  had  formed  the  set-off  in  the  proceeding 
before  the  commissioners. 

Per  Curiam. — The  Court  would  willingly 
interfere  in  such  a  case  as  the  present,,  if  it 
had  the  power.    It  has  not  such  power." 

Rule  refused.— Smith  v.  Curtis,  M.T.1833. 
Excheq. 
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CONSIDERATION  OF  REPORT. 


Illegal  Securities. 


Mr.  Rolfe. 


CHANGES  IK  THE  LAW. 

It  is  rumoured  very  confidently,  that  Mr. 
Justice  James  Parke  will  exchange  his  seat 
on  the  Bench  of  the  Court  of  King's  Bench 
for  one  in  the  Exchequer;  and  that  Mr. 
Baron  Gurney,  or  Mr.  Baron  Williams,  wiH 
go  to  the  King's  Bench.  It  was  arranged, 
we  understand,  at  the  time  of  some  of  the 
recent  appointments,  that  a  change  in  these 
Courts  should  take  place  when  deemed 
requisite;  but  this,  we  think,  was  subse- 
quently to  the  elevation  of  Mr.  Justice 
James  Parke.  However,  if  his  Lordship 
concurs  in  the  translation,  we  have,  at 
course,  nothing  further  to  say. 
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REPAIR  AND   RESTORATION  OP  WESTMINSTER 

HALL. 

Mr.  S.  Rice  proposed,  on  Monday  last, 
an  estimate  for  the  repair  of  Westminster 
Hall.  It  was  intended  that  the  Hall  should 
be  completely  repaired,  and,  amongst  other 
things,  that  the  ancient  flooring  should  be 
restored  '  Some  years  ago  the  floor  of  the 
Hall  had  been  raised  two  feet,  with  the 
view  of  obviating  the  danger  arising  from 
floods,  but  it  was  found  that  the  alteration 
had  not  the  desired  effect,  whilst,  on  the 
other  hand,  it  destroyed  the  proportions  of 
the  building.  It  was  calculated  that  the 
repairs  would  be  completed  in  two  years. 
He  concluded  by  moving  that  the  sum  of 
17,000/.  should  be  granted  for  the  repair 
and  restoration  of  the  Hall. 

It  was  observed  in  the  course  of  the  dis- 
cussion, that  it  had  long  been  a  disgrace  to 
this  country,  that  the  finest  room  in  Europe 
should  be  kept  in  a  condition  no  better  than 
an  old  barn. 

Mr.  Jervis  hoped  (in  which  hope  we  beg 
to  concur)  that  whilst  the  alterations  were 
in  progress,  some  attempt  would  be  made 
to  render  the  Courts  of  Law  more  com- 
modious. 

The  vote  was  agreed  to. 


TRB  NEW  RT7LB8  ON  PLEADING. 

The  Lord  Chief  Justice  of  the  King's 
Bench  stated,  on  the  first  day  of  term,  that 
the  New  Rules  agreed  to  and  promulgated 
by  the  Judges  had  received  the  approbation 
of  Parliament,  and  they  would  therefore 
come  into  operation  immediately. 

ADMINISTRATION  OF  JUSTICE  IN  CHANCERY. 

The  notice  of  motion  of  Mr.  Lynch  for  a 
Special  Committee  on  the  Administration  of 
Justice  in  the  Court  of  Chancery,  has  been 
renewed. 


EQUALIZATION  OF  COMMON  LAW  BUSINESS. 

.  According  to  an  intimation  in  the  Lord 
Chancellor's  speech  on  Tuesday  evening,  it 
is  in  contemplation  to  endeavour  to  equalize 
the  business  of  the  Common  Law  Courts,  by 
throwing  open  to  all  Counsel  the  Court  of 
Common  Pleas  in  Banco,  in  the  same  man- 
ner as  has  been  done  at  Nisi  Prius. 


laid  that,  for  offences  committed  in  any  one 
of  the  counties  included  in  the  Bill,  viz. 
Middlesex,  Surrey,  Kent,  and  Essex,  it 
might  embrace  each,  making  as  it  were  a 
new  county. 


TITHES. 

The  propositions  before  Parliament  are, 
that  all  tithes  in  England  and  Wales  shall 
cease  and  determine  from  a  time  to  be  fixed 
in  the  Act. 

That  land  liable  to  tithe  shall  pay  an 
average  rate. 

That  tithe  may  be  redeemed  for  twenty- 
five  years  purchase. 


ENGLISH  AND  IRISH  JUDGMENTS. 

This  Bill  has  been  amended  by  the 
Committee  in  the  following  particulars : 

In  the  2d  clause,  power  is  given  in  vaca- 
tion to  a  Judge  at  chambers  to  order  the 
transcripts  or  memorials  of  judgments  to  be 
entered  on  the  roll,  for  the  purposes  of  the 
Act. 

In  the  3d  clause,  as  to  the  operation  of 
enrolments,  it  is  provided,  that  judgments 
may  be  assigned  as  if  the  same  had  been 
original  judgments,  according  to  the  9  Geo. 
2  (1),  "  for  the  more  effectual  assigning  of 
Judgments  and  the  more  speedy  recovery  of 
Rents  by  Distress;"  provided  that  no  as- 
signment shall  have  any  force  until  entered 
on  the  roll,  and  a  certificate  indorsed  on  the 
assignment. 

It  is  also  provided,  that  when  either  of 
the  judgments  shall  be  satisfied  upon  the 
roll,  a  certificate  shall  be  granted,  and  the 
same  is  to  be  produced  to  the  officer  of  the 
other  Court  to  enter  a  like  satisfaction. 

In  the  6th  clause,  provision  is  made  for 
swearing  affidavits  of  the  execution  of  such 
assignments  of  judgments  before  a  Judge 
or  Commissioner. 


NEW  METROPOLITAN  CRIMINAL  COURT. 

.    An  amendment  has  been  made  in  this 
Bill,  for  the  purpose  of  having  the  venue  so 


LOCAL  COURTS. —  IMPRISONMENT  FOR  DEBT, 

According  to  the  Parliamentary  Reports, 
it  was  stated  in  the  House  of  Commons  on 
Wednesday  night,  by  Lord  John  Russell, 
that  it  was  the  fixed  determination  of  Go- 
vernment to  carry  through,  during  the  pre- 
sent Session,  the  Local  Court  Bill,  and  the 
Bill  relative  to  Imprisonment  for  Debt. 
"  Carrying  through"  means,  we  presume, 
to  take  the  opinion  of  the  House  on  these 
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subjects,  and,  if  necessary,  to  go  to  a  divi- 
sion upon  them;  but  not  that  the  Minis- 
ters will  resign  if  the  House  should  not 
Agree  to  carry  them  through. 


ANSWERS  TO  QUERIES. 


Caramon  fljtfn. 

DESCENT.   P.    128. 

I  submit  to  H.  S.  C.  that  the  only  point  is, 
whether  his  question  is  to  be  construed  as 
affected  by  the  recent  Inheritance  Act,  or  not ; 
as  the  law,  however  distinct,  appears  equally 
clear  in  both  cases.  Now  here  the  descent 
will  not  take  place  till  B.  '  s  death ;  and  I  need 
scarcely  remind  your  correspondent  that  the 
words  "  to  C.  her  heirs  and  assigns,"  do  not 
create  an  estate  by  purchase  in  her  children, 
but  are  merely  words  of  limitation;  consequently 
this  case  is  not  within  the  exceptions  intro- 
duced in  4  W.  4.  c.  106,  6§  11  and  12.  The 
husband  of  C.  therefore  will,  on  /?.'s  death,  be 
seised  in  fee  as  heir  at  law  to  his  son  of  the 
freehold  and  copyhold  estates;  See  §§  1,6, 
and  7  of  that  statute.  Manccniensis. 


lain  of  property  anb*  Canfcpancing. 

DEED   8TAMP8. 

In  an  assignment  of  a  life  policy  in  trust  to 
secure  a  debt,  is  contained  a  covenant  by  a 
third  party  for  the  payment  of  the  interest  and 
the  premiums  on  the  policy,  and  there  is  a  trust 
declared  to  secure  to  him  the  re-payment  of 
whatever  he  may  be  called  upon  to  pay  under 
this  covenant.  Does  the  insertion  of  this  trust 
make  it  necessary  that  a  separate  ad  valorem 
stamp  in  respect  of  the  sum  so  secured  to  him, 
should  be  added  to  the  deed? 

R.  C.  B. 


THE  EDITOR'S  LETTER  BOX. 


Earn  si  gttaniegtf. 

ARTICLED  CLERK.   P.  479. 

fn  answer  to  "A  Subscriber,"  I  cannot 
think  that  A.  's  service  in  the  manner  proposed 
would  be  considered  a  bona  fide  service,  as  un- 
der such  circumstances,  his  not  being  under  the 
immediate  control  of  his  master,  the  requisite 
affidavit  of  actual  service  could  not  safely  or 
conscientiously  be  made.  22  G.  2.  c.  46,  §§ 
8  and  10.  Mancuniensis. 


QUERIES. 


€amman  Earn. 

UNNEGOTIABLB  PI10MI880RT  NOTE* 

A  note  is  drawn  by  A.  B.t  without  the  words 
"  or  order,*'  payable  to  C.  />.,  who  indorses  it 
to  E.  F.,  who  indorses  it  to  G.  //.,  who  indor- 
ses it  to  J.  K.y  who  pays  it  into  his  banker's 
in  London,  and  it  is  afterwards  returned  to 
him  dishonoured ;  he  now  for  the  first  time 
considers  it  a  note  not  negotiable \  and  (without 
giving  notice  of  the  dishonor  to  the  drawer), 
threatens  proceedings  against  G.  H,  who  in- 
dorsed it  to  him.  If  G.  H.  pays  the  amount, 
has  he  a  remedy  over  against  E.  F.  from  whom 
ht  received  it  ?  E.  G. 


The  Common  Law  Practice,  to  be  published 
for  the  proprietors  of  this  work,  is  now  nearly 
ready. 

The  New  Rules  on  Pleading,  of  Hilary  Term 
last,  with  Notes  explaining  the  objects  and  effect 
of  the  alterations,  has  just  been  published.  These 
Rules  and  Notes  will  form  an  Appendix  to  the 
Practice,  and  an  additional  number  has  been 
printed  separately  of  the  Rules  and  Notes,  for  the 
use  of  those  who  do  not  require  the  Practice ; 
price  2s. 

The  objection  made  by  a  correspondent  to 
the  insertion  of  "  New  Bills  in  Parliament," 
and  the  statutes  relating  to  the  Law,  is  the  only 
one  we  have  received  on  those  subjects  since 
the  commencement  of  the  work,  three  years 
and  a  half  ago.    The  earliest  information  of 
intended  changes  in  the  law  and  practive,  and 
the    full   details  and  explanations   of  those 
changes  when  effected,  have  always  been  deem- 
ed some  of  the  most  valuable  parts  of  our  plan. 
The  evil  complained  of  will  cease  when  the  Lords 
and  Commons  discourage  the  prolific  authors 
of  Law  Reform .    What  does  our  correspondent 
mean  by  requiring  "  an  account  of  New  Law 
Periodicals  r* 
The  suggestion  of  P.  B.  shall  be  attended  to. 
We  thank  W.  S.  for  pointing  out  the  source 
of  information  he  refers  to,  and  we  will  see 
whether  we  can  make  it  available  without  being 
personal. 

The  communications  of  C. ;  "A  Country 
Solicitor ;"  J.  D. ;  and  Legalis,  are  under 
consideration. 

The  Queries  and  Answers  of  A.  O.  H. ;  *•  A 
Constant  Reader ;"  J.  V.  W.;  R  O. ;  B.  H. ; 
R.  S.  T. ;  and  T.  W.  H.,  have  been  received. 

The  subject  of  the  letter  of  T.  W.  H.  we 
hope  to  notice  next  week. 

Affidavits  verifying  the  certificates  of  the  ac- 
knowledgments of  deeds  by  married  women, 
must  be  written  on  parchment,  and  all  the 
deponents  must  be  attorneys  or  solicitors. 
Many  certificates  have  been  rejected  on  these 
grounds. 

We  shall  be  able  in  our  next  Number  to  give 
a  full  report  of  the  valuable  Lecture  delivered 
on  Wednesday  last  at  the  Incorporated  Law 
Society,  by  Mr.  Stacey  Grimaldi,  on  the  Public 
Records  of  England. 
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Quod  magis  ad  Not 


Pfcrtinet,  et  nescire  malum  est,  agitamus. 


Hobat. 


THE  COMMUTATION  OF  TITHES 

PROJECT. 


Ik  alluding,  a  short  time  since*,  to  the  state 
of  Church  Reform,  we  said,  that  when  the 
Government  project  on  the  subject  was 
broached,  we  should  venture  to  pass  an  opi- 
nion on  it.  The  only  measure  as  yet  before 
the  legislature,   which  has  been  brought 
in  deliberately,  is  the  new  Tithes  project. 
The  hasty  Bill  relating  to  Dissenters'  Mar- 
riages, will  not,  we  are  given  to  Understand, 
be  persisted  in,  having  found  favour  with  no 
party ;  but  we  suppose  that  the  Bill  having 
for  its  object  the  Commutation  of  Tithes, 
will  probably  become  the  law  of  the  land. 
Its  objects,  we  believe,  are  briefly  as  fol- 
lows : — All  the  land  in  the  country  subject 
to  tithes  is  to  be  valued  by  separate  valu- 
ations in  each  county.     Arable  m  to  be 
distinguished  from  pasture  land.    The  rent 
is  to  be  taken  as  a  criterion  of  the  value, 
whenever  peculiar  circumstances  do  not  ren- 
der it  evidently  an  unfair  one.    The  tithe 
actually  paid,  whether  by  arable  or  non- 
arable  land,  n  also  to  be  valued  on  an  ave- 
rage of  the  last  five  years.    Hie  sums  thus 
ascertained  are  to  be  laid  before  the  Magis- 
trates at  Quarter  Sessions,  who  are  to  de- 
termine the  proportion  which  the  tithe  bears 
to  the  rent ;  and  this  proportion  is  to  be 
made  fixed  and  invariable.    The  operation 
of  valuing  the  land  is  to  be  repeated  every 
seven  years ;  but  whatever  rent  it  may  pay, 
,  the  proportion  of  the  tithe  to  the  rent  is  not 


*  See  ante,  p.  308. 
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to  vary,  though  the  amount  of  the  tithe  will 
depend  upon  the  amount  of  the  rent.    The 
tithe  is  to  be  paid  by  the  owner,  not  the 
occupier,  of  the  land,  and  the  former  is  to 
have  the  liberty  of  redeeming  the  tithe  by  a 
payment  equal  to  a  twenty-five  years'  pur- 
chase on  the  actual  value;    he  may  also 
make  it  a  permanent  rent-charge  or  mort- 
gage, bearing  interest  at  four  per  cent.,  re- 
deemable at  option,  but  not  liable  to  be 
foreclosed.    When  the  money  so  paid  be- 
longs to  the  clergy,  and  not  to  laymen,  it 
is  to  be  invested  by  a  commission,  which  is 
to  sit  in  each  county — and  to  consist  of  the 
Bishop  of  the  diocese,  with  such  assistants 
as  he  may  select— in  land  or  other  securi- 
ties, fox  the  benefit  of  the  incumbent  to 
whom  the  ti&ee  were  paid  before.    When 
the  money  ib  invested  in  land,  the  incum- 
bent is  to  have  the  power  of  granting  a  lease 
of  it  for  twenty-five  years,  but  not  to  be 
allowed  to  receive  fines  on  renewal.     In 
the  case  of  hop-land,  an  additional  sum  per 
acre  will  be  charged  over  that  which  other 
arable  land  is  liable  to.     Moduses  are  to  be 
set  apart,  and  not  included  in  the  general 
valuation.    Where  there  is  any  doubt  as  to 
the  ownership  of  the  tithe,  the  sums  paid 
in  lieu  of  it  are  to  go  into  the  Exchequer, 
to  be  drawn  thence  by  the  party  who  shall 
be  adjudged  the  legal  owner. 

We  have  always  been  favorable  to  the 
principle  of  this  measure ;  and  it  must  be 
admitted  that  the  details  are  attended  with 
great  difficulty.  On  the  whole,  we  think 
well  of  the  plan. 


2L 
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THE  METROPOLITAN  OFFENCES 

BILL.  ' 


This  bill,  of  which. we  gave  a  full  analysis 
in  our  last  Number,  is  intended  to  enlarge 
the  present  jurisdiction  of  the  Old  Bailey ; 
and  it  so  fully  follows  up  a  principle  which 
we  have  always  advocated,  we  mean  the 
superiority  of  the  central  to  the  local  admi- 
nistration of  justice,  that  it  is  entitled  to 
our  support.     At  the  same  time,  we  are 
not  insensible  to  the  partial  hardship  which 
it  will  inflict.     Its  effect  will  be  necessarily 
'  to  withdraw  a  great  portion  of  business  from 
the  Sessions  now  established  in  the  counties 
of  Surrey,  Essex,  Kent,  and   Middlesex; 
and  we  cannot  but  sympathise  with  the 
members  of  the  profession  whom  it  will 
thus  affect.     We  cannot  but  see  that  the 
fair  and  honorable  prospects  of  many  men 
who  have  devoted  a  considerable  portion  of 
their  lives  to  obtain  the  lead  in  these  courts, 
must  be  materially  lessened ;  and,  although 
we  do  not  see  that  they  can  be  indemnified 
for  the  injury  done  them,  yet  we  must  re- 
member, that  on  every  change  which  affects 
the  sinecurist  or  the  holder  of  offices  re- 
quiring frequently    little    labor,   the  first 
word  on  the  lips  of  the  proposers  of  the 
measure  is,  compensation.      We  are  not 
going  to  contend  that  the  working  branches 
of  the  profession  can  enforce  a  claim  of  this 
kind  on  being  deprived  of  their  hard-earned 
emoluments,  by  the  changes  in  the  law, 
effected  by  the  legislature,  but  we  do  boldly 
declare,  that  if  their  interests  are  sacrificed 
on  every  occasion   without  hesitation  or 
scruple,  the  same  justice  should  be  meted 
out  to  the  holders  of  offices  in  which  trifling 
services,  or  no  services  at  all,  are  required. 

By  this  bill,  tine  Justices  of  the  Sessions 
are  not  to  try  any  offences  for  which  .the 
offender  may,  if  convicted,  be  liable  to  a 
greater  punishment  than  transportation  for 
seven  years ;  and  all  offences  of  a  higher 
nature,  will  be  tried  at  the  Old  Bailey. 
The  King  is  authorized  to  issue  commissions 
of  oyer  and  terminer  and  gaol  delivery,  for 
this  purpose,  from  time  to  time,  and  the 
Judges  will  hold  a  Monthly  Sitting,  and  all 
necessary  powers  are  given  to  them,  the 
sheriffs,  and  other  officers,  for  effecting  the 
purposes  of  the  measure. 

This  is  the  simple  object  of  the  bill ;  and, 
as  we  have  already  said,  we  think  it  is  en- 
titled to  support;  and  one  of  its  advan- 
tages probably  will  be,  that  as  it  will  draw 
a  greater  quantity  of  business  to  one  .great 
Criminal  Court,  and  as  the  field  will  be 


greater,  it  will  tend  to  raise  the  character 
of  that  part  of  the  profession  which  prac- 
tises in  it,  which  has,  perhaps,  been  gene- 
rally hitherto  undervalued. 
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AMENDMENT  AND    BETTER    ADMINISTRATION 
or    POOR   LAWS. 

Commissioners. 

1.  His  Majesty,  by  warrant  under  the  Royal 
Sign  Manual,  to  appoint  three  fit  persons  to 
be  Commissioners  to  carry  this  act.  and  the 
powers  and  authorities  hereinafter  contained, 
into  execution ;  and  also  from  time  to  time,  at 
pleasure,  to  remove  any  of  the  Commissioners 
for  the  time  being,  and  upon  every  or  any  va- 
cancy in  the  said  number  of  Commissioners, 
either  by  removal  or  bv  death  or  otherwise, 
to  appoint  some  other  nt  person  to  the  said 
office ;  and  until  such  appointment  it  shall  be 
lawful  for  the  surviving  or  continuing  Com- 
missionere  or  Commissioner  to  act  as  if  no  such 
vacancy  had  occurred. 

2.  The  said  Commissioners  shall  be  styled 
"  The  Poor  Law  Commissioners  for  Eng- 
land and  Wales,"  and  (he  said  Commis- 
sioners, or  any  turo  of  them,  may  sit,  from  time 
to  time  as  they  deem  expedient,  as  a  Board  of 
Commissioners  for  carrying  this  act  into  exe- 
cution ;  and  the  said  Commissioners  shall  re- 
spectively have  all  the  protection  and  indemnity 
to  which  the  Judges  of  a  superior  Court  of 
Record  are  by  law  entitled,  and  shall  be  and 
are  hereby  empowered,  by  summons  under 
their  hands  ana  seals,  to  require  the  attend- 
ance of  all  parties  and  witnesses,  and  such 
other  persons  as  they  may  think  fit  to  call  be- 
fore tnem  upon  any  question  or  matter  con- 
nected with  or  relating  to  the  administration 
of  the  laws  for  the  relief  of  the  poor,  and  also  to 
make  any  inquiries  and  require  any  answer  or 
returns  as  to  any  such  question  or  matter,  and 
also  to  administej^aaths,  and  examine  all  such 
parties,  witnesses  and  other  persons  upon  oath, 
and  to  require  and  enforce  the  production  upon 
oath  of  books,  deeds,  papers,  accounts  and 
writings,  or  copies  thereof  respectively,  in  any- 
wise relating  to  any  such  question  or  matter, 
as  the  said  Commissioners  may  deem  proper ; 
or  in  lieu  of  requiring  such  oath  as  aforesaid, 
the  said  Commissioners  may,  if  the?  think  fit, 
require  any  such  party,  witness  or  other  person, 
to  make  and  subscribe  a  declaration  of  the 
truth  of  the  matters  respecting  which  he  shall 
have  been  or  shall  be  so  examined ;  and  the 
said  Commissioners  shall  also  have  power,  by 
warrant  under  their  hands  and  seal,  of  com* 
mitting  all  persons  guilty  of  any  contempt  of 
the  said  Commissioners  sitting  as  a  board,  for 
any  period  not  exceeding  one  calendar  month, 
to  the  King's  Bench  Prison,  or  to  the  common 
gaol  or  House  of  Correction  of  any  countv  or 
place  in  which  such  offenders  shall  be?  Pro- 
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vided,  that  nothing  herein  contained  shall  ex- 
tend or  be  deemed  to  extend  to  authorize  or 
empower  the  said  Commissioners  to  act  as  a 
Court  of  Record,  or  to  require  the  production 
of  the  title,  or  of  any  deeds,  papers  or  writings 
•relating  to  the  title,  of  any  lands,  tenements  or 
hereditaments,  not  being  the  property  of  any 
parish  or  union. 

3.  The  said  Commissioners  shall  cause  to  be 
made  a  seal  of  the  said  board,  and  shall  cause 
to  be  sealed  or  stamped  therewith  all  rules, 
orders  and  regulations,  made  by  the  said  Com- 
missionera  in  pursuance  of  this  act;  and  all 
such  rules,  orders  and  regulations,  or  copies 
thereof,  purporting  to  be  sealed  or  stamped 
with  the  seal  of  the  said  board,  shall  be  re- 
ceived as  evidence  of  the  same  respectively, 
without  any  further  proof  thereof;  and  no  such 
rule,  order  or  regulation,  or  copy  thereof,  shall 
be  valid  or  have  any  force  or  effect,  unless  the 
same  shall  be  so  sealed  or  stamped  as  afore- 
said. 

4.  The  said  Commissioners  shall  once  in  every 
year,  at  such  time  and  in  such  form  as  any  one 
of  his  Majesty's  principal  Secretaries  of  State 
shall  direct,  submit  to  the  principal  Secretary 
of  State  requiring  the  same,  a  general  report 
of  their  proceedings;  and  every  such  report 
shall  be  laid  before  both  Houses  of  Parliament 
within  mix  weeks  after  the  receipt  of  the  same 
by  such  principal  Secretary  of  State  if  Parlia- 
ment be  then,  sitting,  or  it  Parliament  be  not 
sitting  then  within  *'u*  weeks  after  the  next 
meeting  thereof. 

5.  The  said  Commissioners  shall  from  time 
to  time,  at  such  tiroes  and  in  such  form  as  any 
one  of  his  Majesty's  principal  Secretaries  of 
State  shall  direct,  give  to  the  principal  Secre- 
tary of  State  requiring  the  same  such  inform- 
ation respecting  their  proceedings  or  any  part 
thereof  as  the  said  principal  Secretary  of  State 
shall  require. 

6.  The  said  Commissioners  shall  and  they  are 
hereby  empowered  from  time  to  time  to  ap- 
point such  persons  as  they  may  think  fit  to  be 
Assistant  Commissioners  for  carrying  this  act 
into  execution,  at  such  places  ana  in  such 
manner  as  the  said  Commissioners  may  direct, 
and  to  remove  such  Assistant  Commissioners/ 
or  any  of  them,  at  their  discretion ;  and  on 
every  or  any.  vacancy  in  the  said  office  of  As- 
sistant Commissioner,  by  removal,  or  by  death 
or  otherwise,  to  appoint,  if  they  see  fit,  some 
other  person  to  the  said  office :  Provided,  that 
it  shall  not  be  lawful  for  the  said  Commissioners 
to  appoint  more  than  nine  such  Assistant  Com- 
missioners to  act  at  any  one  time,  unless  the 
Lord  High  Treasurer,  or  the  Commissioners 
of  his  Majesty's  Treasury  for  the  time  being, 
or  any  three  or  more  of  them,  shall  consent  to 
the  appointment  of  a  greater  number. 

7.  Commissioners  to  appoint  a  Secretary, 
Assistant  Secretary,  Clerk,  and  other  officers. 

8.  Commissioners  and  Assistant  Commis- 
sioners to  take  oath.  Notification  of  appoint- 
ment to  be  sent  to  clerks  of  the  peace. 

a  9.  It  shall  be  lawful  for  the  said  Commis- 
sioners to  delegate  to  their  Assistant  Commis- 
sioners, or  to  any  of  them,  such  of  the  powers 


and  authorities  hereby  given  to  the  said  Commis- 
sioners (except  the  powers  to  make  general  rules 
or  bye  laws,  or  to  commit  for  contempt,)  as  the 
said  Commissioners  shall  think  fit;  and  the 
powers  and*  authorities  so  delegated,  and  the 
delegation  thereof,  shall  be  notified  in  such 
manner,  and  such  powers  and  authorities  shall 
be  exercised  at  such  places,  -for  such  periods, 
and  under  such  circumstances,  and  subject  to 
such  regulations  as  the  said  Commissioners 
shall  direct;  and  the  said  Commissioners  may 
at  any  time  revoke,  recall,  alter  or  vary  all  or 
any  of  the  powers  and  authorities  which  shall 
be  so  delegated  as  aforesaid,  and,  notwith- 
standing the  delegation  thereof,  may  act  as  if 
.no  such  delegation  had  been  made ;  and  the  said 
Assistant  Commissioners  may  and  are  hereby 
empowered  to  summon  before  them  such  per- 
sons as  thev  may  think  necessary  for  the  pur- 
pose of  being  examined  'upon  oath  upon  any 
question  or  matter  relating  to  the  Poor  or  their 
Relief,  or  for  the  purpose  of  producing  and 
verifying  upon  oath  any  books,  deeds,  papers, 
accounts  and  writings,  or  copies  of  the  same, 
in  anywise  relating  to  such  question  or  matter, 
and  not  relating  to  or  involving  any  question 
of  title  to  any  lands,  tenements,  or  heredi- 
taments not  being  the  property  of  any  parish 
or  union,  as  such  Assistant  Commissioners 
may  think  fit,  and  which  oath  the  said  Assistant 
Commissioners  are  hereby  empowered  to  admi- 
nister :  Provided,  that  in  lieu  of  requiring  such 
oath  as  aforesaid,  the  said  Assistant  Commis- 
sioners may,  if  they  think  fit,  require  such  person 
to  make  and  subscribe  a  declaration  of  the  truth 
of  the  matters  respecting  whteh  he  shall  have 
been  or  shall  be  so  examined ;  and  all  sum- 
monses and  orders  made  by  any  such  Assistant 
Commissioner  in  pursuance  or  exercise  of 
such  delegated  powers  and  authorities  shall  be 
obeyed,  performed  and  carried  into  effect  by 
all  persons,  as  if  such  summons' or  order  had 
been  the  summons  or  order  of  the  said  Com- 
missioners; and  the  breach,  non-otoervance, 
or  non-performance  thereof  shall  be  punish- 
able in  like  manner. 

10.  Commissioners  and  Assistant  Commis- 
sioners to  act  as  Justices  of  the  Peace,  except 
in  enforcing  penalties,  committing  persons, 
and  acting  at  general  or  quarter  sessions. 

11.  Persons  giving  false  evidence  deemed 

guilty  of  Misdemeanor.    Penalty  of  100/.  for 
eclaring  untruly. 

12.  It  shall  be  lawful  for  the  said  Commis- 
sioners, in  any  case  where  thev  see  fit,  to  order 
and  allow  such  expenbes  or  witnesses,  and 
of  or  attending  the  production  of  any  books, 
deeds,  papers,  accounts  or  writings,  or  copies 
thereof,  to  or  before  the  said  Commissioners 
or  Assistant  Commissioners,  as  such  Commis- 
sioners may  deem  reasonable,  to  be  paid  as 
follows :  that  is  to  say,  out  of  the  poor  rates 
of  the  respective  parish  or  union,  which, 
in  the  opinion  of  the  said  Commissioners, 
shall  be  interested  or  concerned  in  such  attend- 
ance or  production  respectively,  in  all  cases 
in  which  such  witnesses  shall  not  be  obliged  or 
required  to  go  or  travel  more  than  ten  miles 
from  the  respective  parish  or  union  which 
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■hall  be  interested  or  concerned  as  aforesaid  ; 
and  in  all  other  cases  the  expenses  so  ordered 
or  allowed  shall  be  deemed  and  dealt  with  as 
part  of  the  incidental  expenses  attending  the 
execution  of  this  act. 

13.  From  and  after  the  passing  of  this 
act,  the  administration  of  relief  to  the  puor 
throughout  England  and  Wales,  shall  be  sub- 
ject to  the  direction  and  control  of  the  said 
Commissioners ;  and  for  executing  the  powers 
given  to  them  by  this  act,  and  the  regulating 
of  the  Quantity,  quality,  and  mode  of  such 
relief,  the  said  Commissioners  shall  and  are 
hereby  authorized  and  required  from  time  to 
time,  as  they  shall  see  occasion,  to  make  and 
issue  all  such  rules,  orders  and  regulations  for 
the  management  of  the  poor,  for  the  govern- 
ment of  workhouses,  ana  the  education  of  the 
children  therein,  and  for  the  apprenticing  the 
children  of  poor  persons,  and  for  the  guidance 
and  control  of  alt  guardians,  vestries  and  pa- 
rish  officers,  so  far  as  relates  to  the  manage- 
ment or  relief  of  the  poor,  and  the  keeping, 
examining,  auditing  and  allowing  of  accounts, 
and  making  and  entering  into  contracts  in  all 
matters  relating  to  such  management  or  relief, 
or  to  any  expenditure  for  the  relief  of  the  poor, 
and  for  carrying  this  act  into  execution  m  all 
other  respects,  as  they  shall  think  proper ;  and 
the  said  Commissioners  may  at  their  discretion 
from  time  to  time  suspend,  alter  or  rescind 
such  rules,  orders  and  regulations,  or  any  of 
them :  Provided,  that  no  general  rule  of  the 
said  Commissioners  shall  operate  or  take 
effect  until  the  expiration  of  forty  days  after 
the  same,  or  a  copy  thereof  shall  have  been1 
sent,  signed  and?  sealed  by  the  said  Commis- 
sioners, to  one  of  his  Majesty's  principal  Se- 
cretaries of  State ;  and  if  at  any  time  after  any 
such  general  rule  shall  have  been  so  sent  to  such 
principal  Secretary  of  State,  his  Majesty,  with 
the  advice  of  his  Privy  Council,  shall  disallow 
the  same  or  any  part  thereof,  such  general 
rule  or  the  part  thereof  so  disallowed  shall  not 
come  into  operation  if  such  disallowance  be 
notified  to  the  said  Commissioners  at  any  time 
during  the  said  period  of  forty  days ;  out  if 
such  disallowance  be  made  at  any  time  after 
that  period,  such  disallowance  shall  by  one  of 
his  Majesty's  principal  Secretaries  of  State  be 
notified  to  the  said  Commissioners ;  and  from 
and  after  such  disallowance  shall  have  been  so 
notified,  then  such  general  rule,  so  far  as  the 
same  shall  have  been  so  disallowed,  shall  cease 
to  operate,  subject  however  and  without  pre- 
judice to  all  acts  and  transactions  under  or  in 
virtue  of  the  same,  previously  to  such  disal- 
lowance having  been  so  notified ;  and  no  gene- 
ral rule,  or  order  or  regulation  shall  be  re- 
moved or  removable  by  writ  of  certiorari  or 
otherwise  into  any  of  his  Majesty's  Courts  of 
Record. 

Rules. 

14.  Rules,  orders,  &c.  to  be  sent  to  over- 
seers, &c  Publicity  to  be  given  to  rules,  &c, 
in  manner  directed  by  Commissioners,  Pe- 
nalty on  churchwardeu,  &c,  neglecting  to  give 
publicity,  &c.  Disallowance  of  rule  to  be 
notified  in  like  manner. 


Worlthouses. 

15.  Powers  in  Gilbert's  Act  (22  G.  3,  c.  83), 
and  in  Sturges  Bourne's  Act  (59  G.  3,  c.  12), 
local  acts,  and  all  other  acts  relating  to  building, 
altering  or  enlarging  of  poorhouses  and  work- 
houses,  and  to  the  acquiring,  purcliasing,  hir- 
ing, holding,  selling,  exchanging,  and  dispos- 
ing thereof,  or  of  land  whereon  the  same  may 
have  been  or  may  hereafter  be  erected,  and  of 
preparing  such  houses  for  the  reception  of 
poor  persons,  and  the  dieting,  clothing,  em* 
ploying,  and  governing  of  such  poor,  and  the 
raising  or  borrowing  of  money  for  any  of  the 
purposes  aforesaid,  and  fur  repaying  the  same, 
and  all  powers  of  regulating  and  conducting 
all  other  workhouses  whatsoever,  and  of 
governing,  providing  for,  and  employing  the 
poor  therein,  and  all  powers  auxiliary  to  any 
of  the  powers  aforesaid,  or  in  any  way  relating 
to  the  relief  of  the  poor,  shall  in  future  be 
under  the  control,  and  subject  to  the  rules, 
orders  and  regulations  of  the  said  Commis- 
sioners ;  and  the  said  Commissioners  and  As- 
sistant Commissioners  respectively,  and  every 
of  them,  shall  be  entitled  to  attend  at  every 
parochial  and  other  local  board  and  vestry,  and 
take  part  in  the  discussions,  but  not  to  vote  at 
such  board  or  vestry :  Provided,  That  nothing 
herein  contained  shall  be  construed  to  give  the 
said  Commissioners  or  Assistant  Commission- 
ers any  power  to  order  or  direct  the  building, 
purchasing,  hiring,  altering  or  enlarging  of  any 
workhouse,  or  the  purchasing  or  hiring  of  any 
land  at  the  charge  or  for  the  use  of  any  parish  or 
uniou,  save  and  except  as  such  powers  are  ex- 
pressly given  and  to  be  exercised  in  the  man- 
ner and  subject  to  the  limitations  prescribed 
by  the  provisions  of  tliis  act.* 

16.  Bye  laws  made  under  22  G.  3,  and 
local  acts,  to  be  subject  to  the  confirmation  of 
the  board. 

17-  Power  to  order  workhouses  to  be  built, 
hired,  altered  or  enlarged,  with  consent,  &c. 

18.  Sums  to  be  raised  for  purposes  of  build- 
ing workhouses  to  be  charged  on  poor  rates ; 
[See  clause  61,  post,  for  power  to  borrow  money 

from  Exchequer  Loan  Commissioners.}  but  not 
exceed  one  year's  amount  of  poor  rates. 

19.  Power  to  order  workhouses  to  be  alter- 
ed or  enlarged  without  consent,  &c.  But  sums 
to  be  raised  for  such  purposes  not  to  exceed 
one-tenth  of  one  year's  rates. 

Union  of  parishes  for  establishing  workhouses.* 

20.  Workhouses  may  be  united  by  Com- 
missioners. Each  pariah  chargeable  for  its 
own  poor. 

21.  Commissioners  to  inquire  expense  of 
poor  belonging  to  each  parish  for  three  years. 
Power  for  taking  future  averages. 


*  We  give  the  remainder  of  the  clauses  as 
to  workhouses  as  briefly  as  possible,  and  if 
necessary  shall  advert  to  them  hereafter. 

*>  A  Brief  analysis  of  these  provisions  is 
given  at  present,  in  order  to  insert  the  more 
important  sections  relating  to  the  nature  of  toe 
relief  to  be  allowed. 
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22.  The  like  provision  in  unions  effected 
under  local  acts  of  incorporation.  Proviso  for 
taking  future  averages. 

23.  Parliamentary  returns  to  be  evidence  of 
actual  expense  of  poor  to  each  parish. 

24.  Repeal  of  22  G.  3,  c.  83,  s.  5,  &  56  G. 
3,  c.  129.  Part  of  s.  1,  restraining  parishes 
from  contributing  to  workhouse  at  a  greater 
distance  than  ten  miles ;  and  22  G.  3,  c.  83,  s. 
29,  limiting  class  of  persons  to  be  sent  to 
workhouses. 

25.  Power  to  dissolve,  add  to,  or  take  from 
any  union.  Rights  and  interests  of  parishes 
and  claims  on  them  to  be  ascertained  and  se- 
cured. Dissolution  or  alteration  not  to  affect 
rights  of  third  parties,  nor  to  take  place  with- 
out the  consent  of  guardians  of  parish. 

Union  for  purposes  of  settlement. 

26.  That  in  any  union  already  formed  or 
which  may  hereafter  be  formed  in  pursuance 
of  or  under  the  provisions  of  this  act,  it  shall  be 
lawful  to  and  for  a  majority,  consisting  of 
three-fourths  of  the  guardians  of  such  union, 
under  their  hands,  to  agree,  subject  to  the 
approbation  of  the  said  Commissioners,  for  or 
on  behalf  of  the  respective  parishes  forming 
such  union,  that,  for  the  purposes  of  settle- 
ment, such  parishes  shall  be  considered  as  one 
parish;  and  in  such  case  such  agreement  shall 
be  reduced  into  writing  in  such  form  as  the 
said  Commissioners  shall  prescribe,  and  the 
same  and  as  many  parts  or  duplicates  thereof 
as  the  said  Commissioners  shall  direct,  shall 
be  signed  by  the  said  majority  of  the  said  guar- 
dians consenting  thereto,  and  signed  and  sealed 
by  the  said  commissioners,  one  whereof  shall 
be  forthwith  deposited  with  the  said  Commis- 
sioners, and  another  or  others  with  the  clerk 
or  clerks  of  the  peace  of  the  county  or  coun- 
ties, district  or  districts  in  which  the  parishes 
of  such  union  shall  be  respectively  situate ;  and 
the  said  clerk  or  clerks  of  the  peace  shall  and 
is  or  are  hereby  required,  upon  the  receipt  of 
such  agreement,  or  any  part  or  duplicate 
thereof  so  signed  and  sealed  as  aforesaid,  to 
file  the  same  with  the  records  of  such  county 
or  counties,  district  or  districts ;  and  from  and 
after  the  depositing  of  the  same  as  aforesaid 
the  said  agreement  shall  for  ever  thereafter  be 
binding  on  each  of  such  parishes,  and  shall  not 
be  revoked  or  aunulled;  and  the  settlement  of 
a  poor  person  in  any  one  of  the  parishes  of  such 
union  shall  be  considered,  as  between  such 
parishes,  a  settlement  in  such  union,  and  the 
expense  of  maintaining,  supporting  and  re- 
lieving every  such  poor  person,  and  all  other 
expenses  of  maintaining,  supporting  and  re- 
lieving the  poor  to  which  any  one  of  such  pa- 
rishes shall  be  liable  after  the  depositing  of 
such  agreement  part  or  duplicate  as  aforesaid, 
or  of  ascertaining,  litigating  or  adjudging  the 
settlement  of  any  poor  person  in  any  of  such 
parishes,  shall  form  part  of  the  general  ex- 
penses and  be  paid  out  of  the  common  funds 
of  such  union  :  Provided,  that  wherever  such 
agreement  is  entered  into  as  aforesaid,  the  rate 
or  proportion  of  contribution  to  such  common 


funds  to  be  thereafter  paid  by  each  of  the 
parishes  of  such  union  shall  be  ascertained 
and  fixed  in  like  manner  as  in  and  by  this  act 
is  provided  for  in  cases  where  any  union  of 
parishes  is  made  or  proposed  to  be  made  under 
the  provisions  thereof,  and  shall  not  be  subject 
to  further  variation. 

27.  Parishes  united  for  purpose  of  settle- 
ment, may  be  one  parish  for  purpose  of  rating, 
with  consent  of  guardians.  Agreement  for 
such  rating  to  be  deposited  with  clerk  of  the 
peace. 

28.  Guardians  to  ascertain  and  assess  value 
of  property.  Assessment  and  value  to  be  al- 
lowed by  Justices.  Power  of  appeal  against 
same  before  Justices  at  petty  or  special  ses- 
sions. 

29.  In  such  cases  all  expenditure  for  the 
poor  to  be  in  common.  Expense  of  valuation 
chargeable  on  common  rate.  Proviso  for  con- 
sent of  parishes  not  represented  by  guardian. 

30.  Powers  of  former  acts  for  unions  of 
parishes,  and  election  of  parish  vestries,  vestry- 
men, visitors,  guardians  and  auditors,  to  be 
exercised  under  control  of  commissioners. 

Board  of  guardians.9 

31.  Constitution  and  election  of  board  of 
guardians  for  unions.  No  guardian  to  have 
power  except  at  local  board,  unless  otherwise 
directed  by  the  Commissioners.  Guardians 
may  be  re-elected. 

32.  The  like  for  single  parishes. 

33.  At  election  of  guardians  votes  to  be 
taken  in  writing,  and  owners  as  welt  as  occu- 
piers to  vote.  Votes  to  be  taken  according  to 
58  G.  3,  c.  69,  &  59  G.  3,  c.  85. 

34.  Elections  of  guardians,  visitors  and 
other  officers  under  Gilbert's  or  local  acts  to 
be  made  according  to  the  provisions  of  this 
act. 

Bye  Laws. 

35.  Commissioners  to  make  bye-laws  for 
present  or  future  workhouses,  and  to  vary  bye- 
laws  already  in  force,  or  to  be  made  hereafter. 
Dye-laws  affecting  more  than  one  union  to  be 
deemed  general  rules. 

36.  Justices  empowered  to  see  bye-laws  en- 
forced, and  to  visit  workhouses,  pursuant  to 
30  G.  3,  c.  49.  Power  to  Justices,  &c.  of 
visiting  workhouses  reserved  where  Commis- 
sioners' rules,  &c.  not  in  force. 

Lunatics. 

37.  No  lunatic,  insane  person,  or  dangerous 
idiot,  to  be  ordered  into  or  received  in  a  work- 
house. 

Assistant  Overseers  and  other  Officers. 

38.  Power  to  direct  appointment  of  paid 
officers  for  parishes  or  unions,  and  fix  their 
duties,  and  mode  of  appointment  and  dismissal, 
and  regulate  salaries. 

c  We  shall  probably  advert  to  these  clauses 
in  a  future  Number. 
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39.  Guardians  tQ  appoint  officers  and  take 
security.  Surety  not  to  be  discharged  by  pe- 
nalties enforced  against  principals. 

40.  Masters  of  workhouses  and  parish  offi- 
cers to  be  under  order  of  board,  and  removable 
by  them. 

Contracts. 

41.  Contracts  not  to  be  valid  unless  con- 
formable to  rules  of  Commissioners. 

42.  Power  to  Commissioners  to  dissolve 
contracts,  and  direct  proceedings  against  con- 
tractors, in  cases  of  abuse. 

43.  Repeal  of  45  G.  3,  c.  54,  as  to  con- 
tracts, 

44.  Penalty  on  persons  concerned  in  the 
management  of  the  poor  being  concerned  in 
any  contract  imposed  by  55  G.  3,  c.  137,  .»•  6, 
extended  to  persons  appointed  uuder  this  act. 

Relief. 

45.  That  from  and  after  the  pnnsinr  oft  hit 
tret,  it  shall  be  lawful  for  the  said  Commis- 
sioners, by  such  orders  or  regulations  as  they 
may  think  fit,  to  declare  to  what  extent  the 
relief  to  be  given  to  able-bodied  persons  or  to 
their  families  in  any  particular  parish  or  union 
muv  be  administered  out  of  the  workhouse  of 
such  parish  or  union,  by  payments  in  money, 
or  with  food  or  clothing  in  kind,  or  partly  in 
kind  and  partly  in  money,  and  in  what  propor- 
tions, to  what  persons  or  class  of  persons,  at 
what  times  and  places,  on  what  conditions,  and 
in  what  manner  such  out-door  relief  may  be 
afforded ;  and  all  relief  which  shall  be  given 
by  any  overseer,  guardian  or  other  person 
having  the  control  or  distribution  of  the  fundi- 
of  such  parish  or  union,  contrary  to  such 
orders  or  regulations,  shall  be  and  the  same  is 
hereby  declared  to  be  unlawful,  and  shall  be 
disallowed  in  the  accounts  of  the  person  giving 
the  same,  subject  to  the  exceptions  hereinafter 
mentioned :  Provided  always,  that  in  case  the 
overseers  or  guardians  of  any  parish  or  union 
to  which  such  orders  or  regulations  shall  be 
addressed  or  directed  shall,  upon  consideration 
of  the  special  circumstances  of  such  parish  or 
union,  or  of  any  person  or  class  of  persons 
therein,  be  of  opinion  that  the  application  and 
enforcing  of  such  orders  or  regulations,  orofit 
any  part  thereof,  at  the  time  or  in  the  manner 
prescribed  by  the  said  Commissioners,  would 
be  inexpedient,  if  shall  be  lawful-  for  -such 
overseers  or  guardians  to  delay  the  operation 
of  such  orders  or  regulations,  or  of  any  part 
thereof,  for  any  period  not  exceeding  the 
space  of  thirty  days;  and  such  overseers  or 
guardians  shall,  before  the  expiration  of  such 
thirty  days,  make  a  statement  and  report  of 
such  special  circumstances  to  the  said  Com- 
missioners ;  and  all  relief  which  shall  be  given 
by  such  overseers  or  guardians,  before  an  an- 
swer to  such  report  shall  have  been  returned 
by  the  said  Commissioners,  if  otherwise  lawful, 
(hall  not  be  deemed  unlawful  although  the 
same  shall  have  been  given  contrary  to  such 
orders  or  regulations,  or  any  of  them ;  but  in 
case  the  said  Commissioners  shall  disapprove 
of  such  delay,  or  think  that  for  the  future 


such  orders  and  regulations  ought  to  come 
operation,  notwithstanding  the  special  circum- 
stances alleged  by  such  overseer  or  guardian. 
it  shall  be  lawful  for  the  said  Commissioners, 
by  a  peremptory  order,  to  direct  that,  from 
and  alter  a  day  to  be  fixtd  thereby,  such 
orders  and  regulations,  or  such  parts  or  modi- 
fications thereof,  as  they  may  think  expedient 
and  proper,  shall  be  enforcea  and  observed  by 
such  overseers  and  guardians ;  and  if  any  allow- 
ance l>e  made  or  relief  given  by  such  overseers 
or  guardians  after  the  said  last-mentioned  pe- 
riod, contrary  to  any  such  last-mentioned 
order,  the  amount  of  the  relief  or  allowance  so 
given  shall  be  disallowed  in  the  accounts  of 
the  party  giving  the  same :  Provided  also,  that 
a  quarterly  report  of  ail  such  cases  as  shall 
occur  in  any  quarter  shall,  at  the  end  of  every 
such  quarter,  he  laid  by  the  said  Commission- 
ers before  one  of  his  Majesty's  Principal  Secre- 
taries of  State :  Provided  also,  that  in  case  the 
overseers  or  guardians  of  any  parish  or  union 
in  which  such  orders  or  regulations  shall  lie  in 
force  shall  depart  from  them,  or  any  of  them, 
in  any  particular  instance  or  instances  of  emer- 
gency, and  shall,  within  fifteen  days  after  every 
such  departure,  report  the  same  and  the  ground* 
thereof  to  the  said  Commissioners,  and  the  sakl 
Commissioners  shall  approve  of  such  depar- 
ture, then  and  in  such  case  the  relief  granted 
by  such  overseers  or  guardians,  if  otherwise 
lawful,  shall  not  be  unlawful  or  subject  to  be 
disallowed. 

46.  That  from  and  after  the  first  day  of  June 
1 835,  no  overseer,  guardian  and  other  person 
having  the  distribution  of  the  poor  rate  shall 
give  any  relief  therefrom  to  able-bodied  persona 
or  their  families,  who  at  the  time  of  apply  in  if 
for  such  relief  shall  be  wholly  or  partially  in 
the  employment  of  any  person  or  persons;  nor  in 
any  case  shall  such  overseer,  guardian  or  other 
person  give  such  relief  to  any  able-bodied  per- 
son without  netting  the  person  to  relieved,  and 
whether  relieved  in  or  out  of  any  workhouse* 
on  work ;  and  all  sums'  which  any  such  overseer, 
guardian  or  other  person  having  the  distribu- 
tion of  the  poor  rates  as  aforesaid  shall  pay  or 
disburse  contrary  to  this  provision,  shall  be 
disallowed  on  passing  the  accounts  of  such 
overseer,  guardian  or  other  person. 

47.  Repeal  of  36  G  3.  c.  23;  55  G.  3.  c. 
137.  ?s.  3  &  4,  and  59  G.  3.  c>  12.  ss.  2  &  5. 

48.  That  from  and  after  the  'passing  of  this 
act  the  ordering,  giving  and  directing  of  all  re- 
lief to  the  poor  of  any  parish  which,  according 
to  the  provisions  of  any  of  the  said  recited  acu 
or  of  this  act,  or  of  any  local  acts,  shall  be  under 
the  government  and  control  of  any  guardians 
of  the  poor,  or  of  any  vestry,  and  whether  form- 
ing part  of  any  union  or  incorporation  or  not 
(but  subject  in  all  cases  to,  and  saving  and  ex- 
cepting the  powers  of.  the  said  Commissioners 
appointed  under  this  act,)  shall  appertain  and 
belong  exclusively  to  such  guardians  of  the 
poor,  or  vestries,  or  to  a  board  thereof,  accord- 
ing to  the  respective  provisions  of  the  acts 
under  which  such  guardians  and  vestries  may 
have  been  or  shall  oe  appointed  ;  and  it  shall 
not  be  lawful  for  any  overseer  of  the  poor  or 
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other  person  to  order  or  give,  or  cause  to  be 
given,  any  relief  from  the  poor  rates  to  the  poor 
of  any  such  parish,  save  and  except  under  the 
direction  and  control  or  in  pursuance  of  the 
order  of  such  guardians  of  the  poor,  or  vestries, 
or  any  board  thereof,  as  the  case  may  be. 

49.  That  from  and  after  the  passing  of  this 
act  the  master  of  ever)*  workhouse  shall,  on 
such  days  and  times,  and  in  such  form  as  the 
said  Commissioners  shall  appoint,  take  an  ac- 
count of,  and  register  in  a  book  to  be  provided 
at  the  expense  of  the  parish  or  union  to  which 
such  workhouse  shall  belong,  and  to  be  kept 
specially  for  that  purpose,  the  name  of  every 
poor  person  who  shall  on  any  such  days  ana 
times  be  in  the  receipt  of  relief  at  or  in  such 
workhouse,  together  with  such  particulars  re- 
specting the  families  and  settlement  of  every 
such  poor  person,  and  his  and  their  relief  and 
employment,  as  the  said  Commissioners  shall 
think  fit ;  and  in  like  manner,  op  such  days  or 
times  as  the  said  Commissioners  shall  appoint, 
the  overseer  of  the  poorof  every  such  parish  shall 
register  in  a  book  to  be  provided  the  name  of 
every  poor  person  then  in  the  receipt  of  relief 
in  such  parish  out  of  the  workhouse,  together 
with  such  particulars  respecting  the  family  and 
settlement  of  every  such  poor  person,  and  his 
and  their  relief  and  employments,  as  the  said 
Commissioners  shall  think  fit ;  and  as  to  all 
persons  who  shall  thereafter  receive  relief  at, 
or  in,  or  out  of  a  workhouse,  a  similar  register 
and  account  shall  be  kept  by  the  like  persons 
respectively  when  and  as  often  as  such  relief 
shall  be  granted. 

50.  That  from  and  after  the  passing  of  this 
act  all  relief  given  to  or  on  account  of  the  wife, 
or  to  or  on  account  of  any  child  or  children 
under  the  age  of  sixteen,  shall  be  considered 
as  given  to  the  husband  of  such  wife,  or  to  the 
father  of  such  child  or  children,  as  the  case 
may  be,  and  any  relief  given  to  or  on  account 
of  any  child  or  children,  under  the  age  of  six- 
teen, of  any  widow,  shall  be  considered  as  given 
to  such  widow. 

51.  That  every  man  who  shall  marry  a  wo- 
man having  a  child  or  children  at  the  time  of 
such  marriage,  whether  such  child  or  children 
be  legitimate  or  illegitimate,  shall  be  liable  to 
maintain  such  child  or  children  as  a  part  of  his 
family,  and  shall  be  chargeable  with  relief, 
or  the  cost  price  thereof,  muted  to  or  on  ac- 
count of  such  child  or  children  until  such  child 
or  children  shall  respectively  attain  the  age  of 
sixteen,  or,  being  females,  shall  marry,  or 
until  the  death  of  the  mother  of  such  child  or 
children ;  and  such  child  or  children  shall,  for 
the  purposes  of  this  act,  be  deemed  a  part  of 
such  husband's  family  accordingly. 

52.  That  from  ana  after  the  passing  of  this 
act,  such  relief,  or  the  cost  price  thereof  as  shall 
be  given  to  or  on  account  of  any  able-bodied 
poor  person  above  the  age  of  sixteen,  or  to  his 
wife,  or  any  part  of  his  family  under  that  age, 
and  which  the  said  Commissioners  shall  by  any 
rule,  order,  or  regulation  declare  or  direct  to 
be  given  or  considered  as  given  by  way  of  loan, 
and  whether  any  receipt  for  such  relief,  or  ec- 


|  gagement  to  pay  the  same  or  the  cost  price 
thereof,  or  any  part  thereof,  shall  have  been 
given  or  not  by  the  person  to  or  on  account  of 
whom  the  same  shall  have  been  so  given,  shall 
be  considered  and  the  same  is  hereby  declared 
to  be  a  loan  to  such  poor  person,  and  shall  and 
may  be  recoverable  as  money  advanced  by  way 
of  loan,  or  in  anticipation  of  any  pension,  su- 
perannuation or  other  allowance,  is  recoverable 
and  may  be  recovered  under  the  provisions  of 
the  59  G.  3.  c.  12.  ss.  29,  30,  31,  32. 

53.  That  in  all  cases  where  any  relief  shall 
have  been  given  by  way  of  loan  under  the  said 
recited  act,  or  where  any  relief,  or  the  cost  * 
price  thereof,  shall  be  treated  as  a  loan  under 
the  rules,  orders  and  regulations  of  the  said ' 
Commissioners,  or  the  provisions  of  this  act, 
it  ahatl  be  lawful  for  any  two  Justices,  upon 
the  application  of  the  overseers  or  guardians  of 
the  parish  or  union  providing  such  relief,  and 
upon  proof  of  the  same  having  been  given  to 
or  on  account  of  any  such  able-bodied  person,  • 
his  wife  or  family,  as  aforesaid,  and  of  the 
same  still  remaining  due,  to  issue  a  summons 
under  their  hands  requiring  such  able-bodied 
person,  as  well  as  the  roaster  or  employer  of 
such  person,  or  some  person  on  his  behalf,  to 
appear  before  them,  or  any  two  other  Justices, 
at  a  time  and  place  to  be  named  in  such  sum- 
mons, to  show  cause  why  any  wages  due  from 
such  master  or  employer  should  not  he  paid 
over  to  such  overseers  or  guardians,  and  if  no 
sufficient  cause  be  shown  to  the  contrary,  or  if 
such  able-bodied  person,  or  some  one  on  his 
behalf,  shall  not  appear  on  the  return  of  such 
summons,  then  the  said  Justices  shall,  by  order 
under-their  hands,  direct  the  master  or  em- 
ployer for  the  time  being  from  whom  any  wages 
shall  from  time  to  time  be  due  or  payable  to 
such-poor  person,  to  pay  either  in  one  sum  or 
by  such  weekly  or  other  instalments  as  the  said 
Justices  shall  in  their  discretion  think  fit,  out 
of  such  wages,  to  such  overseers  or  guardians, 
the  amount  of  such  relief,  or  so  much  thereof 
as  shall  from  time  to  time  be  due  or  unpaid  ; 
and  the  payment  to  and  receipt  of  any  such 
overseer  or  guardian  shall  be  a  good  discharge 
to  such  master  or  employer  for  so  much  of  any 
such  wages  as  shall  be  so  paid  by  virtue  of  any 
suck* order;  and  if  any  such  master  or  em- 
ployer shall  refuse  or  neglect  to  pay  to  the 
overseer  or -guardian  producing  any  such  order 
the  money  thereby  directed  to  be  paid,  accord- 
ing to  the  terms  of  sueh  order,  and  at  the 
periods  thereby  fixed  for  such  payment,  the 
same  may  be  levied  and  recovered,  and  the 
payment  thereof  from  time  to  time  enforced 
against  such  master  or  employer  in  such  and 
the  like  manner  as  penalties  and  forfeitures 
are  recoverable  under  this  act. 

54k  Repeal  of  so  much  of  43  G.  3,  c.  47,  as 
requires  relief  to  be  given  to  wives  and  fa- 
milies of  substitutes,  hired  men,  or  volunteers 
of  militia. 


2L4 


536 


Selections  from  Correspondence. 


SELECTIONS 
FROM  CORRESPONDENCE. 

No.  LII. 


GENERAL   REGISTRY   OF   DEEDS. 

To  the  Editor  of  the  Legal  Observer. 

Sir, 
Whatever  may  be  the  effect  of  the  Registra- 
tion Bill  in  London  practice,  I  am  quite  sure 
that  it  will  produce  in  the  country  nothing  but 
additional  expense,  difficulty,  and  alarm,  and  no 
corresponding  safety :  although  the  individual 
transactions  in  London  as  compared  with  those 
in  the  country,  are  large ;  still,  being  in  the 
latter  an  hundred  fold  more  in  number,  the 
aggregate  amount  of  value  and  interest,  is 
at  least  equaL    It  would  be  difficult  in  the 
country,  nay,  in  many  instances,  impractica- 
ble, to  persuade  the  purchaser  of  an  estate  to 
Eay  his  money,  unless  he  can  carry  away  with 
im  his  title  deeds  $  and  equally  so  to  induce 
a  seller  to  sign  them  without  he  receives  his 
money;  and  yet  the  conveyance  deed  cannot 
be  registered  until  it  is  compleat :  besides,  all 
who  are  acquainted  with  the  country,  know 
well  the  active  and  prying  curiosity  that  pre- 
vails to  become  acquainted  with  the  affairs  of 
one's  neighbour.    If  a  deed  is  to  be  inrolled  or 
registered,  this  necessarily  adds  to  the  num- 
ber of  acts  in  the  transaction,  and  consequently 
to  the  expense;  and  although  a  title  may  per- 
haps  be  more  rea4ily  investigated  in  some  points, 
yet  in  respect  to  expense  there  will  be  no  sav- 
ing, as  attendance  must  be  given  at  the  Register 
Office,  which  may  be  twenty  or  thirty  miles 
distant,  for  which  as  much  would  be  charged  as 
for  perusing  the  title  in  the  present  mode  by 
abstracts  and  comparing  with  the  deeds,  and 
in  many  instances  more. 

There  then  remains  the  question  of  fraud 
and  concealment;  now  to  obviate  this,  (and 
which  I  incline  to  think  is  almost  an  imaginary 
one,  and  generally  speaking,  the  danger  must 
arise  from  negligence),  1  wquld  suggest  that  in 
order  to  render  anyone's  deed  valid,  whether  of 
conveyance,  mortgage,  settlement,  or  other- 
wise, it  should  be  required  to  have  a  short  me- 
morial of  date,  parties,  and  purport  of  such 
new  deed,  indorsed  on  the  last  preceding  in- 
strument of  conveyance  or  will,  &c. ;  all  inter- 
mediate deeds  forming  the  last  transaction, 
and  counter-memorial  as  to  the  new  deed. 
Thus,  a  register  of  title  would  be  kept  on  the 
title  deeds  themselves,  and  concealment  and 
fraud,  besides  exposure,  prevented. 

A,  Country  Solicitor. 


Sir, 


NEW  8CALE  OF  COSTS. 


Perceiving  by  your  remarks,  and  the  letters 
of  your  correspondents,  that  it  is  your  wish  to 
arrive  at  a  just  conclusion  concerning  the  New 
Scale  of  Costs,  I  offer  the  following  to  your 


notice.  The  first  thing  I  take  into  consider- 
ation,  is  the  good  of  the  community  at  large. 
1  myself  being  a  member  of  society,  as  well  as 
belonging  to  the  profession,  think  it  right  first 
to  Iook  to  the  public  benefit :  will  these  flees 
effect  the  end  of  bringing  justice  home  to  every 
man's  door  ?  This  is  a  very  difficult  question 
to  answer ;  but  I  think,  after  weighing  it  in  all 
possible  ways,  I  should  answer  it  in  the  ne- 
gative, for  this  reason: — Actions  of  20/.  were 
formerly  conducted  by  men  of  honorable  prin- 
ciples, who  were  deriving  their  incomes  more 
from  other  sources  than  these  paltry  actions ; 
and  it  was  the  custom  of  these  gentlemen  (I 
speak  from  experience,)  to  accept  a  cognovit, 
or  any  good  security,  rather  than  carry  such 
cases  down  to  trial;  but  now,  what  respectable 
man  can  afford  to  undertake  the  superinten- 
dence of  them  :  what  will  be  the  result  ?  Why, 
they  will  necessarily  fall  into  the  management 
of  men  of  less  scrupulous  principles,  who  will 
run  up  costs  to  the  utmost  farthing  allowed 
them,  and  very  often  involve  parties  in  litiga- 
tion, where  before  a  settlement  would  have 
been  obtained. 

The  fees  are  too  small  to  pay  any  one  for 
the  trouble  of  conducting  an  action  under  20/. ; 
the  remuneration  is  not  equal  to  the  outlay  and 
risk  of  obtaining  payment  when  the  action  is 
concluded.  I  am  persuaded,  the  respectable 
part  of  the  profession  wiU  refuse,  as  far  as  pos- 
sible, the  actions  under  that  amount ;  and  it 
will  only  be  in  agency  offices,  where  the  agents 
are  willing  to  oblige  the  country  solicitor  by 
undertaking  the  management  of  these  suits, 
that  they  will  be  conducted  as  before.  I 
should  have  gone  more  fully  into  the  Scale  of 
Costs,  but  perceiving  that  your  correspondents, 
in  p.  421,  have  pointed  out  where  the  evils 
really  exist,  I  think  it  unnecessary. 

Many  members  of  the  profession  console 
themselves  by  thinking  that  a  better  time  will 
soon  come,  and  that  the  reforming  system 
must  soon  stop,  for  it  will  overreach  itself. 
This  may  be  a  true  remark ;  but  how  much 
sooner  may  men  pull  down  a  house  than  re- 
build it; — let  them  take  this  into  consideration, 
and  bestir  themselves. 

Before  I  conclude,  I  wish  to  notice  the  inti- 
mation of  a  reduction  in  the  salaries  of  the 
Judges.  Nothing  will  grieve  me  more  than 
to  witness  such  an  act  of  impolicy  and  injus- 
tice. These  eminent  persons  are  fitted  in 
every  respect  to  fill  the  arduous  and  laborious 
duty  that  is  required  of  them — they  have  left 
a  lucrative  practice,  with  every  prospect  of  the 
appointment  which  they  have  accepted  remain- 
ing as  heretofore.  The  laborer  is  worthy  of 
his  hire,  and  the  Judges  are  the  last  men  who 
can  be  considered  as  overpaid  for  their  ser- 
vices. The  men  who  talk  of  this  reform  can- 
not know  in  what  the  duties  of  a  Judge  consist. 
I  trust  we  shall  hear  no  more  of  such  a  re* 
ductiou.  S.  W.  H. 
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HIW  SCALE   OF  CO8T8. — FI7RTHBA   REFORMS. 

Mr.  Editor, 

Presuming  that  the  new  scale  of  costs  is  the 
nf  plui  ultra  in  reform  by  means  of  the  Judges' 
Orders,  allow  me  to  revert  to  the  Orders  which 
have  been  issued  since  1830. 

The  verbosity  in  a  declaration  of  assumpsit 
has  been  abbreviated. 

The  practice  of  the  Courts,  as  well  as  the 
process,  has  been  rendered  uniform. 

An  attempt  has  been  made  to  obviate  the 
jargon  in  pleading. 

Inferring  from  the  publication  of  the  scale  of 
costs,  that  the  Judges  do  not  intend  to  proceed 
in  simplifying  the  remedial  law,  it  appears  to 
me  that  the  Judges  have  not  sufficiently  aided 
the  exertions  of  the  Legislature  in  cheapening 
and  expediting  it,  and  that  the  principle  of  this 
scale  is  bad,  inasmuch  as  the  proceedings  are 
based  on  a  conviction  that  the  defendant  is 
oppressed,  and  that  the  attorney  is  rapacious. 
Let  us  try  the  propriety  in  applying  these  epi- 
thets. A  creditor  in  general  repeatedly  re- 
quests payment  from  his  debtor,  in  vain ;  his 
attorney  men  requests  payment;  then  a  writ 
may  perhaps  issue,  when  often  the  debt  is  paid. 
The  writ,  a  circular  from  the  fountain  of  jus- 
tice, is  in  my  opinion  unnecessary ;  abolish  it, 
and  you  ria  the  defendant  of  ten  shillings 
expense,  and  of  the  searching  for  appearance. 
Let  all  actions  be  commenced  by  the  statement 
of  the  grievance ;  that  is,  the  declaration  as  in 
ejectment,  replevin.  Let  the  defendant  be 
served  with  it ;  abolish  the  notice  thereof,  as 
unnecessary  j  let  the  rule  to  plead  and  demand- 
ing plea,  be  deemed  superfluous,  unless  there 
want  an  indorsement  on  declaration,  stating 
the  time  allowed  for  pleading. 

As  to  the  rapacity  of  an  attorney,  I  have  seen 
instances  of  it ;  a  repetition  of  which,  these  di- 
rections will  not  prevent.  1  have  known  44/. 
demanded,  on  a  writ  sued  for  recovering  8/.  and 
a  few  shillings.  To  prevent  a  recurrence  of 
such  a  demand,  let  an  action  once  commenced 
be  compromised  only  before  the  Master.  The 
amount  of  the  fees  is  small  enough ;  all  the 
things  enumerated  there  must  be  done  to  re- 
duce a  debt  into  possession. 

I  am  not  aware  of  any  difference  that  should 
be  made  between  costs,  as  of  an  attorney  and 
client,  and  of  party  and  party ;  for  the  conduct 
of  a  defendant  is  the  cause  of  a  prudent  creditor 
gaining  a  knowlege  of  his  legal  rights.  For 
this  sttfdy  of  a  client's  case,  the  crude  direc- 
tions of  the  Courts  deny  remuneration ;  for  a 
client  generally  says,  I  cannot  understand  pay- 
ing these  costs.  J.  D. 

(Our  correspondent  is,  we  presume,  in  earnest 
in  some  of  his  suggestions ;  but  others  have  a 
tendency  to  make  legal  reforms  ridiculous. — 
Ed.] 


THE  CODES  AND  COURTS  OF  JUS- 
TICE OF  FRANCE. 


The  Fourth  Edition  of  Mr.  Okey's  Digest 
of  the  Law,  Usage  and  Custom,  affecting 
the  intercourse  of  the  subjects  of  Great 
Britain  and  France,  (just  published  by 
Saunders  and  Benning,)  enables  us  to  make 
some  extracts  relating  to  the  several  Codes 
of  France,  and  the  Courts  for  the  adminis- 
tration of  Justice,  which  may  be  acceptable 
to  our  readers  at  a  period  when  so  many 
changes  are  taking  place  in  this  country, 
both  in  the  Law  and  the  Practice  of  the 
Courts. 

There  are  seven  French  Codes ;  hut  these 
do  not  complete  the  fundamental  law  of 
France :  the  addition  of  a  Code  Municipal, 
a  Code  Rural,  and  a  Code  Penal  Militaire, 
is  shortly  expected.  The  Codes,  as  they, 
at  present  exist,  may  he  thus  briefly  des- 
cribed. 

The  Code  Civil  is  divided  into  three  books : 
the  first  treating  of  persons,  and  the  second 
and  third  of  property  or  things ;  with  their 
various  descriptions,  tne  several  modes  of  ac- 
quiring and  of  transmitting  them. 

The  Code  de  Procedure  Civile,  which  is  in 
two  parts,  treats  first  of  the  practice  and  pro- 
ceedings before  Justices  of  the  Peace,  inferior 
Courts,  Coun  Royale,  and  the  Execution  of 
Judgments ;  the  second  part  directs  the  for- 
malities in  cases  requiring  a  peculiar  mode  of 
proceeding,  as  in  Arbitrations. 

The  Code  de  Commerce,  or  Commercial 
Code,  applies  only  to  those  who  are  engaged 
in  trade,  and  in  the  habit  of  contracting  com- 
mercial engagements :  it  is  divided  into  four 
parts.  These  relate,  1st,  to  the  nature  of  com- 
merce generally,  to  partnerships  and  commer- 
cial contracts ;  2ndly,  to  mantime  commerce 
in  particular ;  3dly,  to  bankruptcy  and  insol- 
vency ;  and  4thly,  to  Commercial  Courts  and 
their  jurisdiction.  - 

The  Code  d' Instruction  Criminelle  is  com- 
posed of  two  parts.  The  first  relates  to  the 
Judicial  Police,  and  the  duties  of  officers  ex- 
ecuting it,  as  Maires,  Commissaires  de  Police, 
Procureurs  du  Rot,  Juge*  &  Instruction  \  the 
second  part  treats  of  the  mode  of  proceeding 
before  Courts  and  Juries  in  criminal  matters. 

The  Code  P4nal  classifies  all  infractions  of 
the  law,  and  points  out  the  several  punishments 
applicable  to  each  offence. 

The  Code  Forestier  relates  to  woods  and 
forests,  the  properties  of  the  Crown,  or  of  the 
State ;  to  the  protection  afforded  them  by  the 
police,  and  to  the  several  offences  against  the 
Forest  Laws. 

The  Codede  la  Piche  FUtviale  contains  eight 
chapters  relative  to  the  right  of  fishery ;  to  the 
police  and  preservation  of  fisheries,  to  offences 
against  the  same,  with  the  modes  of  proceed- 
ing to  convictions,  and  the  consequent  pu- 
nishments. 
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Laws  of  France. 


The  jurisdiction  of  the  Courts  in  France, 
applicable  to  civil  matters,  may  be  thus 
classified.  The  Tribunal  de  Paix,  for  each 
Canton  ;  the  Tribunal  de  Premiere  Instance, 
for  each  Arrondissement ;  and  the  (Jours 
Royale8,  distributed  over  the  country  for  the 
more  important  cases,  and  for  appeals. 
Commercial  matters  are  decided  by  the 
Tribunaux  de  Commerce,  the  sittings  of 
which  are  held  at  the  chef  lieu  of  the  de- 
partment. 


The  Tribunal  de  Premiere  Instance,  which 
is  one  of  the  inferior  Courts  of  France,  takes 
cognizance  both  of  civil  actions  and  misde- 
meanors, those  which  particularly  appertain  to 
other  jurisdictions  only  excepted  ;  such  as  the 
Justice  de  Pais,  the  Tribunal  de  Police,  and  the 
like.  The  number  of  Judges  appointed  to  this 
Court  depends  upon  the  population  of  the 
Arrondissement,  of  which  it  is  the  Tribunal. 
The  judgments  must  not  be  delivered  by  less 
than  three  Judges,  or  they  will  be  void. 
This  Court  takes  cognizance,  without  appeal, 
of  all  personal  actions  to  the  amount  of  1,000 
francs,  and  of  real  actions  to  the  amount  of  50 
francs  of  annual  income,  and  of  all  actions, 
whether  real,  personal,  or  mixed,  and  to  what- 
ever amount,  provided  the  parties  consent. 
In  ArrondUsemens  where  there  is  no  Tribunal 
de  Commerce,  it  also  takes  cognizance  of 
actions  relating  to  commercial  matters;  it 
pronounces  judgments  upon  appeal  from  the 
decisions  of  the  Justices  de  Paix,  in  cases 
where  they  have  exceeded  their  authority  or 
have  decided,  subject  to  appeal. 

The  Tribunal  de  Commerce,    which  takes 
cognizance  of  actions  purely  commercial,  is 
another  inferior  Court,  and  decides,  without 
being  subject  to  appeal,  in  all  cases  where  the 
cause  of  action  does  not  amount  to   1,000 
francs ;   but  the  parties,  provided  they  come 
within  the  jurisdiction  of  tne  Courts  as  being 
commercial  people,  may,  by  consent,  give  the 
Court  absolute  power  to  any  amount.     The 
plaintiff  may  sue,  either  before  the  Court  of 
the  defendant's  domicile,  before  that  of  the 
Arrondissement  where  the  contract  was  made, 
the  merchandize  which  is  the  subject  of  the 
action    was    delivered,    or  where    the   pay- 
ment of  it  has  been  of  right  demanded  and 
ought  to  have  been  made.      The  establish- 
ment of  Tribunaux  de  Commerce  belongs  to 
the  King,  who  is  governed   by   the  neces- 
sity, the  extent  aud  importance  of  the  com- 
merce  of  each    city.       The  election  of  the 
Judges  is  made  by  an  assembly  composed  of 
the  principal  and  most  respectable  merchants 
of  the  place ;  and  every  merchant  above  thirty 
years  of  age,  and  who,  during  five  years  at 
least,  has  carried  on  business  with  honor  to 
himself  and  benefit  to  the  community,  is  eli- 
gible as  a  Judge.  The  president  must  be  forty 
years  of  age. 

The  Cqur  Roy  ale  has  supreme  jurisdiction 
in  all  matters  whether  civil  or  otherwise,  and 
decides  appeals  from  the  judgments  of  inferior 


Courts.  There  are  twenty-seven  Cours  RoyaUs, 
each  of  which  is  divided  into  at  least  three 
chambers,  one  for  civil  causes,  one  for  indict- 
ments,  and  the  other  for  appeals  in  cases  of 
misdemeanors ;  the  judgment  of  the  two  last 
must  be  given  by  at  least  five  judges,  and  the 
first  by  not  less  than  seven  judges — the  presi- 
dent and  members  of  this  Court  have  the  title 
of  Conseilliers  de  sa  Majeste. 

The  Cour  de  Ctssation,  there  being  one  only 
for  the  whole  kingdom,  is  divided  into  three 
chambers,  and  decides,  not  upon  the  merits  of 
the  case  submitted  to  its  consideration,  but 
whether  the  law  and  practice  have  been  pro- 
perly applied  by  the  Court  below ;  it  takes  up 
the  case  precisely  as  the  Court  has  left  it ;    the 
the  merits,  if  any,  it  sends  back  to  the  Court 
which  can  properly  take  cognizance  of  them. 
In  civil  cases,  the  appeal  must  be  commenced 
within  three  months  from  the  date  of  the  judg- 
ment, and  this  does  not  either  delay  or  prevent 
execution.      In  criminal  cases,  of  misdemea- 
nors, three  days  only  from  the  sentence  having 
been  pronounced,  are  allowed.  Each  chamber, 
of  which  there  are  three,  one  for  civil,  another 
for  criminal  matters,  and  a  third  for  requite*, 
or  petitions  of  appeal,  must  be  composed  of 
not  less  than  eleven  Judges,  including  the  pre- 
sident.    In  criminal  matters  and  misdemea- 
nors,  the  appeal  is  direct  to  the  chambers; 
but  in  civil  cases  a  report  of  the  requite  or 
petition  is  made  by  one  of  the  Ckambres  drs 
Requites,  which  if  rejected  or  disallowed,  the 
case  is  at  an  end,  and  the  appellant  forfeits  a 
certain  sum,  the  deposit  of  which  is  required 
upon  entering  an  appeal. 

By  the  French  Law,  (says  Mr.  Okey) 
a  foreigner,  although  not  resident  in 
France,  may  be  cited  before  the  French 
Courts,  to  enforce  the  execution  of  engage- 
ments contracted  by  him  in  that  country 
with  a  Frenchman ;  and  he  may  be  sum- 
moned before  the  tribunals  of  France, 
in  pursuance  of  engagements  entered  into 
by  him  with  Frenchmen  in  a  foreign  coun- 
try. If  such  foreigner  has  property  in 
France,  or  resides  there,  execution  may  be 
had  upon  such  property,  and  even  on  his 
person,  by  imprisonment ;  for  a  judgment 
obtained  by  a  Frenchman  against  a  foreigner, 
not  domiciled  in  France,  always  implies  im- 
prisonment. The  foreigner  may  even  be 
arrested,  conditionally,  when  the  time  for 
the  payment  of  the  debt  has  expired.  If 
not  possessed  of  property  in  France,  and  he 
resides  in  another  country,  the  judgment 
can  be  executed,  so  far  only  as  allowed  by 
the  executive  power  of  the  country  where 
he  is  resident. 

A  Frenchman  may  also  be  summoned 
before  a  French  Court,  for  engagements 
contracted  by  him  in  a  foreign  country, 
although  with  a  foreigner. 

Whether  the  French  Courts  are  compe- 
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tent  to  decide  betwixt  foreigners,  neither 
the  plaintiff  nor  the  defendant  being  do- 
miciled in  France,  is  a  question  which  is 
still  left  open :  the  Courts,  in  some  in- 
stances, declaring  their  competency,  and  at 
others,  refusing  to  interfere.  Where,  how- 
ever, a  foreigner  not  domiciled  in  France, 
contracts  engagements  with  another  fo- 
reigner, having  a  commercial  establishment 
in  the  country,  the  former  may  be  cited 
before  the  French  Courts ;  since  it  is  rea- 
sonable to  infer,  that  to  enable  the  latter  to 
carry  on  his  trade,  he  has  obtained  civil 
rights  in  France,  the  proof  of  which  will, 
however,  be  required. 

By  the  Law  of  France,  every  civil  acte 
executed  in  a  foreign  country,  either  by 
Frenchmen  or  foreigners,  will  be  evidence, 
if  reduced  to  writing,  according  to  the  forms 
of  such  country ;  and  every  civil  act  ex- 
ecuted in  a  foreign  country  by  Frenchmen, 
will  be  valid,  if  it  has  been  acknowledged 
conformably  to  the  French  Laws,  by  the 
diplomatic  agents  or  by  the  consuls. 

The  present  edition  of  Mr.  Okey's  work, 
carries  down  the  Law  to  the  commence- 
ment of  the  present  year ;  and,  considering 
the  increasing  intercourse  between  England 
and  France,  a  knowledge  of  the  rights, 
privileges,  and  liabilities,  of  the  subjects  of 
both  nations,  cannot  but  be  a  matter  of 
general  interest.  We  can  strongly  recom- 
mend the  book  as  the  best  on  the  subject. 


LEGAL  ANTIQUITIES. 


WHETHER  A   BISHOP  MAT  HUNT. 

But  some  go  directly  to  the  point,  and  say, 
that  the  Lord  Archbishop  did  navare  operant 
ret  illicit*,  because  he  was  on  hunting;  for  that 
was  interdicted  to  a  bishop  by  the  canon  de 
deri co  venatore  ;  and  so  by  a  consequent,  he 
must  needs  be  irregular.  To  which  objection 
see  how  many  clear  and  true  answers  there  be. 
As  first,  that  the  canon  being  taken  out  of  the 
decrees,  is  by  Gratian  himself  branded  to  be 
pt*len9  no  better  than  chaff.  Secondly,  it  is 
cited  out  of  the  fourth  conn  oil  of  Orleans ; 
and  there  is  uo  such  thing  to  be  found,  as  the 
irioas  well  otaerveth.  Thirdly,  it  forbiddeih 
hunting  cum  canibus  out  acdnitribus ;  and  none 
of  these  were  at  Bramsil.  And  if  you  will  en- 
force it  by  comparison  or  proportion,  the  rule 
of  the  law  is,  '  Favores  aunt  ampliandi,  odia 
rextringenda  t'  where  mark,  when  hunting  with 
dogs  or  hawks  is  forbidden,  it  is  not  for 
fear  of  slaughter,  for  there  is  no  such  danger 
in  either  of  them.  Fourthly,  the  canon  for- 
biddeth  hunting  wdupt'ttis  causa,  but  not  re- 


creations or  valetudinis  gratia,  which  the  books 
say  is  permitted  etiam  epuiscopo.    Fifthly,  the 
canon,  '  Si  swpias  detenttts/uerit,9  if  he  make 
a  life  or  occupation  of  it;  which  the  world 
knoweth,  is  not  the  Archbishop's  case,  but  a 
little  one  time  in  the  year,  directed  so  by  his 
physician,  to  avoid  two  diseases,  whereunto  he 
is  subject,  the  stone  and  the  gout.    Sixthly,  it 
is  clamota  venatio,  against  which  the  canon 
speaketh.  not  ouieta  or  modest  a,  which  the  ca- 
nonists allow ;  and  this  whereof  the  question 
arise  tb,  was  most  silent  and  quiet ;  saving  that 
this- accident,  by  the  keeper's  unadvised  run- 
ning in,  hath  afterwards  made  a  noise  over  all 
the  country.   These  exceptions,  as  they  natu- 
rally, and  without  any  enforcing,  give  answer 
to  this  objection  of  the  canon;   so  there  is 
another  thing  that  may  stop  the  mouth  of 
all  gainsayers,  if  any  reason  will  content  them. 
And  that  is,  that  by  the  statute  of  Hen.  8, 35.  c. 
16,  no  canon  is  in  force  in  England,  which  was 
not  in  use  before  that  time,  or  is  not  contrary 
or  derogatory  to  the  laws  or  statutes  of  this 
realm/ nor  to  the  prerogatives  ot  the  royal 
crown  :  of  which  nature  this  is.  For  in  Charta 
de  Foresta,  archbishops  and  bishops  by  name 
have  liberty  to  hunt:  and  13  Rich  2.  c.  13, 
a  clergyman  who  hath  10/.  by  the  year,  may 
keep  grey  hounds  to  hnnt.      And  Linwood, 
who  lived  soon  after  that  time,  and  understood 
the  ecclesiastical  constitutions  and  the  laws  of 
England  very   well,  in  treating  of  hunting, 
speaking  against  clergymen  using  that  exer- 
cise unlawfully;  as  in  places  restrained  or  for- 
bidden ;  but  hath  not  one  word  against  hunt- 
ing simflv   And  the  Archbishop  of  Canter- 
bury had  formerly  more  than  twenty  parks  and 
chases  of  his  own,  to  use  at  his  pleasure ;  and 
now  by  charter  hath  freewarren  in  all  his  lands. 
And  by  ancient  record,  the  Bishop  of  Roches- 
ter, at  his  death,  was  to  render  to  the  Arch- 
bishop of  Canterbury,  his  kennel  of  hounds  as 
a  mortuary,  whereof,  (as  I  am  credibly  infor- 
med) the  law  taketh  notice  for  the  King  sede 
vacant*,  under  the  name  of  muta  canum  and 
mttletnra.     To  this  may  be  added,  the  perpe- 
tuated use  of  hunting  by  bishops  in  their  parks, 
continued  to  this  day  without  scruple  or  ques- 
tion.   As  that  most  reverend  man  the  Lord 
Arch bi strop  of  Whitayfte,  used  in  Hartlebury 
Park,  while  he  lived  at  Worcester;  in  Ford 
Park,  in  Kent ;  in  the  park  of  Lord  Cobham, 
near  Canterbury ;  where  by  the  favor  of  that 
Lord,  he  killed  twenty  bucks  in  one  journey ; 
using  hounds,  grey  hounds,  or  his  bow,  at  his 
pleasure,  although  he  never  shot  well.     And 
the  same  is  credibly  reported  of  the  Lord 
Archbishop  Sandes.      And  it  is  most  trne, 
the  Deans  and  Chapter  of  Winchester  use  it  as 
they  please  in  their  franchise.    To  say  nothing 
of  Dr.  Rennal,  whose  hounds  were  long  fa- 
mous throughout  all  England,  and  yet  he  was 
by  profession    a  canonist,   and    knew    well 
what  induced  irregularity. 

Proceedings  against  Archbishop  Abbott  for 
Homicide.  2  State  Trials,  1167. 
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Witt  Chancellors  Court 

ACT  OF  PARLIAMENT. — CONSTRUCTION. 

The  words  of  a  clause  of  an  net  of  Parlia- 
ment clearly  extend  the  jurisdiction  of  the 
Court ;  yet  the  Judge  acting-  upon  the  au- 
thority of  the  Lord  Chancellor,  refuses  to 
exercise  the  enlarged  jurisdiction,  on  the 
ground  that  the  Legislature  did  not  intend 
the  act  to  have  such  an  effect. 

Mr.  Cooper  made  an  application  under  the 
act  2  and  3  of  W.  4,  c.  33*,  for  a  writ  of  sub- 
pano  upon  a  defendant  residing  in  Scotland, 
the  property  which  was  the  subject  of  the  suit 
being  situated  in  this  country.  It  wad  his  duty 
to  state,  that  applications  of  nearly  a  similar 
nature  had  been  refused  by  the  Lord  Chan- 
cellor, who  did  not  dispute  the  jurisdiction  of 
the  Court  under  the  act  to  issue  process  into 
Scotland,  when  the  subject  matter  was  situate 
in  England.  As  his  Lordship  was  of  opinion 
the  Court  possessed  the  jurisdiction  under  the 
act,  his  Honor  could  not  refuse  the  present 
application. 

The  Vise  Chancellor t  after  looking  into  the 
act,  said,  it  was  manifest  that  the  term  "  Great 
Britain/'  which  was  made  use  of  throughout 
the  act,  meant  Scotland  as  well  as  England ; 
but  nevertheless,  as  the  Lord  Chancellor  had 
withheld  his  content  to  motions  of  this  sort, 
he  could  not  grant  the  application. 

On  a  subsequent  day,  his  Honor  addressing 
Mr.  Cooper,  said,  he  had  seen  the  Lord  Chan- 
cellor <  and  conferred  with  him  on  the  course 
to  be  pursued  with  regard  to  the  application 
made  to  him  yesterday,  to  issue  process  into 
Scotland  under  the  lute  act.  His  Lordehip  still 
remained  of  opinion  that  the  words  of  the  act 
included  Scotland  within  the  jurisdiction  of  the 

a  An  act  to  effectuate  the  service  of  process 
issuing  from  the  Courts  of  Chancery  and  Ex- 
chequer in  Eugland  and  Ireland  respectively. 

By  the  first  section,  it  is  enacted,  that  it 
shall  be  lawful  for  the  Courts  of  Chancery  and 
of  Exchequer  in  England  respectively,  if  they 
shall  so  think  fit,  upon  special  motion  of  the 
complainant  or  complainants  in  any  suit 
which  has  been,  or  shall  be  instituted  in  such 
Courts  respectively,  concerning  lands,  tene- 
ments, or  hereditaments,  situate  or  being 
within  that  part  of  the  united  kingdom  called 
England  or  Wales,  to  order  or  direct  that 
service  in  any  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  and  in  the  Isle  of 
Man  respectively,  of  any  subpoena  or  sub- 
poenas, letter  missive  or  letters  missive,  and  of 
all  subsequent  process  to  be  had  thereon,  upon 
any  defendant  or  defendants  in  such  suit,  then 
residing  in  such  part  of  the  said  united  king- 
dom, or  Isle  of  man,  in  which  he,  she,  or 
they  shall  be  so  served,  shall  be  deemed  good 
service,  &c.  upon  such  terms  and  in  such  man- 
ner and  at  such  time  as  to  such  Courts  respec- 
tively shall  seem  reasonable,  &c. 


Court ;  but  that  as  it  was  never  the  intention  of 
Parliament  to  extend  the  jurisdiction  of  the 
Courts  of  Chancery,  or  of  the  Exchequer  in 
England  or  Ireland  to  Scotland,  the  order 
ought  not  to  be  made.  Such  being  the  opinion 
of  the  Lord  Chancellor,  his  Honor  felt  himself 
bound  by  it,  and  could  not  grant  the  applica- 
tion. Mr.  Cooper  said,  that  a  misunderstand- 
ing seemed  to  exist  with  regard  to  the  precise 
nature  of  the  motion  he  made.  He  had  not 
asked  for  an  order  exactly  similar  to  that  re- 
fused by  the  Lord  Chancellor ;  his  motion  was 
only  for  a  submenu ;  the  motion  refused  by  the 
Lord  Chancellor  was  for  an  attachment.  He 
did  not  anticipate  any  objection,  as  the  Coon 
was  aware  subpoenas  had  been  issued  against 
individuals  at  Paris  and  elsewhere,  without 
the  jurisdiction.  The  Vice  Chancellor  said 
the  subpoena  was  only  an  antecedent  process, 
and  admitted  the  principle  of  interference,  as 
much  as  the  issuing  an  attachment,  and  that 
was  what  the  Court  wished  to  avoid.  The 
matter  therefore  must  remain  until  the  act  was 
amended  by  the  Legislature. 
Anonymous,  Feb.  I,  1834. 


Sftoltt  Court. 

PAWNBROKERS*  ACTS. — ILLEGAL  CONTRACT. 

A  deed  of  partnership  to  carry  on  the  business 
of  a  pawnbroker,  by  which  one  of  the  par- 
tics,  for  the  money  advanced  by  him,  is  t* 
receive  10  per  cent,  per  annum,  is  a  valid 
instrument ;  but  if  it  is  accompanied  at  the 
time  of  its  execution  with  an  agreement, 
that  the  name  of  one  of  the  parties  is  to  he 
kept  concealed,  it  is  illegal,  being  in  con- 
travention of  the  pawnbrokers*  acts. 

A  question  of  great  importance  to  the  public, 
with  reference  to  the  laws  regulating  the  trade 
of  pawnbrokers,  arose  and  was  decided  in  the 
suits,  of  which  so  much  only  is  reported  here 
as  relates  to  that  question. 

From  the  year  1801,  to  1819,  one  Armstrong 
had  carried  on  the  business  of  a  pawnbroker 
in  London,  in  his  own  name,  and  without 
having  communicated  to  his  nearest  relations, 
that  any  other  person  had  an  interest  in  the 
concern.  He  died  in  1819,  and  his  widow 
carried  on  the  business  in  his  name  till  1  $2$. 
In  1828,  a  bill  was  filed  on  the  part  of  the 
children  of  Armstrong,  against  his  widow  and 
personal  representative,  and  one  Warner,  in 
order  to  obtain  the  benefit  of  a  trust  deed,  by 
which  Armstrong  had  conveyed  his  property 
to  Warner  and  another,  upon  the  trusts  thereon 
declared.  Warner  then  for  the  first  time  claim- 
ed to  have  been  a  co-partner  with  Armstrong, 
in  his  business  of  a  pawnbroker,  under  a  deed 
dated  in  June  1810,  purporting  to  be  a  part- 
nership deed  between  Armstrong  and  Warner, 
wherein  it  was  stipulated,  that  for  a  sum  of 
2000/.  advanced  by  Warner  to  Armstrong,  on 
account  of  the  business,  the  former  should 
receive  interest  at  the  rate  of  10  per  cent.  ; 
and  that  in  case  of  future  advances,  he  should 
received  a  proportional  share  of  the  profits  of 
the  business,  which  were  calculated  at  12}  per 
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cent.  Several  sums  were  indorsed  by  Arm- 
strong' on  this  deed,  in  acknowledgment  of 
further  advances  try  Warner,  and  the  whole 
sum  claimed  by  Warner  against  Armstrong's 
estate  on  this  account,  amounted  to  4,200/. 
A  cross  bill  was  filed  by  Warner  against  the 
plaintiffs  in  the  original  suit,  and  against  the 
widow,  praying  for  an  account  of  the  alledged 
partnership  assets ;  and  upon  Warner's  decease, 
this  suit  was  revived  by  his  representatives. 

In  that  state  of  circumstances,  upon  the 
hearing,  the  Master  of  the  Rolls  directed  two 
issues  to  a  court  of  law  to  try  the  following 
facts :  whether  Warner  was  legally  a  partner  of 
Armstrong,  and  entitled  to  receive  payment 
of  his  advances  at  the  rate  of  10  per  cent. ; 
and  secondly,  if  he  was  to  be  so  considered, 
whether  he  was  entitled  to  receive  the  sum  of 
4,200/.  These  issues  were  tried  in  the  Court 
of  Exchequer.  The  ground  upon  which  the 
validity  of  the  deed  of  partnership  was  there 
impeached,  was,  that  it  was  in  contravention  of 
the  laws  regulating  the  trade  of  pawnbrokers, 
which  required  that  the  pawnbroker's  name 
should  be  painted  over  the  doora,  that  the 
liceuse  should  be  taken,  and  the  duplicates  of 
pledges  written  in  his  name;  and  that  all 
proper  facilities  should  be  afforded  to  magis- 
trates to  exercise  the  right  of  search,  and 
other  powers  given  to  them,  for  the  purpose 
of  regulating  this  trade,  all  which  provisions 
were  evaded  by  a  a  secret  co-partnership.  A 
bill  of  exceptions  to  the  direction  of  the  Judge 
who  tried  the  issues,  was  tendered  before 
verdict ;  and  the  Jury,  in  pursuance  of  that 
direction,  found  in  favor  of  Warner  upon 
both  issues.  The  bill  of  exceptions  afterwards 
came  on  to  be  argued  in  the  Court  of  Exche- 
quer Chamber,  and  Lord  Chief  Justice  Den- 
man,  in  delivering  the  judgment  of  that  Court, 
stated  it  as  their  opinion,  that  the  deed  of 
1810  was  a  legal  instrument,  inasmuch  as 
there  was  nothing  upon  the  face  of  it  to  show 
that  the  name  of  one  of  the  partners  was  to  be 
kept  secret ;  but  he  intimated  at  the  time,  that 
if  there  was  a  collateral  agreement  to  keep  the 
name  of  one  of  the  partners  secret,  the  agree- 
ment would  be  illegal  and  void. 

The  two  causes  now  came  on  to  be  heard 
on  further  directions.  Mr.  Txnney  and  Mr. 
Wakefield  contended,  that  the  representatives 
of  Warner  were  entitled  to  a  declaration  of 
the  Court  in  the  terms  of  the  finding  of  the 
jury  upon  the  issues,  and  to  all  the  benefit 
they  claimed  under  the  partnership  deed. 

Mr.  Bichersteth,  Mr.  Pemberton,  and  Mr. 
lovntt  insisted,  that  the  Judges  in  the  Court 
If  Error,  had  mistaken  the  point  to  which 
heir  attention  ought  to  have  been  directed. 
The  deed  of  1810,  though  upon  the  face  of  it 
t  partnership  deed,  was  a  mere  colourable  in- 
itrument,  and  a  screen  for  usurious  contracts. 
But  if  it  was  a  partnership  deed,  it  was  illegal 
ind  void,  being  in  opposition  to  the  regula- 
ion  of  the  pawnbrokers'  act.  The  pawn- 
brokers' acts  were  passed  for  the  benefit  of  the 

•  39  and  40  Geo.  3,  c.  99,  ss.  22,  23,  26. 


public,  and  more  especially  for  that  class  of 
persons  whose  necessities  compelled  them  to 
resort  to  these  tradesmen;  but  the  salutary 
provisions  of  them  would  be  entirely  defeated, 
if  the  view  taken  of  the  acts  in  the  Court  of 
Exchequer  could  be  supported. 

The  Mutter  of  the  Relit,  in  giving  judgment, 
said,  it  did  not  appear  to  him  necessary  to 
make  any  observation  on  the  proceedings  in 
the  Court  of  Exchequer  upon  the  trial  of  the 
issues,  or  upon  the  proceedings  in  the  Court 
Of  Exchequer  Chamber  on  the  bill  of  excep- 
tions, further  than  to  observe,  that  the  Lord 
Chief  Justice  had  expressed  the  unanimous 
opinion  of  the  Court,  that  the  deed  of  18IO, 
did  not  constitute  an  illegal  contract  of  part- 
nership, because  it  did  not  appear  upon  the 
face  of  it,  that  the  name  of  one  partner  was 
to  be  kept  a  secret  from  die  world,  in  contra- 
vention  of  the  provisions  of  the  acts  of  par- 
liament which  apply  to  this  subject.  But  the 
Judges  have  added,  that  if  it  was  agreed 
between  those  parties,  that  the  name  of  one 
of  them  should  be  kept  a  secret  from  the 
world,  then  the  partnership  would  be  illegal 
and  void.  The  single  consideration  therefore 
was,  whether  the  Court  was  now  prepared  to 
decide  the  question  as  to  the  existence  of  a 
collateral  agreement  between  those  parties, 
that  the  name  of  one  of  them  should  be  con- 
cealed, or  whether  the  Court  should  apply 
to  the  aid  of  a  jury  before  it  comes  to  a  con- 
clusion. His  Honor  was  most  clearly  of  opinion, 
upon  the  whole  matter,  that  at  the  time  of  the 
execution  of  the  deed  of  June  1810,  it  was  agreed 
between  those  parties,  that  the  name  of  one 
of  them  should  be  kept  secret  from  the  world. 
Acting  therefore  upon  the  opinion  of  all  the 
Judges  in  the  Court  of  Exchequer  Chamber, 
he  ordered  it  to  be  declared,  that  the  party 
seeking  benefit  under  the  deed  of  partnership, 
was  not  entitled  to  that  benefit,  and  that  the 
bill  by  which  he  claimed  it  should  be  dismissed 
with  costs. 

Armstrong  v.  Armstrong  and  Warner. 

Warner  v.  Armstrong,  at  Westminster, 
Jan.  21, 1834. 


WILL.— CONSTRUCTION. 

A  testator  bequeaths  certain  shares  of  the 
profits  of  his  business  to  his  widow ,  with  a 
direction  to  admit  one  of  his  sons  to  one 
share  on  his  coming  of  age ;  and  in  case  he 
should  decline  it,  then  to  admit  another  of 
the  sons  on  his  coming  of  age.  The  first 
named  son  declined  the  partnership,  and 
afterwards  became  bankrupt.  Held,  that 
the  shares  belonged  to  the  widow,  as  against 
the  assignees  of  the  son,  and  the  residuary 
legatees. 

The  late  Mr.  Marks,  coachmaker,  in  Regent 
Street,  by  a  clause  in  his  will,  after  bequeath- 
ing to  his  wife  for  her  life,  so  long  as  she  re- 
mained a  widow,  three  fourths  of  his  stock  in 
trade,  and  of  the  profits  of  his  business,  di- . 
rected  that  when  his  son  James  should  attain 
the  age  of  twenty-one,  he  should  be  admitted 
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to  one  of  the  three-fourths  upon  the  same  terms 
as  his  son  William  had  been  previously  intro- 
duced into  the  partnership;  and  in  case  James 
should  wish  to  retire  from  the  partnership,  he 
was  to  be  at  liberty  to  do  so,  upon  certain 
terms  (not  necessary  to  the  questions  in  this 
case  to  be  mentioned),  and  the  widow  in  that 
case  might  introduce  another  of  the  testator's 
younger  sons,  upon  his  coming  of  age,  in  the 
place  of  James.  James  Marks  came  of  age 
shortly  after  the  death  of  the  testator,  but 
preferred  continuing  in  his  business  of  a  horse- 
dealer,  and  declined  taking  advantage  of  the 
option  given  him  by  the  will.  Afterwards  he 
became  a  bankrupt;  and  the  question  now 
raised  in  this  suit,  (which  was  instituted  for  the 
purpose  of  carrying  into  effect  the  trusts  of  the 
will),  was,  whether  that  fourth  share  belonged 
to  the  widow,  or  to  the  assignees  of  James ;  or 
whether,  in  the  event  that  had  happened,  it  did 
not  pass  as  part  of  the  general  property  under 
the  residuary  clause.  The  question  was  argued 
by  Mr.  P  ember  ton  and  Mr.  Haytcr  for  the 
widow;  Mr.  Bfckersteth  and  Mr.  Jemmett  for 
the  younger  children ;  and  by  Mr.  Rolfe  and 
Mr.  Jacob  for  the  assignees  of  James  Marks. 

The  Matter  of  the  Rolb.— Upon  the  sound 
construction  ?of  this  will,  the  interests  taken 
by  the  widow  in  three  fourths  of  the  profits  of 
this  business,  was  only  to  be  defeated  by  the 
benefit  given  to  James,  or  in  his  default^  of 
taking  it,  to  the  other  younger  children,  being 
accepted.  This  construction  is  justified  by 
what  follows :  The  testator  provides  for  what 
is  to  be  done  if  James  thinks  fit  to  retire.  It 
is  impossible  to  suppose  that  the  testator  meant 
to  die  intestate.  As  to  this  one  fourth  of  the 
profits  of  his  trade,  I  am  therefore  of  opinion, 
that  the  share  given  conditionally  to  James, 
belongs  to  the  widow,  till  the  other  contin- 
gencies expressed  in  the  will  takes  place. 

Marks  v.  Marks,  at  the  Rolls,  Feb.  27, 1834. 
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against  it. 
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DOMESTIC  BEG  I  ST  RAT  I  ON  OF  DEEDS. 

• 

Notice  has  been  given  of  a  motion  by 
Mr.  Anderson  Pelham,  for  a  Bill  to  establish 
a  general  system  of  Domestic  Registration 
of  all  deeds  and  other  instruments  relating 
to  Real  Property  in  England  and  Wales. 


ENTAILED  PROPERTY. 


Mr.  Slaney  has  given  notice  of  a  Bill  to 
facilitate  the  Exchange  or  Sale  of  small  por- 
tions of  Entailed  Property,  without  having 
recourse  to  an  Act  of  Parliament  in  each 


case. 


poor  laws. 

We  have  givenrin  another  part  of  this 
Number,  an  analysis  of  the  larger  part  of 
this  Bill,  and  have  stated  fully  the  import- 
ant clauses  relating  to  the  appointment  of 
the  Commissioners,  and  the  relief  to  which 
the  poor  are  to  be  entitled.  Relief  to  the 
able-bodied  poor  is  to  be  regulated  by  the 
Commissioners,  and  any  relief  contrary  to 
such  regulations  will  be  disallowed  in  the 
accounts.  Exceptions  are  allowed  in  case 
of  emergency.  But  after  the  1st  of  June, 
1835,  relief  to  able-bodied  persons  in  em- 
ployment is  to  cease,  and  any  sums  paid 
contrary  to  this  provision  are  to  be  disal- 
lowed. 

We  refer  to  our  Analysis  and  Observa- 
tions on  the  Commissioners'  Report  (p. 
353),  and  the  Remarks  on  the  Right  of 
able-bodied  Paupers  to  Relief  (p.  470),  for 
an  explanation  of  the  leading  objects  of  the 
measure;  and  we  shall  take  an  early  oppor- 
tunity of  considering  the  several  objections 
which  have  been  made  to  the  details  of  the 
plan.  It  seems  universally  admitted  that  a 
change  of  system  has  become  necessary ; 
but  it  is  not  to  be  wondered  at  that  the 
means  by  which  the  change  is  to  be  effect- 
ed are  the  subject  of  much  controversy. 
Indeed  the  precise  nature  of  the  plan  does 
not  appear  to  be  precisely  understood  by 
some  of  our  contemporaries ;  and  it  is  sup- 
posed there  is  a  dissimilarity  between  the 
statement  of  the  supporters  of  the  plan,  and 
its  details  in  the  Bill.  We  believe  this  to 
be  a  mistake,  and  that  there  is  no  such  dis- 
crepancy. The  clause  restricting  the  relief 
of  the  able-bodied  poor  in  employment  after 
a  limited  time,  is  quite  consistent  with  the 
Conimissioners'  Report. 


cision  before  the  Vice  Chancellor,  that  al- 
though the  2  &  3  W.  4,  c.  33,  for  effectu- 
ating the  service  of  process  from  the  Courts 
of  Chancery  and  Exchequer  in  England  and 
Ireland,  clearly  includes  Scotland,  as  a  part 
of  Great  Britain,  his  Honour  refused  to  ex- 
ercise the  enlarged  jurisdiction,  on  the 
ground  that  it  was  the  Lord  Chancellor's 
opinion  that  the  legislature  did  not  intend 
to  include  Scotland  in  the  provisions  of  the 
act. 

We  believe  his  Lordship  is  correct,  and 
that  it  is  the  general  opinion  of  the  profes- 
sion that  process  cannot  be  issued  into  Scot- 
land according  to  the  object  of  the  statute, 
which  was  intended  to  relate  to  England 
and  Ireland  only ;  and  indeed  the  title  of  the 
act  shews  this  to  be  the  case.  But  we  do 
not  see  why  our  Scottish  neighbours  should 
be  exempt  from  the  jurisdiction  of  our 
Courts,  where  the  property  in  question  (as 
in  the  case  referred  to)  is  situated  in  Eng- 
land. 


LAW  CHANGE8  AND  PROMOTIONS. 

The  rumoured  change  of  Judges  in  the 
Common  Law  Courts,  which  we  mentioned 
a  week  ago,  has  been  since  repeated  in  the 
daily  journals.  The  principal  object  ap- 
pears to  be  to  strengthen  the  Court  of  Ex- 
chequer, by  placing  Mr.  Justice  James 
Parke  on  that  Bench;  but  some  arrange- 
ments with  regard  to  precedence  remain  to 
be  made  Mr.  Baron  Vaughan  was  raised 
to  the  Bench  before  Mr.  Justice  James 
Parke ;  but  as  the  Court  of  King's  Bench 
is  superior  to  the  Exchequer,  the  order  of 
seniority  with  regard  to  the  learned  Baron 
may' perhaps  be  modified. 

It  is  said  that  Mr.  Follett,  Mr.  Piatt,  Mr. 
Thesiger,  Mr.  Alexander,  and  Mr.  Hill, 
will  soon  be  promoted  to  the  rank  of  King's 
Counsel. 


ANSWERS  TO  QUERIES. 


BQUITT  PROCESS,  INTO  SCOTLAND. 

It  will  be  observed  by  the  report  of  a  de« 


Contnuw  ftam. 

PURCHASER  OF  STOLEN  HORSE.      P.  399. 

A.  may  recover  back  his  money  from  B.  It 
is  money  had  and  received  to  his  use,  being 
handed  over  on  a  consideration  which  has 
failed.  So  held  in  Robinson  v.  Anderton, 
Peake,  N.  P.  94,  where  an  outgoing  tenant 
sold  and  delivered  to  the  incoming  tenant  fix- 
tures which  in  reality  belonged  to  the  lessor, 
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who  afterwards  made  the  incoming  tenant  pay 
him  for  them.  In  that  case,  the  outgoing 
tenant  had  himself  paid  his  predecessor  for 
them  j  but  it  was  held,  that  as  his  title  to  sell 
them  was  disaffirmed,  he  had  received  money 
to  which  he  had  no  right,  and  which  he  must 
therefore  return. 
Your  correspondent  E.  G.,  in  his  answer,  at 

Sage  51 1 ,  thinks  there  is  an  implied  warranty 
y  a  vendor  that  he  has  a  title  to  sell  $  but  there 
is  no  express  decision  to  that  effect 

fi.  H. 


fcxfD  of  ftaiptrtp  «n!r  Cffnfatgxtuiiig. 

ANNUITY.— BANKRUPTCY.      P.  612. 

This  query  is  answered  by  the  words  of 
6  G.  4,  c  iff,  8.  54,  which  give  the  right  to 
prove  to  •'  everv  annuity  creditor,"  and  make 
no  exception  of  cases  wnere  the  consideration 
for  the  annuity  was  the  goodwill  of  a  business. 
Your  correspondent  is  mistaken  in  sayingthat 
the  assignees  cannot  touch  the  good- will.  They 
liave  a  right  to  sell  it,  and  in  many  cases  do 
so.  See  Longman  v.  Tripp,  2  N.  R.  67,  where 
the  good-will  of  a  newspaper  was  held  to  pass 
to  the  assignees ;  and  it  was  said  to  have  been 
held  the  same  of  a  news-walk ;  but  they  can- 
not compel  the  bankrupt  not  to  attend  families 
who  chuse  to  employ  him,  so  that,  in  this 
particular  case,  it  is  probable  no  one  would 
give  any  thing  for  the  good-will. 

B.  H. 


QUERIES. 


Caramon  ftab. 

CHECK. — NOTICE  OP  DISHONOUR. 

A.  given  a  check  on  his  bankers  in  payment 
of  a  debt,  but  before  it  is  presented  sends  them 
orders  not  to  pay  it,  and  it  is  refused  payment 
Accordingly.  Is  A.  entitled  to  notice  of  dis- 
honour from  the  holder?        , 

B.H. 


WRIT  OP  RIGHT. 

By  the  new  Statute  of  Limitations,  3  &4W. 
4,  c.  27,  §  2,  it  is  enacted,  that  after  the  31st 
December  1833,  no  person  shall  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any 
land  or  rent,  but  witnin  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  Buch  action,  shall  have  first 
accrued  to  some  person  through  whom  he 
claims,  or  to  himself.  By  §  36,  it  is  enacted, 
that  no  writ  of  right,  patent,  &c.  &e.  shall  be 
brought  after  31st  December  1834.  By  §  37, 
it  is  provided,  thai  when  on  the  31st  of  De- 
cember 1834,  any  person  who  shall  not  have  a 
right  of  entry,  shall  be  entitled  to  maintain  any 
such  writ  of  nght,  &c.  such  writ  may  be  brought 
at  any  time  before  the  1st  of  June  1836,  in  case 


the  same  might  have  been  brought  if  this  act 
had  not  been  made,  notwithstanding  the  period 
of  twenty  years  shall  have  expired.  By  §  38, 
it  is  provided,  that  when  on  the  1st  of  Jane, 
1836,  any  person  whose  right  of  entry  shall 
have  been  taken  away  by  descent  cast,  discon- 
tinuance or  warranty,  might  maintain  such 
writ  of  ripht,  &c.  such  writ  may  be  brought  af- 
ter the  said  1st  of  June  1835,  but  only  within 
twenty  years  after  the  right  of  action  accrued. 
How  are  these  several  clauses  to  be  reconciled  ? 
and  what  are  the  different  interests  for  which  s 
writ  of  right,  &c.  may  be  maintained  after  the 
several  periods  of  31st  of  December  1833, 31st 
of  December  1834,  and  1st  of  Jane  1835, 
as  distinguished  from  the  rights  which  are  bar- 
red by  the  operation  of  the  second  section? 


P. 


Earn  of  Sttarnegtf. 

ARTICLES. — APPRENTICESHIP. 


A.  B.  is  apprenticed  to  his  father,  a  trades- 
man of  the  city  of  London,  and  after  two  years 
service  is  articled  to  an  attorney.  To  the 
articles  his  father  is  a  party,  but  nothing  is 
said  in  them  of  the  indentures  of  apprentice- 
ship, nor  have  they  been  formally  cancelled. 
Can  there  be  any  objection  raised  to  A.  B.'s 
admittance  in  consequence  of  the  indentures 
not  having  been  cancelled  ? 

R.  S.  T. 


CLERK'S  SERVICE. 


May  an  articled  clerk,  with  the  consent  of 
his  master,  hold  a  situation  in  another  office 
and  receive  a  salary  for  so  doing,  provided  he 
gives  some  portion  of  his  time  daily  to  his 
master?  A  Subscriber. 


THE  EDITOR'S  LETTER  BOX. 


The  paper  transmitted  by  A.  B.  is  accept- 
able. We  will  thank  him  to  inform  us  confi- 
dentially of  the  name  of  the  writer. 

The  omission  complained  of  by  W.  H.  H. 
was  occasioned  by  the  illness  of  the  publisher. 
We  are  obliged  to  our  correspondent  for  the 
trouble  he  has  taken. 

The  letters  of  S.  A.  B.  and  W,  H.  S.  are 

under  consideration. 

The  paper  of  Harpocrates  is  acceptable. 

The  Queries  and  answers  of  E.  G. ;  Amicus; 
G. ;  ana  many  others,  have  been  unavoidably 
deferred. 

The  "  Thoughts  on  the  Present  Condition 
of  Legal  Practitioners/'  a  pamphlet  published 
by  H.  Butterworth,  will  probably  be  noticed  in 
our  next  number.  We  recommend  it  to  the 
perusal  of  our  readers 
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LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


ON  THB  PUBLIC  RECORDS  OF  ENGLAND, 

By  Mr.  Stacey  Grimaldi,  F.  S.  A. 

Gentlemen, 

Although  the  subject  of  the  two  lectures 
which  1  shall  have  the  pleasure  of  delivering 
to  you  cannot  be  considered  as  equal  in  im- 
portance with  the  courses  you  have  so  lately 
attended,  yet  I  trust  it  will  be  readily  admitted 
that  the  English  Gentleman  who  becomes  a 
legal  student,  ought  not  to  consider  his  time 
uselessly  employed  which  is  passed  in  becom- 
ing acquainted  with  English  Records.  An  inti- 
mate Knowledge  of  the  subject  and  of  the 
records  themselves,  cannot  be  attained  with- 
out long  study;  but  I  hope  that  a  general 
acquaintance  with  them,  may  henceforth  be 
attained  within  these  walls.  It  would  per- 
haps have  been  desirable  that  a  more  parti- 
cular account  of  our  national  records  should 
have  been  given  than  can  be  compressed 
within  two  lectures;  but  accidental  circum- 
stances prevented  my  wish  of  doing  so,  from 
being  carried  into  effect. 

The  term  Record  is  derived  from  the  Latin 
recordari,  to  remember ;  and  signifies  an  au- 
thentic testimony  in  writing  preserved  in 
Courts  of  Record.  Our  ancient  writers  make 
it  necessary  that  records  should  be  on  parch- 
ment ;a  but  this  remark  cannot  be  correct,  as. 
many  of  the  Exchequer  records  are  on  paper. 


a  The  word  parchment  is  derived  from  the 
town  of  Pergamus,  where  it  was  first  invented 
to  transcribe  books,  as  Ptolemy,  King  of 
Egypt,  had  forbidden  the  exportation  of  papy- 
rus from  his  kingdom,  in  order  to  prevent 
Eumene8  from  making  his  library  as  valuable 
as  that  of  Alexandria.  From  this  circum- 
stance parchment  has  been  called  charta  per- 
gamena. 

wo:  ecu.' 


An  act  committed  to  writing  in  any  of  the 
King's  Courts  is,  during  the  term  wherein  it  is 
written,  alterable,— being  no  record ;— but  that 
term  ended,  and  the  act  duly  enrolled,  it  is  a 
record ;  and,  in  our  common  law,  no  witness 
can  prevail  against  it.  This  being  the  defini- 
tion of  the  word  Record,  it  follows  that  the 
term  is  most  incorrectly  used  when  applied  to 
parchment  deeds,  registers,  and  miscellaneous 
MSS  ;  and  it  may  also  be  added,  that  when  a 
record,  as  in  many  instances  is  the  case,  is 
found  out  of  its  proper  custody,  it  ceases  to  be 
evidence,  and  therefore  virtually  loses  its  title 

of  record.  . 

We  have  so  little  knowledge  of  the  judicial 

polity  of  our  Saxon  ancestors,  and  the  over- 
throw of  that  polity  was  such  on  the  Norman 
invasion,  that  the  'reign  of  William  the  Con* 
queror  seems  the  point,  which  by  long  usage 
and  general  consent,  all  parties  are  satisfied 
in  considering  the  boundary  or  their  re- 
searches. "  Before  the  Norman  invasion,  and 
before  the  flood,"  said  a  late  antiquary,  "  are 
much  about  the  same  thing."  I  shall,  there- 
fore, think  it  sufficient  that  my  inquiries  con- 
cerning records  commence  with  the  Norman 

Kings. 

The  collecting  of  the  King's  revenues,— the 
dispensing  of  justice,— and  the  regulation  of  the 
internal  state  of  the  kingdom, — were  the 
material  objects  which  gave  rise  to  all  our 
records,  and  the  earliest,  the  most  voluminous, 
and  possibly  the  most  interesting  and  im- 
portant, are  those  relating  to  the  royal  revenue, 
the  receipt  and  management  of  which  required 
a  complete  Court — that  of  the  Exchequer. 
The  great  survey  of  the  kingdom,  called 
Domesday  Book,  and  numerous  other  surveys 
in  successive  reigns,  shewing  the  division  of 
the  kingdom  into  knight's  tees,  though  they 
might  have  been  compued,  in  the  first  instance, 
principally  for  military  purposes,  yet  were  con- 
tinued: in,  and  after  the  reign  of  Henry  II.  (who 
made  a  practice  of  commuting  military  ser- 
vice for  money),  in  order  that  the  King  might 
have  his  scutages,  his  aids,  and  his  taillages. 
The  scutage,  or  service  of  the  shield,  was  a 
I  2M 
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duty,  service,  or  payment,  incident  to  tenure 
by  chivalry.  Aids  were  payable  on  the  King's 
makiug  hut  eldest  son  a  kuight,  marrying  his 
eldest  daughter,  and  ransoming  his  own  per- 
son when  taken  prisoner  in  war.  Taillages 
were  taxes  levied  upon  his  demesnes,  boroughs, 
and  towns,  for  till  of  which  revenues  there  were 
records, — still  preserved.  There  were,  also, 
records  for  a  multiplicity  of  other  sources  of 
revenue  arising  from  the  land;  for  instance, 
for  the  rents  of  the  King's  extensive  estates ; 
for  the  escheats  due  to  him  from  his  tenants 
in  capite  on  death  or  forfeiture ;  for  the  reve- 
nues of  vacant  bishoprics  and  monasteries; 
for  'granting  the  custody  of  wards  to  his 
courtiers  and  others,  who  became  thereby 
entitled  to  the  profits  of  the  ward's  lands ;  and 
for  consenting  to  the  marriages  of  the  wards. 
It  is  to  the  care  with  which  the  King's  income 
was  collected,  that  we  are  indebted  for  those 
magnificent  records  called  the  Pipe  Rolls,  com- 
mencing in  the  reign  of  Henry  I.,  and  con- 
tinued with  little  interruption  down  to  the  pre- 
sent time,  and  containing  an  account  of  the 
King's  revenue.  To  the  same  care  we  are  in- 
debted for  a  multitude  of  inquisitions  from  the 
reign  of  Henry  III.  downwards,  of  invaluable 
advantage  at  the  present  day,  in  shewing  the 
descent  of  lands,  titles,  and  families,  though 
taken  and  recorded  only  for  the  temporary 
purpose  of  collecting  a  portion  of  the  King's 
revenue,  on  the  deaths  of  his  tenants  in  chief; 
and  thence  called  fnguisithnes  post  mortem. 
The  bare  enumeration  of  the  sorts  of  records 
now  in  existence  relating  to  our  former  Kings' 
revenues,  would  occupy  our  whole  evening. 

The  records  relating  to  the  dispensing  of 
justice  are  very  voluminous,  and  continue  in 
nearly  an  uninterrupted  succession  from  the 
later  Norman  Kings  to  the  present  times. 
These  consist  of  the  proceedings  in,  and  deci- 
sions of,  the  King's  Court,  call  Curia  Regis, 
(which  was  in  existence  prior  to  the  separate 
jurisdiction  of  the  King's  Bench  aud  Common 
rleas),  and  the  placita,  or  pleadings  and  judg- 
ments of  the  several  other  Courts  now  in 
existence,  and  of  many  more  long  since  dis- 
used, as  the  Placita  of  Assize,  of  the  Forests, 
Quo  Warranto,  of  the  Marshal's  Court,  &c. ; 
and  it  is  no  slight  commendation  to  the  state 
of  the  jurisprudence  in  this  kingdom  700  years 
ago.  to  say,  that  the  manner  of  entering  pro- 
ceedings on  the  rolls  at  the  present  day,  the 
forms  now  in  use,  and  the  very  shape  and  size 
of  the  roll,  are  the  same  as  in  that  remote 
period. 

The  third  great  source  of  records  was  in  the 
registering  the  laws  made  for  the  organization 
of  the  internal  state  of  the  kingdom,  of  which 
the  Statutes  of  Parliament,  and  proceedings 
therein,  are  the  most  important,  though,  as  fir 
as  we  at  present  know,  not  of  so  early  a  date 
as  our  other  records.  In  addition  to  these 
three  leading  objects  for  which  our  early  Kings 
after  the  Conquest  had  records,  may  be  named 
a  fourth,  the  inrolment  df  grants  from  the  King 
to  his  subjects,  his  boroughs,  towns,  and  cor- 

S orate  bodies,  and  the  inrolment  of  private 
eeds, — a  practice  which  may  be  considered  as 


invariable  with  respect  to  royal  charters,  aad 
very  common  with  respect  to  important  char- 
ters of  private  individuals.  Under  these  beads 
the  bulk  of  our  records  may  be  classed ;  bat 
there  exist  nevertheless  many  miscellaneous 
records  of  considerable  interest,  as  well  as 
antiquity.  Such  are,  amongst  others,  the 
Coronation  rolls,  which  contain  accounts  of  the 
coronation  of  our  Kings,  and  the  rolls  of  At- 
tainder* and  Pardons  of  individuals,  with  par- 
ticulars of  their  estates. 

Knowing  all  these  things  were  the  work  of 
the  Normans,  introduced  by  them,  not  by 
slow  degrees,  but  instantaneously  on,  or  short- 
ly after  their  becoming  masters  of  the  king- 
dom, and  as  effectually  as  we  enjoy  them  at 
the  present  day,  it  is  impossible  to  withhold 
from  them  the  merit  of  civilizing  this  king- 
dom, and  of  converting  the  island  of  a  rude, 
and,  generally  speaking,  unlettered  race,  into 
the  abode  of  a  people  who  immediately  ranked 
amongst  the  great  and  civilized  nations  of 
Europe. 

With  respect  to  the  date  of  our  earliest  Re- 
cords, we  have  nothing  (with  one  exception, 
which  I  shall  immediately  name,)  earlier  than 
the  Norman  Conquest. 

We  have  no  Saxon  records, — no  records,  in 
the  strict  legal  sense  of  that  word  ;  the  custom 
of  inrolment  was  unknown  to  the  Saxons.  We 
have,  however,  various  Saxon  copies  of  Saxon 
laws,  and  we  have  in  various  public  and  private 
repositories,  ancient  Saxon  charters,  most  of 
which  are  well  written,  and  in  the  Cottonian  li- 
brary, is  a  book  of  grants  to  the  abbey  of  Win- 
chester, written  in  the  year  966,  all  in  letters  of 
(fold.  We  possess  also  Saxon  chronicles,  abound- 
ing in  names  certainly,  yet  so  barren  of  events, 
that  Milton  declared  the  skirmishes  of  kites  or 
crows  as  much  merited  a  particular  narrative 
as  the  confused  transactions  of  the  Saxon  hep- 
tarchy. So  low  was  the  learning  of  the  king- 
dom, that  Charlemagne  sent  to  King  Offa  a 
learned  man,  to  be  his  preceptor.  Alfred,  in 
order  to  dispense  justice,  had  his  nobility  in- 
structed m  letters ;  for  he  complained  that  on 
his  accession,  he  knew  not  one  person  south  of 
the  Thames  who  could  so  much  as  interpret 
the  Latin  service,  and  very  few  in  the  northern 
parts  who  had  reached  even  to  that  low  point 
of  erudition;  the  extreme  ignorance  of  the 
age  made  deeds  and  writings  very  rare ;  the 
County  or  Hundred  Court  was  the  place  where 
the  most  remarkable  civil  transactions  were 
finished,  in  order  to  preserve  the  memory  of 
them,  and  thus  prevent  all  future  dispute,  and 
sometimes  for  greater  security,  the  most  consi- 
derable of  the  deeds  were  inserted  in  the  blank 
leaves  of  the  Evangelists,  or  of  the  Missal,  or 
other  sacred  book  of  the  neighbouring  cathe- 
dral, monastery,  or  religious  house, — a  proof,  if 
any  were  wanting,  that  there  were  no  legal 
books  or  rolls  in  existence,  on  which  to  inrol 
or  record  them.  The  queen  of  Edward  the 
Confessor  is  handed  down  to  us  as  remarkable  for 
her  literary  attainments ;  and  Ingulphns  relates, 
that  many  a  time  when  a  boy,  he  met  the  queen 
as  he  was  coming  from  school,  who  would 
dispute  with  him  concerning  his  Tenet ;  that 
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she  had  a  peculiar  pleasure  to  pass  from  gram- 
mar to  logic  in  which  she  had  been  instructed, 
and  that  she  frequently  ordered  one  of  her 
attendants  to  give  him  two  or  three  pieces  of 
money,  or  to  take  him  to  the  royal  pantry,  and 
treat  him  with  a  repast. 

The  exception  to  my  assertion  that  we  have 
no  Saxon  records,  is  to  be  found  in  the  Rolls 
at  the  Tower  of  London,  called  Churl*  Antique, 
which  are  forty-one  rolls  containing  inrolments 
of  charters  from  the  time  of  the  Saxon  King 
Edgar  to  the  reign  of  Henry  III.  The  inrol- 
ment  of  them  however  did  not  take  place  till 
the  reign  of  Henry  III. 

The  most  ancient  record  which  we  have  in 
this  kingdom,  is  the  magnificent  survey  of 
England  called  Domesday,  the  compilation  of 
which  was  completed  (as  appears  by  a  memor- 
andum at  the  end  of  the  second  volume,)  in 
the  year  1086.  The  memorandum  is  in  these 
words :  "  In  the  year  1086  from  the  incarnation 
of  our  Lord,  the  20th  of  the  reign  of  William, 
this  description  is  made,  not  only  for  these  three 
counties,  but  also  for  others."  It  is  probably 
known  to  all  here,  that  this  is  a  survey  of  the 
greatest  part  of  England,  and  it  is  said  there 
is  not  so  valuable  a  document  in  Europe. 

The  date  of  our  next  public  record  is  1130, 
being  the  31st  year  of  the  reign  of  King  Henry 
I.,  the  son  of  William  the  Conqueror.  It  is 
called  %  Pipe  Roll,  otherwise,  the  Great  Roll  of 
the  Exchequer,  and  with  the  exception  of  a 
short  period,  immediately  subsequent  to  this 
date,  the  records  called  ripe  Rolls  have  been 
continued  in  regular  succession  to  the  present 
day ;  they  contain  the  revenues  of  the  crown. 
There  is  evidence,  on  examination  of  this  docu- 
ment of  31  Hen.  I.  that  it  has  been  saved  from 
a  wreck  of  many  other  great  rolls  of  the  Ex- 
chequer prior  to  the  reign  of  Henry  II.;  and 
we  have  also  the  additional  evidence  of  Swere- 
ford,  the  compiler  of  the  Red  Book  of  the 
Exchequer  in  the  time  of  Henry  II.,  who  says 
he  had  inspected  some  annual  rolls  of  the  reign 
of  Henry  f.  I  think  therefore  it  is  not  unrea- 
sonable to  conclude,  that  the  Pipe  Rolls  com- 
menced in  the  reign  of  the  Conqueror,  more 
especially  as  a  portion  of  one  for  Normandy 
has  lately  been  published,  of  the  date  of  1 184 

Our  next  records  are  of  the  reign  of  Henry 
U.,  the  grandson  of  Henry  I.,  and  great  grand- 
son of  the  Conqueror.  He  began  nis  reign  in 
1133,  only  forty-six  years  after  the  death  of 
the  Conqueror;  and  of  his  period  we  have  a  ce- 
lebrated record  of  knights'  fees,  or  of  the  lands 
holden  by  the  King's  tenants  in  capite,  called 
the  Black  Book  of  the  Exchequer,  and  another 
record,  being  rolls  of  the  widows  and  children 
of  the  King's  tenants,  shewing  their  ages,  lands, 
and  possessions.  By  means  of  these  documents, 
and  these  alone,  we  can  trace  the  connexion 
from  one  great  man  to  another,  for  the  first 
century  and  a  quarter  after  the  Conquest,  as 
Henry  II.  lived  till  the  year  1189. 

In  the  reign  of  Richard  I.,  (the  son  of  our 
last-named  lung  Henry  II.)  and  who  began  his 
reign  in  1189,  nearly  660  years  since,  we  find 
the  commencement  of  the  proceedings  in  our 
Courts  of  Justice  $  and  we  are  in  possession  of 


placita  of  the  Curia  Regit,  and  of  Assize,  and 
of  the  fines  levied  in  his  reign,  as  also  of  records 
called  the  Scotch  Rolls,  containing  transactions 
between  the  English  and  Scotch  nations ;  but 
from  the  next  King's  reign,  (that  of  John, 
who  was  brother  of  Richard  I.),  we  may  con- 
sider we  have  an  unbroken  series  of  records  of 
the  principal  events  and  persons  in  the  king- 
dom. We  have  rolls  of  Charters,  rolls  of  Offer- 
ings or  Gifts,  called  OOlata  rolls,  rolls  of  Letters 
patent,  rolls  of  Liberate,  (that  is,  for  the  delivery 
of  lands,  payments  of  money,  and  the  like)  also 
Clone  Rolls,  on  the  backs  of  which  are  the  writs 
of  summons  to  Parliament,  Fine  Rolls,  Norman 
Rolls,  and  others,  to  the  number  of  69,  for  this 
reign,  in  the  Tower  alone. 

ft  is  possible  that  the  next  reigns,  of  Henry 
III,  and  of  his  son  Edward  I,  will  include  the 
commencement  of  all  the  remaining  important 
records  of  the  kingdom ;  for  from  the  first 
year  of  this  King's  reign,  we  have  a  series  of 
inquisitions  post  mortem,  the  contents  of  which 
have  been    already  noticed,    and  from  the 
reign  of  the  last  of  these  kings  we  have  an  un- 
interrupted series  of  records  of  our  present 
Courts  of  King's  Bench,  Common  Pleas,  Ex- 
chequer, Parliament,  and  others :  thus  even 
if  other  nations  he  as  rich  in  national  records 
as  we  are,  it  is  at  least  difficult  to  conceive  how 
they  can  more  abound  in  them ;  and  if  the 
Pope  would  but  restore  to  us  the  manuscripts 
and  records  which  the  English  ecclesiastics 
lodged  from  time  to  time  in  the  Vatican,  es- 
pecially ou  the  dissolution  of  their  houses  in 
the  reign  of  Henry  VIII,  and  on  the  suppression 
of  the  Alien  Priories  in  the  reign  of  Henry  V, 
(the  whole  of  which  records  are  still  doubtless 
safely  deposited  at  Rome)  we  should  perhaps 
possess  all  which  were  ever  possessed  by  our  an- 
cestors, excepting  some  of  very  ancient  date, 
whose  loss  will  be  presently  adverted  to.    As 
the  Vatican  archives  contain  much  relative  to 
England,  I  shall  doubtless  be  permitted  to  say 
a  word  or  two  upon  them.    These  archives, 
and  those  of  the  Castle  of  St.  Angelo  at  Rome, 
contain,  it  is  said,  about  20,000  volumes  of 
records  and  MSS.,  but  without  any  inventory 
or  index.    So  that  it  is  extremely  difficult  to 
discover  any  particular  papers,  unless  there 
could  be  given  a  particular  specification  of  the 
date  or  year  of  the  record.    It  is  also  very  dif- 
ficult to  obtain  permission  to  have  any  search 
made,  as  the  records  are  considered  secret,  and 
the  archives  even  go  by  the  name  of  Secret 
Archives.    In  the  year  1788,  Andrew  Stuart, 
Esq.,  M.  P.,  having  a  wish  to  inspect  the  mar- 
riage dispensations  in  the  Vatican,  for  the  pur- 
pose of  establishing  the  genealogy  of  the  Royal 
line  of  Stuart,  procured  an  examination  to  be 
made,'  and  obtained  no  less  than  sixty  dispen- 
sations or  marriage  licenses  between  the  year 
1317  and  1452,  of  great  personages  in  Scot- 
land. 

With  respect  to  the  great  care  anciently 
taken  of  records,  and  the  value  put  upon  them, 
it  may  be  observed,  that  the  records  of  the 
King's  Courts  have  been  termed  by  Parlia- 
ment, so  far  back  as  in  the  reign  of  Edward  III, 
"  not  only  the  records  of  the  king  and  king- 
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dom,  but  the  evidence  of  every  man's  particu- 
lar right."  They  have  also  been  regarded  as 
part  of  the  Royal  Treasure ;  and  hence  the 

S  laces  in  which  they  are  kept,  are  to  this  day 
ennminated  The  Treatunei  of  the  King's 
Bench,  Common  Pleas,  and  Exchequer ;  and 
anciently  the  place  in  which  they  were  kept  in 
the  Tower,  was  denominated  "  The  King's 
Treasury."  In  the  reign  of  King  Edward  IV, 
in  a  case  respecting  the  office  of  the  Chamber- 
lain of  the  Exchequer,  it  is  said,  "  this  office  is 
a  jrreat  office,  for  he  keeps  the  treasure  of  the 
King,  that  is  to  say,  the  Records."  And  in 
the  recital  of  Queen  Elizabeth's  warrant  to 
the  then  Master  of  the  Rolls,  for  removing 
certain  records  of  Chancery  to  the  Tower,  they 
are  called,  "  A  principal  member  of  the  trea- 
sure belonging  to  ourself,  to  our  crown  and 
realtne." 

A  writ  is  in  existence,  inrolled  on  the  close 
roll,  whereby  the  King  Edw.  1,  in  the  19th 
year  of  his  reign,  commanded  the  Treasurer  to 
open  the  chest  containing  the  Rolls  of  Chan- 
cery at  the  New  Temple,  and  tike  out  cer- 
tain records,  and  transmit  them  to  the  King, 
who,  attended  by  his  Chancery,  was  then 
in  Scotland,  engaged  as  umpire  between 
the  competitors  for  the  Crown  of  that  nation. 
It  also  appears  by  another  writ,  that  in  the 
following  year,  on  the  King's  return  to  Lon- 
don, new  keys  to  the  above-mentioned  chest 
were  delivered  to  John  de  Langhton  the  Chan- 
cellor, as  also  the  Patent  Roll  of  the  39th,  and 
Charter  Roll  of  the  22d  of  Henry  III,  being  those 
which  were  taken  out  of  the  chest  and  sent  to 
the  King  the  preceding  year.  About  thirteen 
years  after  this,  we  find  the  records  mentioned, 
as  being-  then  preserved  in  the  Tower ;  and  of 
course,  it  is  well  known  to  all  of  us,thattheTow- 
er  was  the  King's  residence  and  principal  castle 
of  defence.  Although  from  the  period  of  this 
removal,  the  Tower  was  the  principal,  it  does 
not,  till  some  years  afterwards,  appear  to  have 
been  the  only  repository  of  the  Chancery  Re- 
cords. In  the  succeeding  reign,  the  Castles  of 
Pontefract,  Tutbury,  and  Tonbridge,  and  the 
House  of  Friars  Preachers,  in  London,  are 
noticed  as  places  wherein  charters,  writings, 
and  other  muniments  belonging  to  the  Crown, 
were  preserved.  Anciently,  when  the  King 
held  his  Court  and  Parliament  at  places  distant 
from  the  capital,  the  Chancery  usually  fol- 
lowed; and  on  these  occasions,  it  was  cus- 
tomary for  some  abbot  and  convent  to  find  a 
horse  for  the  conveyance  of  the  records.  In 
1298,  the  Scots,  roused  by  the  famous  Wal- 
lace, compelled  Edward  to  put  himself  at  the 
head  of  his  forces,  in  order  to  retain  his  newly 
acquired  superiority.  On  this  account  the 
Courts  were  removed  by  ordinance  to  York  ; 
and  on  their  return  to  London,  the  King  being 
(in  the  language  of  the  writ)  "  in  great  need 
of  a  strong  and  steady  horse,  to  carry  his  rolls 
of  Chancery,"  commanded  the  Abbot  of  Fur- 
ness  to  send  him  one  by  a  person  of  his  house, 
to  he  delivered  at  York  on  the  Feast  of  St. 
Janes,  and  John  de  Lang  ton,  his  Chancellor, 
waa;to  take  charge  of  the  horse.  In  the  6 
Edw.  Ill,  the  Abbot  and  Convent  of  BeauKeu 


were  directed  to  f>rt>vide  a  horse,  and  to  send 
it  on  the  Morrow  of  the  Ascension  to  the  King's 
Chancery,  which  the  abbot  accordingly  did  by 
one  of  his  monks ;  but  the  animal  being 
deemed  insufficient,  the  monk  -promised  to 
send  a  better  by  the  feast  of  St.  John  the 
Baptist,  which  was  done,  and  the  horse  ac- 
cepted. 

In  the  7th  of  Edward  111,  the  Parlia- 
ment and  Courts  sat  at  York,  and  the  King 
dispatched  Theobald  Poleyn,  servant  of  the 
Rolls  of  Chancery,  and  John  de  Tiddeswell, 
clerk,  to  brinp  the  rolls,  writs,  and  memo- 
randa, from  his  Treasury  in  the  Tower  of 
London  to  York.  He  also  sent  his  mandate 
to  the  Abbot  and  Convent  of  Stratford,  di- 
recting them  to  provide  a  sumpter  horse  and 
servant  for  their  conveyance.  In  the  15th  of 
Richard  II  (1381),  the  Courts  were  removed 
to  York  by  virtue  of  a  proclamation,  and  all 
writs,  original  and  judicial,  were  made  return- 
able there  on  the  Morrow  of  St.  John  the  Bap- 
tist, on  which  day  the  King  and  Council  were 
at  Nottingham,  whence  they  proceeded  to 
York.  On  this  occasion  the  king  assigned 
Henry  Maupas,  John  Barnely,  and  John  del 
Rolles,  (the  latter  probably  deriving  bis  name 
from  his  office,  as  attached  to  the  Rolls)  to 
arrest  and  take  such  and  so  many  horses  and 
carts  as  would  be  sufficient  for  the  carriar e  of 
the  Rolls  in  Chancery  from  London  to  York, 
whither  accordingly  they  appear'  to  have  been 
taken  under  a  strong  escort,  by  the  way  of 
Lenton,  near  Nottingham  :  and  in  the  follow- 
ing year  the  Treasurer  and  Barons  of  the  Ex- 
chequer were  directed  to  allow  the  Keeper  of 
the  Hanaper  105/.  I6#.  Sd.  (a  very  great  sum 
in  those  days)  for  various  expenses  attending 
their  conveyance  from  London  to  Lenton,  and 
thence  to  York,  and  for  the  recarrhtge  of  diem 
from  York  to  London. 

In  the  22d  year  of  the  same  reign  the  Par- 
liament met  at  Shrewsbury,  and  the  rolls  of 
Chancery  were  taken  thither  from  London, 
and  the  Clerk  of  the  Hanaper  was  allowed  12/. 
for  their  conveyance  to  Shrewsbury,  and  re- 
conveyance to  London.  Between  this  period 
and  the  reign  of  Edward  IV,  numerous  writs 
occur,  directing  abbots  and  convents  to  pro- 
vide a  horse,  to  carry  the  rolls  and  memoran- 
da of  Chancery. 

With  respect  to  the  arranging  of  the  nation- 
al records,  the  first  instances  we  have  of  the 
attention  of  the  Crown  being  engaged  by  that 
subject,  occur  in  the  reign  of  King  Edward  II. 
That  monarch  by  his  writ,  dated  at  Westmin- 
ster, in  the  14th .year  of  his  reign,  directed  the 
Treasurer  and  Barons  of  the  Exchequer  to 
employ  a  suitable  number  of  skilful  clerks 
to  look  over,  arrange,  and  methodize  such 
rolls,  books,  and  memoranda  of  the  times  of 
his  progenitors  as  were  then  in  his  Treasury 
and  in  tne  Tower  of  London,  in  order  that  they 
might  thenceforth  be  more  properly  preserved 
for  the  public  weal. 

Two  years  afterwards  letters  patent  were  di- 
rected to  the  Treasurer  and  Barons,  com- 
manding that  all  papa)  bulls,  charters,  writings, 
and  memoranda,  concerning  the  King's  state 
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and  liberties  in  England,  Ifeiand,  Wales,  Scot- 
.  land  and  Ponthieu,  then  remaining  in  their 
custody  in  the  Treasury,  the  Wardrobe,  in  the 
Tower,  and  elsewhere,  should  be  calendered 
and  arranged  at  the  expense  of  the  Crown ; 
aud  for  that  purpose  they  were  ordered  to  em- 
ploy as  many  experienced  clerks  as  would  be 
necessary,  and  remunerate  them  out  of  the 
Treasury.  In  the  1 9th  year  of  the  same  King, 
Robert  de  Hoton  and  Thomas  Sibthorpe,  who 
had  then  recently  been  appointed  to  examine, 
arrange,  and  put  in  order  the  King's  charters, 
writings,  and  all  other  muniments  in  the  castles 
of  Pontefract,  Tutbury,  and  Tonbridge,  also 
such  as  had  been  lately  brought  into  and  were 
then  in  the  Tower,  ana  those  in  the  House  of 
the  Friars  Preachers,  London,  were  command- 
ed to  deliver  all  the  rolls  of  their  arrangement, 
if  any  in  their  custody,  and  likewise  the  keys 
of  the  chest  and  coffers,  to  the  Treasurer  and 
Chamberlain  of  the  Exchequer. 

By  the  statutes  of  8  Richard  II.  and  8  Hen. 
VI.,  laws  were  made  to  protect  the  public  re- 
cords from  erasure,  embezzlement,  and  fulsifi- 
catiou.  Yet  no  steps  appear  to  have  been 
taken  before  the  reign  oi  Queen  Elizabeth  to 
render  them  effectually  beneficial  to  the  public. 
That  era,  however,  may  be  said  to  have  given 
birth  to  the  study  of  antiquities  in  this  country, 
and  it  produced  several  great  and  learned  men, 
who  knew  how  to  appreciate  these  venerable 
treasures,  and  who  drew  the  attention  of  the 
Crown  to  the  neglected  condition  in  which 
they  had  then  become.  An  enquiry  was  in 
consequence  instituted,  and  some  salutary 
measures  were  adopted  for  their  better  pre- 
servation and  arrangement. 

About  this  time,  the  custody  of  the  records 
was  committed  to  Mr.  William  Bowyer,  a 
.  man  distinguished  not  less  by  his  talents,  than 
by  his  industry.  He  first  Reduced  the  records 
in  the  Tower  to  a  tolerable  state  of  order, 
and  is  said  to  have  devoted .  upwards  of  eight 
.  years  to  that  laborious  task. 

The  care  which  Elizabeth  manifested  for  the 
public  records  of  her  kingdom,  was  not  fol- 
lowed by  a  similar  regard. for  them  on  the  part 
of  her  successors ;  and  although  the  learned 
Selden  was  appointed  keeper  of  them  by  the 
Parliament,  in  1643,  and  although  the  famous 
Prynne  succeeded  him  soon  after  King 
Charles's  restoration,  yet  the  great  mass  of 
rolls  and  documents  was  allowed  to  return  to 
the  chaos  of  confusion  in  which  they  were 
found  by  Bowyer. 

Such  was  the  state  of  the  public  records  at 
the  commencement  of  the  last  century,  when 
Charles  Lord  Halifax  called  the  attention  of 
Parliament  to  the  subject,  and  a  Committee 
was  appointed  to  inquire  into  the  state  of  the 
national  records,  and  to  recommend  such  mea- 
sures as  it  might  deem  expedient  for  their 
future  preservation,  and  for  rendering  them 
practically  useful  to  the  country.  The  Com- 
mittee was  revived  from  time  to  time  till  the 
close  of  the  succeeding  reign,  during  which 
period  its  operations,  though  limited,  were  at- 
tended witn  many  very  beneficial  results. 
Mauy  thousand  rolls  and  records  were  col-. 


lected,  and  arranged  in  the  chronological 
order  in  which  they  now  stand.  Calendars 
were  made  to  such  of  them  as  were  thought 
most  essentially  useful;  and  by  command  of 
the  Queen,  Sir  Christopher  Wren  prepared 
proper  and  convenient  presses,  both  at  the 
Tower  and  Chapter  House,  for  the  keeping  of 
the  records. 

In  the  fifth  vear  of  Richard  II.,  1381,  William 
de  Burstal],  Clerk,  the  Keeper  of  the  Rolls  of 
Chancery,  delivered  to  his  successor  all  the 
rolls,  memoranda,  and  other  evidences;  and 
the  delivery  and  receipt  of  them  appear  by  an 
indenture  made  between  the  parties :  and  from 
this  document,  which  is  still  preserved  among 
the  records  of  the  Tower,  we  derive  the  grati- 
fying information,  that  the  records  now  cor- 
respond, in  an  extraordinary  manner,  with  the 
minute  account  given  of  them  in  that  inden- 
ture. 

Srhe  remainder  of  the  Lecture,  which  treats 
e  loss  of  our  early  records,  the  abbreviations 
used  in  the  records,  &c,  will  be  given  in  an 
early  number. 

The  Second  Lecture  will  be  delivered  by  Mr. 
Grimaldi  on  Wednesday,  the  30th  instants] 


PROFESSIONAL  GRIEVANCES. 


ATTENDANCE   AT  THE  JUDGES'   CHAMBERS. 

By  both  old  and  new  rules,  at  the  expiration  of 
a  certain  number  of  days,  some  act  is  required 
to  be  done,  which  rules  are  drawn  up  by  the 
Judges, 'and  in  many  cases  reauire  their  pre- 
sence to  carry  into  effect.  A  day  or  two  back 
I  had  occasion  to  put  in  special  bail;  on  my  ar- 
rival at  Serjeants'  Inn,  I  was  informed  that  not 
any  Judge  had  been  there  that  day.  It  was  not 
a  holiday.  The  bail  were  men  of  business,  to 
whom  it  was  a  serious  inconvenience  to  attend 
in  the  middle  of  the  day ;  and  generally  defen- 
dants are  under  sufficient  obligation  to  their 
bail,  without  appearing  to  put  them  to  unne- 
cessary trouble.  It  fortunately  happened  I  had  a 
day  to  spare;  had  it  been  the  last  day,  however, 
I  should  have  been  equally  unable  to  complete 
my  business.  If  the  attendance  at  chambers  be 
not  of  sufficient  importance,  or  if  other  business 
completely  occupies  the  whole  of  the  Judges, 
ought  there  not  to  be  a  deputy  appointed  who 
might  attend  to  this  part  of  the  machinery  of 
the  law?  C. 


ACKNOWLEDGMENTS    OP    DEEDS   UNDER  THE 
FINE   AND   RECOVERY  ACT. 

It  is  a  very  general  complaint,  that  conside- 
rable delay  takes  place  in  completing  the  certi- 
ficates of  the  acknowledgments  under  the  Fines 
and  Recoveries  Act.  The  parties  are  often 
put  to  inconvenience  by  the  delay,  and  the 
London  agents  are  blamed  by  their  clients  in 
the  country  for  neglecting  to  hasten  the  return 
of  the  documents  to  complete  the  title.  The 
evil  is  still  further  increased  in  some  instances 
by  the  certificate  being  returned,  after  all  this 
procrastination,  as  defective  in  some  particular 
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which  ought  to  have  been  pointed  oi*t  at  the 
time  of  filing  it. 

I  do  not  complain  of  the  intelligent  officer 
appointed  under  the  act,  who  is  always  cour- 
teous and  I  believe  as  expeditious  as  he  per- 
sonally can  be ;  but  he  should  have  proper 
sistance  in  the  discharge  of  his  duties. 


AFFIDAVIT  TO  HOLD  TO  BAIL. 


We  are  informed,  that  on  the  authority  of  the 
case  of  Roberts  v.  Pilkington,  reported  at  p. 
388,  a  similar  application  was  made  to  the 
learned  Judge  who  appears  to  have  decided 
that  case,  and  the  accuracy  of  our  report  was 
impugned.  We  are  assured  that  the  point  was 
decided  according  to  the  report,  namely, 
"  that  the  allegation  was  not  sufficient,  as  the 
bill  might  be  due  and  unpaid,  if  any  portion  of 
it  was  still  unpaid,  even  to  an  amount  less  than 
that  for  which  a  defendant  could  be  held  to 
bail."  The  doubt  is,  what  was  the  particular 
allegation  which  was  thus  held  to  be  insuffi- 
cient ?  The  report  states  that  the  defendant 
was  indebted  to  the  plaintiff  in  a  certain  amount 
"  on  a  bill  of  exchange  still  due  and  unpaid," 
without  stating  the  bill  to  be  "  wholly  due  and 
unpaid." 

According  to  this  report,  the  affidavit  was 
insufficient  because  it  did  not  shew  that  there 
remained  due  on  the  bill  20/.  or  upwards,  ex- 
clusive of  interest.  Brooks  v.  C«lman,  6  L.  O. 
444.  This  might  be  done,  either  by  stating 
the  amount  of  the  bill  exclusive  of  interest,  or 
by  stating  that  the  bill  was  wholly  due  and 
unpaid,  and  neither  statement  appears  to  have 
been  made.  In  the  case  referred  to,  of  Brooks 
▼.  Colman,  the  Court  appears  to  have  consi- 
dered it  imperative  that  the  amount  of  the  bill 
should  be  stated,  so  as  to  negative  the  possi- 
bility of  the  sum  being  made  up  in  part  of  in- 
terest ;  for  there  the  amount  sworn  to  be  due 
was  51/.  9s. ;  and  it  was  very  improbable,  there- 
fore, that  any  deduction  of  interest  could  have 
brought  the  sum  below  20/. 

The  multitude  of  cases  decided  in  the  Prac- 
tice Court  renders  it  sometimes  difficult  to 
collect  all  the  circumstances ;  but  we  believe 
that  our  reports  of  the  decisions  may  be  relied 
on ;  and  in  the  case  in  question,  the  decision, 
as  reported,  is  consistent  with  the  principle  of 
the  previous  cases,  namely,  that  it  must  clearly 
appear  on  the  affidavit  there  is  a  sufficient  sura 
to  hold  to  bail  for,  exclusive  of  interest. 


FURTHER  LIST  OF  COUNTRY  PER- 
PETUAL COMMISSIONERS, 

Appointed  under  the  Fines  and  Recoveries  Acts. 


LANCASHIRE. 

Hargreaves,  John,  Blackburn. 
Hargreaves,  Henry,  Blackburn. 
Hartley,  William,  Clithero. 
Norris,  William  Hutchinson,  Bury. 

STAFFORDSHIRE. 

Wilkinson,  Frederic,  Newcastle  under  Lyne. 

SUFFOLK. 

Borton,  James,  Bury  St  Edmunds. 

WORCESTERSHIRE. 

Goode,  Thomas,  Dudley. 

YORKSHIRE. 

Allen,  William,  New  Malton. 
Hutchinson,  Richard,  Leeds. 
Shaw,  John  Hope,  Leeds. 


TRIAL  OF  ISSUES,  UNDER  THE 
LAW  AMENDMENT  ACT. 


HEREFORDSHIRE. 


Days  appointed  by  the  Sheriff  to  try 
Causes  by  Writs  of  Trial,  &c. : 

Friday,  May  9,  1834,  Town  Hall,  Leominster. 


Friday.  June  6 
Friday,  July  4 
Friday,  Aug.  1  . 
Friday,  Aug.  29  . 
Friday,  Sept.  26 . 
Friday,  Oct  8  . 
Friday,  Nov.  21  . 
Friday,  Dec.  19 . 


Town  Hall,  Ross. 
Shire  Hall,  Hereford. 

Ditto        ditto. 
Town  Hall,  Leominster. 
Shire  Hall,  Hereford. 
Town  Hall,  Ross. 
Shire  Hall,  Hereford. 

Ditto        ditto. 


Friday,  Jan.  16, 1835,     Ditto       ditto. 
At  eleven  o'clock  each  morning. 

James  Robinson,  Agent, 

7,  Queen  Street  Place. 


MISCELLANEA. 


CHARGE  AS  TO    BIER-H0U8EB    IN  THE  TIME 
OF  CHARLES   THE  FIRST. 

The  following  extract  from  the  celebrated 
speech  of  Lord  Coventry  to  the  Judges  in 
1637*  will  shew  that  the  abuse  of  what  our 
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country  friends  know  by  the  name  of  "  kidly- 
winki "  (if  we  spell  it  aright),  is  of  somewhat 
more  ancient  date  than  the  Beer  Bill. 


u 


The  next  thiny  that  I  shall  mention  unto 
you  is,  the  rectifying  and  reforming  of  ale- 
houses and  tippling  houses ;  and  those  I  ac- 
count one  of  the  greatest  pests  of  the  kingdom. 
First,  therefore,  let  none  be  enabled  to  set  up 
or  continue  without  license :  there  are  a  kind 
of  people  that  do  take  upon  them  licenses,  re- 
cognizances, or  laws,  or  what  you  will,  and 
who  have  been  a  great  deal  the  worse,  because 
they  see  a  great  multitude  tolerated  that  have 
no  license ;  and  therefore  I  give  it  in  charge 
to  take  a  course  that  none  be  permitted  unless 
they  be  licensed  :   and  for  the  licensed  ale- 
houses, let  them  be  but  a  few,  and  in  fit  places ; 
if  they  be  in  private  comers  and  ill  places,  they 
become  the  dens  of  thieves,  they  are  the  pub- 
lic stages  of  drunkenness  and  disorder.    In 
market  towns,  or  in  great  places  or  roads, 
where  travellers    come,  they  are  necessary. 
Next  unto  this,  let  those  that  be  licensed  be 
held  strictly  to  it,  according  to  law.    It  hath 
been  observed,  and  very  truly,  that  in  the  ta- 
verns, inns,  and  alehouses  in  England,  by  the 
falsehood  of  their  measure  and  their  unjust 
prices,  they  have  drawn  more  money  from 
the  guest,  than  out  of  the  excise  of  ale  or  beer 
are  drawn  out  in  Holland.    A  strange  thing, 
that  people  for  a  public  work,  for  any  thing 
that  is  good,  should  be  loth  to  part  with  any- 
thing, and  yet,  with  open  eyes,  to  see  them- 
selves deceived  by  such  base  and  lev/d  people. 
Next  unto  this,  let  care  be  taken  in  the  choice 
of  alehouse  keepers,  that  it  be  not  appointed 
to  be  the  livelihood  of  a  great  family :  one  or 
two  is  enough  to  draw  drink,  and  serve  the 
people  in  an  alehouse;  but  if  six,  eight,  ten, 
or  twelve,  must  be  maintained  by  alehouse 
keeping,  it  cannot  chuse  but  be  an  exceeding 
disorder,  and  the  family  by  this  means  is  unfit 
for  any  other  good  work  or  employment.    I 
have  not  skill  enough  to  understand  all  the  in- 
conveniences that  come  from  this  one  ill  foun- 
tain, and  my  memory  will  not  contain  what  I 
have  so  many  timet  observed  of  them  myself ; 
but  your  lordships  have  a  knowledge  and  ex- 
perience of  them,  therefore  I  will  leave  them 
unto  you:   only  this,  that  because  in  many 
places  they  swarm  by  default  of  the  justices  of 
the  peace,  that  set  up  too  many ;  and  there 
are  none,  except  yourselves  at  the  assizes,  all 
the  year  long  can  meet  with  this  evil,  but  the 
justices  of  the  peace :  and  if  the  justices  of  the 
peace  will  not  obey  your  charge  herein,  certify 
their  default  and  names,  and  I  assure  you  they 
shall  be  discharged.    I  once  did  discharge  two 
justices  for  setting  up  one  alehouse,  and  shall 
be  glad  to  do  the  like  again  upon  the  same 
occasion." 


THK    ORIGINAL   CASE    OF    "  BULLUM   (ALIAS 
ASINUM)   *.   BOAT  (J  M." 

A  case  in  law  was  related  to  Martin  Luther, 
namely,  that  a  miller  had  an  ass,  which  ran  out 


of  his  paddock,  and  came  to  a  river  side  to 
drink  thereout.  But  inasmuch  as  the  boat  had 
not  been  tied  fast  by  the  fisherman,  it  floated 
away  with  the  ass,  so  that  the  miller  lost  his 
donkev,  and  the  fisherman  his  boat.  The 
miller  thereupon  complained  of  the  fisherman 
for  neglecting  to  tie  his  boat  fast;  aud  the 
fisherman  accused  the  miller  for  not  keeping 
his  as*  at  home,  desiring  satisfaction  for  his 
boat.  Now  the  question  was,  what  is  the  law? 
Did  the  ass  take  away  the  boat,  or  the  boat  the 
ass?  Whereupon  Luther  said,  "These  are 
called  cases  in  law :  they  were  both  in  error ; 
the  fisherman  in  not  tying  his  boat  fast,  and 
the  miller  in  not  keeping  his  ass  at  home. 
There  is  a  fault  on  both  sides ;  it  is  a  chance- 
medley  ;  there  was  negligence  on  both  sides. 
Such  cases  waive  the  rigour  of  lawyers :  for 
the  extreme  rigour  is  not  to  be  exercised,  but 
only  equity.  All  things  are  to  be  governed  by 
equity."    Luther's  Familiar  Discourses. 


LIST  OF  NEW  PUBLICATIONS. 


The  Principal  Statutes  and  Rules  of  Court 
for  the  Administration  of  Justice  at  Common 
Law,  from  July,  1830,  to  the  present  time. 
Price  6#.  bds. 

Third  Addenda  to  Chapman's  King's  Bench» 
containing  the  Practice  of  the  Parliamentary 
and  other  Rules  of  Hilary  Term  4  Wil.  4 ;  also 
Bills  of  Costs,  as  allowed  on  Taxation  on  the 
New  Scale,  for  Recovery  of  Debts  not  ex- 
ceeding Twenty  Pounds.  Easter  Term,  1834. 
Price  S*.  bds. 

All  the  Rules  of  the  Court  of  King's  Bench, 
&c.  since  the  Statute  of  1  Wil.  4.  c.  70.  to  the 
present  time.  By  J.  Jervis,  Esq.  Price  8#. 
bds. 

Reports  of  Cases  argued  and  determined  in 
the  Vice  Chancellor's  Court.  Vol.  5.  Part  1. 
By  N.  Simons,  Esq.    Price  9s. 

Reports  of  Cases  in  the  Court  of  King's 
Bench  in  Easter  Term,  3  Wil.  4.  By  R.  V. 
Barnewall  and  J.  L.  Adolphus,  Esqrs.  Vol.  4. 
Part  4.    Price  Is.  6d. 


BANKRUPTCIES  SUPERSEDED. 
From  Mm.  2!,  to  April  18,  1854,  both  faeiaaiM. 

Channon,  John,  Hertford  House,  Piccadilly,  and  of  Park 
Street.  Grofvenoi  Square,  Dealer. 

Gudge,  Edw.,  Bristol,  Woollen  Draper. 

Price,  George,  Saeinton,  Nottingham,  TwUt-Net  Manufac- 
turer. 

Weber,  Paul  Edw.,  Irun  Founder,  Salt  Merchant,  fcc. 


BANKRUPTS. 

Prom  Afar.  31,  to  April  18, 1884,  both  lactam*. 

Aakey,  The,  Leadenball  Street,  Jeweller.    Giteoa,  Off.  Am.; 

Prior,  Poultry. 
Bullock,  Brooks  Hugh,  Bath,  and  aUo  of  Grafton  Street, 
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Bankrupts. 


Bond  Street,  Wine  Merchant.      While  &  Co.,  Bedford 
Row  ;  Bruin  k  Co.,  Bristol. 
Bainbridre,  John,  Richmond.  York,  Ironmonger.  William' 
son,  Verulam  Buildings,  Gray's  Inn  ;    Btanchard  k  Co., 
York.  . 

Bcecraft,  Elizabeth  Ann,  Curxon  Street,  Mayfair, Embroid- 
erer &  Seller  of  Embroidery.    Webb,  Albany,  Piccadilly. 
Brettargh,  Henry,  Manchester,  Hat  Manufacturer.     Scott 

Lincoln's  Inn  Fields;  Greenhalgh,  Manchester. 
Bailey,  George,  Rudge.  Salop,  Victualler.      Ronald*,  Crown 
Court,  Old  Broad  Screet ;  Nicholls,  Catstree,  near  Bridg- 
north. 
Blackburn,  Rob.,  Basinghall  Street,  Surgeon  k  Apothecary. 

Edwards,  Off.  Ass. ;  Burrtll  k  Co.,  Lothbury. 
Briggs,  Joseph,  Lawrence  Lane,  Cheapside,  Norwich  k  Silk 
Warehouseman  $  and  of  the  Victoria  Bazaar,  High  Hoi- 
born,  Dealer  in  French  Goods  and  Jewellery.  liydney, 
New  London  Street,  Fenchurch  Street ;  Clark,  Off.  Ass. 
Boys,  William,  Eastbourne,  Sussex,  Wine  Merchant.    Ed- 

warrfs.  Off.  Ass. ;  Pearce  k  Co.,  St.  Swithin's  Lane. 
Battie,  Wm .,  Sheffield,  York,  Silver  Plater.    Preston,  Token 

House  Yard ;  Brookfield  k  Co.,  Sheffield. 
Barnett,  Tho.,  Barford.  Warwick,  Butcher.       Hotme k  Co  , 

New  Inn:  Dent,  Warwick. 
Bretherton,  Peter,  Liverpool,  and  of  Parr,  near  St.  Helens, 

Lancaster,  Stage  Coach  Proprietor.    Armstrong,  Staple 

Inn  j  Knupper,  Liverpool. 
Binsted,  Henry,  Southampton  Buildings,  Holborn,  Dealer 

in  Cigars.    Abbott,  Off.  Ass. ;  Evans,  Gray's  Inn  Square. 
Capper,  Henry.  Strand,  Tea  Dealer  k  Grocer.     Hird  k  Co., 

Little  Argyle  Street,  Regent  Street:  Graham,  Off.  Ass. 
Cowan,  Wm.,  Newcastle-upon-Tyne,  Draper  k  Tea  Dealer. 

Dnnn  k  Co.,  Raymond  buildings,  Gray's  Inn ;     Wilton, 

Newcastle. 
Chambers,  Hob.,  Chirk-Bank,  Salop,  Shopkeeper.  Haywurd, 

Oswestry;  Weitmacott, South  Square,  Gray's  Inn. 
Cooke,  Wm.,  Hereford,  Coal  Merchant.      Rohinton,  Queen 

Street  Place,  Suuthwark  Bridge ;  Gough,  HerefordT     • 
Davis,  James  Justice,  Newbury,  Berks,  Upholsterer.  Parker, 

St.  Paul's  Churchyard  ;  Clark,  Off.  Ass. 
Doughty,  James,   Bristol,  Tavern    Keeper  and  Victualler. 

Norton  k  Son,  Furpi vat's  Inn ;  Baynton  k  Co.,  Bristol. 
Davies,  Tho.  Charles,  Wrexham,  Denbigh,  Grocer  and  Tal- 
low Chandler.       Foulkes,  Wrexham ;    Jones  k  Parker, 

Pump  Court,  Temple. 
Gibbins,  Edward  Baines,  late  of  Red  Lion  Square,  Lodging 

House  Keeper  k  Wine  Merchant,  now  residing  in  Far- 

ringdon  Street.        Belcher,  Off-  Ass. ;  BorraiUnle  k  Co., 

King's  Arms  Yard,  Coleman  Street. 
Goff,  Wm.,  Wantage,  Berks,  Tailor  &  Draper.      Parker,  St. 

Paul's  Churchyard. 
Grasemann,  Christian  Frederick,  Wells  Street,   Hackney, 

Merchant.        Gibeon,  Off.  Ass. ;   Drue*  k  Sons,  Billiter 

Square. 
Good,  Daniel,  Surrey  Canal  Basin,  Albany  Road,  Caraber- 

well.  Timber.  Stone,  k  Brick  Merchant.    Madox  k  Co., 

Austin  Friars;   Turquand,  Off.  Ass. 
Goldring,  Francis,  Brighton,  Builder.      Bennett,  Brighton ; 

Das  k  Co.,  Lincoln's  Inn  Fields. 
Glover,  John.  Wigan.  Lancaster,  Draper.    Adiington  it  Co., 

Bedford  Row  ;  Coatee,  Manchester. 
Gooch,  Hob  ,  Birmingham,  Grocer  it  Tea  Dealer.     Belcher, 

Off.  Ass. ;    himtmarth,  Crescent,  Jewin  Street,  Cripple- 
gate. 
Hammond,  William  James  Barefoot,  Upper  Thames  Street, 

Iron  Merchant.     Groom,  Off.  Ass. ;  Lococfc  it  Co.,  Sun 

Court,  Corohill. 
Horrocks,  William,  Liverpool,  Corn  Miller  &  Corn  Dealer. 

Radcl\ffe  k  Co.,  Liverpool ;     Adiington  k  Co.,  Bedford 

Row. 
Harris,  Samuel,  and  Daniel  Reeve,  Minorics,  Linen  Drapers. 

Sole.  Aldermanbury. 
Hickling,  John,  Warwick,  Brtckmaker.      Bnrbnry  it  Lam. 

nray,  Warwick  and  Leamington ;    Meyrick  it  Co  ,  Red 

Lion  Square. 
Hardcastle,  William,  Beaufort  Place,  Chelsea,  Ironmonger. 

Stafford,  Buckingham  Street,  Strand ;  Graham,  Off.  Ass. 
Harding.  Tho.,  Worcester,  Glove  Manufacturer.      Bedford, 

Calthorpe  Street}  Bedford  it.  Co.,  Worcester. 
Hadden,  David,  Liverpool,  Iron  Manufacturer.      Lowdkam 

k  Co.,  Lincoln's  J nn  Fields;  Pritt  k  Co.,  Liverpool. 
Huckerby,  Sam.,  Seal  ford,  Leicester,  Fellmonger.      Jaqnes 

k  Co.,  Barnard's  Inn :  Messrs.  JMroyde,  Halifax. 
Hunter,  Joseph,  Cheapside,  Shoemaker.    Green,  Off.  As*,  j 

Smedley,  New  Inn  Buildings,  New  Inn. 
Jarrin,  Wm.  Alexander,  Quadrant,  Regent  Street,  Confec- 
tioner.     Edwards,  Off.  Ass.;    Umney  k  Co.,  Chancery 

Lane. 
Johnson,  Alice.  Southport,  Lancaster,  Draper,     Adiington 

it  Co.,  Bedford  Row. ;  Makinson.  Manchester. 
Jeyes,   Tertius,  Wootton,    near    Northampton,    Maltster. 

Shearman  k  Co.,  fiartlett's  Buildings,  Holbein;    Hicks, 

Northampton. 
Jones,  John,  Penllwyn  Mill,  Monythusloyne,  Monmouth, 

Miller  and  Shopkeeper.        White  k  Co.,  Bedford  Row  ; 

Bivan  k  Co.,  Bristol. 


Joseph,  Barnet  fit -Henry,  Bristol,  Jewellers  k  Watrhmakrn. 
Cornish  k  Son,  Bristol ;  Sr>yrr,  Broad  Street  Buildiap. 

Miller,  Frances,  St.  Albans,  Herts,  Victualler.  Lyfty  k  Cs., 
King  Street,  Cheapside;  Fairthorne,St.  Albans;  Clark, 
Off*  Ass. 

Metcalf,  Charles  Dickenson,  Birmingham,  Grocer/  Aorta* 
k  Co.,  Gray's  Inn  Square ;  Richards,  Birmingham. 

Moualey,  Edw.v  Hannton,  Stafford;  Maltster.  BrUtlebmk, 
Ashbourne,  Derbyshire. 

Mortis,  Tho.,  Derby,  Draper.  Denison  k  Co.,  Manchester ; 
WalmsUy  k  Co.,  Chancery  Lane. 

March,  Matthias*  sen.,  Gosport,  Southampton,  Wiae  and 
Spirit  Merchant.  Holme  k  Co.,  New  Inn ;  Cmicktkmk, 
Gosport. 

Metivfer,  John,  and  Carey  Henry,  Wootton-under-Edge, 
Gloucester,  Clothiers.  FanSandan,  Old  Jewry;  Gra- 
ham, off.  Ass. ;  Oyer,  Wootton-under-Edge. 

Morphew,  David,  Dovor,  Chemist  k  Druggist.  Rmmll, 
Lant  Street,  Southwark ;  Cannon,  Off.  Asa. 

Moffitt,  Robert,  HorsleyvJown  Lane,  and  Shad-Thames, 
8urrey,  Meal  man.  Green,  Off.  As*. ;  Weils,  York  Ter- 
race.  Commercial  Road. 

Merry,  Kob.jun.,  Norwich,  Corn  &  Coat  Merchant.  A*e»- 
ton,  Norwich  ;  or,  Bmtton  it  Co.,  Bedford  Row. 

Nation,  James,  Birmingham,  Turner.  Groom,  Off.  Ass.-, 
Willett,  Essex  Street,  Strand. 

Pymar,  Wm.,  Newgate  Street,  Tobacco  k  Snuff  Manufactu- 
rer.   Green,  Off.  Ass. ;  Barber  k  Co.,  Furnival's  Inn. 

Paul,  James,  Paternoster  Row,  Bookseller  and  Publisher. 
Fnss,  Essex  Street,  Strand ;  Caaaaa,  Off.  ass. 

Poynton,  James,  Govern  Garden  Market,  Victualler.  Ab- 
bott, Off.  Ass. ;  Hembery,  Bedford  Street,  Bedford  Square. 

Padley,  Thomas,  Gainsborough,  Lincoln,  Victualler.  BsH, 
Bedford  Row ;  CarUeright,  Bawtry. 

Pincas,  Davis,  Devonport,  Silversmith.  Smith,  Chancery 
Lane;   Gilbard,  Devonport. 

Philpot,  Wm.,  Penmain,  Monythusloyne,  Monmouth,  Coal 
Merchant  k  Shopkeeper.  Piatt  k  Hall,  New  Boswll 
Court,  Lincoln's  Inn;  Protkero  k  Co.,  Newport. 

Rooks.  Charles,  Ody,  Eagle- Wharf,  Montague  Close,  South, 
wark,  Coal  Merchant.  Gieen,  Off.  Asa.i  Jordesmk 
Co.,  High  Street,  Borough. 

Rohrs,  Geo.  Wm.,  and  Frederick  Wm.  Jacob,  Mark  Lane, 
6orn  Factors.  Druce  k  Sons,  Billiter  Square ;  Taroasatf, 
Off.  Ass. 

Richardson,  James  Archdeacon,  Cannon  How,  Westmio- 
•ter,  and  Brixton,  Surrey,  Bill  Broker.  Foweil,  Birchin 
Lane. 

Smith,  John,  Old  Kent  Road,  Coach  Proprietor,  Livery  Sta- 
ble Keeper,>c.    Brahatn,  New  Inn  ;  Graham,  Off.  An. 

Sharp,  Jfltnes,  Liverpool,  Victualler,  Painter,  and  Glazier. 
Bristowe  k  Co.,  Liverpool ;  Cnjf,  Half  Moon  Street,  Pic- 
cadilly. ' 

Slagg,  Richard  Hutton,  Kilnhurst  Steel  Works,  Swioton, 
Wath-upon-Dearne,  York,  Steel  Manufacturer.  Taylor, 
John  Street,  Bedford  Row  ;  Badger,  Rotheram. 

Statham,  George.  Henrietta  Street,  Covent  Garden,  Tailor. 
Groom,  Off.  Ass. ;  Taylor  k  Co*,  Great  James  Street, 
Bedford  Row. 

Snelson,  Mark,  New  Sneinton.  Nottingham,  Lace  Manufac- 
turer. Messrs.  Palmer,  Mitre  Court  Chambers,  Temple ; 
Cowdel /,  jun.,  Melton  Mowbray,  Leicestershire. 

Steber,  David,  Dovor,  Watchmaker.  Constable  k  Kirk,  9y- 
mond's  Inn,  Chancery  Lane ;  De  Lasmux,  Canterbury. 

Smart,  Isaiah,  Bridget  Street,  Covent  Garden,  Shell  Fish- 
monger k  Victuallei.  Gibeon,  Off.  Asa. ;  Xhwoaa,  Lin- 
coln's Inn  Fields. 

Sharpe,  Edw.,  Lincoln,  Merchant.  Scott,  Lincoln's  Inn 
fields;  Moore,  Lincoln. 

Shepherd,  Darius,  Hereford  Place,  Commercial  Road,  Ha- 
berdasher, kc.  Groom,  Off.  Ass. ;  Wane,  Leadenhall 
Street.  .  m   ^  _ 

Twist,  John,  Rhyddlan,  Flint,  Timber  Merchant  k  Publi- 
can. Blackttock  k  Bnnct,  Serjeant's  Inn,  Fleet  Street ; 
Afvrrow.jun.,  Liverpool. 

Tregouing,  John,  Manchester,  Merchant.  AdUngtonk  Co* 
Bedford  Row ;  Makinson,  Manchester. 

West,  Amos,  Wilton,  Wilts,  Fellmonger.  Lee,  Winches- 
ter ;  Sheppard,  Lower  Grosvenor  Street,  Grosvenor  5q . 

Whalley,  Thomas,  Stafford,  Wholesale  Shoe  Manufacturer. 
Willis  k  Co.,  Tokcnhouse  Yard,  Lothbury ;  Wilson, 
Manchester.  _ 

West,  Sam.,  Swalhling,  Southampton,  Fellmonger.  Let, 
Winchester;  Sheppard,  Lower  Grosvenor  Street,  Gios- 
vermr  Square. 

Wragg,  George,  Sheffield,  York,  Table  Knife  Manufacturer. 
Rodger*,  Devonshire  Square,  Bishopsgate  Street ;  *  «*- 
ers,  Sheffield.  _     .     .„ 

Wretheim,  Martin,  Friday  Street,  Cheapside,  Foreign  Ware- 
houseman.   Gibson,  Off.  Ass. ;  Wilkinson,  Bucklersbory. 

Youngman,  Philip,  Chatham,  Kent,  Bookseller  k  Stationer. 
Cromderk  Co.,  Mansion  House  Place;  Whitmore,  Ba- 
singhall Street. 


The  Title  Page  ©/Vol.  VII,  with  Table  of  Content?  and  Index,  frill  be  published 
early  in  May,  without  any  additional  Charge. 
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•«•  The  subjects  of  the  Decisions  in  the  Superior  Court*,  originally  repotted  in  this  Work,  are  printed  m 
Italics.    .  Tie  List  of  Case*  is  given  m  the  Digest. 
References  are  made  to  the  Answers  to  Queries  only,  as  the  pages  of  the  Queries  are  quoted  in  the  Answers, 


Abatement — dismissal,  333. 

Abjuration,  288. 

Accommodation  bill,  607. 

Act  of  parliament — construction,  540. 

Action,  wrong  name,  206,  255. 

Actions,  limitation  of,  56,  71,  137. 

Affidavit  to  hold  to  bail,  550. 

bill,  386. 
form  of— rules  H.  2.  ff.  4,  388. 
Alien—security  for  costs,  109. 
Annuities,  enrollment,  &c.  521. 

bankruptcy.,  544. 
Annuity,  legacy  duty,  397. 
Answers  to  queries,  passim. 
Anticipation,  clauses  against,  113. 
Apothecaries,  law  as  to,  328. 
Appeals,  parliamentary  returns  of,  460. 
Appellate  jurisdiction  illustrated,  344. 
Apprentice,  master's  death,  254,  319. 
Apprentices,  parish  act,  122. 

bill,  489. 
Arrest— probable  cause— costs,  523. 
privilege — suitor,  525. 
law  of,  see  Imprisonment  for  debt. 
Assignment — notice — bankruptcy,  204. 
Assizes  removal  returns,  523. 

and  Quarter  Sessions  bill,  490. 
Atherton's  Practice  in  Personal  Actions,  re- 
viewed, 9. 
Attorney — admission — notice,  236. 

certificate,  388. 
clerkship,  28. 

judgment  as  in  case  of  a  nonsuit,  236. 
ana  client — attachment — costs,  76. 
retaining  money,  317. 
summary  jurisdiction,  252. 
judge's  order,  302. 
practising  in  Chancery,  235. 
articles,  notary,  254. 

premium,  286. 
statute  of  limitation,  286. 
service  of  rule  at  his  office,  316. 
admission  —  discontinuance  to  prac- 
tise, 388. 
re-admission — certificate,  332. 
matters  of  affidavit — barrister,  413. 
last  day  of  term,  525. 
Attorneys,  law  of,  see  Table  of  Contents. 
certificate  duty,  411. 
liability  for  negligence,  105. 

to  taxation,  164. 
signed  bills,  264. 
admission  on  several  rolls,  308. 
lien  for  costs,  337. 
lien  on  judgments,  455. 
to  be  admitted,  89,  106,  346. 
Auctioneer— minor,  127, 207. 


Award— attachment— judges  order,  508. 
laches,  284. 
attachment,  445. 

Bail — notice  of  justification,  11. 
housekeeper— freeholder,  2S. 
prisoner— justification,  414. 
bond — sci.fn.,  125. 
notice  of,  157. 
Bail — new  rule  of  court,  93. 
Bank  of  England  Act,  52. 
Bankers'  cheque,  357*  479. 
Bankruptcies  superseded,  end  of  each  Supple- 

menu 
Bankrupts,  list  of,  end  of  each  Supplement* 
Bankruptcy  provincial  practice,  192. 

Court  Amendment  Act,  6. 

Funds  Bill,  380,  364. 

Court,  364. 

returns  to  parliament,  463. 
Bankruptcy— partner,  157. 

commitment  of  witness,  426. 
Bar,  increase  of,  253. 

precedence  of,  505,  511. 
Barbadoes,  state  of  law  in,  144. 
Barrister's  letter  to  the  Lord  Chancellor,  321. 
Barristers  called,  106,  345. 
Battel,  trial  by,  256. 
Baylev,  Right  Hon.  Sir  John,  305. 
Beer  houses  temp.  Charles  1,  550. 
Bequest — husband,  239. 
Bequests,  beneficial  and  burdensome,  444. 
Bladings  opened— trutt  property,  156. 
Bill  of  exchange — parole  acceptance,  140. 
Bill  of  exchange,  207,  447. 
Bills  in  parliament — see  Table  of  Contents.    . 
Biography,  legal,  36,  58,  101,  116. 
Brady's  Summary  of  Stamps,  reviewed,  359. 
Brodie's,  Mr.,  opinion  on  length  of  title,  330. 
Burn's  Fleet  Registers,  reviewed,  153. 

Campbell,  Sir  John  (Attorney  General),  367. 
Chancellor,  Lord,  17,  193,  241. 
Chancery  orders— practice,  247,  282. 
*  fees,  315. 

Chancery  prisoners,  372. 

returns  to  parliament,  364,  458. 
arrears,  451. 
orders,  71, 145. 

observations  on,  97,  99, 180, 
197,  229,  294. 
Changes  in  the  law,  see  Table  of  Contents. 
Chronology,  legal,  267- 
Church  property,  reform  in,  308,  509. 
Circuits  of  the  Judges,  319. 
Clergyman  charging  benefice,  410. 
Cockburn's  Election  Law,  reviewed,  514. 
Codicil— republication,  335, 398,  432. 
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Cognovit— duress,  524. 
Colonial  property,  recovery  of,  247. 
Common  Pleas  Bar,  opening  of,  527* 
Compensation  to  officers,  459. 
Composition  deed — fraud,  191. 
Composition  deed*  427. 
Contempt— practice,  475. 

suitors'  fund,  507. 
Contract— breach— deceit,  107. 

partnership,  387* 
Copyhold—devise,  447. 

disclaimer,  80. 
enfranchisement  of,  371. 
mortgage,  31, 191. 
fines,  398, 479. 
Corn,  when  distrainable,  142. 
Coroners'  Bill,  362. 
Coroner's  inquisition — quakers,  388. 
Corporations,  municipal,  7,  295,  310. 
Correspondence,  see  Table  of  Contents. 
Costs — master's  taxation,  252. 

witnesses'  attendance— special  jury,  428. 
in  the  cause — subpoena,  365. 
security  for — surety's  insolvency,  429. 
of  separate  appearance— joint  defend- 
ants, 509. 
Costs  paid  to  client,  304. 

Law  Amendment  Act,  411. 
several  actions  on  bill,  127. 
new  scale  of,  376,  403,  419,  430,  443, 
474, 477, 499,  536. 
Covenant  to  produce  deeds,  416,  479. 
Criminal  law,  25. 
Custody,  discharge  from — bill,  524. 
Customs  Act,  44. 


Date  of  deed— stamp,  239. 
Debts  payable  out  of  real  estate,  219. 
Decisions  in  the  Superior  Courts,  passim. 
Declaration— service — concealment,  109. 

plea — waiver,  414. 
Deeds,  general  register  of,  21,  33,  132,  177, 
361,  504, 515. 
acknowledgment  of,  298. 
execution,  delivery,  111,  142. 
possession  of  title,  239. 
Demurrer— proofs— uniformity  of  process,  11. 

sci.fa.—bill,  302. 
Deposit  of  title  deeds— injunction,  384. 
Detainer — uniformity  of  process,  301. 
Devise— election,  59. 
Devise— reputed  wife,  158. 

lands  contracted  for,  239, 254. 
illegitimacy,  142, 
Devisee  in  trust — power,  239. 

deceased,  335, 432. 
Dissenters'  Marriages  Bill,  422. 
Dissertations  on  conveyancing,  see  Table  of 

Contents. 
miscellaneous,  ib. 
Distress— broker's  commission,  207. 
second,  79. 
books,  398, 415. 
Distringas— uniformity  of  process,  301. 

Inquiries,  509. 
Dower,  45, 63f  70, 105, 134, 138,201, 202,486. 

bankrupt,  157, 239. 
Duress— double  actions,  333. 


East  India  Company  Act,  289. 
Ecclesiastical  local  courts,  422. 
,  Editor's  letter  box,  end  of  each  weekly  numler. 
Ejectment— vacant  possession,  28,  126. 

service,  108, 109, 332. 

judgment — casual  ejector,  109,156. 
1 10. 4, 4- 1  W.  4.  c.  70,  s.  36, 140. 

service  refused*  157. 

joint  tenant    service,  263. 
Election  law— corporations,  363. 
Enfranchisement  of  copyholds,  371- 
Estatefor  life— cross  remainders,  75. 
Exchange  of  Common  Fields'  BUI,  497. 
Execution — rent,  14. 

sci.  fa.,  111. 
Executor's  debt,  when  extinguished,  520. 
Executor  and  administrator,  381. 
Executor's  expenses,  476. 
Expired  and  expiring  laws,  457. 

Fi.fa.,  second,  109. 
Flat  renewed,  141. 

second,  155. 
Fine  and  Recovery  Rules  of  Court,  £20,  299. 
Footpath,  public,  255. 
Foreign  sovereign— rights  of  parties,  9. 
Forfeiture,  386. 
Forfeiture,  law  of,  424, 481. 
Forgery  of  Stamps  Act,  23, 39, 57,  86. 
Fraud— injunction,  382. 
Frauds,  statute  of,  242,  486. 
Friendly  societies,  4. 

Guarantee— interest,  138. 

Hackney  Coach  Act,  103. 

Harvey,  (Mr.  D.  W.),  and  inns  of  court,  285, 
309. 

Hayes's  Introduction  to  Conveyancing,  review- 
ed, 404. 

Heidelberg  Student,  letters  of,  150. 

Highways  Bill,  440. 

Hindostan,  trying  titles  in,  16. 

Hotchpot,  agreement,  398. 

Husband  ana  wife,  chose  in  action,  254. 
bequest,  336. 


Imbecile,  bill  filed  by,  154. 

Imprisonment  for  debt,  83,  94, 188,  195. 

Indorsement— stay  of  proceedings— laches,  366. 

Infancy  Bill,  448. 

Infants' suit — next  friend,  124. 

Injunction — exceptions,  234. 

Innkeepers,  law  of,  449. 

Inns  of  court,  309, 433,  500, 513. 

Insane,  act  for  treatment  of,  7. 

Insolvents'  property,  206. 

action  against,  240. 
Interpleader  Act— sheriff — collusion,  252. 

costs,  508. 

landlord,  525. 
dissertation  on,  100. 
Irregularity— capias — residence,  317. 
Issues  under  Law  Amendment  Act,  13, 126, 
173. 

Judge,  responsibility  of  a,  369. 

Judges'  chambers,  410. 

Judgments,  English  and  Irish,  406, 456. 
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Judgments,  fi.  fa.  236. 
Judicial  characters,  305. 
Jurymen,  418. 

King's  speech,  303. 
Knock  oat,  523. 

Labourer's  cottages,  ejectment,  391, 444. 
Law  reform,  see  Table  of  Contents. 
lectures,  see  Tattle  of  Contents. 
Lease,  repairs— ejectment,  2Q7. 

costs,  solicitor,  31. 

insolvent,  80, 

insurance,  367. 
Leases,  assignment  of,  324. 

for  a  year,  392. 
Lectures,  see  Table  of  Contents. 
Legacy,  construction,  286 . 
Legal  biography,  36,  58,  HI 

chronology,  267. 

obituary,  266. 
Legatee,  death,  39/. 
Libel,  law  of,  138, 434. 

newspaper  report,  207. 
Lighting  and  Watching  Act,  167,  186,  203, 

Limitation  of  Actions  Act,  104, 20&,  298, 489. 
Local  Courts,  26,  33,  45,  88,  123,  170,  221, 

243,  358. 
Lost  note,  370. 

Marriage,  breach  of  promise,  253. 
Marriage  of  Dissenters'  Bill,  422. 

by  banns,  293. 

settlement,  280. 

adultery,  336. 

alteration  of  name,  479;  511. 
Married  woman,  note,  191. 
Masters,  hearings  before,  46,  62. 
Merits— Haying  proceedings— affidavit,  526. 
Mesne  profits— costs — new  trial,  284. 
Metropolitan  criminal  jurisdiction,  478. 

Offences  Bill,  517. 
Military  description  of  a  trial,  163. 
Minutes  of  decree— re-hearing,  238% 
Miscellanea,  passim, 
Moravian's  Act,  20. 
Mortgage,  power  of  sale,  368. 
Mortgagee,  right  of  voting,  141, 254. 
Motion— notice,  331. 
Municipal  corporations,  7,  295, 310. 

New  trial — laches,  284. 

Nonsuit — breaches— ejectment,  235. 

judgment — entering  issue,  253. 
trial  by  proviso,  568. 
when  to  be  moved,  525. 
Notes  of  the  Week,  passim. 
Obituary,  legal,  266. 
Offences,  Metropolitan  Bill,  517. 
Officer  in  Chancery —  Uniformity  of  Process, 

526. 
Official  assignees,  142,  391. 
Okey'8  Digest  of  Laws  of  France,  reviewed, 

637. 
Orrdes  of  course  on  petition,  364. 
Orders  in  Chancery,  71,  145. 
Outlawry— Peer,  110. 


Parish  Apprentices'  Act,  122. 

bill,  489. 
registry,  stamp,  207. 
Parken  and  Stewart's  Precedents  in  Convey- 
ancing, reviewed,  322. 
Parliamentary  practice  and  fees,  129. 

returns,  see  Table  of  Contents. 
proceedings,   see  Notes  of  the 
Week. 

Parochial  registration,  195,  268,  281. 

Particulars— Uniformity  of  Process,  76. 

Partnership,  142. 

Pawnbrokers'  Acts— illegal  contract,  540. 

Pawnbrokers,  255. 

Perjury,  administration  of  oath,  255. 

Perpetual  commissioners,  see  Table  of  Contents. 

Perpetuities,  rule  against,  49. 

Pepys,  Sir  C,  Solicitor  General,  367. 

Plea— nullity,  110. 

Pleading,  time  for,  104. 

new  rules  of,  257. 

rules,  doubts  on,  415,  429. 
Pollock,  F.  Esq.  Attorney  General  of  Lancas- 
ter, 430. 
Poor  Laws,  201,  353,  470. 
bill,  530. 

Poor  Law  Amendments,  effect  on  practitioners. 

395. 
Power,  239. 

Power  of  attorney,  foreign,  255. 
Practical  points  of  general  interest,  see  Table 

of  Contents. 
Practice,  new  rules  of,  231. 
Press,  liberty  of,  379. 
Prisoner,  fi.  fa.  207, 286. 
supersedeas,  48. 

day  rules,  87. 
Private  Bills,  129. 

Privilege— arrest-^tisfactfon— judgment ,126. 
Prize  fights,  498. 
Process,  service  of,  140. 
Professional  usages,  457. 

grievances,  549. 
societies,  see  Table  of  Contents. 
Promissory  note,  143,  206. 
Property  Lawyer,  see  Table  of  Contents. 
Prophetic  chronology,  68. 
Proviso,  trial  by,  508. 

Publications,  (new)  end  of  each  Supplement. 
Purchase  by  corporator,  207. 
Quakers'  Act,  20. 

Quarterly  Sessions  and  Assises  Bill,  490. 
Queries,  passim. 

Quin  on  ecclesiastical  Local  Courts,  reviewed, 
377. 

Receiver,  duty  of,  46,  107. 
Record  (public)  office,  190. 
Reform,  law,  see  Table  of  Contents. 
Reformers  of  the  law,  401. 
Register  (general)  of  deeds,  21,  33,  132,  177. 
201,247,361,504,516.  ' 

report  on,  see  Ap- 
pendix. 

bill,  436. 

Registrar's  office,  309, 395. 

Registration,  parochial,  195,  268,  281. 

Re-hearing  petitions,  14 1 . 
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Renewal  fine*  —  tenant  for  life — remainder, 

315. 
Rent  in  advance,  14,  127. 

charge,  extinguishment,  367, 445. 
limitation  of  actions  for,  87*  137,  218. 
Requests,  Court  of,  396. 
Reversionary  interests,  purchase  of,  212. 
Reviews,  see  Name*  of  Author*  and  Table  of 

Content*. 
Rosser  on  Credit,  reviewed,  83. 
Rule  of  Court— Vacation,  333. 
Rules  of  Common  Law  Courts,  93,  220,  231, 

257,  299, 
Sabbath  Observance  Bill,  439. 
Seamens'  Wages  Act,  134. 
Separatists'  Act,  20. 
Service  of  process,  240. 
Set-off— judgment — owner*,  11. 
Settlement—life  interest — next  of  kin,  139. 
Sheriff— rescue,  11. 
Sheriffs,  under-sheriffs  and    deputies  —  see 

TaOle  if  Content*. 
Slavery  Emancipation  Act,  65. 
Smith's  Chancery  Practice,  reviewed,  185. 
Solicitor  and  client,  74. 
cost*,  385. 
and  see  Attorney. 
Stage  Carriage  Act,  103. 
Stalman,  on  the  Real  Property  Acts,  reviewed, 

132. 
Stamp,  equivalent  to  seal,  16. 

dies,  change  of,  63. 
Stamps,  defective  impressions,  88, 138. 
Steam  Boats,  435. 

Stewart's  Appendix  to  Conveyancing  Prac- 
tice, reviewed,  279. 
Stolen  horse,  purchase  of,  511, 543. 
Sugden,  on  General  Registry,  reviewed,  468. 
Summon*,  service  of,  uniformity  of  process,  108. 

distringas,  156. 
Supersedeas— petition-surrender,  188. 
Supersedeas — prisoner,  240. 

Taxation  of  costs,  28. 

Taxation  board—Common  Law  Courts,  62. 
Tenant  for  life— title  deeds,  254. 
Term,  outstanding,  219.  * 


Theobald's  Jones  on  Bailment,  reviewed,  117. 
Tithes— parish  apprentice,  127,  254. 
Tidd's  New  Practice,  reviewed,  215. 
Title,  length  of,  under  Limitation  Act,  325, 
330,  356,  396,  488. 
twenty  years,  128. 
Travellers  and  innkeepers,  law  of,  449. 
Trial,  writ  of— sheriff  334. 
Trust,  word*  raising',  283. 
Trustee*,  duty  of,  236,  251,  332. 
Turnpike  Roads  BUI,  308. 

Uncertainty  of  the  law,  MS.  cases,  95. 
Uniformity  of  process — Statute  of  Limitations, 

139. 
Uniformity  of  process,  44, 81. 
Unreported  speech  of  a  noble  lord,  314. 
Usages  of  the  profession,  467. 
Uses  to  bar  dower,  417. 
Usury  laws,  repeal  of,  219. 

Vestry,  select,  246. 

Vision  of  a  general  registry,  515. 

Voluntary  deed—will,  249. 

Wages  of  Seamen  Act,  134. 

Walker  on  Parochial  Reform,  reviewed,  359. 

Ward  of  court— settlement,  412. 

Warrant  of  attorney— affidavit,  240,  286. 

Warrant  of  attorney — defendant  abroad,  232. 

Watching  and  Lighting-  Act,  167, 186,  203,  223. 

Westminster  Hall,  repair  of,  527. 

West's  Solicitors' Book-Keeping,  reviewed,  217. 

Wife's  equity  for  a  settlement,  273. 

chose  in  action,  407. 
Will— construction,  107. 

partnership,  541. 

absolute  interest,  248. 

intestacy,  413. 

real  estate,  250. 
Will— revocation,  254, 286, 335, 368. 

mistake,  254. 
Williams,  Mr.  Baron,  395. 
Witnesses— esjpentes — commission,  11. 
Wordsworth's  Rules  of  Court,  reviewed,  483. 
Writs  of  trial  before  local  judges,  238. 
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